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PREFACE. 


It  hardly  calls  for  a  preface  to  say  that  this  work  is  what 
it  professes  to  be — commentaries  on  the  law  of  evidence 
as  expounded  by  the  well-known  professor  of  the  law  on 
that  subject  of  the  University  of  Wisconsin — or  to  explain 
that  the  adoption  of  the  Vergilian  motto  was  by  reason  of 
its  unique  appropriateness.  In  1896  the  first  edition  of 
Jones  on  Evidence  was  published,  and  Mr.  Jones  then  said 
that  his  primary  object  was  to  furnish  a  convenient  text- 
book for  trial  lawyers,  stating  tersely  the  rules  of  law  gov- 
erning trials  in  civil  cases.  The  measure  of  the  book's  suc- 
cess was  such  that  in  1908  the  necessity  for  a  second  edition 
was  urgent,  and  the  edition  being  exhausted,  the  familiar 
pocket  edition  of  1911  was  issued  and  its  popularity — justly 
merited — ^has  been  one  of  the  factors  in  the  production  of 
the  present  commentaries. 

The  logic  of  the  demand  for  the  larger  work  is  unanswer- 
able. If  the  learned  author  could  give — as  he  did — multum 
in  parvo,  the  value  of  a  maximum  in  parvo  would  be  inesti- 
mable to  those  whose  vocation  calls  for  the  best  work  on  a 
given  subject;  and  thus  gathering  strength  from  its  great 
inherent  value,  the  evolution  of  the  present  work  is  the  re- 
sult of  painstaking  effort  on  the  part  of  the  author  and  the 
appreciation  of  the  law-book  reading  section  of  the  com- 
munity, which,  in  this  country,  perhaps  before  all  others, 
is  publicly  and  heartily  expressed  by  reason  of  its  need  for 
apt  and  reliable  case,  principle  and  authority  selected  from 
the  legion  of  decisions,  and  commented  on  after  diligent 
research  by  competent  hands. 

When  the  task  of  revising  and  enlarging  the  second 
edition  was  assigned  to  me,  I  foresaw  in  it  a  labor  of  love, 
both  by  reason  of  the  admirable  groundwork  upon  which  I 
had  to  work  and  by  personal  predilection  for  the  class  of 
work  and  the  subject  for  discussion.  At  the  same  time  I 
was  forced  to  recognize,  and  I  have  continued  to  recognize 
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from  the  day  the  work  was  begun,  that  the  responsibility- 
lay  heavier  on  me  than  it  would  have  lain  on  the  learned 
professor.  He  would  have  had  little  or  no  trouble  to  main- 
tain his  justly  earned  reputation — I  have  had  the  double 
task  of  "staying  up  the  hands"  of  a  lawgiver  upon  the 
mount,  and  at  the  same  time  of  establishing  jny  ability  to 
do  so  creditably.     Of  that  the  critics  will  tell  hereafter. 

The  lawyer  needs  the  work  of  ready  reference  at  hand, 
which  it  is  to  be  hoped  this  work  will  supply.  His  pocket 
edition  will  furnish  him  with  a  reliable  index  to  the  commen- 
taries,, and  he  can  acquire  in  a  very  short  time  what  has 
taken  years  to  compile  for  his  use.  In  the  response  to  the 
demand  for  the  work,  that  is  the  main  object  of  the  pres- 
ent publication. 

These  commentaries  do  not  run  in  any  extravagant  or 
ultra-scientific  garb.  They  are  dressedin  the  plainest  home- 
spun— they  are  for  working  purposes  for  work-a-day  men 
(for  the  busy  lawyer  is  a  hard-worked  workingman) ;  and  if 
they  abound  with  case  and  illustration,  it  is  that  the  man 
who  seeks  may  find.  If  one  is  going  to  see  Eome,  is  not  a 
Baedeker's  guide  better  than  Gibbon's  Else  and  Fall  of 
the  Empire? 

Herein  will  be  found  no  extravagant  titles — ^no  flights  of 
forensic  diction — no  newly  raised  hair-splitting  contests, 
but  an  honest  effort  to  set  out  the  law  of  to-day,  so  that 
the  intelligent  reader  may  understand  it,  and  verify  each 
proposition  by  its  accompanying  citation. 

LOUIS  HORWITZ. 
San  Francisco,  October,  1913. 
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§  1  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  2 

§  1.    Introduction— The    law    of   evidence.— When   we 

sp.ea,k  of  the  law  of  any  subject,  we  are  taken  to  mean  those 
rules  by  which  its  consideration  is  to  be  governed.  The 
laws  of  honor  are  the  general  rules  of  honorable  conduct; 
the  laws  of  thought  are  the  fundamental  principles  of 
thought;  the  laws  of  war  are  the  rules  and  usages  recog- 
nized among  civilized  nations  for  regulating  the  conduct 
of  the  belligerents;  the  law  of  nature  is  the  uniform  occur- 
rence of  natural  phenomena  in  the  same  way  or  order  under 
the  same  conditions  so  far  as  human  knowledge  goes. 
(Standard  Dictionary.)  The  law  of  evidence,  and  by  "evi- 
dence" is  always  to  be  understood  "legal  evidence,"  con- 
sists of  those  rules,  statutory  and  judicial,  which  regulate 
the  acceptance  or  rejection  of  that  information  to  a  legal 
tribunal  which  will  justify  a  conclusion  or  judgment  upon 
the  matter  in  issue  before  it.  Those  rules  have  been 
adopted  from  the  experience  of  ages,  not  only  to  regulate 
what  evidence  shall  be  admitted  and  what  excluded,  but 
the  way  in  which  it  shall  be  presented  or  objected  to — 
the  mode  and  order  which  its  component  parts  shall  as- 
sume— what  shall  be  the  extent  of  its  recognition  and 
cogency — what  quantity  and  quality  of  proof,  if  any,  shall 
be  called  for  with  respect  to  any  particular  matter  sub- 
mitted. Such  are  broadly  the  rules  of  evidence  which, 
taken  together,  are  called  the  "law"  of  evidence.  A  rule 
of  evidence  is  defined  by  Barker,  P.  J.,  in  Lapham  v,  Mar- 
shall (51  Hun  (N.  T.),  561,  3  N.  Y.  Supp.  601,  603),  to  be 
the  mode  and  manner  of  proving  the  competent  facts  and 
circumstances  upon  vrhich  a  party  relies  to  establish  the 
fact  in  dispute  in  judicial  procedure.  In  Sir  James 
Stephen's  Introduction  to  his  monumental  Digest  of  the 
Law  of  Evidence,  he  named  the  great  artery  of  law  the  sub- 
stantive, which  defines  rights,  duties  and  liabilities,  and 
the  next  in  importance  the  law  of  procedure  by  which  that 
substantive  law  is  applied  to  particular  cases.  "The  law 
of  evidence,"  hp  says,  "is  that  part  of  the  law  of  procedure 
which,  with  a  view  to  ascertain  individual  rights  and  lia- 
bilities in  particular  cases,  decides :  I.  What  facts  may,  and 
what  may  not,  be  proved  in  such  cases;  II.  What  sort  of 
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evidence  must  be  given  of  a  fact  which  may  be  proved;  III. 
By  whom  and  in  what  manner  the  evidence  must  be  pro- 
duced by  which  any  fact  is  to  be  proved."  After  defining 
under  the  first  head  facts  in  issue  and  facts  relevant  to  the 
issue,  he  names  four  classes  of  facts  which  are  excluded 
from  his  definition  of  relevancy  to  the  issue:  "1.  Facts 
similar  to,  but  not  specifically  connected  with,  each  other. 
{Res  inter  alios  acta.)  2.  The  fact  that  a  person  not  called 
as  a  witness  has  asserted  the  existence  of  any  fact.  (Hear- 
say.) 3.  The  fact  that  any  person  is  of  opinion  that  a  fact 
exists.  (Opinion.)  4.  The  fact  that  a  person's  character 
is  such  as  to  render  conduct  imputed  to  him  probable  or 
improbable.  (Character.)  To  each  of  these  four  exclu- 
sive rules  there  are,  however,  important  exceptions,  which 
are  defined  by  the  law  of  evidence."  As  to  the  second 
division,  he  points  out  that  some  facts  prove  themselves, 
some  require  proof  orally  or  by  docunlentary  evidence,  and 
that  such  documentary  evidence  is  furnished  either  pri- 
marily by  the  production  of  the  document  itself,  or  second- 
arily by  a  copy  or  an  oral  account  of  it.  Under  the  third 
main  division,  the  person  by  whom,  and  the  manner  in 
which  the  proof  of  a  particular  fact  must  be  made,  he  lays 
it  down  that  when  a  fa,ct  is  to  be  proved,  evidence  must  be 
given  by  the  person  upon  whom  the  burden  of  proving  it 
is  imposed,  except  he  is  estopped  from  proving  it  by  his 
conduct  or  relation  to  the  opposite  party;  that  the  witness 
must  be  competent;  that  the  evidence  must  be  given  upon 
oath  or  in  certain  cases  without  oath;  that  the  witness  may 
be  examined  and  cross-examined  and  his  credit  tested. 
That  brief  statement,  says  the  learned  judge,  will  show 
what  he  regards  as  constituting  the  law  of  evidence  prop- 
erly so  called.  With  such  valuable  dicta  for  comparison, 
the  statutory  definition  of  the  law  of  evidence  seems  to 
cover  all  the  ground  necessary  for  the  guidance  for  its  ad- 
ministration. In  the  California  Code  of  Civil  Procedure 
section  1825,  and  Lord's  Oregon  Laws,  section  687,  which 
may  be  taken  as  fair  types  of  code  definitions,  it  is  thus 
comprehensively  dealt  with : 


§  la  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  * 

"The  law  of  evidence  ....  is  a  collection  of  general 
rules  established  by  law: 

"1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

"2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputable  and  those  which  are  conclusive; 

"3.  For  the  production  of  legal  evidence; 

"4.  For  the  exclusion  of  whatever  is  not  legal; 

"5.  For  determining,  in  certain  cases,  the  value  and 
effect  of  evidence. ' ' 

The  consideration  and  interpretations  of  those  rules  by 
jurists  furnish  the  basis  for  these  commentaries  on  the  law 
of  evidence. 

§  la,.    Introduction — History  of  the  law  of  evidence. — A 

learned  author  has  with  infinite  pains  tabulated  a  com- 
plete survey  of  the  historical  development  of  the  rules  of 
evidence  (Wigmore  on  Evidence,  §  8).  He  separates  it  into 
seven  marked  divisions, — from  primitive  times  to  the 
twelfth  century,  thence  to  the  sixteenth,  thence  to  the  seven- 
teenth, thence  to  A.  D.  1790,  thence  to  1830,  thence  to  1860, 
and  thence  to  the  present  time.  From  the  section  quoted 
we  gather  that  up  to  the  year  1200  we  have  no  reliable 
data,  although  to  the  formalities  of  the  earliest  tribunals 
there  can  be  traced  the  sources  of  our  present  rules  for  the 
summoning  of  witnesses,  the  effect  of  an  oath,  and  the 
necessary  production  of  original  documents.  The  next 
three  centuries  marked  the  establishment  of  the  trial  by 
jury  and  the  separation  of  the  process  of  pleading  and  pro- 
cedure from  that  of  proof.  Between  1500  and  1700  the 
foundation  of  our  present  system  of  evidence  was  laid.  In 
that  period  we  find  the  regulation  of  the  competency  of 
witnesses,  the  rules  of  privilege  and  privileged  communica- 
tions, the  rules  for  attorneys,  the  compulsory  attendance 
of  witnesses,  the  privilege  against  self-incrimination,  the 
"parol  evidence"  rule,  and  the  enactment  of  the  Statute 
of  Frauds.  "The  mark  of  the  new  period,"  says  the  his- 
torian, "is  seen  at  the  Restoration.  Justice  on  all  hands 
then  begins  to  mend.     Crudities  which  Mathew  Hale  per- 
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mitted,  under  the  Commonwealth,  Scroggs  refused,  under 
James  II.  .The  privilege  against  self-crimination,  the  rule 
for  two  witnesses  in  treason,  and  the  character  rule — three 
landmarks  of  our  law  of  evidence — find  their  first,  full 
recognition  in  the  last  days  of  the  Stuarts."  The  fourth 
period,  ninety  years,  saw  the  final  establishment  of  cross- 
examination  by  counsel,  the  rule  for  impeachment  and  cor- 
roboration of  witnesses,  the  "best  evidence"  doctrine,  and 
the  publication  of  the  first  treatise  on  the  law  of  evidence, 
by  Chief  Baron  Gilbert.  The  same  period  gave  us  Black- 
stone's  Commentaries  in  1768.  The  next  forty  years  (1790- 
1830)  saw  a  tremendous  increase  of  the  rulings  upon  evi- 
dence,' there  being  more  than  in  the  preceding  two  centu- 
ries. "In  1814  and  then  in  1824,"  he  continues,  "came 
Phillips  and  Starkie There  was  now  indeed  a  sys- 
tem of  evidence,  consciously  and  fully  realized.  Across 
the  water  a  similar  stage  had  been  reached.  By  a  natural 
interval  Peake's  treatise  was  balanced,  in  1810,  by  Swift's 
Connecticut  book,  while  Phillips  and  Starkie  (after  a 
period  of  sufficiency  under  American  annotations)  were 
replaced  by  Greenleaf's  treatise  of  1842."  The  thirty 
years  ending  with  1860  will  be  ever  associated  with  the 
names  of  Bentham,  Brougham  and  Denman.  The  Theory 
of  Judicial  Evidence  in  spite  of,  or  perhaps  by  reason  of,  its 
philippic  tone,  created  a  mightj''  influence  for  good — an  in- 
fluence fortified  by  such  doughty  legal  champions  as  Broug- 
ham and  Denman.  Their  efforts  culminated  in  England  in 
the  common-law  procedure  acts  of  1852  and  1854,  while 
in  this  country  Livingston  and  Field  were  the  sponsors  of 
similar  results.  In  the  period  following  1860  there  has 
been  no  serious  emendation  of  the  law  of  evidence  in  Eng- 
land later  than  the  judicature  act  of  1875  and  the  Rules  of 
Court  of  1883  and  "the  law  of  evidence  attained  rest." 
It  was  an  impossible  state  in  this  country  with  the  constant 
addition  of  new  states,  while  "New  reports  spawned  a  mul- 
tifarious mass  of  new  rulings  in  fifty  jurisdictions — each 
having  theoretically  an  equal  claim  to  consideration."  If 
Bentham  is,  as  he  undoubtedly  is,  entitled  to  the  credit  of 
jhe  English  reform  by  reason  of  his  bitter  diatribes  against 
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the  anomalies  and  enormities  of  the  law  when  he  wrote, 
may  we  not  recognize  that  Livingston's  title  of  The  Ameri- 
can Bentham  did  not  die  with  him,  and  that  to-day  are  liv- 
ing many  men  who  do  not  withhold  a  just  criticism  of  the 
causes  of  the  inextricable  confusion  into  which  the  law 
of  evidence  has  been  thrown  by  the  multitude  and  differ- 
ence of  decisions  upon  similar  points?  We  venture  to  hope 
that  the  formation  of  a  concise  code  will  materially  aid  the 
uniformity  of  .decision  and  save  the  countless  repetition  of 
similar  opinions.  The  faults  of  bench  and  bar  are  grad- 
ually disappearing,  and  it  is  not  extravagant  to  say  that 
,in  a  very  few  years  the  old-time  abuses  will  be  retold  only 
as  stories  of  the  early  vicissitudes  of  the  law  of  evidence 
in  this  country. 

§  lb  (1).    Evidence — Necessity  for  exclusionary  rules. — 

When  we  look  back  to  the  derivation  of  the  word  "evi- 
dence," we  are  awed  by  the  vast  area  the  subject  embraces, 
and  from  its  original  conception  of  ' '  that  which  is  seen 
out"  (e — out,  video — I  see),  necessity  imperatively  demands 
the  alteration  and  limitation  of  the  general  definition  to 
the  specific  subject  of  treatment.  The  laws  of  evidence 
and  of  legal  evidence  are  not-  parallel,  and  the  considera^ 
tion  of  the  former  in  its  colloquial  sense  would  in  no  wise 
help  the  study  or  elucidation  of  the  latter.  In  its  ordinary 
acceptation  evidence  is  understood  to  be  anything  that 
makes  evident  or  clear  to  the  mind  or  such  things  collec- 
tively; any  ground  or  reason  for  knowledge  or  certitude  in 
knowledge;  proof  whether  from  immediate  knowledge  or 
from  thought,  authority  or  testimony;  a  fact  or  body  of 
facts  on  which  a  proof,  belief  or  judgment  is  based;  that 
which  shows  or  indicates.^  "Evidence  is  and  must  be  the 
test  of  truth,  and  is,  I  suppose,  the  ultimate  ground  on  which 
we  believe  anything.  "^  It  will  readily  be  appreciated  from 
this  brief  exposition  of  the  general  application  of  the  term, 
that  its  breadth  must  be  sensibly  diminished  before  it  can 
be  of  practical  application  to  those  rules  which  the  science 
of  law  teaches  in  its  own  great  department;  and  the  observ- 

1  Standard   Dictionary.  2  Mivart,  Nature  and  Thought. 
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ing  student  will  mark  how,  as  the  study  progresses  on  the 
lines  of  elimination,  each  successive  proposition  chips  away 
from  the  marble  block  representing  evidence  as  it  is  popu- 
larly accepted,  until  the  perfect  statue  of  legal  evidence 
is  at  length  revealed.  Just  as  cross-examination  has  been 
defined  as  the  art  of  what  not  to  ask,  so  legal  evidence  is 
arrived  at  by  the  separation  of  that  which  the  continuous 
wisdom  of  jurists  has  decided  shall  not  be  received  as  legal 
evidence.  That  wider  and  universal  sense  "in  which  it 
embraces  all  questions  by  which  any  alleged  fact,  the  truth 
of  which  is  submitted  to  examination,  may  be  established 
or  disproved"^  has  to  be  restricted  until  from  the  legal 
and  technical  standpoint  it  becomes  ' '  a  machine  for  the 
discovery  of  truth,  fettered  and  restrained  by  municipal 
law,  and  by  local  regulations  which  vary  greatly  in  dif- 
ferent countries."*  The  student,  therefore,  must  set  out 
on  his  expedition  of  inquiry  equipped  with  the  implements 
for  cutting  a  path  for  himself,  destroying  in  his  progress 
the  growths  of  popular  and  universal  acceptations  of  the 
term  and  leaving  only  to  flourish  those  which  denote  their 
utility  to  his  service.  He  has  nothing  new  to  plant,  for 
there  is  nothing  to  be  added  to  the  wisdom  of  centuries; 
he  has  only  to  clear  away  those  growths  which  obscure  the 
landmarks  of  the  legal  science.  Our  duty  lies  in  enumera- 
tion, his,  in  cultivation,  and  his  progress  will  be  the  easier 
for  the  foreknowledge  of  his  responsibility  to  care  only 
for  that  which  will  display  cogent  relation  to  the  study  of 
legal  evidence.  Conceding  that  evidence  in  its  broadest 
sense  is  well  defined  as  "any  matter  of  fact,  the  effect, 
tendency  or  design  of  which  is  to  produce  in  the  mind  a 
persuasion,  affirmative  or  disaffirmative,  of  the  existence  of 
some  other  matter  of  fact,"^  it  is  evident  that  the  term  as 
used  in  municipal  law  must  have  a  very  much  more  limited 
meaning.  However  desirable  it  might  be  in  legal  contro- 
versies involving  the  rights  of  property  or  the  liberty  of 
the  citizen,  if  every  fact  which  might  have  the  slightest 
bearing  on  the  issue  could  be  adduced,  it  is  manifest  that 

s  Hubbell  v.  United  States  (U.  S.),  *  Id. 

15  Ct.  of  CI.  546,  606.  5  Bentham,  Jud.  Ev.,  p.  17. 
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the  limitations  which  surround  judicial  tribunals  render 
this  impossible.  Courts  are  so  organized  that  there  must 
be  some  limit  to  the  facts  which  may  be  given  in  evidence, 
as  there  must  be  an  end  of  litigation.  By  way  of  illus- 
tration, if  it  is  claimed  that  A  has  assaulted  B,  there  are 
many  classes  of  facts  which  would  influence  the  judgment 
of  persons  investigating  the  controversy,  which  would  not 
be  received  in  courts  of  justice.  The  general  estimation 
in  which  the  parties  are  held  in  the  community,  the  opinions 
and  comments  of  neighbors  as  to  the  merits  of  the  contro- 
versy, the  fact  that  one  of  the  parties  has  frequently  been 
engaged  in  similar  troubles,  would  all  be  matters  which 
might  have  considerable  weight  in  extrajudicial  investi- 
gation. But  if  testimony  of  this  character  were  'to  be  uni- 
formly admitted  in  actions  for  assault,  or  in  other  contro- 
versies, the  expenses  and  delays  of  the  litigation  would  be 
so  oppressive  that  parties  might  better  submit  to  wrong 
in  silence,  or  to  an  unjust  consequence,  than  incur  the  out- 
lay and  hazards  of  a  lawsuit.  It  is  true  the  reformers  have 
zealously  attacked  and  have  broken  down  many  of  the 
artificial  barriers  which  formerly  prevented  suitors  from 
bringing  the  facts  on  which  they  relied  to  the  ear  of  the 
court  or  jury;  but  it  is  hardly  possible  that  the  courts  of 
civilized  countries  will  ever  seek  to  administer  justice  with- 
out the  use  of  fixed,  and  to  some  extent  arbitrary,  rules 
of  evidence.  Considering  these  infirmities  in  judicial  pro- 
cedure, which  must  always  be  borne  in  mind,  it  is  the  lesser 
evil  that  there  should  be  an  occasional  failure  of  justice 
than  that  litigation  should  be  so  expensive  as  to  be  only 
the  luxury  of  the  rich,  or  so  protracted  as  to  outlive  those 
who  may  be  compelled  to  become  litigants.  Mr.  Stephen 
justly  says  that  "the  great  bulk  of  the  law  of  evidence 
consists  of  negative  rules  declaring  what,  as  the  expression 
runs,  is  not  evidence. "«  These  exclusive  rules  excite  sur- 
prise among  laymen,  for  the  reason  that  by  their  operation 
facts  which  seem  to  have  a  probative  effect  are  often  re- 
jected, and  the  question  is  thus  raised  among  them  whether 

6  Introduction  to  Steph.  Ev. 
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the  ends  of  justice  are  not  thwarted  by  defects  in  judicial 
procedure. 

§  Ic  (1).  Same. — While  on  the  one  hard  the  rules  of  evi- 
dence are  looked  at  askance  by  laymen  and  much  in  the  light 
of  the  prescription  of  the  physician  which  as  often  repels  as 
mystifies  the  patient,  on  the  other  hand  they  are  accepted 
by  the  lawyers  with  satisfaction  as  denoting  the  limits 
within  which  the  inquiry  is  to  be  conducted;  and  laymen 
and  lawyers  alike  must  recognize  the  necessity  for  regulat- 
ing the  law  relating  to  legal  evidence,  and  the  object  which 
the  lawmaker,  whether  legislative  or  judicial,  should  have 
in  view  in  proclaiming  it.  It  will  be  conceded  that  a  cer- 
tain regularity  should  exist  in  the  conduct  of  proceedings 
to  establish  any  claim,  and  the  common  sense  of  the  com- 
munity has  covered  the  whole  ground  by  a  collection  of 
rules  for  the  purpose,  which  is  technically  styled  the  law 
of  procedure.  The  most  important  division  of  that  law 
is  that  with  which  it  is  the  part  of  this  work  to  deal — the 
law  of  legal  evidence.  That  law  must  be  applied  when- 
ever a  tribunal  is  called  upon  to  define  the  rights,  duties, 
obligations  or  liabilities  of  the  parties  to  the  cause  before 
it.  It  has  been  ably  summarized''  that  the  law  so  applied 
must  determine  (a)  what  facts  in  issue  or  relevant  to  the 
issue  may,  and  what  may  not,  be  proved  in  such  cases; 
(b)  what  sort  of  evidence  must  be  given  of  a  fact  which 
may  be  proved;  and  (c)  by  whom  and  in  what  manner  the 
evidence  must  be  produced  by  which  any  fact  is  to  be 
proved.  While  Sir  James  Stephen  has  epitomized  his  con- 
clusions as  above  set  out,  he  frankly  admits  that  in  his  con- 
sideration and  treatment  of  the  vast  subject,  his  endeavor 
was  to  cover  what  constitutes  the  law  of  evidence  properly 
so  called,  and  that  he  has  excluded  what  may  be  proved 
under  particular  issues ;  that  he  has  also  dealt  shortly  with 
the  law  of  presumption,  of  practice,  and  provisions  as  to 
the  proof  of  certain  particulars,  such  as  the  various  kinds 
of  public  documents.  These  subjects  are  so  allied  to  the 
law  of  evidence  in  general  that  incidental  comment  upon 

T  IntrodvHStion  to  Steph.  Ev. 
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them  is  well-nigh  inevitable  in  the  treatment  of  the  main 
subject.  The  evidence  under  particular  issues  is,  as 
Stephen  properly  puts  it,  more  matter  for  a  treatise  on 
pleading,  but,  so  far  as  it  is  possible,  wherever  the  subject 
comes  within  the  jurisdiction  of  the  commentator,  it  will 
be  found  to  have  been  dealt  with. 

§  2  (1).    Evidence— Effect  of  jury  system  on  rules  of. — 

All  reliable  historical  data  in  any  way  connected  with  the 
subject  of  evidence,  or  rather  the  evolution  of  legal  evi- 
dence, of  necessity  are  valuable  to  the  student,  and  "it  is 
here  that  Mr.  Justice  Stephen's  treatment  of  the  law  of 
evidence  is  perplexing,  and  has  the  aspect  of  a  tour  de  force. 
Helpful  as  his  writings  on  this  subject  have  been,  they  are 
injured  by  the  small  consideration  that  he  shows  for  the 
historical  aspect  of  the  matter,  and  by  the  over-ingenious 
attempt  to  put  the  rules  of  evidence  wholly  into  terms  of 
relevancy.  It  is  to  be  observed  that  by  relevancy  he  always 
means  logical  relevancy;  the  common  but  uninstructive  dis- 
tinction between  legal  and  logica,l  relevancy  is  not  made 
by  him.  "^  Professor  Thayer  lucidly  points  out  that  our 
law  of  evidence  bears  strongly  the  family  features  of  the 
jury  system.  He  directs  attention  to  the  two  fundamental 
conceptions  (a)  that,  without  any  exception,  nothing  which 
is  not,  or  is  not  supposed  to  be,  logically  relevant,  is  ad- 
missible, and  (b)  that,  subject  to  many  exceptions  and 
qualifications,  whatever  is  logically  relevant  is  admissible; 
and  that  it  is  obvious  that  logical  relevancy  cannot  be  the 
sole  test  of  admissibility.  "Some  things  are  rejected  as 
being  of  too  slight  a  significance,  as  having  too  conjectural 
and  remote  a  connection;  others,  as  being  dangerous,  in 
their  effect  on  the  jury,  and  likely  to  be  misused  or  over- 
estimated by  that  body;  others,  as  being  impolitic,  or  un- 
safe on  public  grounds ;  others  on  the  bare  ground  of  prece- 
dent. It  is  this  sort  of  thing,  as  I  said  before,— the  re- 
jection on  one  or  another  practical  ground,  of  what  is 
really  probative,— which  is  the  characteristic  thing  in  the 
law  of  evidence;  stamping  it  as  the  child  of  the  jury  sys- 

8  Thayer,  Cas.  Ev.,  p.  3. 
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tem."^  It  is  abundantly  clear  that  tbe  many  rules  which 
in  our  courts  of  justice  govern  the  introduction  of  facts  for 
the  discovery  of  the  truth  are  very  closely  associated  with 
an  institution  very  dear  to  the  Anglo-Saxon  race, — that  of 
trial  by  jury.  In  a  celebrated  case  Lord  Mansfield  called 
attention  to  the  fact  that  "In  Scotland  and  most  of  the 
Continental  states,  the  judges  determine  upon  the  facts  in 
dispute  as  well  as  upon  the  law,  and  they  think  there  is 
no  danger  in  their  listening  to  evidence  of  hearsay  because, 
when  they  come  to  consider  their  judgment  on  the  merits 
of  the  case,  they  can  trust  themselves  entirely  to  disregard 
the  hearsay  evidence,  or  to  give  it  any  little  weight  which 
it  may  seem  to  deserve.  But  in  England,  where  the  jury 
are  the  sole  judges  of  fact,  hearsay  evidence  is  properly 
excluded,  because  no  man  can  tell  what  effect  it  might 
have  upon  their  minds.'""  While  we  cannot  in  this  place 
trace  the  development  of  the  exclusion  of  that  which  is  not 
legal  evidence  from  our  system  of  jurisprudence,  it  can 
well  be  imagined  that  in  a  primitive  community  every  little 
shred  of  so-called  evidence  would  be  demanded  by  those 
holding  the  inquiry,'  and  that  very  soon,  as  the  community 
grew  and  causes  became  more  numerous,  the  necessity  for 
excluding  mere  gossip  became  imperative,  so  that  the  triers 
or  jurors  as  they  ultimately  became  should  have  the  oppor- 
tunity to  give  other  litigant  claimants  a  hearing.  The 
temptation  to  give  utterance  to  faulty  conclusions,  to  con- 
clusions based  on  faulty  premises,  to  conclusions  which  are 
merely  intuitive,  that  inordinate  desire  to  hear  one's  self 
talk  which  the  Romans  styled  the  "Cacoethes  loquendi," 
all  these  had  to  be  passed  under  censorial  treatment  before 
the  tribunal  could  possibly  mete  out  justice.  The  earliest 
judges  must  have  been  impressed  with  the  stringent  neces- 
sity of  making  a  distinction  in  the  mode  of  recounting  past 
events  between  the  gossip  of  neighbors,  however  interest- 
ing, and  the  solemn  assertion  under  oath  of  events  affect- 
ing the  life  and  the  liberty  of  the  subject.  However  par- 
tial the  attitude  of  the  mind  of  the  Englishman  may  be 

»  Id. 

10  Berkeley's   Peer.   Case,  4  Camp.  414;  Thayer,  Oas.  Ev.,  p.  4. 
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toward  trial  by  jury,  the  importance  of  that  system  has 
lost  nothing  by  its  transplantation  to  American  soil.  Our 
system  of  segregating  the  provinces  of  judge  and  jury  has 
shown  a  distinct  improvement,  and  our  method  of  instruct- 
ing the  jury  not  only  indicates  the  serious  attention  given 
by  jurists  to  the  laws  regulating  the  evidence  to  be  placed 
before  juries,  but  is  itself  a  salient  witness  to  our  acknowl- 
edgment that  the  elaboration  of  our  laws  upon  the  subject 
owes  its  initiative  force  to  the  existence  of  that  trial  by 
jury  which  in  one  form  or  another  is  older  than  the  memory 
of  man  may  run. 

§  2a  (1).  Same. — That  the  jury  system  should  have  lent 
its  color  to  the  laws  of  evidence  is  not  so  anomalous  as  at 
first  may  appear,  for  the  jurors  were  in  the  olden  time  them- 
selves styled  witnesses.  We  are  told  by  no  less  an  author- 
ity than  Chief  Justice  Fortescue,  who  presided  over  the 
King 's  Bench  from  1442  to  1460,  how  justice  in  other  coun- 
tries failed  from  the  death  or  failure  of  witnesses.  "In 
England,  on  the  other  hand,  the  witnesses  must  be  twelve; 
they  are  chosen  by  a  public  official  of  high  standing,  acting 
under  oath,  from  among  persons  from  the  neighborhood 
where  the  matter  in  question  is  supposed  to  exist  or  take 
place,  men  of  property,  indifferent  between  the  parties, 
subject  to  challenge  by  both,  acting  under  oath.  They  are 
informed  of  the  controversy  by  the  court,  the  parties  or 
their  counsel,  and  their  witnesses,  and  confer  together 
afterward  privately  and  with  deliberation,  and  return  and 

give  their  answer  publicly  in  court These  witnesses 

are  neighbors,  able  to  live  out  of  their  own  property,  of 
good  name  and  unsullied  reputation,  not  brought  into  court 
by  a  party,  but  chosen  by  an  official  who  is  a  gentleman  and 
indifferent,  and  required  to  come  before  the  judge. ""  Pro- 
fessor Thayer,  commenting  on  these  chapters  of  Fortescue,. 
says:  "In  this  account  it  is  obvious  how  great  a  figure  that 
old  quality  of  the  jury  still  plays;  it  is  the  chief  thing;  the 
point  of  all  this  elaborate  contrast  is  the  greater  number 

II  Fortescue,  De   Laudibus   Legum   Angliae    (ec.    25,   26):    Thayer    Prel 
Treat.  Evid.  130-132.  ' 
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and  better  quality  of  tlie  English  witnesses  and  the  greater 
security  there  is  in  the  impartial  methods  of  procuring 
them."^^  The  excerpt  and  the  comment  contain  one  of  the 
keys  to  that  relation  between  the  jury  system  and  the  evi- 
dence system  which  at  times  produces  problems  difficult  of 
solution;  but  the  historical  knowledge  will  be  found  of  use 
to  the  student  who  is  not  content  merely  with  "following 
the  rivers,"  but  who  seeks  the  springs  from  which  the 
rivers  flow.  The  laws  of  evidence  may  be  taken,  there- 
fore, as  in  great  part  owing  their  origin  to  the  exigencies 
created  by  the  jury  system,  and,  so  far  as  can  be  gleaned 
from  the  records  of  primitive  people,  the  method  of  deter- 
mining disputes  has  always  involved  the  hearing  of  the 
claim  and  defense  on  lines  peculiar  to  the  particular  juris- 
diction exercised.  Given,  then,  this  original  state  of  things, 
the  apparent  transition  from  the  crude  and  aboriginal  views 
of  what  might  be  offered  before  the  tribunal,  to  the  present 
elaborately  indexed  guide  to  what  is  and  what  is  'not  evi- 
dence, is  in  reality  the  evolution  which  growth  and  inter- 
change of  idea,  of  commerce,  and  of  education  has  fortu- 
nately and  relentlessly  demanded. 

§  3  (2).  Evidence — Definitions  of,  as  used  in  municipal 
law. — (Having  considered  the  ordinary  signification  of  the 
term  "evidence,"  it  is  our  province  in  the  orderly  treat- 
ment of  the  subject  to  inquire  in  what  manner  the  term  has- 
been  explained  by  leading  text-writers  and  jurists.  To  a 
great  extent,  however,  these  definitions  have  not  retained 
their  usefulness  by  reason  of  the  adoption  of  the  code  sys- 
tem of  jurisprudence  in  many  of  the  states.  It  must  not 
be  lost  sight  of,  nevertheless,  that  a  code  definition  of  such 
well-known  terms  produces,  as  a  rule,  the  effect  of  a  super- 
imposed photograph,  presenting  all  the  best  features  of  the 
originals.  The  more  limited  meaning  of  the  term  "evi- 
dence," as  used  in  legal  proceedings,  is  well  illustrated  in 
the  definition  of  Mr.  Stephen,  according  to  which  evidence 
includes  (a)  statements  made  by  witnesses  in  court  under 
a  legal  sanction  in  relation  to  matters  of  fact  under  inquiry 

12  Thayer,  Prel.  Treat.  Evid.  130-132. 
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and  (b)  documents  produced  for  the  inspection  of  the  court 
or  judge.^^  This  definition  is  open  to  the  criticism  that  it 
does  not  include  those  facts  which  in  judicial  proceedings 
may  be  addressed  directly  to  the  senses  of  the  court  or  jury, 
Other  definitions  which  have  met  with  approval  are  the  fol- 
lowing: According  to  Blackstone:  "Evidence  signifies  that 
which  demonstrates,  makes  clear,  or  ascertains  the  truth 
of  the  very  fact  or  point  in  issue,  either  on  the  one  side  or 
the  other. "^*  Says  Professor  Greenleaf:  "Evidence  in 
legal  acceptation  includes  all  the  means  by  which  any 
alleged  matter  of  fact,  the  truth  of  which  is  submitted  to 
investigation,  is  established  or  disproved. '  "-^  Starkie  says 
that  ' '  That  which  is  legally  offered  by  the  litigant  parties 
to  induce  a  jury  to  decide  for  or  against  the  party  alleging 
^uch  facts,  as  contradistinguished  from  comment  and  argu- 
ment on  the  subject,  falls  within  the  description  of  evi- 
dence. "^^  Professor  Thayer  asks  himself  the  question, 
"What  is  our  law  of  evidence?"  and  thus  answers  it:  "It 
is  a  set  of  rules  which  has  to  do  with  judicial  investigations 

into  questions  of  fact These  rules  relate  to  the  mode 

of  ascertaining  an  unknown,  and  generally  a  disputed, 
matter  of  fact.  But  they  do  not  regulate  the  process  of 
reasoning  and  argument When  one  offers  'evi- 
dence,' in  the  sense  of  the  word  which  is  now  under  con- 
sideration, he  offers  to  prove,  otherwise  than  by  mere  rea- 
soning from  what  is  already  known,  a  matter  of  fact  to  be 

used  as  a  basis  of  inference  to  another  matter  of  fact 

In  giving  evidence  we  are  furnishing  to  a  tribunal  a  new 
basis  for  reasoning.  This  is  not  saying  that  we  do  not 
have  to  reason  in  order  to  ascertain  this  basis;  it  is  merely 
saying  that  reasoning  alone  will  not,  or  at  least  does  not, 
supply  it.  The  new  element  which  is  added  is  what  we 
call  the  evidence.  Evidence,  then,  is  any  matter  of  fact 
which  is  furnished  to  a  legal  tribunal,  otherwise  than  by 
reasoning  or  a  reference  to  what  is  noticed  without  proof, 

13  Stephen,  Ev.,  art.  1.  not   only    facts  but    arguments.     See 

1*  Bladkatone,  Commentaries,  3,  367.  Chamb.  Best,  Ev.,  §  11. 
15  1  Greenl.  Ev.,  §  1.     This  defini-  16  Starkie,  Ev.,  p.  9. 

tion  has  been  criticised  for  including 
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as  the  basis  of  inference  in  ascertaining  some  other  matter 
of  fact.""  Wigmore  says:  " Evidence  represents  any 
knowable  fact  or  group  of  facts,  not  a  legal  or  a  logical 
principle,  considered  with  a  viev/  to  its  being  offered  be- 
fore a  legal  tribunal  for  the  purpose  of  producing  a  convic- 
tion, positive  or  negative,  on  the  part  of  the  tribunal,  as 
to  the  truth  of  a  proposition,  not  of  law  or  of  logic,  on  which 
the  determination  of  the  tribunal  is  to  be  asked.  "^^  Dr. 
Wharton's  definition  reads:  "Evidence  includes  the  repro- 
duction, before  the  determining  tribunal,  of  the  admissions 
of  the  parties  and  of  facts  relevant  to  the  issue. ' '  '^ 

§  3a  (2).  Other  definitions. — Legal  editors  have  col- 
lected other  definitions  which  are  worthy  of  perusal.^" 
Among  them  are  the  following :  ' '  Evidence  is  any  matter  of 
fact,  the  effect,  tendency  or  design  of  which,  is  to  produce 
in  the  mind  a  persuasion,  affirmative  or  disaffirmative,  of 
the  existence  of  some  other  matter  of  fapt.''^,^  Evidence, 
"  as  a  part  of  procedure,  signifies  those  rules  of  law  whereby 
we  determine  what  testimony  is  to  be  adraitted  and  what 
rejected  in  each  case,  and  what  is  the  weight  to  be  given 
to  the  testimony  admitted. "  ^^  "  Evidence,  as  defined  by  lex- 
icographers and  law-writers,  includes  all  the  means  by 
which,  in  a  judicial  trial,  it  is  sought  to  establish  or 
disprove  any  material  allegation  of  a  civil  or  criminal 
pleading.  Any  circumstance  which  affords  an  inference  as 
to  whether  the  matter  alleged  is  true  or  false  is  therefore 
evidence,  and  is  commonly  understood  to  be  within  the 
meaning  of  that  term."^^  Wigmore 's  definition  stands  the 
test  of  that  analysis  to  which  it  was  subjected  by  the 
learned  author  of  it.-*  Bentham's  treatment  of  it  com- 
mands attention.     He  says:  "By  the  term  'evidence,'  oon- 

17  Thayer,  3  Earv.  Law  Kev.  142,  Ev.  17) ;  State  v.  Ward,  61  Vt.  153, 
U7.  17  Atl.  483  (citing  1  Best,  Ev.,  §  11). 

18  1  Wigmore,  Ev.,  p.  3.  "  ^"''S  v.  Missouri,  107  U.  S.  221, 
,„  -rrr^    !           x,  ■  I           .  o                    27  K  Ed.  506,  2  Sup.  Ct.  Rep.  443. 

19  Wnarton  on  Evidence,  §  3.  „.,  ^,t,  .  oi.  i.  ^r.  xt  ,     „„,    „„ 

'  2ii  O'Brien  v.  State,  69  Neb.  691,  96 

20  Words   and   Phrases,    Ed.    Staff.      n.  -w.  649,  citing  this  section. 

Nat.  Rep.  System,  vol.  3,  "Evidence."  24  Wigmore  on  Evidence,  p.  3,  from 

21  Cook  V.  New  Durham,  64  N.  H.  which  we  have  taken  some  of  the  defi- 
419,  13  Atl.  650  (citing  1  Benth.  Jud.      nitions  in  the  text. 


§  3a  (2)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  16 

sidered  according  to  the  most  extended  applicatioti  that  is 
ever  given  to  it,  may  be,  and  seems  in  general  to  be,  under- 
stood, any  matter  of  fact,  the  effect,  tendency,  or  design 
of  which,  when  presented  to  the  mind,  is  to  produce  a  per- 
suasion concerning  the  existence  of  some  other  matter  of 
fact — a  persuasion  either  affirmative  or  disaffirmative  of 
its  existence Taking  the  word  in  this  sense,  ques- 
tions of  evidence  are  continually  presenting  themselves  to 
every  human  being  every  day,  and  almost  every  waking 

hour  of  his  life Hereafter,  the  only  sense  in  which 

the  word  is  used  is  that  in  which  the  application  of  it  is 
confined  to  juridical,  or  say  legal,  evidence.  Under  this 
limitation,  then,  evidence  is  a  general  name  given  to  any 
fact,  in  contemplation  of  its  being  presented  to  the  cog- 
nizance of  a  judge,  in  the  view  of  its  producing  in  his  mind 
a  persuasion  concerning  the  existence  of  some  other  fact — 
of  some  fact  by  which,  supposing  the  existence  of  it  estab- 
lished, a  decision  to  a  certain  effect  would  be  called  for 
at  his  hands. "^5  "Wills  says:  "Every  conclusion  of  the 
judgment,  whatever  may  be  its  subject,  is  the  result  of  evi- 
dence— a  word  which  ....  is  applied  to  denote  the  means 
by  which  any  alleged  matter  of  fact,  the  truth  of  which  is 
submitted  to  investigation,  is  established  or  disproved."^® 
Bouvier  says :"  Evidence  is  that  which  demonstrates,  makes 
clear,  or  ascertains  the  truth  of  the  very  fact  or  point  in 
issue;  or,  it  is  that  which  is  legally  submitted  to  a  court 
and  jury,  or  to  either  of  them,  to  enable  them  to  decide 
apon  the  questions  in  dispute  or  issue,  as  pointed  out  by 
the  pleadings,  and  distinguished  from  all  comments  or  ar- 
guments. "'^^  Best  defines  judicial  evidence  as  "the  evi- 
dence received  by  courts  of  justice  in  proof  or  disproof 
of  facts  the  existence  of  which  comes  in  question  before 
them.  By  facts  must  here  be  understood  the  res  gestae  of 
some  suit  or  other  matter  to  which  when  ascertained  the 
law  is  to  be  applied;  for  although,  in  logical  accuracy  the 

25  Jeremy   Bentham,    Eationale    of  27  Bouvier,  editor  Bacon's   Abride- 

Judicial  Evidence,  b.  1,  c.  1.  ment,  1st  American  ed.,  Ill,  242    tit 

28  Wills  on  Circumstantial  Evidence,  "Evidence  " 
1. 
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existence  or  nonexistence  of  a  law  is  a  question  of  fact,  it 
is  rarely  spoken  of  as  such  either  by  jurists  or  practition- 
ers."^* Mr.  Justice  Livingston  says  that  "Evidence  is 
that  which  brings  to  the  mind  a  just  conviction  of  the 
truth  or  falsehood  of  any  substantive  proposition  which  is 
asserted  or  denied.  Illustrations  and  developments  of  the 
different  parts  of  this  definition:  1.  A  conviction  produced 
by  evidence  which  ought  not,  according  to  the  rules  of  true 
reason,  to  have  that  effect  is  not  a  just  conviction;  the  law, 
therefore,  declares  what  effect  different  species  of  evidence 
ought  to  have  in  producing  such  conviction,  and  that  evi- 
dence in  its  different  degrees  is  called  'legal  evidence.' 
....  2.  The  word  'substantive'  in  the  definition  is  in- 
tended to  exclude  all  such  abstract  propositions  as  can  be 
demonstrated  to  be  true  or  false  by  the  reasoning  power, 
without  having  recourse  to  the  establishment  of  other  facts. 
The  propositions  intended  by  the  definition  are  either  of  fact 
or  of  law."^^ 

According  to  codes  of  procedure  adopted  in  several 
states :  ' '  Judicial  evidence  is  the  means,  sanctioned  by  law, 
of  ascertaining  in  a  judicial  proceeding  the  truth  respect- 
ing a  question  of  fact."^"  And  the  law  of  evidence  is  the 
law  which  has  to  do  with  the  furnishing  of  this  matter  of 
fact:  "1.  It  prescribes  the  manner  of  presenting  evidence; 
as  by  requiring  that  it  shall  be  given  in  open  court  by  one 
who  personally  knows  the  thing  to  be  true,  appearing  in 
person,  subject  to  cross-examination;  or  by  allowing  it  to 
be  given  by  deposition,  taken  in  such  and  such  a  way,  and 
the  like.  2.  It  fixes  the  qualifications  and  the  privileges  of 
witnesses,  and  the  mode  of  examining  them.  3.  And 
chiefly,  it  determines,  as  among  probative  matters,  things 
which  are  logically  and  in  their  nature  evidential,  what 
classes  of  things  shall  not  be  received.  This  excluding 
function  is  the  characteristic  one  in  our  law  of  evidence."*^ 
The  code  definition  of  the  law  of  evidence  is  that  it  is  a 

28  Best  on  Evidence,  §§  11,  33.  30  Cal.    Code   Civ.    Proc,    §    1823; 

29  Mr.  Justice  Edward  Livingston,      Mont.  Ann.  Code,  §  3100;  Hill's  Ann. 
Draft     Code,     Book     of     Definitions      Laws  (Or.),  §  665. 

(Works,  ed.  1872,  11,  646).  31  Thayer,  Cas.  Ev.,  p.  2. 
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collection  of  general  rules  establislied  by  lav?:  1.  For  de- 
claring what  is  to  be  taken  as  true  without  proof;  2.  For 
declaring  the  presumptions  of  law,  both  those  which  are 
disputable,  and  those  which  are  conclusive;. 3.  For  the  pro- 
duction of,  legal  evidence ;  4.  For  the  exclusion  of  whatever 
is  not  legal;  5.  For  determining,  in  certain  cases,  the  value 
and  effect  of  evidenoe.^^  Armed  with  these .  definitions  the 
lawyer  should  find  little  difficulty  in  keeping  his  inquiry 
limited  to  the  scope  of  legal  evidence,  and  his  interpretation 
of  code  provisions  such  as  we  have  given  will  be  guided  by 
the  knowledge  that  judicial  evidence  can  only  be  construed 
as  the  legal  means  by  which  the  truth  of  a  fact  presented 
in  a  judicial  proceeding  is  to  be  ascertained.  In  order  to 
arrive  at  the  truth,  the  fact  must  be  presented,  but  the 
manner  of  its  presentation  must  be  in  strict  accord  with 
the  lines  laid  down  by  the  law,  so  that,  properly  presented 
and  accepted,  the  proven  truth  may  be  used  as  legal  proof 
of  the  proposition  in  respect  to  which  the  evidence  was 
found. 

§4(3).    The    terms    "evidence"    and    "proof."— The 

recognition  of  the  existence  of  an  unwholesome  practice 
affords  no  justification  for  persevering  in  it,  and  the  indis- 
criminate use  of  technical  terms  such  as  "evidence"  and 
"proof"  is  no  more  tolerable  in  lawyers  than  the  careless 
description  of  scientific  terms  would  be  by  scientists. 
What  is  good  enough  for  the  sciolist  would  not  satisfy  the 
scientist,  and  notwithstanding  that  the  two  terms  are  fre- 
quently used  in  text-books  and  in  judicial  decisions  as 
synonymous,  we  do  not  hesitate  to  condemn  the  practice 
and  urge  its  abandonment.  The  terms  are  often  used  in 
such  a  manner  as  to  include  at  one  time  the  media  by 
which  the  facts  are  established,  and  at  another  the  effect 
or  conclusions  produced  by  the  testimony.  It  is  true  the 
attempt  has  frequently  been  made,  but  without  great  suc- 
cess, to  distinguish  between  the  terms  "evidence"  and 
"proof."  The  latter  term  in  its  popular  meaning  more 
often  refers  to  the  degree  or  kind  of  evidence  which  will 

32  Cal.  Code  Civ.  Proe.,  §  1825. 
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produce  full  conviction,  or  establish  the  proposition  to  the 
satisfaction  of  the  tribunal.  More  accurately,  proof  is  the 
effect  or  result  of  evidence,  while  evidence  is  the  medium 
of  proof. ^^  To  more  fully  illustrate  the  meaning  of  the 
two  terms,  if  on  a  charge  of  arson  it  were  shown  that  the 
accused  had  obtained  excessive  insurance  upon  the  prop- 
erty burned,  that  he  was  in  embarrassed  circumstances,  that 
he  had  made  contradictory  statements  ag  to  the  circum- 
stances of  the  fire,  and  had  betrayed  great  emotion  on  his 
first  arrest — any  one  of  these  circumstances  might  consti- 
tute evidence  tending  to  show  his  guilt;  but  all  combined 
might  or  might  not  be  deemed  proof  thereof.  With  the 
adoption  of  the  codes,  there  seems  a  growing  desire  to  keep 
the  ^finitions  at  their  proper  distance,  and  we  find  that 
the  majority  of  the  codes  define  proof  as  "the  effect  of 
evidence,  the  establishment  of  a  fact  by  evidence."^* 
There  is  no  doubt  the  statutory  definition  was  adopted  by 
the  learned  framers  of  the  codes  not  only  to  lay  down  the 
legal  difference  between  the  terms,  but  in  deference  to  those 
dicta  which  have  emphatically  called  for  the  distinction  to 
be  made  and  observed.  Wherever  it  has  been  found  neces- 
sary to  differentiate,  the  judicial  utterance  has  been  made 
with  no  uncertain  sound.  "Whenever  all  of  the  evidence 
is  of  such  a  character  as  to  convince  the  intellect  and  con- 
science of  men  of  a  fact,  then  that  fact  is  proved.  Proof 
is  that  degree  and  quantity  of  evidence  that  produces  con- 
viction."^^ Proof  is  logically  defined  as  a  sufficient  reason 
for  assenting  to  a  proposition;^''  as  merely  that  quantity  of 
evidence  which  produces  a  reasonable  assurance  of  the 
existence  of  the  ultimate  fact.*^  "Proof  is  that  quantity  of 
appropriate  evidence  which  produces  assurance  and  cer- 
tainty.    Evidence,  therefore,  differs  from  proof  as  cause 

33  Best,  Ev.,  §  10  et  seq. ;  Powell  y.  35  Nevling  v.  Commonwealtli,  98  Pa. 
State,  101  Ga.  9,  65  Am.  St.  Hep.  277,      322,  328. 

283,   29   S.    E.   309;    Jastrzembski   v.  36  Orth  v.  St.  Paul,  M.  &  M.  Ey.  Co., 

Marxhausen,  120  Mich.  677,  79  N.  W.  47  Minn.  384,  389,  50  N.  W.  363,  365. 

935,  937;  People  v.  Beckwith,  108  N.  37  Missouri,  K.   &  T.   Trust  Co.   v. 

Y.  73,  15  N.  E.  53,  55.  McLachlan,  59  Minn.  468,  61  N.  W. 

34  See  Gal.  Code  Civ.  Proc.,  §  1824.  560,  562. 
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from  effect. "^^  The  words  "evidence"  and  "proof"  are 
often  used  as  synonymous ;  in  strictness,  however,  the  latter 
is  an  effect  of  the  former.  "When  a  statute  requires  proof 
to  be  made,  it  must  be  made  by  legal  evidence,  unless  from  ■ 
the  context  or  other  qualifying  word  it  is  apparent  the 
legislature  intended  that  the  fact  might  be  shown  by 
affidavit,  or  in  some  other  manner.^®  The  language  of  the 
codes  is  to  be  traced  in  "Evidence  is  the  medium  of  proof; 
proof  is  the  effect  of  evidence."*"  We  find  occasionally, 
but  too  rarely,  direct  judicial  condemnation  of  the  indis- 
criminate use  of  the  two  words  ;*^  and  authorities  are  plen- 
tiful in  which  their  use  interchangeably  is  deprecated,  and 
the  distinction  pointed  by  such  unfailing  indicators  as: 
"Proof,  taken  literally  is  the  perfection  of  evidence."*^ 
"Proof  is  that  which  convinces;  evidence  is  that  which 
tends  to  convince."*^  "Proof  is  the  perfection  of  evidence, 
for  without  evidence  there  is  no  proof,  though  there  may 
be  evidence  which  does  not  amount  to  proof."**  In  an 
important  case  in  Georgia,*^  the  court  was  at  some  pains 
to  insert  in  its  opinion  the  digested  views  of  learned  jurists. 
We  find:  "Proof,  in  civil  process,  is  a  sufficient  reason  for 
the  truth  of  a  juridical  proposition  by  which  a  party  seeks 
either  to  maintain  his  own  claim  or  to  defeat  the  claim  of 
another. "*«  Ayliffe  defines  "judicial  proof"  to  be  a  clear 
and  evident  declaration  or  demonstration  of  a  matter  which 
was  before  doubtful,  conveyed  in  a  judicial  manner.*''  In 
another  important  case  in  Georgia  *^  the  necessity  actually 
arose  for  the  supreme  court  to  mark  the  distinction  between 

38  Wills  on  Grim.  Ev.,  2,  3;  Greenl.  44  Town  of  Duanesburg  v.  Jenkins, 
Ev.,  1;  Jacob's  L.  Diet.,  "Proof"  and  40  Barb.  (N.  Y.)  574,  584;  Schultz  v. 
"Evidence."  Plankinton   Bank,    40   111.   App.   462, 

39  Bufealo  and  State  Line  Railroad  469;  Best  on  Presumptions,  §  6 

Co.  v^  Keynolds,  6  How.  Pr.   (N.  Y.)  45  Powell  v.    State,   101   Ga.   9,   65 

'J'      ,        „    ,    .  ,  ^m-  St.  Eep.  277,  282,  283,  29  S.  B. 

40  People  V.  Beokwith,  108  N.  Y.  67,      3^9    317  ,        ,        ,        o.  j^. 

73,  15  N.  E.  53,  55.  '         ' 

41  Snowden  v.  State,  62  Miss.  100,  Wharton  on  Evidence,  §  1. 
105;   Glenn  v.  State,  64  Miss!  724,  2  *^  Ayliffe's   Parergon  Juris   Canon- 
South.  109,  110.                                   '  ici  Anglicani,  442. 

43  Hill  V.  Watson,  10  S.  C.  268,  273.  *»  Oliveros  v.  State,  120  Ga.  237,  1 

43  Jiastrzembski     v.      Marxhausen,      Ann.  Caa.  114,  47  S.  E.  627. 
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the  terms.  During  the  progress  of  a  trial  for  embezzle- 
ment, and  in  order  to  prove  that  he  had  received  the  money- 
charged  to  have  been  embezzled,  a  receipt  signed  by  the 
prisoner  was  tendered  in  evidence  and  objected  to  as  not 
being  the  highest  and  best  evidence.  The  trial  judge  over- 
ruled the  objection,  and  said  in  announcing  his  opinion  as 
to  the  admissibility  of  the  evidence:  "A  receipt  showing 
the  delivery  of  a  package  is  about  as  high  evidence  as 
you  can  get.  It  is  about  as  high  evidence  as  one  can  get 
that  a  man  has  received  anything  when  he  acknowledges  it 
in  writing."  His  attention  being  drawn  to  what  he  had 
said,  he  subsequently,  over  the  protest  of  the  accused,  dis- 
charged the  jury  and  declared  a  mistrial,  because  of  the 
remarks  referred  to ,  deeming  them  so  erroneous  as  to  viti- 
ate any  verdict  that  might  be  found  against  the  accused. 
At  the  following  term  the  accused  was  put  upon  his  trial 
upon  the  same  indictment,  and  pleaded  former  jeopardy. 
His  plea  was  overruled  and  he  excepted.  The  question 
was  thus  squarely  presented:  "Was  the  trial  judge  right, 
under  the  above-stated  facts,  in  discharging  the  jury  and 
declaring  a  mistrial  over  the  protest  of  the  accused?  "  It 
was  argued  that  the  judge  had  expressed  an  opinion  in  the 
presence  of  the  jury,  and  that  under  the  Civil  Code  of  1895, 
section  4334,  it  was  a  necessity  for  him  to  declare  a  mis- 
trial. That  section  says:  "It  is  error  for  any  or  either  of 
the  judges  of  the  superior  courts  of  this  state,  in  any  case, 
whether  civil  or  criminal,  or  in  equity,  during  its  progress, 
or  in  his  charge  to  the  jury,  to  express  or  intimate  his 
opinion  as  to  what  has  or  has  not  been  proved,'  or  as  to  the 
guilt  of  the  accused;  and  should  any  judge  of  said  court 
violate  the  provisions  of  this  section,  such  violation  shall 
be  held  by  the  supreme  court  to  be  error,  and  the  decision 
in  such  case  reversed,  and  a  new  trial  granted  in  the  court 
below,  with  such  directions  as  the  said  supreme  court  may 
lawfully  give."  It  was  urged  that  in  making  the  state- 
ment referred  to  the  judge  had  expressed  an  opinion  as 
to  what  had  been  proved.  The  court  said:  "In  my  opinion, 
there  was  not  a  word  or  a  sentence  used  by  the  judge  which 
constituted  an  expression  or  intimation  to  the  jury  as  to 
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wKat  had  been  proved  in  the  case.  Technically,  there  is  a 
difference  between  evidence  and  proof.  Evidence  tends  to 
establish  or  disprove  an  alleged  matter  of  fact  in  issue; 
proof  is  the  effect  of  evidence,  while  evidence  is  merely 
the  means  of  making  proof.  A  fact  is  not  proved  unless 
it  is  established.  The  remarks  of  the  judge  did  not  ex- 
press or  intimate  an  opinion  that  any  fact  had  or  had  not 
been  proved  or  established.  Indeed,  the  remarks  were 
made  about  an  instrument  which  had  been  offered  in  evi- 
dence, but  which  had  not,  prior  to  the  judge's  remarks, 
been  admitted.  If  subject  to  any  criticism,  it  was  that  the 
judge  expressed  an  opinion  as  to  the  weight  of  the  evi- 
dence, and  not  as  to  what  had  been  proved,"  and  held  that 
the  trial  judge  had  expressed  no  such  opinion  of  what  had 
been  proved  as  would  violate  section  4334,  and  his  remarks, 
therefore,  could  not  be  such  misconduct  on  his  part  as  to 
compel  him  to  grant  a  mistrial,  even  if  misconduct  on  his 
part  would  authorize  such  a  proceeding.  One  of  the  latest 
authorities**  negatively  upholds  the  synonymous  character 
of  the  terms ;  and  where  a  statute*"  provided  that  no  order 
of  dismissal  on  the  grounds  of  variance  between  the  in- 
formation and  the  proof  should  bar  another  prosecution 
for  the  same  offense,  the  court,  holding  that  proof  and  evi- 
dence were  not  synonymous,  and  that  the  technical  dis- 
tinction had  been  upheld  where  both  words  had  been  used 
in  the  same  statute,  and  citing  the  cases  hereinbefore 
already  noted,  nevertheless  ruled  that  the  word  "proof" 
as  used  in  the  code  signified  "evidence,"  and  that  it  was 
not  intended  that  the  state  must  proceed  until  evidence 
became  proof  before  it  could  declare  a  variance.  With 
these  explanatory  authorities  and  the  necessity  for  accu- 
racy, which  is  increasing  in  proportion  with  the  increase 
of  decided  cases,  no  excuse  can  hereafter  be  framed  for 
any  slipshod  use  of  either  of  the  terms.  The  fact  that 
writers  on  and  off  the  bench  have  carelessly  assumed  the 
habit  of  disregard  for  words  popularly  regarded  as  synony- 
mous may  perhaps  best  be  forgotten  in  a  loyal  attempt  to 

49  state  V.  Poole,  64  Wash.  47,  116         60  Eem.  &  Bal.  Code   §  2316 
Pac.  468.  ' 
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keep  to  the  vernacular  of  accurate  legal  phraseology  for 
the  future.  A  far  stronger  reason  exists  for  the  mathemat- 
ical accuracy  of  legal  expression  than  can  be  urged  to  lay 
euphemists — in  their  case  no  one  is  hurt  either  by  the 
elegance  or  the  awkwardness  of  their  diction,  whereas  in 
the  consideration  of  great  legal  questions  involving  im- 
portant issues  and  the  search  for  an  authorized  expression 
of  opinion,  diligence  is  often  hampered  by  the  adoption  of 
a  dictum  containing  a  faultily  worded  proposition. 

§  4a.  The  term  ' 'testimony. ' ' — ^Although  the  word  ' 'tes- 
timony" is  not  used  as  synonymous  with  either  "proof"  or 
"evidence"  to  anything  like  the  extent  of  that  in  which 
those  two  words  are  unjustifiably  interchanged,  there  are 
many  cases  in  which  they  have  been  confused.  Testimony 
is  neither  proof  nor  evidence;  it  is  rather  a  kind  of  evi- 
dence— that  portion  which  in  a  trial  is  presented  by  wit- 
nesses verbally.  "Evidence"  is  the  generic  term  and 
"testimony"  that  of  the  species.^^  The  dictionary  mean- 
ing of  the  word  is  "a  solemn  declaration  or  affirmation 
made  for  the  purpose  of  establishing  or  proving  some 
fact."^^  "The  statement  made  by  a  witness  under  oath  or 
afiirmation."^*  Testimony  is  a  species  of  evidence  by 
means  of  witnesses.  The  broader  term  "evidence"  in- 
cludes that  which  is  given  by  w;itnesses,  or  offered  by  docu- 
ments." Mr.  Justice  Campbell  (N.  Y.)  says:'^  "It  may  be 
well  to  bear  in  mind  that  there  is  a  marked  difference 
between  testimony  and  evidence.  The  latter  is  much  more 
comprehensive  than  the  former — testimony  being  the  state- 
ments or  the  declarations  of  a  witness,  and  evidence  being 
rather  the  result  or  deduction  from  all  the  facts  estab- 
lished, whether  by  testimony,  by  events  or  by  circumstances, 
by  writings,  records  or  other  memorials.  It  is  called  evi- 
dence, saith  Coke,  because  thereby  the  point  in  issue  in 
a  cause  to  be  tried  is  to  be  made  evident  to  the  jury,  and 

51  Printitig   Co.   v.   Motss,    60   Ind.  B3  Bouvier,  Law.  Diet. 

153;   Columbia  Nat.  Bank  v.  German  54  Carroll  v.  Bancker,  43  La.  Ann. 

Nat.   Bank,   56  Neb.    803,   77   N.  W.  '  1078,  1194,  10  South.  187,  192. 

246.  55  People   t.    Kenyon,   5   Park.    Cr. 

B2  Webster.  (N.  Y.)  254,  288. 
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the  evidence  to  a  jury  containeth.  testimony  of  witnesses 
and  all  other  proofs  to  be  given  and  produced  to  a  jury 
for  the  finding  of  any  issue  joined  between  parties."^  A' 
charge  that  "a  witness  may  be  impeached  by  disproving 
the  testimony  testified  to  by  him"  is  not  erroneous  because 
of  the  use  of  the  words  "testimony  testified  to  by  him" 
instead  of  the  words  "facts  testified  to  by  him."  "Testi- 
mony," in  legal  as  well  as  in  common  usage,  signifies  a 
statement  of  facts  by  witnesses,  and  to  disprove  the  testi- 
mony of  a  witness  is  to  disprove  the  "facts  testified  to 
by  him."®''  Although  the  difference  between  the  two  words 
is  so  well  marked  in  some  cases,  "testimony"  has  been 
beld  to  mean  "evidence";®*  and  a  bill  of  exceptions  which 
purported  to  contain  all  the  "testimony"  has  been  held  in 
Nebraska  and  Oregon  to  be  sufficient.®*  In  Indiana  and 
Utah,  however,  the  courts  have  directly  ruled  to  the  con- 
trary, and  that  the  words  are  not  interchangeable.*"  Not- 
withstanding the  conflict,  the  use  of  the  right  word  in  the 
right  place  is  too  important  a  factor  in  the  creation  of 
legal  documents  to  be  overlooked  by  the  student,  and  with 
the  definitions  and  illustrations  above  given  there  should 
be  little  doubt  in  the  mind  that  the  three  words  stand  in 
their  order  of  importance  as  follows:  1.  Proof — the  result 
of  evidence.  2.  Evidence — the  means  of  proof,  subdivided 
into  several  species  or  kinds,  one  of  which  is  testimonial 
evidence.  3.  Testimony — that  kind  of  evidence  which  con- 
sists of  the  verbal  declarations  of  a  witness. 

§  5  (4).  Demonstrative  and  moral  evidence. — Experi- 
ence has  shown  that  strict  mathematical  accuracy  can  only 
be  obtained  with  regard  to  that  which  can  be  demonstrated 
with  the  same  exactness  and  certainty  as  the  problems  of 

5«  Jacobs'    Law    Diet.,    tit.    "Evi-  Paint  Mfg.  Co.  v.  Norwich  Union  Fire 

<^®'^<=^-"  Ins.  Soo.,  34  Or.  228,  55  Pae.  435. 

57  Clajk  V.  State,  5  Ga.  App.  605,  63  eo  Craggs  v.  Bohart,  4  Ind.  Ter.  443, 
®-  ^-  60'6-  69  S.  W.   931;  Briekley  v.  Wegliorni 

58  State  V.  Winney  (N.D.),  128  N.  71  Ind.  497;  Crooka  v.  Harmon,  29 
W.  680;  Jones  v.  City  of  Seattle,  51  TJtali,  304,  81  Pac.  95;  Carter  v.  Cum- 
Wash.  245,  98  Pac.  743.  mings  Nielsen  Co.,  34  Utah,  315,  &7 
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Euclid,  and  that  any  attempt  to  make  proof  the  I'esult  of 
mathematical  evidence  would  make  the  establishment  of 
claim  or  defense  almost  a  practical  inipossibility.  In 
judicial  procedure  the  issues  are  so  framed  that  it  is  hardly 
possible  to  establish  with  absolute  certainty  the  truth  of 
the  propositions  involved;  hence  in  courts  of  justice  par- 
ties are  compelled  to  rely  on  evidence  which  is  not  demon- 
strative in  the  sense  indicated,  but  which  for  want  of  a 
better  name  is  called  moral  evidence.  Greenleaf,  one  of 
the  greatest  authorities  on  the  law  of  evidence,  says:  "In 
the  ordinary  affairs  of  life  we  do  not  require  demonstrative 
evidence,  because  it  is  not  consistent  with  the  nature  of 
the  subject,  and  to  insist  upon  it  would  be  unreasonable  and 
absurd.  The  most  that  can  be  affirmed  of  such  things  is, 
that  there  is  no  reasonable  doubt  concerning  them.  The 
true  question,  therefore,  in  trials  of  fact,  is  not,  whether 
it  is  possible  the  testimony  may  be  false,  but  whether  there 
is  a  sufficient  probability  of  its  truth;  that  is,  whether  the 
facts  are  shown  by  competent  and  satisfactory  evidence. 
Things  established  by  competent  and  satisfactory  evidence, 
are  said  to  be  proved."®^  Again:  "None  but  mathematical 
truth  is  susceptible  of  that  high  degree  of  evidence,  called 
demonstration,  which  excludes  all  possibility  of  error,  and 
which,  therefore,  may  reasonably  be  required  in  support  of 
every  mathematical  deduction.  Matters  of  fact  are  proved 
by  moral  evidence  alone;  by  which  is  meant,  not  only  that 
kind  of  evidence  which  is  employed  on  subjects  connected 
with  moral  conduct,  but  all  the  evidence  which  is  not 
obtained  from  intuition,  or  from  demonstration."®^  It  is 
elementary  that  in  civil  cases  a  mere  preponderance  of  the 
proof  is  all  that  is  necessary  to  establish  the  point  in  issue, 
or  as  the  same  learned  writer  puts  it :  "In  civil  cases,  where 
the  mischief  of  an  erroneous  conclusion  is  not  deemed  reme- 
diless, it  is  not  necessary  that  the  minds  of  the  jurors  be 
freed  from  all  doubt;  it  is  their  duty  to  decide  in  favor  of 
the  party  on  whose  side  the  weight  of  evidence  prepoii4er- 

61  Greenleaf,    Ev.,    §    1.     See   post,  ti2  la. ;    Hopper  v.   Ashley,   15  Ala. 

§  7  (6).  457,  467. 
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ates,  and  according  to  the  reasonable  probability  of  truth.  "*^ 
In  criminal  actions,  however,  it  is  necessary  to  prove  the 
guilt  of  the  accused  beyond  a  reasonable  doubt.  In  mark- 
ing this  obviously  wide  distinction,  it  must  be  well  borne 
in  mind  that  this  degree  of  proof  not  only  does  not  call 
for  a  mathematical  reduction  in  the  shape  of  a  demon- 
stration of  guilt,  but  is  often  far  removed  from  it.  The 
phrases  "proof  to  a  moral  certainty"  or  "proof  beyond  a 
reasonable  doubt"  by  no  means  import  any  such  result. 
All  that  they  mean  is,  such  proof  as  shall  satisfy  the  judg- 
ment and  consciences  of  the  jury,  as  reasonable  men,  that 
the  crime  charged  has  been  committed  by  the  defendant, 
and  so  satisfies  them  as  to  leave  no  other  reasonable  con- 
clusion possible.*""  A  reasonable  doubt  is  not  to  be  a  mere 
quibble,  an  idle  doubt  created  by  questioning  for  the  sake 
of  a  doubt,  nor  suggested  without  some  foundation  in  the 
evidence.  It,  is  such  a  doubt  only  as  in  a  fair,  reasonable 
effort  to  reach  a  conclusion  upon  the  evidence,  using  the 
mind  in  the  same  manner  as  in  other  matters  of  importance, 
prevents  the  jury  from  coming  to  a  conclusion  in  which 
their  minds  rest  satisfied.®^  Perhaps  the  best  definition  of 
reasonable  doubt  ever  promulgated  was  uttered  by  Shaw, 
C.  J.®'  That  learned  judge  said : ' '  Then,  what  is  reasonable 
doubt?  It  is  a  term  often  used,  probably  pretty  well  un- 
derstood but  not  easily  defined.®^  It  is  not  mere  possible 
doubt;  because  everything  relating  to  human  affairs,  and 
depending  on  moral  evidence,  is  open  to  some  possible  or 
imaginary  doubt.  It  is  that  state  of  the  case,  which,  after 
the  entire  comparison  and  consideration  of  all  the  evidence, 
leaves  the  minds  of  jurors  in  that  condition  that  they  can- 
not say  they  feel  an  abiding  conviction,  to  a  moral  cer- 
es Greenleaf,  Ev.,  §  13   (a).  68  Commonwealth     v.     Webster,     5 

64  Commonwealth     v.    Costley,    118      Gush,    (Mass.)   295,  52  Am.  Dec.  711, 
Mass.   1;    Commonwealth   v.  Webster,      730. 

5  Cush.  (Mass.)  295,  52  Am.  Dec.  711,  6Y  In  Miles  v.  United  States,  infra, 

730;  Commonwealth  V.  Cobb,  14  Gray  Mr.    Justice    Woods    says:  "Attempts 

JjjlaflS*;!;,  57;  Commonwealth  v.  Tuttle,  to  explain  the  term  'reasonable  doubt' 

12    Cush.     (Mass.)     502;     Eegina    v.  do  not  usuaUy  result  in  making  it  any 

White,  4  Fost.  &  F.  383.  clearer  to  the  mind  of  the  jury." 

65  Commonwealth    v.    Costley,    118 
1,  16. 
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tainty,  of  the  truth  of  the  charge.  The  burden  of  proof  is 
upon  the  prosecutor.  All  the  presumptions  of  law,  inde- 
pendent of  evidence,  are  in  favor  of  innocence;  and  every 
person  is  presumed  to  be  innocent  until  he  is  proved  guilty. 
If  upon  such  proof  there  is  reasonable  doubt  remaining, 
the  accused  is  entitled  to  the  benefit  of  it  by  an  acquittal. 
For  it  is  not  sufficient  to  establish  a  probability,  though  a 
strong  one  arising  from  the  doctrine  of  chances,  that  the 
fact  charged  is  more  likely  to  be  true  than  the  contrary; 
but  the  evidence  must  establish  the  truth  of  the  fact  to  a 
reasonable  and  moral  certainty;  a  certainty  that  convinces 
and  directs  the  understanding,  and  satisfies  the  reason  and 
judgment,  of  those  who  are  bound  to  act  conscientiously 
upon  it.  This  we  take  to  be  proof  beyond  reasonable 
doubt;  because  if  the  law,  which  mostly  depends  upon  con- 
siderations of  a  moral  nature,  should  go  further  than  this, 
and  require  absolute  certainty,  it  would  exclude  circum- 
stantial evidence  altogether.""®  This  definition  is  so  satis- 
fying and  authoritative  that  later  decisions  dealing  with 
the  phrase  are  of  secondary  interest.  It  is  interesting  to 
note,  however,  the  greater  facility  in  defining  and  the 
mobility  in  explaining  what  reasonable  doubt  is  not.  It  is 
no't  a  vague,  fanciful,  or  merely  possible  doubt,  but  such 
a  substantial  doubt  as  intelligent,  reasonable,  and  impartial 
jurors  may  honestly  and  justly  entertain  after  a  careful 
examination  and  conscientioas  consideration  of  all  the  evi- 
dence.*^ The  law  does  not  mean  by  reasonable  doubt  a 
vague,  speculative,  or  mere  possible  doubt,  but  a  reasonable, 
substantial  doubt  remaining  in  the  minds  of  the  jury  after 
a  careful  consideration  of  all  the  evidence,  and  such  a 
doubt  as  reasonable,  fair-minded  and  conscientious  men 
would  entertain  under  all  the  facts  and  circumstances  of 

88  In  the  late  A.  C.  Freeman's  note  Ashe,    44    Cal.    290.     In    People    v. 

to  this  case  he  says  (52  Am.  Dec.  738)  Strong,  supra,  Currey,  C.  J.,  says  that 

that     the     definition     of     "reasonable  it  is  "probably  the  most  sa,tisfaetory 

doubt"    given    in    Commonwealth    v.  definition  ever  given  to  the  words  'rea- 

Webster,  supra,  is  approved  in  Miles  sonable  doubt'  in  any  case  known  to 

V.  United  States,  103  U.  S.  312,  26  L.  criminal  jurisprudence." 
Ed.   481;    Schmidt  v.   New  York  etc.  «9  State  v.  Mills,   6   Penne.    (Del.) 

Ins.  Co.,  1  Gray  (Mass.),  534;  People  497,  69  Atl.  841. 
T.  Strong,  30  Cal.  151,  155;  People  v. 
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the  case.™  An  instruction  is  not  erroneous  whicli  defines 
a  reasonable  doubt  as  one  arising  out  of  the  case,  either 
from  the  want,  weakness,  insufficiency,  or  conflict  in  testi- 
mony, and  which  leaves  the  mind  of  an  honest  juror  waver- 
ing and  in  doubt  as  to  the  guilt  of  the  accused,  a  doubt 
which  is  not  a  mere  conjecture,  but  one  for  which  the  jury 
can  assign  a  reason  from  having  heard  the  whole  case.''^  A 
reasonable  doubt  is  not  every  doubt  that  may  flit  through 
the  minds  of  the  jury  in  considering  a  case,  but  is  a  doubt 
for  which  the  jurors  can  give  a  reason  if  called  on  to  do  so. 
A  doubt  by  any  consideration  outside  the  evidence,  or  doubt 
bom  of  merciful  inclinations,  or  one  prompted  by  sympathy 
for  the  accused  is  not  what  is  meant  by  a  reasonable  doubt.'^^ 
A  reasonable  doubt  must  not  be  a  vague,  fanciful  or  whim- 
sical or  even  possible  doubt.'^  A  vast  number  of  oases  have 
been  decided  upon  the  interpretation  of  reasonable  doubt, 
but  none  carry  the  definition  any  further  than  that  of  Shaw, 
C.  J.,  above  referred  to.  The  variation  of  definition  in 
those  noted  hereunder,  however,  renders  them  worthy  of 
perusal.'^*  Courts  have  many  times  used  the  words  "rea- 
sonable doubt"  and  "morally  certain"  interchangeably. 
The  writers  of  legal  dictionaries  define  "moral  certainty" 
to  mean  that  degree  of  certainty  which  will  justify  a  jury 
in  grounding  on  it  their  verdict.''''  "Moral  certainty"  is  a 
certainty  that  convinces  and  directs  the  understanding  and 
satisfies  the  reason  and  judgment  of  those  who  are  bound 
to  act  conscientiously  upon  it,  a  certainty  beyond  a  reason- 

TO  state    V.     Underbill,     6    Penne.  9  Gal.  App.  764,  100  Pac.  887;  Arnold 

(Del.)  491,  69  Atl.  880.  v.  State,  131  Ga.  494,  62  S.  E.  806; 

71  Jordan  v.  State,  130  Ga.  406,  60  Governor  v.  State,  5  Ga.  357,  63  S.  e'. 
S.  E.  1063;  State  v.  Abbott,  64  W.  Va.  241;  Brantley  v.  State,  133  Ga.  264, 
411,  62  S.  E.  693.  65  S.  E.  426;   People  v.   Probst,  237 

72  United  States  v.  Wilson,  176  Ped.  Ul.  390,  86  N.  E.  588;  State  v.  An- 
806;  State  v.  Trapp,  56  Or.  588,  109  drews,  77  N.  J.  L.  108,  71  Atl.  109'; 
^^'>-  ^^^^-  Price  V.  State,  1  Okl.  Cr.  App.  358,  98 

ra  state  V.  Cole   (Del.  Gen.  Sess.),  Pac.  447;  Beeves  v.  Territory,  2  Okl. 

78   Atl.   1025;   State   v.    Brown    (Del.  Cr.  App.  82,  99  Pac.  1021;  Miller  v. 

Sup.),   80  Atl.   146;    State  v.   Honey  State,  139  Wis.   57,  119  N.  W.   850; 

(Del.  Gen.  Sess.),  80  Atl.  240.  United  States  v.  Guthrie,  171  Fed.  528 

M  Simmons  v.  State,  158  Ala.  8,  48  75  Austin  v.  State,  6  Ga.  App.  211 

South.  606 ;  Monteith  v.  State,  161  Ala.  64  8.  E.  670;  Hendrix  v.  United  States' 

18,  49  South.  777;  People  v.  Del  Cerro,  2  Okl.  Cr.  App.  240,  101  Pac.  125.     ' 
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able  doubt  J*  "Moral  certainty"  is,  in  the  law  of  criminal 
evidence,  ....  that  degree  of  assurance  wMch  induces  a 
man  of  sound  mind  to  act  without  doubt  upon  the  conclu- 
sion to  which  it  leads."  It  is  also  defined  as  a  high  degree 
of  impression  of  the  truth  and  fact  falling  short  of  an  abso- 
lute certainty,  but  sufficient  to  justify  a  verdict  of  guilty, 
even  in  a  capital  case.''* 

§  6  (5).  Direct  and  circumstantial  evidence. — In  the 
consideration  of  so  wide  a  subject  as  the  law  of  evidence, 
expedience  has  demanded  a  severe  classification  of  the 
various  species  as  they  are  known  by  their  technical  names 
to  lawyers.  There  are  nevertheless  more  familiar  terms 
by  which  some  of  the  species  are  known.  Two  of  the  most 
important  divisions  are  direct  evidence  and  circumstantial 
evidence,  and  the  latter  is  also  styled  indirect  evidence  in 
some  of  the  statutes  hereinafter  referred  to,  while  the 
former  is  called  as  frequently  positive  evidence  as  direct 
evidence.  In  defining  them,  it  will  be  found  that  most  of 
the  writers  define  the  one  by  comparison  and  contrast  with 
the  other,  and  that  form  will  be  adopted  here,  as  the  dis- 
tinction can  be  better  observed  by  bringing  them  into 
juxtaposition.  Direct  or  positive  evidence  is  evidence  to 
the  precise  point  in  issue ;  as,  in  case  of  homicide,  that  the 
witness  saw  the  accused  inflict  the  blow  which  caused  the 
death,  or,  in  a  prosecution  for  arson,  that  the  witness  saw 
the  defendant  apply  the  torch  which  lighted  the  fire,  or,  in 
the  case  of  an  agreement,  that  the  witness  was  present  and 
witnessed  it.  Circumstantial  evidence  is  that  which  relates 
to  a  series  of  other  facts  than  the  fact  in  issue,  which  by 
experience  have  been  found  so  associated  with  that  fact 
that  in  the  relation  of  cause  and  efi'ect  they  lead  to  a  satis- 
factory conclusion;  for  example,  when  footprints  are  dis- 
covered after  a  recent  snow,  it  is  proper  to  infer  that  some 
animated  being  passed  over  the  snow  since  it  fell;  and  from 
the  form  and  number  of  the  footprints  it  can  be  determined 
whether  they  are  those  of  a  man,  a  bird  or  a  quadruped. 

TS  Bouvier.  W  Burrill,  Cire.  Ev.,  §  189. 

77  Black's  Xiaw  IHA, 
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Such  evidence,  therefore,  is  founded  on  experience  and  ob- 
served facts  and  coincidences  establishing  a  connection 
between  the  known  and  proven  facts  and  the  facts  sought 
to  be  proved/^  These  two  kinds  of  evidence  are  thus  de- 
fined by  the  codes  in  several  states:  "Direct  evidence  is  that 
which  proves  the  fact  in  dispute  directly  without  any  in- 
ference or  presumption,  and  which,  if  itself  true,  conclu^ 

sively  establishes  the  fact Indirect  evidence  is  that 

which  tends  to  establish  the  fact  in  dispute  by  proving 
another,  and  which,  though  true,  does  not  of  itself  conclu- 
sively establish  that  fact,  but  which  affords  an  inference 
or  presumption  of  its  existence.  Direct  evidence  is  that 
which  immediately  points  to  the  question  at  issue.  In- 
direct, or  circumstantial,  evidence  is  that  which  only  tends 
to  establish  the  issue  in  proof  of  various  facts,  sustaining, 
by  their  consistency,  the  hypothesis  claimed."^" 

§  6a  (5).  Direct  and  circumstantial  evidence — Distinc- 
tion—  Advantages  and  disadvantages. — The  distinction, 
then,  between  direct  and  circumstantial  evidence  is  this: 
Direct  or  positive  evidence  is  when  a  witness  can  be  called 
to  testify  to  the  precise  fact  which  is  the  subject  of  the 
issue  on  trial ;  that  is,  in  a  case  of  homicide,  that  the  paVty 
accused  did  cause  the  death  of  the  deceased.  That  is  the 
fact  to  be  proved ;  and  if  any  person  saw  the  accused  kill 
the  deceasied,  his  testimony  becomes  direct  or  positive  evi- 
dence. But  it  was  early  seen  that  the  mere  fact  that  the 
killing  was  done  in  secret  was  not  sufficient  to  render  the 
crime  wholly  unsusceptible  of  proof.  In  such  case  it  is 
that  circumstantial  evidence  may  be  offered;  that  is,  "a 
body  of  facts  may  be  proved  of  so  conclusive  a  character 
as  to  warrant  a  firm  belief  of  the  fact,  quite  as  strong  and 
certain  as  that  on  which  discreet  men  are  accustomed  to  act,, 

79  Commonwealth     v.     Webster,     5  A.  193-217,  and  notes  to  62  Am.  Dee. 

Cusb.   (Mass.)  295,  52  Am.  Dee.  711,  179,  and  97  Am.  St.  Bep.  771. 

723.     See  note  to  State  v.  Hudson,  66  SO  Cal.    Code    Civ.    Proc.,    §§  1831, 

S.  C.  394,  97  Am.  St.  Rep.  711-802,  1832;  Hill's  Ann.  Laws  (Or.),  §§  672, 

44  8.  E.  968.     As  to  necessity  of  in-  673;  Mont.  Ann.  Code,  §§3108,  3109; 

struction  as  to  law  on  eirciimstaii  tial  Ga.  Code,  §  1009. 
evidenoe,  see  extended  note  to  69  L.  K. 
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in  relation  to  their  most  important  concerns.  It  would  be 
injurious  to  the  best  interests  of  society  if  such  proof  could 
not  avail  in  judicial  proceedings.  If  it  was  necessary 
always  to  have  positive  evidence,  how  many  criminal  acts 
committed  in  the  community  destructive  of  its  peace  and 
subversive  of  its  order  and  security  would  go  wholly  un- 
detected and  unpunished?"*^  Indeed,  it  has  been  many 
times  well  put,  that  strong  circumstantial  evidence  of 
crimes  committed  in  secret,  as  happens  in  the  majority  of 
offenses,  is  the  most  satisfactory  of  any  to  point  to  the  guilt 
of  the  accused;  "for  men  may  be  seduced  to  perjury  by 
many  base  motives,  to  which  the  secret  nature  of  the  offense 
may  sometimes  afford  a  temptation;  but  it  can  scarcely 
happen  that  many  circumstances,  especially  if  they  be  such 
over  which  the  accuser  could  have  no  control,  forming  to- 
gether the  links  of  a  transaction,  should  all  unfortunately 
concur  to  fix  the  presumption  of  guilt  on  an  individual,  and 
yet  such  a  conclusion  be  erroneous."*^  The  learned  Chief 
Justice  Shaw,  -already  referred  to,  ably  summarizes  the 
advantages  and  disadvantages  of  each  of  these  modes  of 
proof.  With  regard  to  positive  evidence,  that  it  is  the 
direct  testimony  of  a  witness  to  the  fact  to  be  proved,  who, 
if  he  speaks  the  truth,  saw  it  done;  and  the  only  question 
is,  whether  he  is  entitled  to  belief.  The  disadvantage  is, 
that  the  witness  may  be  false  and  corrupt,  and  that  the  case 
may  not  afford  the  means  of  detecting  this  falsehood.  With 
regard  to  circumstantial  evidence,  where  no  witness  can 
testify  directly  to  the  fact  to  be  proved,  it  is  arrived  at  by 
a  series  of  other  facts  which  are  so  associated  with  the  fact 
in  question,  that  in  the  relation  of  cause  and  effect  they  lead 
to  a  satisfactory  and  certain  conclusion.  Circumstantial 
evidence,  therefore,  is  founded  on  experience  and  observed 
facts  and  coincidences,  establishing  a  connection  between 
the  known  and  proved  facts  and  the  fact  sought  to  be 
proved.  "The  advantages  are,  that,  as  the  evidence  comes 
from  several  witnesses  and  different  sources,  a  chain  of  oir-- 

81  Commonwealth     v.     Webster,     5  82  East's  Pleas    of  the  Crown,  e.  S, 

Gush.   (Mass.)   296,  52  Am.  Dee.  711,      §  11, 
723   et  seq. 
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cumstances  is  less  likely  to  be  falsely  prepared  and  ar- 
ranged, and  falsehood  and  perjury  are  more  likely  to  be 
detected  and  fail  of  their  purpose.  The  disadvantages  are, 
that  a  jury  has  not  only  to  weigh  the  evidence  of  facts,  but 
to  draw  just  conclusions  from  them;  in  doing  which  they 
may  be  led  by  prejudice  or  partiality,  or  by  want  of  due 
deliberation  and  sobriety  of  judgment,  to  make  hasty  and 
false  deductions;  a  source  of  error  not  existing  in  the  con- 
sideration of  positive  evidence."*^  Another  mode  of  ex- 
pressing the  distinction  between  circumstantial  and  direct 
evidence  is,**  that  in  the  first  instance  the  facts  apply 
directly  to  the  factum  probandum,  while  circumstantial 
evidence  is  proof  of  a  minor  fact,  which,  by  indirection, 
logically  and  rationally  demonstrates  the  factum  proban- 
dum. This  is  illustrated  by  proof  of  recent  possession  of 
stolen  property.  In  such  a  case,  resting  alone  upon  such 
inculpatory  evidence,  the  eye  of  no  witness  saw  the  thief 
in  the  act  of  taking  the  property  stolen.  But  the  witness 
may  testify  directly  to  the  fact  of  seeing  the  thief,  recently 
after  the  crime,  in  possession  of  the  stolen  property,  and 
when  his  possession  was  challenged,  either  declined  to  ex- 
plain or  gave  an  explanation  which  was  false,  from  which 
circumstances  of  the  possession,  directly  sworn  to,  and  cir- 
cumstances of  a  failure  to  explain  or  a  false  explanation, 
the  fact  dm  of  the  taking  is  inferred  or  deduced  by  the 
process  of  reasoning. 

§  6b  (5).  Direct  and  circumstantial  evidence — Further 
distinctions — ^Advantages  and  disadvantages, — Evidence  is 
of  two  kinds:  that  which,  if  true,  directly  proves  the  fact 
in  issue,  and  that  which  proves  another  fact  from  which 
the  fact  in  issue  may  be  inferred.^^ 

All  judicial  evidence  is  either  direct  or  indirect.  Direct 
evidence  is  that  which  is  applied  to  the  fact  to  be  proved 
directly,  and  without  the  aid  of  any  intervening  fact  or 
process.    Indirect  evidence,  or,  as  it  is  more  commonly 

83  CommoiOTealth  v.  Webster,  supra.  85  Hart  v.  Newland  10  N.  C.  122. 

84  Season  v.  State,  43  Tex.  Or.  442, 
67  S.  W.  96,  98,  69  L.  B.  A.  193. 
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called,  circumstantial  evidence,  is  that  wMch  is  applied  to 
the  principal  fact  indirectly,  or  through  the  medium  of  other 
facts,  by  establishing  certain  circumstances  frbm  which  the 
principal  fact  is  deduced  by  a  process  of  special  inference.^" 
"When  the  existence  of  any  fact  is  attested  by  witnesses  as 
having  come  under  the  cognizance  of  their  senses,  or  is 
stated  in  documents,  the  genuineness  and  veracity  of  which 
there  seems  no  reason  to  question,  the  evidence  of  the  fact 
is  said  to  be  direct  or  positive.  By  circumstantial  evi- 
dence, on  the  contrary,  is  meant  that  the  existence  of  the 
principal  fact  is  only  inferred  from  one  or  more  circum- 
stances, which  have  been  established  directly."^''  Gilpin, 
C.  J.,  in  charging  a  jury,^^  thus  defines  circumstantial  evi- 
dence: "Circumstantial  or  presumptive  evidence  is,  where 
some  facts  being  proved,  another  fact  follows  as  a  natural 
or  very  probable  conclusion  from  the  facts  actually  proved, 
so  as  readily  to  gain  the  assent  of  the  mind; from  the  mere 
probability  of  its  having  actually  occurred.  It  is  the  in- 
ference of  a  fact  from  other  facts  proved,  and  the  fact  thus 
inferred  and  assented  to  by  the  mind  is  said  to  be  pre- 
sumed, that  is  to  say,  it  is  taken  for  granted  until  the  con- 
trary be  proved.  And  this  is  what  is  called  circumstantial 
or  presumptive  evidence."^®  Circumstantial  evidence  is  so 
called  because  it  is  composed  of  circumstances  or  relative 
facts,  bearing  indirectly  upon  the  fact  sought  to  be  proved. 
The  proba,tive  force  of  a  .body  of  such  evidence  depends 
upon  considerations  of  the  number,  the  independence,  the 
weight,  and  the  consistency  of  these  component  circum- 
stances. Circumstantial  evidence  is  of  two  kinds, — certain 
and  uncertain.  It  is  certain  when  the  existence  of  the  fact 
in  dispute  is  a  necessary  condition  for  the  existence  of  the 
fact  attested.  It  is  uncertain  when  the  fact  in  dispute  is 
a  natural  effect  of  the  fact  attested,  but  may  likewise  have 
been  caused  by  other  things.^"    Direct  and  circumstantial 

86  Burrill    on    Circumstantial    Bvi-  88  State  v.  Goldsborough,   1  Houst. 
denee,  4;   Best  on  Presumptions,  12;       C.  C.  (Del.)  302. 

Wills  on  Circumstantial  Evidence,  16.  89  See  1  Crim.  Law  Mag.  10. 

87  Best  on  Presumptions,  246.  ''  ^    ^'^^^-    Ev.,§13a;    6    Lond. 
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evidence  are  not  different  in  their  nature.  For,  as  "Wharton 
says:  "All  evidence  consists  of  reason  and  fact  co-operating 
as  co-ordinate  factors."^'  Circumstantial  evidence  is 
merely  direct  evidence  indirectly  applied.  And  direqt  evi- 
dence, when  closely  analyzed,  is  found  to  possess  the  infer- 
ential quality.®^  Direct  and  circumstantial  evidence  are 
not,  therefore,  in  any  sense,  opposed  to  each  other.  In  fact, 
they  are,  in  practice,  found  in  the  most  intimate  connection 
with  each  other.  And  the  very  strongest  evidence  is  that 
in  which  a  body  of  direct  evidence  is  sustained  throughout 
by  numerous  according  circumstances.®*  Direct  evidence 
is  very  generally  admitted  to  be  superior  to  indirect  evi- 
dence as  a  means  of  judicial  proof.  And  where  direct 
evidence  of  a  fact  is  obtainable,  indirect  evidence  is  re- 
garded as  secondary.  The  superiority  of  direct  over  cir- 
cumstantial evidence  arises  from  the-fact  that  the  former 
always  proceeds  to  the  point  aimed  at  by  the  most  direct 
route,  and  reaches  it  by  steps  involving  the  least  possible 
mental  action,  while  the  latter  proceeds  circuitously  by  a 
succession  of  steps,  each  depending  on  direct  proof,  and  all 
requiring  to  be  strictly  linked  together."*  It  must  be  ad- 
mitted that  there  exists  in  the  minds  of  many  persons  a 
strong  prejudice  against  circumstantial  evidence.  Fre- 
quently persons  examined  as  to  their  qualifications  to  serve 
as  jurors,  particularly  in  capital  cases,  say  that  they  could 
not  conscientiously  find  an  accused  party  guilty  on  evi- 
dence that  is  wholly  circumstantial.  The  existence  of  this 
feeling  is  no  doubt  due  to  a  large  extent  to  the  strenuous 
exertions  made  by  counsel  for  the  accused,  in  almost  every 
case  where  the  proof  of  guilt  depends  upon  circumstantial 
evidence,  to  throw  discredit  upon  this  species  of  evidence. 
But  there  is  no  doubt  another  reason,  which  is  thus  stated 
by  a  writer  on  the  subject :^^  "The  chief  error  with  regard 

91  1  Grim.  Law  Mag.  10;   Wills  on  94  Burrill    on    CSrcumstantial    Evi- 
Girculnstantial  Evidence,  16.  dence,    224;    Wills    on    Cireumstantial 

92  Burrill    on    Circumstantial    Evi-  Evidence,  32;   3  Bentliam  on  Judicial 
denee,  231.  Evidence,  249. 

93  Wills  on  Circumstantial  Evidence,  «5  Lend.  Law  Mag.,   vol.  6  p.  368. 
32;    Burrill    on    Circumstantial    Evi- 
dence,   229, 
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to  the  delusiveness  of  circumstantial  evidence  lies  in  con- 
sidering it  as  a  mode  of  reasoning,  or  proving  doubtful 
points  peculiar  to  a  court  of  justice ;  whereas  it  is  nothing 
else  than  the  common  course  of  settling  all  questions  which 
can  be  settled  by  argument,  employed,  whether  knowingly 
or  unknowingly,  by  all  mankind.  Objections  to  proof  by 
circumstantial  evidence  must  equally  apply  to  all  reasoning 
whatever.  If  a  fact  cannot  be  proved  directly,  that  is,  by 
the  evidence  of  one  who  had  cognizance  of  it  through  his 
senses,  it  must  be  established  by  way  of  inference  or  rea- 
soning; in  other  words,  by  circumstantial  evidence."  If 
men  would  stop  to  consider  the  fact  that  in  the  ordinary 
affairs  of  every-day  life  they  are  continually  forming  judg- 
ments on  circumstantial  evidence  alone,  and  acting  upon 
these  judgments  in  matters  of  the  utmost  concern  to  them, 
they  would  be  less  likely  to  decry  this  kind  of  evidence 
when  acted  upon  in  the  administration  of  justice.  The 
courts  have,  however,  very  rarely  shared  in  or  encouraged 
this  popular  prejudice  against  circumstantial  evidence. 
In  a  legal  sense,  presumptive  evidence  is  not  regarded  as 
inferior  to  direct  evidence.®®  The  two  are  parts  of  one 
system  of  means,  intended  to  aid,  and  not  to  thwart,  each 
other.®''  Circumstantial  evidence  is  often  used  as  an  aid  to, 
and  frequently  as  a  test  of,  direct  evidence.''^  It  is  admis- 
sible in  both  civil  and  criminal  cases  in  the  absence  of 
direct  evidence,  and  is  often  the  only  means  by  which  a 
fact  can  be  proved.  This  is  particularly  the  case  in  crim- 
inal trials  where  the  act  to  be  proved  has  been  done  in 
secrecy.  If  circumstantial  evidence  were  to  be  excluded 
in  cases  of  a  criminal  nature,  the  great  majority  of  crim- 
inals would  go  unwhipped  of  justice.'"*  ' '  Circumstantial  or 
presumptive  evidence  is  receivable  in  both  civil  and  crim- 
inal cases.  The  affairs  and  business  of  the  world  could  not 
well  be  carried  on  without  recognizing  the  admissibility  of 

98  Best  on  Presumptions,  35.  Aid.  95,  106  Eng.  Keprint,  873;' Com- 

97  Burrill    on    drcumstantial    Evi-  monwealth  v.  Webster,  5  Gush.  (Mass.) 
dence,  224.  295,    52    Am.    Dec.    711;    People    v. 

98  Id.  226.  Videto,  1  Park.  Cr.  (N.  Y.)  603;  State 

99  Burrill    on    Circumstantial    Evi-  v.  Goldsborough,  1  Houst.  C.  C.  (Del.) 
denee,  117;  Eex  v.  Burdett,  4  Barn.  &  314. 
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this  description  of  evidence.  In  criminal  matters  the  neces- 
sity of  admitting  it  is  indeed  much  more  manifest  than  in 
civil  matters.  Crime  usually  seeks  secrecy;  and  the  possi- 
bility of  proving  the  offense  charged  by  direct  or  positive 
evidence  is  much  more  rare  and  difficult  in  criminal  cases 
than  in  civil  cases."  Circumstantial  evidence  may  be,  and 
often  is,  as  strong,  and  as  conclusive  as  direct  and  positive 
evidence.^""  And  it  is  not  error  to  charge  a  jury  that  there 
is  nothing  in  the  nature  of  circumstantial  evidence  that 
renders  it  less  reliable  than  other  classes  of  evidence,  where 
this  statement  is  accompanied  by  proper  explanations,  and 
the  jury  is  at  the  same  time  charged  that  they  must  from, 
the  evidence  be  convinced  to  a  moral  certainty,  and  beyond 
a,  reasonable  doubt,  that  the  defendant  committed  the  act 
charged  against  him.*  But  while  some  have  erred  in  too 
much  distrusting  circumstantial  evidence,  it  is  equally 
true  that  others  have  erred  in  overestimating  the  conclu- 
siveness and  reliability  of  that  species  of  evidence.  The 
error  on  this  side  of  the  question  has  found  expression  ir< 
the  statement  that  circumstances  cannot  lie.  In  one  sense 
this  is  true.  But  we  must  bear  in  mind  that  while  circum- 
stances in  themselves  cannot  lie,  those  who  recount  them 
can  and  often  do  lie;  and  frequently  facts  themselves  may 
be  made  to  lie,  that  is,  to  present  a  false  appearance,  and 
therefore  lead  to  a  false  conclusion.^ 

§  6c  (5).  Direct  and  circumstantial  evidence — Further 
distinctions — Advantages  and  disadvantages. — It  is  appar- 
ent from  what  has  been  already  said  that  both  direct  and 
indirect  evidence  have  their  advantages  and  drawbacks. 
Chief  Justice  Shaw,  as  we  have  shown,  sets  forth  very 
clearly  the  advantages  and  disadvantages  of  each  species 
of  evidence.^  Some  of  the  advantages  of  circumstantial 
evidence  are  also,  thus  forcibly  set  forth  by  Walworth,  J., 
in  delivering  a  charge  to  a  jury:*  "In  most  cases  of  con- 
viction upon  presumptive  proof  or  circumstantial  evidence, 

100  Law  V.  State,  33  Tex.  37.  3  Commonwealtli      v.      Webster,      5 

1  People  V.  Morrow,  60  Cal.  142.  Cosh.  (Mass.)  295,  52  Am.  Dec.  724. 

2  Best  on  Presumptions,  253;   Bur-  *  People  v.  Videto,  1  Park.  Cr.  (N. 
rill  on  Circumstantial  Evidence,  234.  Y.)   603,  605. 
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there  are  many  different  witnesses  swearing  to  several  dis- 
tinct circumstances,  all  ;tending  to  the  same  result,  each 
of  which  circumstances  is  a  necessary  link  in  the  chain  of 
evidence  required  to  produce  a  conviction  of  the  accused; 
and  there  is  therefore  the  less  danger  of  perjury  in  such 
cases  in  consequence  of  the  number  of  perjured  witnesses 
which  it  would  be  necessary  for  the  prosecution  to  produce 
to  effect  an  unjust  conviction.  For  if  one  perjured  witness 
should  swear  to  a  fact  forming  only  one  link  in  a  chain  of 
circumstances,  the  rest  of  the  witnesses  being  honest,  he 
will  be  in  danger  of  detection  from  the  discrepancy  between 
his  testimony  and  theirs;  when  he  might  have  sworn  posi- 
tively, but  falsely,  to  the  commission  of  the  crime  by  the 
accused,  without  the  possibility  of  being  contradicted.  For 
this  reason,  although  from  the  imperfection  and  uncertainty 
which  must  ever  exist  in  all  human  tribunals,  I  have  no 
doubt  that  there  have  been  cases  in  which  innocent  persons 
have  been  convicted  on  presumptive  proofs,  yet  froni  my 
knowledge  of  criminal  jurisprudence,  both  from  reading 
and  observation,  I  have  no  hesitation  in  expressing  the 
opinion  that  where  there  has  been  one  unjust  conviction 
upon  circumstantial  evidence  alone,  there  have  been  three 
innocent  persons  condemned  upon  the  positive  testimony 
of  perjured  witnesses."^  But  while  circumstantial  evi- 
dence is  admissible  in  civil  cases,  it  is  in  the  character  of 
a  means  of  detecting  and  punishing  crime  that  it  assumes 
its  greatest  importance.®  Indeed,  it  often  happens  that  in 
prosecutions  for  the  worst  species  of  crimes  this  evidence 
is  the  most  satisfactory  and  convincing  that  can  be  pro- 
duced.^ The  fact,  already  adverted  to,  that  crime  is  gen- 
erally committed  in  secret,  where  there  is  no  witness  pres- 
ent who  can  testify  directly  to  its  commission,  renders  it 
absolutely  necessary  to  resort  to  circumstantial  evidence 
for  the  purpose  of  proving  the  guilt  of  the  accused.    To  ex- 

5  See,  also,  Best  on  Presumptions,  T  People  v.  Videto,  1  Park.  Cr.  (N. 
254;  Burrill  on  Circumstantial  Evi-  Y.)  603;  The  Robert  Edwards,  6 
dence,  227;  1  Stark.  Ev.  527;  3  Ben-  Wheat.  (U.  S.)  187,  5  L.  Ed.  238; 
tham  on  Judicial  Evidence,  251.  Best  on  Presumptions,  245. 

6  Burrill     on     Circumstantial     Evi- 
dence, 116. 


§  6d  (5)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


38 


dude  sucli  evidence  would  be  to  allow  a  large  part  of  the 
crimes  committed  to  remain  unpunislied.® 

§  6d  (5).  Direct  and  circumstantial  evidence— Further 
distinctions  —  Advantages  and  disadvantages. — ^From  the 
illustrations  given,  there  is  little  room  for  doubt  or  eon- 
fusion  either  as  to  the  meaning  of  the  terms  or  such  advan- 
tages as  may  flow  from  the  adoption,  of  either  form  of  evi- 
dence. We  cannot,  however,  leave  the  contrast,  well 
marked  as  it  is  by  authority,  without  referring  to  a  famous 
opinion  of  Gibson,  C.  J.,  of  Pennsylvania,  dealing  with  the 
suggestion  that  as  the  evidence  against  a  prisoner  was  only 
circumstantial,  it  was  consequently  entitled  to  a  very  in- 
ferior degree  of  credit,  if  to  any  credit  at  all.  The  learned 
judge  said:  "Circumstantial  evidence  is,  in  the  abstract, 
nearly,  though  perhaps  not  altogether,  as  strong  as  positive 
evidence;  in  the  concrete,  it  may  be  infinitely  stronger.  A 
fact  positively  sworn  to  by  a  single  eye-witness  of  blem- 
ished character  is  not  so  satisfactorily  proved  as  is  a  fact 
which  is  the  necessary  consequence  of  a  chain  of  other 
facts  sworn  to  by  many  witnesses  of  undoubted  credibility. 
....  The  only  difference  between  positive  and  circum- 
stantial evidence  is,  that  the  former  is  more  immediate,  and 
has  fewer  links  in  the  chain  of  connection  between  the 
premises  and  conclusion;  but  there  may  be  perjury  in  both. 
A  man  may  as  well  swear  falsely  to  an  absolute  knowledge 
of  a  fact,  as  to  a  number  of  facts  from  which,  if  true,  the 
fact  on  which  the  question  of  innocence  or  guilt  depends 
must  inevitably  follow.  No  human  testimony  is  superior 
to  doubt.  The  machinery  of  criminal  justice,  like  every 
other  production  of  man,  is  necessarily  imperfect,  but  you 
are  not  therefore,  to  stop  its  wheels.  Because  men  have 
been  scalded  to  death  or  torn  to  pieces  by  the  bursting  of 
boilers,  or  mangled  by  wheels  on  a  railroad,  you  are  not 
to  lay  aside  the  steam  engine.    Innocent  men  have  doubt- 

8  From  one  of  the  late  A.  C.  Free-  McCann   v.    State,    13    Smedes    &   M. 

man's  excellent  monographic  notes  ap-  (Miss.)  471;  State  v.  Avery,  113  Mo. 

pended  to, the  case  of  Ripley  v.  Miller,  475,  21  S.  W.  193;  Pease  v.  Smith,  61 

IJones  (N.  C.),479,  6i:  Am.  Dec.  177.  N.    Y.    477;    Lancaster   v.    State,    91 

See,  also,  West  v.  State,   76  Ala.  98;  Tenu.  267,  18  S.  W.  777.  , 
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less  been  convicted  and  executed  on  circumstantial  evi- 
dence; but  innocent  men  have  sometimes  been  convicted 
and  executed  on  what  is  called  positive  proof.  What  then? 
Such  convictions  are  accidents  which  must  be  encountered ; 
and  the  innocent  victims  of  them  have  perished  for  the 
coflimon  good,  as  much  as  soldiers  who  have  perished  in 
battle.  All  evidence  is  more  or  less  circumstantial,  the 
difference  being  only  in  the  degree;  and  it  is  sufficient  for 
the  purpose  when  it  excludes  disbelief;  that  is,  actual,  and 
not  technical,  disbelief,  for  he  who  is  to  pass  on  the  ques- 
tion is  not  at  liberty  to  disbelieve  as  a  juror  while  he  be- 
lieves as  a  man.  It  is  enough  that  his  conscience  is  clear. 
Certain  cases  of  circumstantial  proofs  to  be  found  in  the 
books,  in  which  innocent  persons  were  convicted,  have  been 
pressed  on  your  attention.  These,  however,  are  few  in 
number,  and  they  occurred  in  a  period  of  some  hundreds 
of  years,  in  a  country  whose  criminal  code  made  a  great 
variety  of  offenses  capital.  The  wonder  is,  that  there  have 
not  been  more.  They  are  constantly  resorted  to  in  capital 
trials  to  frighten  juries  into  a  belief  that  there  should  be 
no  conviction  on  merely  circumstantial  evidence.  But;  the 
law  exacts  a  conviction  wherever  there  is  legal  evidence 
to  show  the  prisoner's  guilt  beyond  a  reasonable  doubt; 
and  circumstantial  evidence  is  legal  evidence."^ 

§  6e  (5).  Circumstantial  evidence  —  Relation  to  testi- 
monial evidence. — The  proposition  that  one  inference  can- 
not be  founded  on  or  drawn  from  another  inference  rests 
on  ample  authority.^"  It  must  be  received,  however,  with 
certain  qualifications.  One  eminent  legal  author  in  calling 
it  a  fallacy  says"  that  it  had  been  once  suggested  that  a 
fact  desired  to  be  used  circumstantially  must  itself  be 
established  by  testimonial  evidence.  "There  is  no  such 
rule;  nor  can  be.     If  there  were,  hardly  a  single  trial  could 

9  Commonwealth  v.  Harman,  i  Pa.      563;    Binna    v.    State,    66    Ind.    428; 
269,  271.  Unitecl   States  v.  Ross,  92  U.  S.  281, 

10  1    Starkie,   Evidence,    57;    Globe      23  L.  Ed.  707;  Manning  v.  Insurance 
Accident  Ins.  Co.  v.  Gerisch,  163  111.      Co.,  100  IT.  S.  6&3,  25  L.  Ed.  761. 
625,  54  Am.  St.  Rep.  486,  45  N.  E.         ^  Wigmore  oa  Evidence,  §  41. 
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be  adequately  prosecuted.^^  For  example,  on  a  charge  of 
murder,  the  defendant's  gun  is  found  discharged;  from 
this  we  infer  that  he  discharged  it,  and  from  this  we  infer 
that  it  was  his  bullet  which  struck  and  killed  the  deceased. 
Or,  the  defendant  is  shown  to  have  been  sharpening  a 
knife;  from  this  we  argue  that  the  fatal  stab  was  the  result 
of  his  design.  In  these  and  innumerable  daily  instances 
we  build  up  inference  upon  inference,  and  yet  no  court  ever 
thought  of  forbidding  it.  Air  departments  of  reasoning, 
all  scientific  work,  every  day's  life  and  every  day's  trials 
proceed  upon  such  data.  The  judicial  utterances  that 
sanction  the  fallacious  and  impracticable  limitation,  orig- 
inally put  forward  without  authority,  must  be  taken  as  only 
valid  for  the  particular  evidentiary  facts  therein  ruled 
upon."  McCabe,  J.,  of  the  supreme  court  of  Indiana,  in 
a  case  of  murder  sought  to  be  established  by  circumstantial 
evidence,'  said:"  "This  process  of  tallying  and  confirming 
each  circumstance  by  the  others  does  not  infringe  the  gen- 
eral rule  that  one  inference  cannot  be  based  on  another. 
There  is  an  important  exception  to  that  rule,  however.  A 
fact  in  the  nature  of  an  inference  may  itself  be  taken  as 
the  basis  of  a  new  inference,  whether  intermediate  or  final, 
provided  the  first  inference  have  the  required  basis  of  a 
proved  fact.^*  In  short,  it  is  not  merely  the  sum  of  the 
simple  probabilities  created  by  the  numerous  individual 
circumstances  pointing  to  and  indicating  the  absence  of 
burglars  and  all  other  human  beings  than  appellant  and  his 
wife  at  the  scene  of  the  murder,  but  it  is  the  compound 
ratio  of  them  all,  tallying  with  and  confirming  each  other, 
that  made  them  all  strong  enough,  when  considered  to- 
gether, to  fully  justify  the  jury  in  believing  and  finding 
that  no  burglars,  and  no  other  human  beings  than  appel- 
lant and  his  wife,  were  present  when  she  was  shot;  from 
which  they  had  a  right  to  conclude,  to  a  moral  certainty, 

12  Abbott,  C.  J.,  in  Rex  v.  Burdett,  13  Hinshaw  v.  State,  147  Ind.  334, 

4  Barn.  &  Aid.  95,  161,  106  Eng.  Be-  47  N.  E.  158. 

print,  873:  "If  no  fact  could  be  thus  W  Burrill,   Circ.  Ev.,  p.  138;   Best. 

ascertained  by  inference  in  a  court  of  Pres.,  §  187  j  Greenleaf,  Ev.,  §  34. 
law,    very    few    offenders    could    ba 
brought  to  punishment." 
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that  appellant  committed  the  murder."  We  think  the  ex- 
pression used  in  stigmatizing  the  rule  as  a  fallacy  is  too 
broad.  The  safer  method  of  utilizing  it  is,  in  its  present 
form,  subject  to  the  exception  aptly  alluded  to  by  McCabe, 
J.,  in  the  Indiana  case. 

§  7  (6).  Competent  and  satisfactory  (or  sufficient)  evi- 
dence.— Another  distinction  constantly  recognized  by  the 
courts  is  that  between  competent  and  satisfactory  evidence, 
and  is  thus  stated  and  explained  by  Professor  Greenleaf : 
"By  competent  evidence  is  meant  that  which  the  very 
nature  of  the  thing  to  be  proved  requires,  as  the.  fit  and 
appropriate  proof  in  the  particular  case,  such  as  the  pro- 
duction of  a  writing,  where  its  contents  are  the  subject  of 
inquiry.  By  satisfactory  evidence,  which  is  sometimes 
called  sufficient  evidence,  is  intended  that  amount  of  proof 
which  .ordinarily  satisfies  an  unprejudiced  mind  beyond 
reasonable  doubt.  The  circumstances  which  will  amount 
to  this  degree  of  proof  can  never  be  previously  defined;  the 
only  legal  test  of  which  they  are  susceptible  is  their  suffi- 
ciency to  satisfy  the  mind  and  conscience  of  a  common 
man;  and  so  to  convince  him  that  he  would  venture  to  act 
upon  that  conviction,  in  matters  of  the  highest  concern  and 
importance  to  his  own  interest.  Questions  respecting  the 
competency  and  admissibility  of  evidence  are  entirely  dis- 
tinct from  those  which  respect  its  sufficiency  or  effect;  the 
former  being  exclusively  within  the  province  of  the  court ; 
the  latter  belonging  exclusively  to  the  jury."^^  The  statu- 
tory definition  is  founded  on  Greenleaf  and  contains  also 
other  terms.  ' '  That  evidence  is  deemed  satisfactory  which 
ordinarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  mind.  Such  evidence  alone  will  justify  a 
verdict.  Evidence  less  than  this  is  denomiiiated  slight 
evidence."^*  "Competent  evidence  is  that  which  is  admis- 
sible. Sufficient  evidence  is  that  which  is  satisfactoiy  for 
the   purpose.""    Although    there   appears   to    have   been 

15  Greenl.  Ev.,  §  2.  N.  Y.  Supp.  507,  18  Miae.  Rep.  213; 

16  Cal.     Code     Civ.     Proc,  §  1835;  Horbach  v.  State,  43  Tex.  242,  249. 
Chapman  v.   McAdains,    69   Tenn.    (1  it  Ga.  Code,  §1009;  Eyan  v.  Town 
Lea)  500,  504;  Porter  v.  Valentine,  41  of  Bristol,  63  Conn.  26,   27  Atl.  309 
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raised  questions  as  to  the  use  of  the  term  "satisfa-ctory," 
they  appear  to  be  rather  academic  than  substantive  and 
rather  as  strengthening  the  validity  of  Greenleaf  s  defini- 
tion by  the  very  fact  of  testing  it.  A  perusal  of  the  many 
cases  touching  incidentally  on  the  definition  vsdll  disclose 
only  that  the  discussions  have  arisen  more  from  the  want 
of  uniformity  in  using  one  term  than  in  the  nonapplicabil- 
ity  of  the  terms  used,  having  regard  to  their  synonymy. ^^ 
In  determining  whether  evidence  is  competent  ^'  reference 
must  be  had  to  those  excluding  principles  which  form  so 
large  a  part  of  the  law  of  evidence,  and  it  is  clear  that  the 
application  of  those  rules  of  law  which  restrain  the  admis- 
sion of  evidence  can  be  safely  intrusted  only  to  those  famil- 
iar with  legal  science.  Although  the  sufficiency  of  the 
evidence  is  ordinarily  for  the  determination  of  the  jury,  it 
will  be  seen  that  in  determining  the  amount  of  testimony 
to  be  received  and  the  mode  of  its  presentation,  the  court  is 
charged  with  important  functions,  and  vested  with  no  little 
discretion.^" 

§  8  (7).    Other  descriptive  terms — Cumulative  evidence. 

Cumulative  evidence  is  additional  evidence  of  the  same 
kind  to  the  same  point.  Thus,  when  testimony  has  been 
given  by  one  or  more  witnesses  as  to  an  assault,  and  other 
witnesses  are  produced  who  testify  to  the  same  state  of 
facts  and  to  no  new  fact,  the  evidence  given  by  such  wit- 

312;  state  v.  Johnson,  12  Minn.  476,  A.  737,  45  N.  E.  6;  Davidson  v.  Bow- 

93  Am.  Dec.  241.  den,  5  Sneed  (Tenn.),  129;  Wileox  v. 

.18  Snodgrass  v.  Clark,  44  Ala.  196;  Hines,  100  Tenn.  524,  66  Am.  St.  Rep. 

Carter  v.  Fulgham,  134  Ala.  238,  32  761,  45  S.  W.  781;   Missouri  Pac.  E. 

South.  684;  People  v.  Brotherton,  47  Co.  v.  Bartlett^  81  Tex.  42,  16  S.  W. 

f.'al.  388;  Murphy  t.  Waterhouse,  113  638;  Moore  v.  Stone  (Tex.  Civ.  App.), 

Cal.  467,  54  Am.  St.  Eep.  365,  45  Pae.  36    S.    W.   909;    Knopke   v.   German- 

866 ;  Territory  v.  Bannigan,  1  Dak.  451,  town  etc.  Ins.  Co.,  99  Wis.  289,  74  N. 

46  N.  W.  597;  Callan  v.  Hanson,  86  W.  795;  Richmond  &  Co.  v.  Trammel, 

Iowa,  420,  53  N.  W.  282;  Thayer  v.  53  Fed.  196. 

Boyle,  30  Me.  475;  French  v.  Day,  89  19  See   Ryan   v.    Town   of    Bristol, 

Me.  441,  36  Atl.  909;  Moriarty  v.  Mori-  mpra;  Niles  v.  Sprague,  13  lowji,  198;' 

arty,  108  Mich.  24Q,  65  N.  W.  964;  State  v.  Johnson,  12  Minn.  476,  93  Am'. 

Kenny  v.  Hannibal  etc.  R.  Co.,  70  Mo.  Dec.  241;  Porter  v.  Valentine,  supra. 

243 ;  State  v.  School  Dist.,  55  Neb.  317,  20  See  §§  174,  175,  post,  and  sections 

75  N.  W.  855 ;  Keloh  v.  State,  55  Ohio  on  "Examination  of  Witnesses." 
St.  146,  60  Am.  St.  Rep.  680,  39  L.  R. 
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nesses  is  merely  cumulative.^^  Although  cumulative  evi- 
dence is  admissible,  and  often  of  great  importance,  consid- 
erable discretion  may  be  exercised  by  the  trial  judge  in 
determining  the  extent  to  which  such  evidence  may  be  re- 
ceived, and  in  limiting  the  number  of  witnesses  who  may 
testify  to  a  particular  fact.^^  The  statutory  definitions  are 
in  accord,  for  the  most  part,  with  that  given. here,  but  the 
definition  in  the  Code  of  Georgia,=^  "Cumulative  evidence 
is  that  which  is  additional  to  other  already  obtained," 
omits  the  vital  point  of  distinction,  namely,  "of  the  same 
kind,"  and  hence  may  be , interpreted  as  any  addition  to 
the  evidence  at  all.  Variations  of  judicial  definitions 
might  be  given  without  number,  but  the  following  -*  con- 
tain references  sufficient  for  our  purpose.  "Evidence 
which  brings  to  life  some  new  and  independent  truth  of  a 
different  character,  although  it  tends  to  pi'ove  the  same 
proposition  or  ground  of  claim  before  insisted  on,  is  not 
cumulative,  within  the  true  meaning  of  the  rule.  "^^ 
"Though  on  the  same  point  it  may  yet  not  be  cumulative, 
but  if  of  the  same  kind,  it  is  cumulative.  Nor  can  we  look 
to  the  effect  of  the  new  evidence  in  considering  whether  it 
is  cumulative.  If  dissimilar  to  the  previous  evidence,  it 
is  not  cumulative.  If  similar  it  is  cumulative."^  "If  it 
is  of  a  different  kind,  though  upon  the  same  issue  or  of 
the  same  kind  upon  a  different  issue,  it  is  not  cumulative."^'' 
"Cumulative  evidence  does  not  necessarily  include  evi- 
dence which  tends  to  establish  the  same  ultimate  or  prin- 
cipally controverted  fact."^*    Where  in  a  criminal  trial  the 

21  Parker  v.  Hardy,  41  Mass.  (24  24  Selected  from  Words  and  Phrases, 
Pick.)  246;  People  v.  Superior  Court,  Ed.  Staff  Nat.  Bep.  System,  p.  1783 
10  Wend.  (N.  Y.)  285,  292,  and  cases      et  soq. 

cited.     See    article    "Cumulative    Bvi-  25  Anderson  v.  State,  43  Conn.  514, 

dence,"    3    Ency.    of    Evidence,    914-  519,  21  Am.  Rep.  669. 

948.  26  Grogan  v.  Chesapeake   &  O.'By. 

22  Thomp.  Trials,  §  353;  Mergen-  Co.,  39  W.  Va.  415,  421,  19  S.  E.  563^. 
theim  v.  State,  107  Ind.  567,  8  N.  E.  27  .Cooper  v.  Ellis,  3  Ind.  App.  142, 
568;  HilUard  v.  Beattie,  59  N.  H.  462;  29  N.  E.  444;  State  v.  De  Marias  (s! 
Sixth  Ave.  E.  Co.  v.  Metropolitan  El.  D.),  130  N.  W.  782. 

Ry.  Co.,  138  N.  Y.  548,  34  N.  E.  400,         2S  Dale  v.  State,  88  Ga.  552,  15  S.  E. 

401.     See  §  900,  post,  and  chapter  on  287 ;  Fellows  v.  State,  114  Ga.  233,  39 

"Examination  of  Witnesses."  S.  E.  885;  Able  v.  Frazier,  43  Iowa 

23  Section  1009.  175. 
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defense  was  alibi,  and  the  accused  introduced  witnesses 
who  testified  that  on  the  day  of  the  commission  of  the 
crime  they  saw  the  accused  in  a  county  other  than  that  m 
which  it  was  perpetrated,  he  being  on  that  day,  according 
to  the  testimony  of  some  of  them,  at  one  place  in  the  county 
to  which  their  testimony  related,  and  according  to  the  tes- 
timony of  others  of  them  at  other  places  therein,  and  ac- 
cording to  the  testimony  of  all,  too  far  from  the  scene  of 
the  offense  to  have  been  possibly  present  at  the  time  of 
its  perpetration,  newly  discovered  testimony  of  still  another 
witness,  which  placed  the  accused  in  the  county  where  the 
other  witnesses  located  him  on  the  day  in  question  at  a 
different  hour  and  place  from  any  testified  to  by  them,  is 
not  merely  cumulative,  though  it  tended,  like  the  other 
testimony  to  establish  the  truth  of  the  defense  of  alibi.^ 
If  the  evidence  relates  to  the  same  subordinate  or  specific 
fact  to  which  proof  was  before  adduced  of  a  like  character, 
it  is  cumulative,  but  if  to  a  new  fact  respecting  the  gen- 
eral question  or  point  in  issue,  it  is  not.^" 

§  8a  (7).    Other   descriptive   terms  —  Real  evidence. — 

There  are  numerous  terms  which  are  frequently  used  as 
descriptive  of  different  kinds  of  evidence  which  will  be 
frequently  referred  to  in  this  work  or  discussed  under  sep- 
arate heads.  For  example,  real  evidence  is  that  which  is 
addressed  to  the  sense  of  the  tribunal,  as  where  objects  are 
presented  for  the  inspection  of  the  jury.*^  A  learned  author 
styles  this  class  of  evidence  "Autoptic  Proference,"^-  and 
sa,ys  that  the  tenn  "real  evidence"  is  not  happily  applied 
in  this  connection,  because  "real"  is  an  ambiguous  term, 
because  the  process  is  not  the  employment  of  "evidence" 

29  FeHows  V.  State,  supra.  Wiitsett,  232  Mo.  511,  134  S.  W.  555- 

39  YouDg  V.  State  (Ark.),  138  S.  W.  People  v.  Shea,  16  Misc.  Eep.  Ill,  38 

475;   Williapis  v.   Territory,   13   Ariz.  N.  Y.  Supp.  821;  State  v.  De  Manias 

306,  114  Pae.  556;   Waller  v.  Graves,  (S.  D.),  130  N.  W.  782;  Goldsworthy 

20   Coun.  305;   Saylors  v.  State    (Ga.  v.  Town  of  Linden,  75  Wis.  24   43  N 

App.),  70  S.  E.  975;  BuUard  v.  Bui-  W.  656.                     '               •       >           ■ 

lard,   112  Iowa,  423,   84  N.  W.   513;  Si  For  discussion  of  this  subject,  see 

Layman  v.  Minneapolis  St.  Ey.  Co.,  66  chapter  on  "Eeal  Evidence." 

Minn.  452,  69  N.  W.  329;  Williams  v.  S2  Wigmore  on  Ev.,  §§  1150-116S. 
State  (Miss.),  54  South.  857;  State  v.. 
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at  all,  in  the  strict  sense,  and  lastly  because  the  inventor  of 
the  term,  Bentham,^  used  it  originally  in  a  different  sense. 
He  needs  no  apology  for  coining  the  more  scientific  name, 
and  points  out  that  Eobertson,  C.  J.,  used  the  term  "au- 
topsy"^* in  reference  to  similar  matters,  as  the  following 
excerpts  illustrate.  "The  counsel  denies  that  personal 
inspection  by  the  jurors  on  the  trial  is  proper  or  allowable 

evidence To  a  rational  man  of  perfect  organization, 

the  best  and  highest  proof  of  which  any  fact  is  susceptible 
is  the  evidence  of  his  own  senses.  This  is  the  ultimate  test 
of  truth,  and  is  therefore  the  first  principle  in  the  phil- 
osophy of  evidence Hence,  autopsy,  or  the  evidence 

of  one 's  own  senses,  furnishes  the  strongest  probability,  and 
indeed  the  only  perfect  and  indubitable  certainty  of    the 

existence  of  any  sensible  fact [Jurors]  when  they 

decide  altogether  on  the  testimony  of  others,  do  so  only 
because  the  fact  to  be  tried  is  unsusceptible  of  any  better 
proof.  Their  own  personal  knowledge  of  the  fact  would 
always  be  much  more  satisfactory  to  themselves,  and  afford 

much  more  certainty  of  truth  and  justice Hence  the 

policy  of  having  a  jury  of  the  vicinage;  and  hence,  too, 
jurors  have  not  only  been  permitted  but  required  to  decide 
on  autoptical  examination  wherever  it  was  practical  or  con- 
venient. ' '  "While  the  term  is  not  directly  used  in  the  code 
systems,  it  is  covered  in  the  description  contained  in  the 
last  of  the  four  kinds  of  evidence,  namely,  ' '  other  material 
objects  presented  to  the  senses.  "^^  Another  philosophical 
writer^*  deals  with  the  term  "real  evidence"  as  opposed  to 
personal  evidence,  making  the  distinction  that  the  latter 
refers  only  to  evidence  furnished  by  a  human  being  and 
real  evidence  furnished  by  a  thing.  On  the  whole,  the  dis- 
cussion does  not  call  for  serious  consideration  by  jurists 
who  may  use  either  of  the  terms  with  perfect  safety.  ' '  Real 
evidence ' '  has  nevertheless  been  more  frequently  used,  and 
is,  on  the  whole,  preferable.  Occasionally  it  is  to  be  found 
under  the  name  of  "immediate"  evidence.    Best,  speak- 

33  Judicial  Evidence,  III,  26ff.  35  Cal.  Code  Civ.  Proc,  §  1827. 

34  In  Gentry  v.  McGinnis,  3  Dana         36  Gulson,  Philosophy  of  Proof. 
(Ky.),  382,  386. 
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ing  of  this  species  of  evidence,  denominates  it  "real"  evi- 
dence, and  says:  "Immediate  evidence  is  where  the  soiirca 
of  the  evidence  is  present  to  the  senses  of  the  tribunal, 
This  is  of  all  proof  the  most  satisfactory  and  convincing.  "^^ 

§  8b  (7).  Other  descriptive  terms  —  Corroborative  evi- 
dence.— The  statutory  definition  is  that  corroborative  evi- 
dence is  additional  evidence  of  a  different  character,  to  the 
same  point.*^  Underbill  defines  it  as  additional  evidence 
proving  similar  facts  or  facts  calculated  to  produce  the 
same  results  as  facts  already  given  in  evidence.^^  The  dis- 
tinction between  corroborative  and  cumulative  evidence  is 
clearly  marked,  although,  ordinarily,  corroborative  evidence 
simply  means  fortifying  evidence,  whether  it  is  evidence 
of  different  or  similar  facts,  or  additional  evidence  of  the 
same  fact.*"  Questions  as  to  such  evidence  frequently  arise 
under  statutory,  enactments  mostly  relating  to  offenses 
calling  for  corroborative  evidence,  and  in  civil  cases  in 
applications  for  new  trials  in  cases  of  newly  discovered  evi- 
dence, when  the  court  may  be  called  upon  to  decide  whether 
the  evidence  is  cumulative  or  corroborative.*^ 

§  8c  (7) .  Other  descriptive  terms — Primary  or  best  evi- 
dence and  secondary  evidence. — Primary  or  best  evidence 
is  that  which  affords  the  greatest  certainty  of  the  fact  in 
question;  thus,  a  deed  or  other  written  instrument  is  pri- 
mary evidence  of  its  contents.*^     Secondary  evidence  is  that 

3T  1  Best  Ev.   (Morgan's  edition),  Mo.  29;   Gaunt  v.  State,  50  N.  J.  L. 
307.     See,   also,   Whart.    Grim.    Ev.,  §  490,  14  Atl.  600 ;  Mulhado  v.  Railroad 
312;  Hale,  P.  C.  633,  where  a  notable  Co.,  30  N.  Y.  370;  State  v.  Graham,  74 
instance  is  given  of  its  force;  1  Tay-  N.  C.  646,  21  Am.Kep.  493. 
lor,  Ev.,  §  512;  Abb.  Tr.  Ev.,  599;  Trial  38  Cal.  Code  Civ.  Proc,  §  1839;  Ann. 
■by  Inspection,  by  Judge  Thomson,  25  Codes  &  St.  Or.  1901,  §  692. 
Cent.  Law  J.  3;  Profert  of  the  Person,  39  XJnderhill  on  Ev.,  3. 
by  Henry  Wad?  Rogers,  15  Cent.  Law  «  Am.  &  Eng.   Eney.   of  Law,  tit. 
J.   2;    Thurman  v.   Bertram,  20  Alb.  "Corroborative      Evidence";       Gilder- 
Law    J.    151;    Springer    v.    City    of  sleeve  v.  Atkinson,  6  N.   M.  250,  27 
Chicago,  135  111.  552,  12  L.  R.  A.  609,  Pao.   477. 

26  N.  E.  5M;  Car  Co.  v.  Parker,  100  *1  Westbrook  v.   Aultman  etc.   Co., 

Ind.    181;    Louisville    etc.    E.    Co.    v.  3  Ind.  App.  83,  28  N.  E.  1011;  Hil- 

Wi>od,  113  Ind.  544,  14  N.  E.  572,  16  liard  v.  Beattie,  59  N.  H.  462. 

N.  E.  197;  Sehroeder  v.  Railroad  Co.,  «  See  §  200  et  seq.,  post;  Cal.  Code 

47    Iowa,   375 ;    State  v.   Wieners,   66  Civ.  Proc,  §  1829. 
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which  is  inferior  to  primary  evidence,  and  vyhich  upon  its 
face  shows  that  better  evidence  exists;  thus,  a  copy  of  a 
written  instrument  or  the  recollection  of  a  witness  as  to 
its  contents.^*  Like  other  terms  used  in  describing  kinds 
of  evidence,  it  will  be  found  easier  to  read  definitions  of 
primary  and  secondary  evidence  together.  The  rule  is 
elementary  which  requires  the  production  of  the  best  evi- 
dence of  which  the  case,  in  its  nature,  is  susceptible.  The 
rule  does  not  demand  the  greatest  amount  of  evidence 
which  can  be  given  on  the  litigated  fact;  but  its  design  is 
to  prevent  the  introduction  of  any,  where,  from  the  nature 
of  the  case,  the  law  presumes,  or  the  proof  shows,  that 
better  evidence  is  in  the  possession,  or  under  the  control, 
of  the  party.  The  object  of  the  rule  which  requires  the 
best  evidence  of  which,  in  its  nature,  the  case  is  susceptible, 
is  the  prevention  of  fraud.  Where  the  law  raises  the  pre- 
sumption, or  where  the  proof  shows,  that  the  party  has  in 
his  possession,  or  under  his  control,  better  evidence,  it  is 
fair  to  presume  that  the  party  withholds  it  from  some  sin- 
ister motive,  and  that,  if  produced,  his  design  would  be 
thwarted.  The  reason  of  the  rule  is  to  insure  the  pure 
administration  of  justice.  This  rule  forbids  the  introduc- 
tion of  secondary  evidence  so  long  as  the  original  and 
primary  evidence  can  be  had.  The  rule  only  excludes  that 
evidence  which  indicates  the  existence  of  more  original 
sources  of  information.  That'  evidence  which  presupposes 
the  existence  of  better  in  the  possession  or  under  the  control 
of  the  party  is  usually  designated  by  judges  and  law-writers 
as  secondary  evidence.  The  distinction  between  original 
or  primary  and  secondary  evidence  is  one  of  law.  The  law 
excludes  the  secondary  evidence  until  the  loss  or  nonexist- 
ence of  the  primary  evidence  is  shown.  The  rule  relates 
to  the  quality,  and  not  to  the  strength,  of  the  evidence.  The 
term  "best  evidence"  is  confined  to  cases  where  there  ex- 
ists, or  is  presumed  to  exist,  primary  as  well  as  secondary 
evidence.  It  nieans  only  that,  if  the  best  evidence  in  exist- 
ence is  not  capable  of  production,  the  next  best  shall  be 
admitted.    If  admissible,  the  secondary  evidence  might  be 

«  See  §  200  et  seq.,  post;  Cal.  Code  Civ.  Proe.,  §  1830. 
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g,s  cogent  and  influential  with  a  court  or  jury  as  the  original 
or  primary  evidence  would  have  been.**  "But  where  there 
is  no  substitution  of  evidence,  but  only  a  selection  of 
weaker,  instead  of  stronger,  proofs,  or  an  omission  to  sup- 
ply all  the  proofs  capable  of  being  produced,  the  rule  is  not 
infringed."*^  "Sometimes  the  rule  has  been  misunder- 
stood, as  implying  that  the  law  requires,  in  every  case,  the 
most  convincing  or  credible  evidence  which  could  be  pro- 
duced, under  the  circumstances.  But  all  the  authorities 
agree  that  this  is  not  its  meaning."*®  "It  is  the  offering 
of  evidence  which,  in  the  nature  of  things,  presupposes  the 
existence  of  better  evidence,  which  is  not  offered,  that  is 
ground  for  cautionary  mention  by  the  court,  and  legitimate 
subject  for  the  comments  of  counsel,  and  which  affects  the 
weight  of  that  evidence  offered.  "*'' 

§  8d  (7) .    Other  descriptive  terms — Conclusive  evidence. 

When  evidence  is  received  which  the  law  does  not  allow 
to  be  contradicted,  it  is  said  to  be  conclusive.  Thus  the 
record  of  a.  court  of  competent  jurisdiction  cannot  be  con- 
tradicted by  the  parties  to  such  record.*^  It  means  evi- 
dence which  is  incontrovertible.*®  It  means  either  a  pre- 
sumption of  law  or  else  evidence  so  strong  as  to  overbear 
all  other  in  the  case  to  the  contrary.'"  Conclusive  proof 
means  evidence  upon  the  production  of  which,  or  a  fact 
upon  the  proof  of  which,  the  judge  is  bound  by  law  to 

*4  Prom  the  United  States  Sugar  Mont.  2^9,  36  Pao.  84;  Gray  v.  Pent- 
Refinery  V.  E.  P.  Allis  Co.,  56  Ferl.  land,  2  Serg.  &  E.  (Pa.)  23;  Scott  v. 
786,  9  V.  S.  App.  550,  6  C.  C.  A.  121,  State,  3  Tex.  App.  103;  United  States 
we  have  extracted  this  authoritative  v.  Eeyburn,  6  Pet.  (U.  S.)  352,  8  L. 
dissertation,  which  embodies  the  law  Ed.  424;  The  Ulalia  v.  United  States 
defining  the  distinction  between  the  37  Ct.  of  CI.  466. 
two  classes  of  evide^oe.  See,  also,  45  i  Greenl.  Ev.,  §  82,  and  cases 
Wittick's  Admr.  v.  Keiifer,  31  Ala. 
199;  Georgia  Pac.  E.  Co.  v.  Strickland, 
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80  Ga.  776,  12  Am.  St.  Eep.  282,  6  S.  "  ^^-  '^^'  ^  '^^^'^^  ^'•.  §  363. 

E.  27;   Coffing  v.   Camahan,  122  Ind.  *^  See  §  585  et  seq.,  post;  Cal.  Code 

427,  23  N.  E.  855;  State  v.  McDonald,  'Civ-   Proc.,  §  1837;   Ann.  Codes  &   St. 

65  Me.  466;  Elliott  v.  Van  Buren,  33  ^i.  1901,  §  690. 

Mich.  49,  20  Am.  Eep.  668;  Dillon  v.  49  Wood  v.  Chapin,  13  N.  Y.  509,  67 

Howe,  98  Mich.  168,  57  N.  W.   102;  Am.  Dec.  62. 

Jelks  V.  Barrett,  52  Miss.  315;  Man-  bo  Haupt  v.    Pohlmaun,    24  N.    Y. 

hattan  Malting   Co.   v.   Sweteland,   14  Super.  Ct.  121. 
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regard  some  fact  as  proved,  and  to  exclude  evidence' in- 
tended to  disprove  it.^^  Conclusive  in  law  is  "that  of 
which  from  its  nature  the  law  allows  no  contradiction  or 
explanation,  an  inference  which  the  law  makes  as  peremp- 
tory that  it  will  not  allow  it  to  be  overthrown  by  any  con- 
trary proof,  however  strong.  "^^  It  means  possessiug 
weight  and  force  that  cannot  be  contradicted;^^  evidence 
which  of  itself,  whether  contradicted  or  uncontradicted, 
explained  or  unexplained,  is  sufficient  to  determine  the 
matter  at  issue.^* 

§  8e  (7).  Other  descriptive  terms — Prima  facie  evi- 
dence.— Prima  facie  evidence  is  that  which,  standing  alone, 
unexplained  or  uncontradicted,  is  sufficient  to  maintain  the 
proposition  affirmed.  It  is  such  as,  in  judgment  of  law,  is 
sufficient  to  establish  the  fact ;  and,  if  not  rebutted,  remains 
sufficient  for  the  purpose.^^  Prima  facie  evidence  is  that 
which,  being  inconsistent  with  the  falsity  of  the  hypothesis, 
nevertheless  raises  such  a  degree  of  probability  in  its  favor 
that  it  must  prevail  if  it  be  credited  by  the  jury,  unless 
rebutted  or  the  contrary  proved.^®  In  citing  Starkie's 
definition  given  above,  Parker,  J.,  says  that  prima  facie 
evidence  is  an  inference  or  presumption  of  law,  affiinnative 
or  negative  of  a  fact,  in  the  absence  of  proof;  or  until  proof 
can  be  obtained  or  produced  to  overcome  the  inference; 
and  that  it  is  the  weakest  of  all  evidence  upon  which  legal 
action  can  be  sustained,  and  ceases  to  be  sufficient  when 
rebutted  or  impaired  by  contrary  and  better  proof .^'^  .  It  is 
evidence,  however,  which,  standing  alone  and  unexplained, 

51  Stephen's  Dig.  of  Ev.,  art.  1.  Blough  v.  Parry,  144  Ind.  463,  40  N. 

52  Webster's  Diet.  E.  70,  43  N.  E.  560 ;  Emmons  v.  West- 

53  Hoadley  v.  Hammond,  63  Iowa,  field  Bank,  97  Mass.  230,  243;   Smith 
599,  19  N.  W.  794.  v.  Burrus,  106  Mo.  94,  27  Am.  St.  Rep. 

54  Bouvi'er,  Law  Diet.  329, .  13  L.  E.  A.  59,  16  S.  W.  881; 

55  Crane  v.  Morris,  6  Pet.  (U.  S.)  State  v.  Eoten,  86  N.  C.  701;  Meadors 
598,  611,  8  L.  Ed.  514;  Kelly  v.  Jack-  v.  Johnson,  27  Okl.  544,  112  Pac.  1121. 
son,  6  Pet.  (U.  S.)  622,  632,  8  L.  Ed.  56  l  Starkie,  Ev.  479;  Smith  v. 
523 ;  United  States  v.  Wiggins,  14  Gardner,  36  Neb.  741,  55  N.  W.  245.  ' 
Pet.  (U.  S.)  334, 10  L.  Ed.  481;  Lilien-  57  Pe&ple  v.  Thacher,  1  Thomp.'  & 
thal's    Tobacco   v.   United   States,    97  C.  (N.  Y.)  158,  168. 

U.   S.  237,  268,  24  L.  Ed   901,   905; 
Evidence  I — 4 
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will  maintain  the  proposition  and  warrant  the  conclusion 
to  support  which  it  was  introduced.^^  The  statutory  defini- 
tion is  that  it  is  evidence  "which  suffices  for  the  proof  of 
a  particular  fact,  until  contradicted  and  overcome  by  other 
evidence.  For  example,  the  certificate  of  a  recording  officer 
is  prima,  facie  evidence  of  a  record,  but  it  may  afterwards 
be  rejected  upon  proof  that  there  is  no  such  record."®* 
And,  by  statutes,  account-books,  complying  with  the  requi- 
site formalities,  are  prima  facie  evidence  of  the  sale  and 
delivery  of  goods  ;^''  and  records  and  certified  copies  made 
by  public  officers  may  be  prima  facie  evidence  of  the  con- 
tents 6f  the  original  documents."^ 

§  8f  (7).  Other  descriptive  terms — Partial  evidence — 
Indispensable  evidence. — These  terms  find  the  following 
statutory  definitions:  "Partial  evidence  is  that  which  goes 
to  establish  a  detached  fact,  in  a  series  tending  to  the  fact 
in  dispute.  It  may  be  received,  subject  to  be  rejected  as 
incompetent,  unless  connected  with  the  fact  in  dispute  by 
proof  of  other  facts;  For  example,  on  an  issue  of  title  to 
real  property,  evidence  of  the  continued  possession  of  a 
remote  occupant  is  partial,  for  it  is  of  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the  fact 
in  dispute."®^  Evidence  without  which  a  particular  fact 
cannot  be  proved  is  called  indispensable  evidence.''^ 

§  8g  (7).  Other  descriptive  terms— Hearsay  evidence- 
Newly  discovered  evidence — Rebutting  evidence. — Of  these 
terms  hearsay  evidence''*  and  rebutting  evidence®^  are  de- 
fined in  their  appropri^ate  places.  By  newly  discovered 
evidence  is  meant  proof  of  ■-some  new  and  material  fact  in 
the  case,  which  has  come  to  light  since  the  verdict.  If  a 
case  has  gone  against  a  party  simply  because  a  portion  of 

es  State  v.  Lawlor,  28  Minn.  216,  9  62  Cal.  Code  Civ.  Proe.,  §  lS.3-1 ;  Ann. 

N.  W.  69S.  Codes  &  Stats.  Or.  1901,  §  687. ' 

59  Oal.  Code  Civ.  Proo.,  §1833;  63  Cal.  Code  Civ.  Proe.,  §  1836;  Ann. 
Mooie   V.   Hopkins,   83    Cal.    270,    17  Codes  &  Stats.  Or.  1901,  §  689. 

Am.  St.  Bep.  248,  23  Pac.  318'.  64  See  post,  c.  10. 

60  See  §  567,  et  seq.,  post.  65  See  §  S09,  post. 
81  See  §§  525,  544,  post. 
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his  evidence,  without  any  fault  of  his,  has  remained  latent, 
so  that  the  truth  has  been  obscured,  what  is  more  evident 
than  that  the  truth  ought  to  be  vindicated  by  a  second 
trial?  It  would  be  as  wrong  to  permit,  under  such  circum- 
stances, the  successful  party  to  enjoy  his  advantage,  ob- 
tained not  upon  his  own  strength,  but  upon  the  weakness 
of  his  opponent,  as  to  permit  the  latter  to  suffer  without 
redress.®®  From  the  foregoing  it  will  readily  be  seen  that 
questions  of  newly  discovered  evidence  are  almost  invari- 
ably connected  with  new  trials,  in  which. relation  the  sub- 
ject is  hereinafter  considered.  In  addition  to  those 
enumerated,  there  are  casual  terms  of  description,  often 
thoughtlessly  and  hence  inaccurately  applied,  and  it  is 
thought  prudent  to  limit  our  definitions  to  those  which  are 
of  common  use,  and  in  respect  to  which  the  student  has 
not  the  technical  signification  always  ready  at  hand. 

«6  Grab.  &  W.  Ngw  Trials,  cited  in  In    re  McManus,  35  Mise.  Eep.  678,  72 
N.  T.  Supp.  409. 
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§  9  (8).  Presumptions — Definitions. — ^When  we  set  out 
to  define  a  word  like  "presumption,"  as  used  in  the  law  of 
evidence,  we  are  weighted  with  the  responsibility  not  only 
of  furnishing  kaleidoscopic  definitions  of  the  term  so  fre- 
quently used,  but  also  by  the  knowledge  that  the  word  so 
used  is  frequently  the  wrong  word.  Presumption,  assump- 
tion and  inference  are  indiscriminately  made  use  of.  To 
attempt  to  coin  a  new  word  would  be  to  throw  out  of  gear 
the  machinery  of  a  host  of  text-books  and  a  myriad  of 
judicial  decisions.  We  must  therefore  take  the  word  as 
we  find  it.  We  do  not  wish  to  be  the  last  to  lay  the  old 
aside  nor  yet  the  first  to  try  a  new  one,  but  draw  attention 
to  what  is  the  result  partly  of  conservatism  on  the  part  of 
the  lawyers  in  declining  to  change  their  familiar  words  and 
phrases  as  the  cases  decided  have  outgrown  their  technical 
use,  and  partly  of  the  policy  of  laissez-faire,  which  is 
responsible  for  so  many  legal  solecisms  and  barbarisms. 
Until  the  right  words  are  used  in  the  right  places  and  the 
wrong  ones  dropped  altogether,  we  can  only  hope  to  do 
the  best  with  the  material  ^t  hand,  although  the  difficulties 
are  increased  when  it  becomes  necessary  to  point  the  dis- 
tinction between .  terms,  one  of  them  being  used  in  ques- 
tionable connotation.  The  ordinary  dictionary  meaning 
will  at  once  convey  this.  We  find  presumption  defined: 
1.  As  the  act  of  forming  a  judgment  on  probable  grounds 
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and  subject  to  confirmation  or  invalidation  by  further  evi- 
dence, also,  the  judgment  so  formed ;  2.  A  ground  for  such 
judgment;  an  argument  carrying  weight,  but  leaving  the 
question  in  doubt;  as,  the  strong  presumption  is  that  what 
you  say  is  true;  3.  That  which  may  be  logically  assumed 
to  be  true  until  disproved;  a  position  warranted  by  past 
experience  or  by  the  facts  as  far  as  known,  but  capable  of 
being  doubted  or  refuted;  4.  The  inference  of  a  fact  or 
proof  of  circumstance  that  usually  or  necessarily  attends 
such  fact/  A  presumption  may  be  defined  to  be  an  infer- 
ence as  to  the  existence  of  one  fact  from  the  experience  of 
some  other  fact  founded  upon  a  previous  experience  of 
their  connection.^  Statutory  definitions  are  that  "a  pre- 
sumption is  a  deduction  which  the  law  expressly  directs  to 
be  made  from  particular  facts,"  whereas  an  inference  is 
' '  a  deduction  which  the  reason  of  the  jury  makes  from  the 
facts  proved,  without  an  express  direction  of  law  to  that 
effect. "  "  Presumptions  are  consequences  which  the  law  or 
the  judge  draws  from  a  known  fact  to  a  fact  unknown.  "•'' 
Blackstone,  in  speaking  of  the  nature  of  evidence  re- 
quired, says:*  "Positive  proof  is  always  required,  where 
from  the  nature  of  the  case  it  appears  it  might  possibly 
have  been  had.  But  next  to  positive  proof,  circumstantial 
evidence,  or  the  doctrine  of  presumptions,  must  take  its 
place;  for  when  the  fact  itself  cannot  be  demonstratively 
evinced,  that  which  comes  nearest  to  the  proof  of  the  fact 
is  the  proof  of  such  circumstances  as  either  necessarily  or 
usually  attend  such  facts;  and  these  are  called  presump- 
tions, which  are  only  to  be  relied  upon  till  the  contrary  be 
actually  proved."  Tbe  United  States  supreme  court  has 
given  us  another  form  of  the  definition.  "A  presumption 
is  an  inference  as  to  the  existence  of  a  fact  not  actually 
known,  arising  from  its  usual  connection  with  another 
which  is  known.  "^    A  presumption  is  a  probable  inference, 

1  standard  Dictionary.  Cronan  v.  New  Orleans,  16  La.  Ann. 

2  Starkie,  Ev.,  p.  742.  374,   citing  Civ.   Code,  §§  2263,  2267. 

3  Cal.    Code    Civ.    Proc,    §§1958,  *  2  Cooley's  Blackstone,  1132. 
1959;    Lord's    Oregon    Laws,    §§794,  5  Home     Ins.     Co.     v.    Weide,  H 
795;  Fisher  V.  Mclnerny,  137  Cai;  28,  Wall.    (U.    S.)    438,   20   L.,Ed.    197. 
92  Am.  St.  Eep.  68,  69  Pac.  622,  907;  See,   also,  Hilton   v.   Bender,    69    N. 
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which,  common  sense,  enlightened  by  human  knowledge 
and  experience,  draws  from  the  connection,  relation,  and 
coincidences  of  facts  and  circumstances  with  each  other. 
When  a  fact  shown  in  evidence  necessarily  accompanies  the 
fact  in  issue,  it  gives  rise  to  a  strong  presumption  as 
to  the  existence  of  the  fact  to  be  proved.  If  the  fact 
in  evidence  usually  accompanies  the  fact  in  issue,  it 
gives  rise  to  a  probable  presumption  of  the  existence 
of  the  fact  to  be  proved.  If  the  fact  shown  in  evidence 
only  occasionally  accompanies  the  fact  in  issue,  it  gives 
rise  only  to  a  slight  and  insufficient  presumption;  but 
even  this  fact  may,  in  connection  with  other  relevant 
and  consistent  facts  and  circumstances,  constitute  an  ele- 
ment in  circumstantial  evidence.®  A  presumption  has  been 
defined  to  be  "a  rule  of  law  that  courts  and  judges  shall 
draw  a  particular  inference  from  particular  facts,  or  from 
particular  evidence,  unless  and  until  the  truth  of  the  in- 
ference is  disproved. "''  A  presumption  is  a  probable  in- 
ference, which  our  common  sense  draws  from  circumstances 
usually  occurring  in  such  cases.  The  slightest  presump- 
tion is  of  the  nature  of  probability;  and  there  are  almost 
infinite  shades  from  the  lightest  probability  to  the  highest 
moral  certainty.^  A  presumption,  in  the  proper  and  tech- 
nical sense  of  the  word,  is  much  more  limited  in  its 
nature  than  presumptive  or  circumstantial    evidence.     A 

Y.   75;    Chesley    v.    Brown,   H   Me.  695,  50  Pac.  90;  Bernhardt  v.  West- 

143;    Patterson    v.    McCausland,    3  em    Pennsylvania    R.    Co.,    159    Pa. 

Bland  (Md.),  69.  360,  28  Atl.  140;  Pell  v.  Ball's  Bxrs., 

6  United    States    v.    Searoey,    26  Cheves   Eq.     (S.    C.)     99;     State   v. 

Fed.  435,  437.     Other  definitions  are  Heaton,    23    W.   Va.    773;    Welch   v. 

to  i)e  found  in  Conway  v.  Supreme  Saekett,  12  Wis.  243;  United  States 

Council   Catholic  Knights   of   Amer-  v.     Sykes,     58     Fed.     1000.     See  the 

ica,  ,137     Cal.    384,    70    Pac.     223;  late  cases:   Cleveland  etc.  B.  Co.  v. 

Doane  v.  Glenn,  1  Colo.  495;  Fay  v.  Lynn  (lud.),  98  N.  E.  67;  Hartwell 

Eeynolds,  60  Conn.  217,  21  Atl.  418;  v.  Parks,  240  Mo.  537,  144  S.  W.  793; 

Allison  V.  State,  42  Ind.  354;  Lane  Leask  v.  Hoagland,   205  N.  Y.   171 

v.   Missouri   Pac.   Ey.   Co.,   132   Mo.  98  N.  E.  395. 

4,  33  S.  W.  645,   1128;   Snediker  v.  7  Stephen's    Digest,    c.   1,    art.    1; 

Everingham,  27  N.  J.  L.  (3  Dutch.)  Ulrich  v.  Ulrich,  136  N.  Y.  120,  18 

143;   Jackson  v.   Warford,   7   Wend.  L.  R.  A.  37,  32  N.  E.  606. 
(N.  Y.)  62;  Hilton  v.  Bender,  69  N.  8  1  Phil.  Ev.  156. 

Y.  75;  Johnson  v.  Territory,  5  Okl. 
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presumption,  strictly  speaking,  results  from  a  previous 
known  and  ascertained  connection  between  the  presumed 
fact  and  the  fact  from  which  the  inference  is  made,  with- 
out the  intervention  of  any  act  of  reason  in  the  individual 
instance;  on  the  other  hand,  circumstantial  evidence,  that 
is,  indirect  evidence  to  prove  a  fact,  may  depend  wholly  on 
d  process  of  reasoning,  applied  to  the  facts  of  a  particular 
case,  although  the  mind  may  never  have  experienced  such 
a  combination  before.^  A  presumption  is,  in  its  character- 
istic feature,  a  rule  of  law  laid  down  by  the  judge,  and 
attaching  to  one  evidentiary  fact  certain  consequences  as 
to  the  duty  of  production  of  other  evidence  by  the  opponent. 
It  is  based,  in  policy,  upon  the  probative  strength,  as  a 
matter  of  reasoning  and  inference  of  the  evidentiary  fact; 
but  the  presumption  is  not  the  fact  itself,  nor  the  inference 
itself,  but  the  legal  consequences  attached  to  it."*  Pre- 
sumptions are  called  the  intendments  of  law.  They  are  in 
pursuance  of  the  allowed  principles  or  permissions  of  the 
established  law,  but  cannot  be  permitted  when  they  are 
in  hostility  to  them."  Thayer  deals  with  the  subject  in 
his  own  masterly  way.  From  his  treatise^^  we  extract  that 
"Presumptions  are  aids  to  reasoning  and  argumentation, 
which  assume  the  truth  of  certain  matters  for  the  purpose 
of  some  given  inquiry.  They  may  be  grounded  on  general 
experience,  or  probability  of  any  kind ;  or  merely  on  policy 
and  convenience.  On  whatever  basis  they  rest,  they  oper- 
ate in  advance  of  argument  or  evidence,  or  irrespective  of 
it,  by  taking  something  for  granted;  by  assuming  its  exist- 
ence. When  the  term  is  legitimately  applied,  it  designates 
a  rule  or  a  p'roposition  which  still  leaves  open  to  further 
inquiry  the  matter  thus  assumed.  The  exact  scope  and 
operation  of  these  prima  facie  assumptions  are  to  cast  upon 
the  party  against  whom  they  operate  the  duty  of  going 
forward,  in  argument  or  evidence,  on  the  particular  point 
to  which  they  relate.     They  are  thus  closely  related  to  the 


9  4   Starkie,   Ev.     1246;    State    v.  n  Vinyard      v. 
Tibbets,  35  Me.  81,  83.                                Strob.  L.  (S.  C.)  536. 

10  Wigmore,  Ev.,  §  2491.  ^^  Thayer,  Prel.   Treat.   Ev.    314- 


340. 
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subject  of  judicial  notice;  for  they  furnish  the  basis  of 
many  of  those  spontaneous  recognitions  of  particular  facts 
or  conditions  which  make  up  that  doctrine.  Presumptions 
are  not  themselves  either  argument  or  evidence,  although 
for  the  tiihe  being  they  accomplish  the  result  of  both." 
Further  on  be  says  that  presumption,  assumption  or  ' '  tak- 
ing for  granted"  are  interchangeable  names  for  an  act  or 
process  which  aids  and  shortens  inquiry  and  argument. 
These  recognitions  which,  as  Thayer  says,  go  to  make  up 
the  doctrine  are  treated  also  by  Blackburn,  who  calls  them 
rules  of  construction,  "that  is  to  say,  rules  of  the  substan- 
tive law  designed  to  aid  in  interpreting  words  and  con- 
duct. "^^  A  presumption  is  not  generally  regarded  as 
evidence  to  be  placed  in  the  balance  and  weighed,  but 
rather  as  a  rule  of  law  as  to  which  party  shall  first  pro- 
ceed and  go  forward  with  the  evidence  to  prove  an  issue." 
Instances  of  its  being  so  regarded,  however,  are  extant. 
The  statutes  of  Utah  ^^  provide  that  the  court  in  charging 
the  jury  may  state  the  testimony  and  declare  the  law,  and 
inform  them  that  they  are  the  sole  judges  of  the  credibility 
of  the  witnesses,  and  of  the  weight  of  the  evidence,  and 
of  the  facts.  It  was  held^®  that  the  term  "testimony,"  as 
used  in  the  statutes,  was  equivalent  to  the  term  "evi- 
dence"; and  that  a  presumption,  though  slight,  if  relevant, 
is  a  species  of  evidence,  and  may  be  stated  by  the  court  in 
the  charge  in  accordance  with  the  provision  of  the  stat- 
ute. Presumptions  nevertheless,  as  we  have  shown,  are  in 
themselves  neither  evidence  nor  argument;  although  for 
the  time  being  they  accomplish  the  result  of  both.  It 
would  be  as  true,  and  no  more  so,  to  say  that  an  instance 
of  judicial  notice  is  evidence  as  to  say  that  a  presumption 

18  Blackburn  on  Sales,  1st  ed.,  Much  stronger  than  others  and  re- 
151-154.  "A  rule  of  constTuction  quire  a  greater  force  of  intention  in 
may  always  be  reduced  to  the  fol-  the  context  to  control  them."  Haw- 
lowing  form:  Certain  words  and  ex-  kins,  Wills,  Preface;  Thayer,  Cases 
preSsions  which  may  mean  either  X  on  Ev.,  2d  ed.,  39. 
or  Y  shall  prima  facie  be  taken  to  14  Rook  Island  Plow  Co.  v.  Bal- 
mean  X.  A  rule  of  construction  derson,  26  S.  D.  399,  128  N.  W.  482. 
always  contains  the  saving  clause:  IB  Laws  Utah  1884,  §30,  p.  125. 
'Unless  a  contrary  intention  ap-  16  United  States  v.  Clark,  5  Utah, 
pear'  ....  though    some    rules    are  226,  14  Pac.  a8'8. 
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is  evidence.  These  terms  relate  to  the  whole  field  of  argu- 
ment, whenever  and  by  whomsoever  conducted;  and  to 
the  whole  field  of  the  law,  in  so  far  as  it  has  been  shaped 
or  is  being  shaped  by  processes  of  reasoning." 

§  9a  (8).    Presumptions  and  inferences — Distinctions. — 

There  seems  no  excuse  for  regarding  presumption  and  in- 
ference as  synonymous.  As  we  have  shown,  some  of  the 
code  states  define  both  terms;  and,  briefly,  the  difference 
is,  that  a  presumption  is  a  mandatory  deduction,  while  an 
inference  is  a  permissible  deduction  which  the  reason  of 
the  jury  makes  without  an  express  direction  of  law  to  that 
effect.  The  distinction  was  well  marked  by  Walker,  J.,  of 
the  supreme  court  of  North  Carolina.  H«  said^*  in  the 
case  then  under  consideration  the  court  was  requested  to 
charge  that  there  was  a  presumption  that  the  deceased 
had  exercised  care,  which  the  court  refused  to  give,  but 
'  charged  the  jury  that  there,  was  an  inference  that  due  care 
was  exercised.  "It  is  undoubtedly  true  that  the  law  raises 
a  presumption  of  care,  and  the  party  against  whom  it  is 
raised  must  overcome  it  by  proof  of  facts  inconsistent  with 
the  fact  presumed.  The  presumption  has  a  technical  force 
or  weight,  and  the  jury,  in  the  absence  of  sufficient  proof 
to  overcome  it,  should  find  according  to  the  presumption; 
but,  in  the  case  of  a  mere  inference,  there  is  no  technical 
force  attached  to  it.  The  jury,  in  the  case  of  an  inference, 
are  at  liberty  to  find  the  ultimate  fact  one  way  or  the  other 
as  they  may  be  impressed  by  the  testimony.  In  the  one 
case  the  law  draws  a  conclusion  from  the  state  of  the 
pleadings  and  evidence,  and  in  the  other  case  the  jnxj  draw 
it.  An  inference  is  nothing  more  than  a  permissible  de- 
duction from  the  evidence,  while  a  presumption  is  com- 
pulsory and  cannot  be  disregarded  by  the  jury.  When  the 
court  refused  to  give  the  instruction  as  plaintiff  requested 
it  to  be  given,  and  substituted  that  which  was  given,  the 
jury  might  well  have  inferred  that  the  court  was  of  the 
opinion  that  the  prayer  for  instruction  was  too  strongly 

17  Thayer,  Cases  on  Bv.  38. 

18  Cogdell  V.  Wilmington  &  W.  E.  Co.,  132  N.  C.  852,  44  S.  E.  618. 
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worded,  and  that  the  inference  was  to  be  drawn  by  them, 
and  that  it  was  not  obligatory  upon  them  to  infer  the  fact 
of  care  on  the  part  of  the  intestate."  In  two  other  cases 
in  that  state  the  distinction  has  been  made.  Malice  may 
in  some  cases  be  inferred  from  the  want  of  probable  cause, 
but  the  law  makes  no  such  presumption.  It  is  a  mere  in- 
ference of  fact,  which  the  jury  may  or  may  not  make,  and 
it  should  not  have  been  left  to  them.^'  In  the  other  case, 
the  court  equally  recognized  the  legal  difference  between 
the  words.  The  court  had  charged  the  jury  that  if  a 
notice  was  correctly  addressed  and  deposited  in  the  post- 
oiSce,  the  law  presumes  that  it  was  received,  and  therefore 
had  been  duly  served;  but  afterward  the  court  left  it  to 
the  jury  to  decide,  as  an  open  question  of  fact,  or  as  an 
inference  to  be  drawn  from  the  evidence,  whether  the 
notice  had  been  served  or  not.  The  supreme  court  held 
that  it  was  error  to  have  thus  weakened  the  force  of  the 
presumption;  in  other  words,  to  have  substituted  the  per- 
missive inference  from  the  evidence  by  the  jury  for  the 
compelling  force  of  the  unrebutted  presumption.^"  What- 
ever confusion  has  arisen  in  the  past  between  the  terms, 
the  distinction  is  now  so  plainly  written  that  it  seems 
almost  supererogatory  to  refer  to  it.  It  is,  however,  only 
by  persistent  reference  that  we  can  hope  to  impress  legal 
writers  with  the  paramount  importance  of  absolute  cor- 
rectness in  the  use  of  technical  terms,  so  that  the  reader 
has  not  to  question  their  appropriate  application  to  the 
context.  Inasmuch  as  a  presumption  is  the  deduction 
which  the  law  expressly  directs  to  be  made  from  particular 
facts,  and  an  inference  is  a  deduction  which  may  be  made 
from  any  facts  legally  proved  (provided  that  that  infer- 
ence is, founded  on  such  a  deduction  from  a  fact  legally 
proved  as  is  warranted  by  a  consideration  of  the  usual 
propensities  or  passions  of  men,  the  particular  propensities 
or  passions  of  the  person  whose  act  is  in  question,  the 
course  of  business,  or  the  course  of  nature ),^^  it  seems  well- 

19  Johnson  v.  Chambeis,  32  N.  C.  20  Bragaw  v.  Supreme  Lodge,  124 

292.  N.  C.  154,  32  S.  E.  544. 

21  Cal.  Code  Civ.  Proc,  §  1960. 
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nigh  impossible  that,  with  any  regard  to  reasonable 
accuracy,  the  error  of  continued  confusion  should  be  per- 
petuated. 

§  9b  (8),  Presumptions — In  general. — The  whole  his- 
tory of  jurisprudence  illustrates  the  fact  that  among  judges, 
as  among  legislators,  there  is  a  constant  struggle,  how- 
ever ineffectual  it  may  be,  to  approach  uniformity  in  the 
law.  Although  every  judge  understands  that  each  case 
should  be  determined  according  to  its  own  facts,  he  often 
finds  different  cases  so  nearly  analogous  in  the  facts  pre- 
sented that  similar  instructions  to  the  jury  are  appropriate 
in  each.  Judges  thus  find  themselves  not  only  applying 
to  different  cases  the  same  substantive  rules  of  law,  but 
they  derive  aid  from  precedents  even  in  reaching  conclu- 
sions as  to  the  facts  of  a  given  cause.  To  illustrate  the 
growth  of  presumptions  of  law:  There  were  probably  in- 
stances in  the  history  of  the  common  law  where  children 
under  seven  years  of  age  were  convicted  of  criminal 
offenses.^  Judges,  however,  acting  upon  their  knowledge 
of  the  incapacity  of  children  of  very  tender  age  to  form  a 
criminal  intent,  undoubtedly  very  early  instructed  juries 
to  act  with  caution  in  such  cases;  and  later  the  rule  was 
established  without  the  aid  of  any  statute  and  purely  by 
way  of  judicial  legislation  that  a  child  under  seven  years 
of  age  could  not  commit  a  felony.^*  In  like  manner  the 
judges  gradually  developed  the  rule  independently  of  stat- 
utes that  if  seven  years  elapse  after  a  traveler  has  crossed 
the  high  seas  without  being  heard  from,  the  presumption 
arises  that  he  is  dead.^*  As  another  illustration  of  judge- 
made  law,  the  courts  slowly  adopted  the  practice  of  in- 
structing juries  that  from  the  long  enjoyment  of  an  incor- 
poreal hereditament  they  might  draw  the  inference  of 
right  to  such  enjoyment  in  the  possessor.^®  These  and  other 
illustrations  which  will  be  discussed  under  the  appropriate 
heads  exemplify  the  manner  in  which  the  courts  have 
gradually  deduced  canons  of    evidence  for  inferring  the 

22  1  Euss.  Cr.,  6tli  ed,;  p.  114,  m.  24  Post,  §  61. 

23  Post,  §  &8.  25  Post,  §  75  et  seq. 
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existence  of  one  fact  from  other  facts  which  are  proved  and 
which  generally  accompany  the  facts  so  to  be  inferred. 
Ont  of  these  attempts  of  many  judges  to  deduce  rules  for 
determining  the  probative  effect  of  certain  facts  or  groups 
of  facts  often  recurring  have  developed  many  rules  called 
presumptions,  but  which  widely  differ  in  importance  and 
intensity.  As  we  go  on  it  will  be  seen  that  some  of  these 
presumptions  play  quite  as  important  a  part  in  the  admin- 
istration of  justice  as  those  parts  of  the  municipal  law 
which  are  embodied  in  statutes;  they  are  of  such  impor- 
tance that,  if  disregarded  by  a  jury,  the  verdict  will  be 
set  aside, 

§  9c  (8).  Presumptions — Classiflcation. — On  the  other 
hand,  there  are  other  presumptions,  so  called,  which 
scarcely  ought  to  be  dignified  by  the  name,  but  which  have 
been  long  recognized  as  such  in  the  courts,  and  have  some 
value  in  aiding  the  court  or  jury  to  draw  the  proper  infer- 
ences from  faicts  established.  Although  more  elaborate 
classifications  of  the  different  presumptions  have  some- 
times been  made,  the  one  which  is  most  common  is  that 
of  presumptions  of  fact  and  presumptions  of  law.  Authors 
have  sometimes  added  another  class  called  mixed  presump- 
tions, meaning  those  partaking  of  the  nature  of  both  of 
the  other  classes;  but  the  distinctions  in  this  classification 
are  so  uncertain  and  refined  as  to  be  of  little  practical 
value.^  Other  writers  again  make  the  division  into  nat- 
ural and  legal  presumptions  as  distinguished  from  what 
they  call  artificial  presumptions.''''  The  term  "natural 
presumption"  has  been  applied  where  a  fact  is  proved, 
wherefrom  by  reason  of  the  connection  founded  on  experi- 
ence the  existence  of  another  fact  is  directly  inferred. 
Where  the  existence  of  the  one  fact  is  not  direct  evidence 
of  the  existence  of  the  other,  but,  the  one  fact  existing  and 
being  proved,  the  law  raises  an  artificial  presumption  of 

26  See  the  fanciful  classification  teresting  sense  in  Hanson  v.  Lessee 
of  Coke  cited  in  Best;  Ev.,  10th  ed.  ,  of  Eustace,  2  How.  (XJ.  S.)  653,  709, 

27  Gulick  V.  Loder,  13  N.  J.  L.  68,  11  L.  Ed.  438.  See,  also,  cases  ool- 
23  Am.  Dec.  711.  The'  term  "artifi-  leeted  in  9'Ency.  of  Ev.,  882  et  seq. 
cial  presumption"  is  used  in  an  in- 
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the  existence  of  the  other,'  it  was  called  a  legal  or  artificial 
presumption.  We  find  them  also  arbitrarily  divided  into 
rebuttable  and  conclusive  presumptions,  which  division  has 
the  merit  of  including  both  those  of  law  and  of  fact,^*  and 
conclusive  presumptions  are  defined  as  inferences  which 
the  law  makes  so  peremptory  that  it  will  not  allow  them 
to  be  overturned  by  any  contrary  proof,  however  strong, 
while  disputable  presumptions  are  such  inferences  of  law 
as  hold  good,  until  they  are  invalidated  by  proof  of  a 
stronger  presumption.  Weak,  strong  and  violent  presump- 
tions can  hardly  be  called  divisions  of  the  main  subject, 
and  Blackstone's  term  is  sometimes  used,  questionably,  in 
modern  cases.  Violent  presumptions  are  in  some  states 
held  conclusive,  in  others  not.^*  Thayer  says^"  that  the 
discrimination  between  presumptions  of  law  and  what  are 
infelicitously  termed  presumptions  of  fact,  however  im- 
portant it  may  be  in  pleading  or  elsewhere,  is  one  of  no 
special  significance  in  the  law  of  evidence;  for  all  pre- 
sumptions, other  than  the  mere  nontechnical  recognition, 
by  courts,  of  ordinary  processes  of  reasoning  are  the  sub- 
ject of  rules  of  presumption,  and  these  rules,  of  whatever 
varying  degrees  of  stringency  and  exactness  of  application 
they  may  be,  all  of  them,  belong  to  the  law  and  are  rules 
of  law.  They  may  or  may  not  be  enforced  by  courts  in 
granting  a  new  trial,^^  but  the  essential  character  and 
operation  of  presumptions,  so  far  as  the  law  of  evidence  is 

28  Ohamlilee  v.  McKenzie,  31  Ark.  be  found  by  experience  and  observa- 
155;  Joyner  v.  South  Carolina  K.  tion  to  be  invariable  in  all  instances, 
Co.,  26  S.  C.  49,  1  S.  E.  52;  Brandt  the  presumption  is  what  in  law  is 
V.  Morning  Journal  Assn.,  81  App.  denominated  violent,  and  is  equal  to 
Div.  183,  80  N.  Y.  Supp.  1002;  Bou-  full  proof:  Davis  v.  Curry,  2  Bibb 
vier.  Law  Diet.  (Ky.),  238,  239. 

29  We  understand  by  a  violent  30  Thayer,  Cases  on  Ev.  42. 
presumption  one  which  is  very  31  Best,  Ev.,  §§  314,  321,  323,  327. 
strong  and  forcible,  although  not  "We  find  the  same  presumption 
one  which  is  necessarily  conclusive:  spoken  of  by  judges  sometimes  as  a 
Shealy  v.  Edwatds,  75  Ala.  411,  419.  presumption  of  law,  sometimes  as  a 
The  strength  of  the  presumption  is  presumption  of  fact,  sometimes  as  a 
always  in  proportion  to  the  fre-  presumption  which  juries  should  be 
queney  of  the-  connection  between  advised  to  make,  and  sometimes  as 
the  fact  to  be  inferred  and  that  one  which  it  was  obligatory  ■  on  them 
which  is  proven.    If  the  connection  to  make." 
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concemed,  is  in  all  cases  the  same,  whether  they  be  called 
by  one  name  or  the  other;  that  is  to  say,  they  throw  upon 
the  party  against  whom  they  work  the  duty  of,  going  for- 
ward with  the  evidence;  and  this  operation  is  all  their 
effect,  regarded  merely  in  their  character  as  presumptions. 
With  this  practical  dismissal  of  the  subject  of  classification 
of  presumptions,  cordial  approval  must  be  expressed.  In 
actual  practice,  when  a  presumption  is  to  be  dealt  with, 
the  lawyer  need  regard  only  the  working  effect  of  the  pre- 
sumption, and  the  stage  of  his  action  where  it  has  appeared, 
the  duty  it  casts  upon  him  or  the  other  side,  the  nature 
of  it  rather  than  the  name,  his  knowledge  of  the  essential 
character  and  operation  of  the  presumption  rather  than  a 
nodding  acquaintance  with  fanciful  names  coined  by  over- 
zealous  text-writers. 

§  10  (9).    Presumptions  of  law  and  of  fact — ^Distinction. 

Preserving  only  the  division  of  presumptions  into  those  of 
law  and  of  fact,  we  shall  endeavor  to  render  the  confusion 
which  has  percolated  through  the  whole  subject  of  pre- 
sumptions a  little  less  confusing.  It  will  be  found  that 
even  these  terms  have  been  used  interchangeably,  though 
they  stand  far  apart.^^ 

Among  the  many  distinctions  well  drawn  by  able  men 
that  of  Grover,  J.,  stands  pre-eminent.  "The  distinction 
between  a  presumption  of  law  and  of  fact  is,  that  the 
former  is  to  be  declared  and  applied  by  the  court  in  all 
cases  where  the  facts  raising  it  are  established;  and  the 
latter  is  a  question  for  the  determination  of  the  jury,  who 
are  to  exercise  their  judgment  in  the  particular  case  and 
find  the  fact,  if  satisfied  of  its  truth;  or  if  not  so  satisfied, 
refuse  to  find  it.''^^*  This  is  at  once  logical  and  couched 
in  such  terms  as  should  preclude  the  possibility  of  misuse 
of  the  terms.    Presumptions  of  law  are  usually  founded 

82  Wharton      whimsically     places  effect  shall  be  assigned  to  the  fact 

presumptions    of    law    as    the  outer  which  successfully  passes  the  ordeal 

guard  of   the  gates   anuounoing  the  of  admissibility:  Crim.  Ev.,  §  714. 

conditions    on   which    evidence    may  33  Stover  v.  People,  56  N.  Y.  315 

enter,   and  presumptions   of  fact   as  317. 
the  inner  guard  to   determine  what 
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upon  reasons  of  public  policy,  social  convenience  and  safety 
which  are  warranted  by  the  legal  experience  of  courts  in 
administering  justice.  The  court  may  always  instruct  the 
jury  as  to  the  force  and  effect  of  legal  presumptions. 
Presumptions  of  fact  must  always  be  drawn  by  a  jury,  and 
such  presumptions  result  from  the  proof  of  a  fact,  or  a 
number  of  facts  and  circumstances  which  human  experi- 
ence has  shown  are  usually  associated  with  the  matter 
under  investigation.  A  sharp  distinction  is  marked  by 
regarding  a  presumption  of  law  as  an  arbitrary  rule  of 
law  that,  when  a  certain  fact  appears,  a  certain  other  fact 
is  conclusively  deemed  to  be  established  until  contrary  evi- 
dence is  introduced;  whereas  a  presumption  of  fact  is 
merely  a  logical  inference  or  conclusion  which  the  trier  of 
the  facts  is  at  liberty  to  draw  or  refuse  to  draw.^*  Further 
distinctions  will  be  made  apparent  in  the  subsequent  sep- 
arate treatment  of  these  two  presumptions. 

§  10a  (9).  Presumptions  of  fa.ct— Definition  of  "fact," 
Around  the  word  "fact"  have  been  spun  so  many  defini- 
tions that  the  student  finds  himself  only  too  often  dazed 
into  a  perfunctory  elucidation  of  them.  There  is  no  neces- 
sity for  this  in  the  use  of  the  term  in  its  present  connota- 
tion. Ordinarily,  a  fact  is  something  done  or  which  has 
come  to  pass;  an  act  or  deed  or  event;  an  effect  produced 
or  a  result  achieved;  anything  regarded  as  strictly  true  or 
actually  existent,  whether  material  or  mental;  reality;  actu- 
.  ality.*^  These  dictionary  definitions  have  found  support 
in  recent  cases  which  adopt  the  ideas  of  actuality,  achieve- 
ment, and  accomplishment  with  respect  to  it.^''  In  legal 
use  it  includes  the  fact  that  any  mental  condition  of  which 
any  person  is  conscious  exists.^''  In  this  aspect  it  requires  a 
little  consideration.     The  popular  acceptation  of  the  term 

34  United    States    v.    Searcey,    26  36  Gates  v.  Haw,  150  Ind.  370,  50 

Fed.  435,  and   other  cases  collected  N.  E.  299;  Lackey  v.  Vanderbilt,  10 

in  9  Ency.  of  Ev.  883.     It  is  public  How:    Pr.     (N.    ,Y.)     155.     "A    fact 

policy  which  is  the  mother  of  pre-  is   something   fixed,    unchangeable": 

sumptions:    The  Ship  Poll  Gary,  45  Huber  v.  Guggenheim,  89  Fed.  598. 

Ct.  of  CI.  (U.  S.)  219.  37  Stephen,  Digest  Ev.,  art.  1. 

*S  standard  Dictionary. 
Eridence  I — 5 
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does  not  go  so  far.  It  stops  at  a  fact  being  an  existing 
or  true  thing.  The  legal  meaning  is  not  limited  to  what 
is  tangible  or  visible  or  in  any  way  the  object  of  sense. 
Things  invisible,  mere  thoughts,  intentions,  fancies  of  the 
mind,  when  conceived  of  as  existing  or  being  true,  are  con- 
ceived of  as  facts.**  For  the  student  to  evolve  his  own 
idea  of  what  a  legal  fact  is  in  its  relation  to  evidence,  the 
first  step  in  his  process  of  ratiocination  must  be  the  recog- 
nition that  the  signification  of  the  term  "evidence"  is  not 
self-contained,  and  that  "it  presents  no  complete  idea  to 
the  mind,  unless  in  connection  with  the  object  to  which  it 
necessarily  relates.  That  object  is  fact  or  matter  of 
fact.''^^  Strange  to  say,  "fact"  and  "evidence"  have 
been  used  synonymously  with  a  disregard  of  the  accumu- 
lating heap  of  confusion  on  to  which  every  scrap  of  evi- 
dentiary difficulty  is  thoughtlessly  flung.  Analytical 
judges  have  endeavored  to  stay  these  verbal  scavengers  m 
vain.'*"  Occasionally  the  paradoxical  term,  "false  facts," 
is  encountered.  Burrill*'  puts  it  substantially,  that  to  be 
available  for  any  human  purpose,  facts  must  become  the 
subjects  of  human  observation.  "A  faet,  as  observed,  is 
often  the  real  fact  as  it  exists;  and  the  impression  made 
through  the  senses,  upon  the  mind,  is,  so  to  speak,  an  exact 
copy  of  it.  But  frequently  this  is  otherwise;  an  appear- 
ance resembling  the  fact,  or  a  counterfeit  presentment  of 
it,  impresses  the  sense  so  strongly,  that  it  is  allowed  to  take 
its  place,  and  is  believed  and  reported  as  such."  This, 
however,  is  a  comparatively  -rare  situation,  and  in  its  every- 

38  Thayer,  Prel.  Treat,  on  Ev.  191.  the  evidence  from  the  facts  stated  by 

39  Burrill,  Circ.   Ev.   2.  the      court."     Bennett,     J.,     in     Clay 

40  McCabe,  J.,  in  Boyer  v.  Eobert-  County  v.  Simonsen,  1  Dak.  405,  46 
son,  144  Ind.  604,  43  N.  E.  879;  and  N.  W.  592,  595:  "Every  faet  which 
the  same  .  judge  in  Gates  v.  Haw,  the  plaintiff  must  prove  to  entitle 
150  Ind.  370,  50  N.  E.  299.  Elliott,-  him  to  maintain  Ms  suit,  and  which 
J.,  in  Parks  v.  Satterthwaite,  132  Ind.  the  defendant  has  a  right  to  eontro- 
411,  32  N.  E.  82:  "Statements  of  vert  in  his  answer,  must  be  distinctly 
mere  matters  of  evidence  are  out  of  averred  and    set    forth    according  to 

place    in     a    special    finding their  legal  effect  and  operation,  and 

Evidence    and    facts    are    essentially  not  the  evidence  of  those  facts." 
different  things..    We  cannot  do  other-  *1  Burrill,  Circ.  Ev.  2ilS. 

wise  than  eliminate  the  statements  of 
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day  legal  sense  the  fact  is,  as  the  same  learned  writer  puts 
it,  an  actual  reality  or  verity,  something  positively  true, 
which  has  actually  existed  or  does  exist,  an  event  which 
has  actually  occurred  or  does  occur.  "This  is  fact  in  the 
abstract,  such  as  may  exist  independently  of  any  human 
observation,  opinion  or  judgment  respecting  it.  In  this 
sense,  fact  and  truth  are  synonymous,  and  the  idea  of  fact 
is  wholly  at  variance  with  anything  like  deception  or 
error.  "*^  One  of  the  clearest  expositions  of  the  meaning 
of  facts  is  as  follows: 

When  a  controversy  is  submitted,  the  first  and  most  es- 
sential step  is  to  determine  the  facts,  for  the  facts  are  the 
source  and  cause  of  the  law.  A  "fact,"  as  the  term  is 
used  in  legal  proceedings,  is  an  event,  a  thing  done  or  said, 
an  act  or  action  which  is  the  subject  of  testimony.  The 
condition  or  state  of  mind  at  a  given  time  is  a  fact.  If 
any  emotion  is  felt,  as  joy,  grief,  or  anger,  the  feeling  is  a 
fact.  If  the  operations  of  the  mind  produce  an  effect,  as 
knowledge,  skill,  intention,  this  effect  on  the  mind  is  a 
fact.  When  the  mental  processes  lead  up  to  and  produce 
a  desire  or  intention  to  do  a  certain  thing,  such  state  of 
mind  is  a  fact.  Willfulness  is  a  desire  or  intention  to 
produce  a  certain  result;  hence  willfulness  is  a  fact.  This, 
at  least,  is  the  general  rule.  We  ascertain  the  existence 
of  a  fact  by  means  of  evidence.  The  evidence,  and  each 
item  thereof,  are,  in  a  certain  sense,  facts.  But  the  differ- 
ent items  of  the  evidence  are  not  necessarily  such  facts  as 
call  in  operation  the  law.  It  is  the  proof — the  facts  result- 
ing from  the  evidence — that  invoke  the  law.  It  is  the 
chief  purpose  of  a  judicial  inquiry  to  ascertain  the  proba- 
tive or  ultimate  facts.  The  application  of  the  law  to  them 
follows  as  a  necessary  incident.*^    Bentham  and  Best  bo^h 

<2  Id.     The     terms     "truth"     and  and   especially   those   including  false- 

"fact,"  however,  are  not,  in  pleading,  hoods,  are  abolished  by  the  code,  and 

synonymous:  Pool  v.  Eailroad  Co.,  23  truth  substituted  in  their  place,   and 

S.    C.   289;     Lawrence    v.   Wright,   9  so    far  ....  there    is    an    improve- 

Super.    Ct.    N.    Y.    (2   Duer)    673,   2  ment.     Oh,  si  sic  omnia!" 
Wait  Pr.  307;  Ensign' v.  Sherman,  14  «  Barr  v.  Chicago,  St.  L.  &  P.  E. 

How.  Pr.   (N.  Y.)   439.    In  the  last-  Co.,  10  Ind.  App.  433,  37  N.  E.  814, 

named    case.    Strong,   J.,   says:    "My  815.  ' 

impression   is,  that   mere   formalities. 
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name  six  divisions  of  .facts,  physical,  psychological,  events, 
states  of  things,  positive  and  negative,**  and  they  thus 
distinguish  between  them.  "A  physical  fact  is  a  fact  con- 
sidered to  have  its  seat  in  some  inanimate  being;  or  if  an 
animate  being,  by  virtue,  not  of  the  qualities  by  which  it  is 
considered  animate,  but  of  those  which  it  has  in  common 
with  the  class  of  inanimate  beings.  A  psychological  fact- 
is  considered  to  have  its  seat  in  some  animate  being;  and 
that,  by  virtue  of  the  qualities  by  which  it  is  constituted 
a'nimate."  They  mark  the  difference  between  events  and 
states  of  things  as  that  between  the  existence  of  a  portion 
of  matter  inanimate  or  animate  either  in  a  state  of  motion 
or  in  a  state  of  rest.  Thus  the  existence  of  a  tree  is  a  state 
of  things;  its  fall,  an  event.  As  to  the  last  two  of  those 
named  it  is  said:  "The  only  really  existing  facts  are  posi- 
tive facts.  A  negative  fact  is  the  nonexistence  of  a  posi- 
tive one  and  nothing  more;  though,  in  many  instances, 
according  to  the  mode  of  expression  commonly  employed 
in  speaking  of  it,  the  real  nature  of  it  is  disguised."*^ 

§  10b  (9).  Presumptions  of  fact — Use  of  the  phrase 
"matter  of  fact." — An  eminent  English  writer  says:  "By 
a  matter  of  fact — ^I  understand  anything  of  which  we  obtain 
a  conviction  from  our  internal  consciousness  or  any  in- 
dividual event  or  phenomenon  which  is  the  object  of  sensa- 
tion."*® It  is  used,  also,  by  Greenleaf  in  his  definition 
of  evidence,*^  when  he  says  it  includes  all  the  means  by 
which  any  alleged  "matter  of  fact"  is  established  or  dis- 
proved. Notwithstanding  some  writers  are  inclined  to 
adopt  the  view  that  it  is  a  division  of  the  main  term  "fact," 
we  are  of  the  opinion  that  the  phrase  should  be  construed 
as  alluding  to  the  particular  fact  then  under  discussion, 

**  Bentham,   Jud.   Ev.,  c  3;   Best,  jeots,   thus  excluding  general  expres- 

Ev.,  §§  12,  13.  sions     or     formulas,     descriptive     of 

*B  'The    excerpts     are    made     from  classes  of  facts  or  sequences  of  phe- 

Bentham.      Best    follows   him    almost  nomena,  such  as  that  the  blood  circu- 

ipsissimis  verbis.  lates  or  the  sun  attracts  the  planets, 

<6  Sir  George  C.   Lewis,   Authority  and  the  like.     To  that  extent,  there- 
in   Matters    of    Opinion,    c.    1.     The  fore,    his    qualified    definition   is   not 
learned    writer,    however,    limits    his  satisfying, 
definition    to    individual    sensible    ob-  *^  Ante,  §  3. 
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and  in  the  plain  sense  of  the  words.  No  useful  end  is 
gained  by  manufacturing  a  purely  technical  term  of  the 
phrase,  the  two  introductory  words  not  altering  the  char- 
acter of  the  word,  and  serving  only  to  indicate  the  par- 
ticular question  of  fact  under  consideration.  It  is  to  be 
noted  that  the  statutory  definition  of  evidence  uses  the 
phrase  shorn  of  the  words  "matter  of."  Stephen  speaks 
of  "what  facts"  may  be  proved,  not  what  matters  of  fact. 
The  codes  use  the  words  "question  of  fact."  In  the  inter- 
pretation, therefore,  of  the  phrase,  the  safer  method  is  ,to 
deal  with  it  not  as  a  "matter  of  fact,"  but  as  a  matter  of 
"fact,"  indicating  that  a  particular  fact  is  at  that  moment 
the  subject  that  occupies  the  attention  and  calls  for  con- 
sideration. It  can  safely  be  used  as  distinguishing  the 
subject  from  a  matter  of  law  or  a  matter  of  opinion  or  a 
matter  of  anything  else,  but  in  the  desire  to  keep  so  vast  a 
subject  as  the  law  of  evidence  within  reasonable  bounds 
every  effort  should  be  made  to  avoid  a  hypertrophy  of 
definition  and  limit  those  digressions  which  too  often  render 
irksome  the  consideration  of  an  interesting  and  important 
subject. , 

§  10c  (9).  Presumptions  of  fact — Definitions  and  illus- 
trations.— The  difficulty  which  the  reader  must  qncounter 
in  dealing  with  "presumptions  of  fact"  is  not  diminished 
by  the  knowledge  that  not  only  is  the  subject  elusive  but  the 
title  of  it  is  really  a  makeshift  for  want  of  better  nomencla- 
ture. That  inferences  or  assumptions  or  presumptions  of 
fact  have  passed  by  the  title  name  from  the  earliest  times  is 
perhaps  the  only  excuse  that  can  be  offered  for  their  con- 
tinuance, except  the  time-honored  one  of  shrinking  from  the 
introduction  of  one  more  technical  term  into  the  legal  vocab- 
ulary. It  is  always  interesting  to  read  what  Blackstone  has 
to  say  on  any  subject,  and  the  terms  he  used  are  still  occa- 
sionally to  be  met  with.**  "Violent  presumption  is  many 
times  equal  to  full  proof;  for  there  those  circumstances  ap- 
pear which  necessarily  attend  the  fact.  As  if  a  landlord  sues 
for  rent  due  at  Michaelmas,  1754,  and  the  tenant  cannot 

48  Cooley's    Blackstone,   p.    1132. 
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prove  the  payment,  but  produces  an  acquittance  for  rent  due 
at  a  subsequent  time,  in  full  of  all  demands,  this  is  a  violent 
presumption  of  his  having  paid  the  former  rent,  and  is 
equivalent  to  full  proof;  for  though  the  actual  payment  is 
not  proved,  yet  the  acquittance  in  full  of  all  demands  is 
proved,  which  could  not  be  without  such  payment;  and  it 
therefore  induces  so  forcible  a  presumption,  that  no  proof 
shall  be  admitted  to  the  contrary.  Probable  presumption, 
arising  from  such  circumstances  as  usually  attend  the  fact, 
hath  also  its  due  weight;  as  if,  in  a  suit  for  rent  due  in 
1754,  the  tenant  proves  the  payment  of  the  rent  due  in 
1755;  this  will  prevail  to  exonerate  the  tenant,  unless  it 
be  clearly  shown  that  the  rent  of  1754  was  retained  for 
some  special  reason,  or  that  there  was  some  fraud  or  mis- 
take; for  otherwise  it  will  be  presumed  to  have  been  paid 
before  that  in  1755,  as  it  is  most  usual  to  receive  first  the 
rents  of  longest  standing.  Light  or  rash  presumptions 
have  no  weight  or  validity  at  all."  It  has  been  said  that 
presumptions  of  fact  can  hardly  be  classed  with  propriety 
as  belonging  to  this  branch  of  the  law.  Says  Professor 
Greenleaf:  "They  are  in  truth  but  mere  arguments,  of 
which  the  major  premise  is  not  a  rule  of  law;  they  belong 
equally  to  any  and  every  subject  matter;  and  are  to  be 
judged  by  the  common  and  received  tests  of  the  truth  of 
propositions  and  the  validity  of  arguments.  They  depend 
upon  their  own  natural  force  and  efficacy  in  generating  be- 
lief or  conviction  in  the  mind,  as  derived  from  these  con- 
nections, which  are  shown  by  experience,  irrespective  of 
any  legal  relations.  They  differ  from  presumptions  of  law 
in  this  essential  respect,  that  while  those  are  reduced  to 
fixed  rules,  and  constitute  a  branch  of  the  particular  system 
of  jurisprudence  to  which  they  belong,  these  merely  nat- 
ural presumptions  are  derived  wholly  and  directly  from 
the  circumstances  of  the  particular  case,  by  means  of  the 
common  experience  of  mankind,  without  the  aid  or  control 
of  any  rules  of  law  whatever.  Such,  for  example,  is  the 
inference  of  guilt,  drawn  from  the  discovery  of  a  broken 
knife  in  the  pocket  of  the  prisoner,  the  other  part  of  the 
blade  being  found  sticking  in  the  window  of  a  house,  which, 
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by  means  of  sucli  an  instrument,  had  been  burglariously 
entered."*"  These  are  sometimes  called  natural  presump- 
tions, since  they  are  supposed  to  correspond  with  those 
inferences  which  the  reasoning  process  would  ordinarily 
deduce  from  a  given  state  of  facts,  and  do  not  depend  upon 
those  artificial  rules  which  precedent  has  developed  into 
law.  Among  the  illustrations  which  have  been  given  of 
presumptions  of  fact  are  the  following:  The  presumption 
of  guilt  derived  from  foot-marks,  resembling  those  of  a 
particular  person,  being  found  on  the  snow  or  ground  near 
the  scene  of  crime.  The  presumption  of  homicide  from 
previous  quarrels  or  from  the  accused  having  a  pecuniary 
interest  in  the  death  of  the  deceased.^"  The  most  familiar 
illustration,  and  the  one  most  cited,  is  that  derived  from 
the  Scriptures,  in  which  Solomon  determined  that  the  pre- 
tended mother  was  not  the  real  mother  of  the  child  she 
was  willing  to  have  divided  in  twain."  Other  illustrations 
are  thus  given  by  Mr.  Starkie:  "Presumptions,  and  strong 
ones,  are  constantly  founded  on  a  knoTvledge  of  mankind; 
a  man's  motives  are  inferred  from  his  acts,  and  his  con- 
duct from  the  motives  by  which  he  was  known  to  be  in- 
fluenced; it  is  presumed,  that  a  rational  agent  intended 
the  consequence  which  his  acts  naturally  tended  to  accom- 
plish; that  he  consults  his  own  interests ; 'that  if  he  pays 
or  acknowledges  a  debt  it  is  really  due;  that  if  he  admits 
himself  to  be  guilty  of  a  crime  the  admission  is  true;  that 
he  does  not  commit  a  crime,  or  do  any  other  act  which 
tends  to  prejudice,  without  a  motive.  Presumptions  of 
this  nature,  in  almost  every  case  of  circumstantial  evi- 
dence, afford  a  light  which  may  be  considered  to  be  abso- 
lutely essential  to  the  discovery  of  truth;  but  then  they 
operate  simply  by  their  own  intrinsic  efficacy  as  ascer- 
tained by  experience,  and  never  so  conclusively  as  to  form 
the  basis  of  an  artificial  rule  which  is  to  operate  invari- 

49  Greenl.     Ev.,     §44.     But     they  Eep.  303;  Byeyznski  v.  Illinois  Steel 

must  be  based  on  known  facts  and  not  Co.,  115  111.  App.  326;  Cunard  S.  S. 

on    presumptions:    Manning    v.    Ins.  Co.  v.  Kelley,  126  Fed.  610,  61  C.  C. 

Co.,   100  XT.   S.   693,  25  L.   Ed.   761;  A.  532. 

Looney  v.  Metropolitan  R.  B.  Co.,  200  50  Best,  Ev.,  lOth  ed.,  §  319. 

U.  S.  480,  50  L.  Ed.  564,  26  Sup.  Ct.  51  l  Kings,  c.  3. 
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ably. "^2  "Presumptions,"  says  Best,  J.,  "are  nothing 
more  than  weighing  probabilities  and  deciding  by  the 
power  of  common  sense  on  which  side  the  truth  is " ;  and 
Abbott,  C.  J.,  in  the  same  case  said:  "A  presumption  of 
any  fact  is  probably  an  inferring  of  that  fact  from  other 
facts  that  are  known;  it  is  an  act  of  reasoning. "^^  A  legal 
author  says  that  the  distinction  between  presumptions  of 
law  and  presumptions  of  fact  is  in  truth  the  difference 
between  things  that  are  in  reality  presumptions  (in  the 
sense  explained  above)  and  things  that  are  not  presump- 
tions at  all,  and  a  presumption  of  fact  in  the  usual  sense 
is  merely  an  improper  term  for  the  rational  potency,  or 
probative  value,  of  the  evidentiary  fact,  regarded  as  not 
having  the  necessary  legal  consequence,  i.  e.,  as  to  the  duty 
of  production  of  other  evidence  by  the  opponent."  He  in- 
dorses Greenleaf's  statement  that  they  are  "mere  argu- 
ments," and  concludes  his  indictment  of  the  misnomer  in 
these  words:  "So  long  as  the  law  attaches  no  legal  con- 
sequences in  the  way  of  a  duty  upon  the  opponent  to  come 
forward  with  contrary  evidence,  there  is  no  propriety  in 
applying  the  term  'presumption'  to  such  facts,  however 
great  their  probative  significance.  The  employment  here 
of  the  term  'presumption'  is  due  simply  to  historical  usage, 
by  which  'presumption'  was  originally  a  term  equivalent, 
in  one  sense,  to  'inference,'  and  the  distinction  between 
presumptions  of  fact  and  of  law  was  a  mere  borrowing  of 
misapplied  continental  terms.  There  is  in  truth  but  one 
kind  of  presumption;  and  the  term  'presumption  of  fact' 
should  be  discarded  as  useless  and  confusing."  Many 
courts  have  adopted  the  proposition  that  presumptions  of 
fact  are  inferences,  which  from  certain  proven  facts  are  to 
be  considered  as  prima  facie  established,  or  which,  in  the 
absence  of  rebutting  evidence,  should  be  or  may  be  drawn 
by  the  court  or  jury  and  which  must  yield  to  direct  rebut- 
ting evidence.^^  Presumptions  of  fact  generally  are  ques- 
tions of    fact.     They  are  merely  the  major  premises  of 

S2  Stark.  Ev.,  Qth  ed.,  p.  744.  54  Wigmore  on  Ev.,  §  2491. 

O'i  Rex  V.  Burdett,  4  Barn,  &  Aid.  B5  See  cases  collected  in  22  Am.  & 

95,   161,   106   Eng.  Eeprint,  »73.  Eng.  Ency.  of  Law,  1235. 
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those  inferences  wliicli  juries  are  at  liberty  to  draw,  in  the 
light  of  their  experience  as  men  of  the  world,  from  the 
facts  directly  proved.'^''  There  exists  no-  need  for  further 
definition  or  authority.  The  nature  of  a  presumption  of 
fact  is  known  sufficiently  by  the  plain  terms  of  its  de- 
scription, which  may  be  summarized  as  an  inference  or 
logical  argument  of  one  fact  from  another  which  has  been 
proved.  It  is  a  simple  piece  of  reasoning  on  the  lines  of 
cause  and  effect — it  is  a  concrete  proposition  that  inasmuch 
as  A,  a  known  fact  has  been  proved,  that  B,  another  and  a 
detached  fact,  may  be  inferred  from  such  proof.^'' 

§  lOd  (9).  Presumptions  of  fact — ^Difficulty  of  classi- 
fication.— It  is  evident  that  many  of  the  instances  com- 
monly cited  as  examples  of  presumptions  of  fact  are  mere 
illustrations  of  circumstantial  evidence.  They  are  infer- 
ences drawn  by  the  ordinary  reasoning  powers  and  without 
the  aid  of  any  artificial  rules  of  law ;  inferences  which,  how- 
ever well  founded  under  some  circumstances,  are  entirely 
unjustifiable  under  others,  and  which  from  the  infinite 
complexity  of  human  affairs  are  too  uncertain  and  un- 
reliable to  be  urged  upon  juries  except  in  an  advisory 
manner.  Since  these  inferences,  sometimes  called  pre- 
sumptions of  fact,  are  mere  permissible  deductions  from 
the  evidence,  it  has  often  been  suggested  that  they  are  in 
fact  not  presumptions  at  all.  But  they  are  constantly  rec- 
ognized in  the  decisions,  although  often  in  a  confused  and 
inaccurate  manner."* 

A  little  consideration  will  serve  to  show  the  practical 
impossibility  of  classifying  such  presumptions.  They  arise 
in  a  legion  of  forms  in  a  legion  of  cases  and  are  kaleido- 
scopic in  their  infinite  variety.  Attempts  have  been  made 
by  legal  and  philosophical  writers,  but  their  well-meant 
efforts  leave  the  impression  of  enumeration  rather  than 
classification.  It  is  not  to  be  inferred  from  our  treatment 
of  a  few  of   the  many  presumptions  of  fact  that  we  have 

86  Commonwealth    v.     Briant,     142  57  Further     illustrations     will     be 

Mass.  463,  56  Am.  Eep.  707,  8  N.  B.  found  collected  in  9  Eney.  of  Ev.  884. 

338;   Leighton  v.   Morrill,   159   Mass.  68  See-       interesting        discussion, 

271,  34  N.  E.  256.  Thayer,  Prel.  Treatise  on  Ev.,  p.  339. 
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attempted  any  general  classification.  The  whole  of  this 
and  the  succeeding  chapter  are  devoted  to  a  discussion  on 
the  best  known  presumptions  which  have  readily  lent  them- 
selves to  useful  juridical  analysis,  but  we  disclaim  any  effort 
to  do  more  than  explain  them  in  their  order.  After  all 
the  lawyer  is  more  interested  in  the  particular  presumption 
to  which  his  attention  is  for  the  time  being  directed  than 
in  any  academic  distinction  or  artificial  arrangement  which 
places  that  presumption  in  a  particular  class  or  in  a  par- 
ticular place  in  that  class. 

§  lOe  (9).  Presumptions  of  fact — Danger  of  English 
precedents. — The  difiiculty  of  classification  above  referred 
to  is,  to  a  certain  extent,  overcome  by  our  ready  means  of 
research  for  precedents  through  the  media  of  such  excel- 
lent digest  systems  as  the  legal  press  affords,  and  we  avail 
ourselves  freely  of  English  decisions — more  especially  con- 
temporaneous ones — to  either  strengthen  a  position  or 
create  a  new  one  if  required.  But  the  monitory  words  of 
Doe,  J.,^^  must  always  be  kept  in  view:  "Among  the  vari- 
ous ways  in  which  the  proviiice  of  the  jury  has  been 
encroached  upon,  in  England,  the  use  of  legal  presumptions 
as  substitutes  for  evidence  is  one  of  the  most  conspicuous. 
In  this  countxy,  where  the  right  of  the  jury,  and  the  right 
of  parties  to  a  full  trial  of  facts  by  jury,  are  more  care- 
fully observed,  the  English  collection  of  legal  -presump- 
tions is  not  to  be  adopted  upon  the  mere  strength  of  pre- 
cedent. In  each  instance  a  critical  examination  is  to  be 
made  to  ascertain  whether  that  which  is  asserted  as  a  legal 
presumption  is  anything  more  than  a  conclusion  of  fact 
at  which  the  court  may  think  the  jury  ought  to  arrive." 

§  lOf  (9).    Presumptions  of  fact — Always  rebuttable. — 

The  use  of  the  term  "presumption"  carries  with  it  its  pos- 
sibility of  rebuttal  or  refutation;  and  by  having  always 
in  mind  the  fact  of  its  nonconclusiveness,  much  of  the  con- 
fusion caused  by  the  name  vanishes.  As,  correctly  speak- 
ing, it  is  not  a  presumption  at  all  but  a  mere  permissible 

69  Lisbon  v.  Lyman,  49  N.  H.  553,  563;  9  Ency.  of  Ev.  884. 
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inference  having  no  legal  significance,®"  its  import  and  its 
importance  vanish  so  soon  as  a  rebuttal  is  furnished  by 
the  opponent.  Bearing,  too,  always  in  mind  that  a  pre- 
sumption has  only  the  effect  of  throwing  upon  him  against 
whom  it  is  raised  the  burden  of  proceeding  with  his  proof, 
but  not  shifting  the  general  burden  of  proof  in  the  case, 
it  will  be  recognized  easily  that  so  soon  as  he  discharges 
his  burden,  that  is  to  say,  adduces  contrary  evidence,  the 
presumption  vanishes  entirely;  until  destroyed  it  is  the 
waterspout  which  threatens  the  existence  of  his  ship  of 
litigation,  but  when  destroyed  by  the  cannon  of  contrary 
evidence  it  falls,  a  harmless  and  often  refreshing  shower 
about  the  vessel.  Presumptions  cannot  be  indulged  in  op- 
position to  facts  which  show  that  the  fact  sought  to  be 
established  by  presumption  can  have  no  existence.  They 
are  only  indulged  in  to  supply  the  absence  of  evidence  or 
averments  respecting  the  facts  presumed,:  and  have  no 
place  for  consideration  when  the  evidence  is  disclosed  or 
the  averment  is  made;®^  and  it  is  always  error  to  assume 
that  a  presumption  prevails  if  there  is  evidence  to  rebut 
it."^  Presumptions  are  indulged  in  to  supply  the  place  of 
facts.  They  are  never  allowed  against  ascertained  and 
established  facts;  when  such  facts  appear,  presumptions 
disappear.^* 

§  lOg  (9).    Presumptions  of   fact  —  Probative   force. — 

From  what  we  have  just  stated,  it  follows  that  it  is  proper 
to  regard  a  presumption  of  fact,  not  as  evidence  at  all, 
but  only  as  the  result  of  evidence.  A  presumption  which 
the  jury  is  to  make  is  not  a  circumstance  in  proof.**  The 
United  States  supreme  court  has,  we  think,  finally  dealt 
with  the  question.  In  one  case®^  White,  J.,  speaks  of  legal 
presumptions  as  evidence  giving  rise  to  resulting  proof 

60  See  cases  collected  in  9  Eacy.  of  63  Lincoln  v.  French,  105  V.  S.  614, 
Ev.  88.4.  26  L.  Ed.  1189. 

61  Galpin  v.   Page,   85  IT.   S.   350,  «*  United  States  v.  Boss,  92  V.  S. 
365,  21  L.  Ed.   959,  963;   Largen  v.  281,  23  L.  Ed.  707;  Manning  v.  Ins. 
State,  76  Tex.  323,  13  S.  W.  161,  and  Co.,  100  IT.  S.  693,  25  L.  Ed.  761. 
cases  cited  in  9  Ency.  of  Ev.  885.  65  CofSn  v.  ITnited  States,  156  XJ.  S. 

62  Diefenthaler  v.  Hall,  96  111.  App.  432,  39  L.  Ed.  481,  493,  15  Sup.  Ct. 
639.  Eep.  394. 
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to  the  full  extent  of  their  legal  efficacy,  but  in  -another™ 
Fuller,  C.  J.,'  says:  "The  court  might  well  have  refused  to 
give  an  instruction  which  was  in  these  words,  and  which 
it  will  be  noted  contain  the  dictum  of  White,  J. :  '  Every 
man  is  presumed  to  be  innocent  until  he  is  proved  guilty, 
and  this  legal  presumption  of  innocence  is  to  be  regarded 
by  the  jury  in  this  case  as  matter  of  evidence  to  the  benefit 
of  which  the  party  is  entitled.  This  presumption  is  to  be 
treated  by  you  as  evidence  giving  rise  to  resulting  proof 
to  the  full  extent  of  its  legal  efficacy.''  "  The  reason  the 
learned  chief  justice  assigned  for  the  justification  of  the 
court's  refusal  to  give  this  instruction  is  "the  ground  of 
the  tendency  of  the  closing  sentence  to  mislead."  In  a 
California  case**'  the  dictum  of  Fuller,  C.  J.,  was  adopted, 
the  court  not  dealing  with  the  question  of  whether  or  not 
it  was  correct,  as  a  matter  of  judicial  literature,  to  call  a 
presumption  of  innocence  evidence.  The  opinion  of  Ful- 
ler, 0.  J.,  referred  to  was  delivered  after  Thayer's  famous 
lecture  on  the  Presumption  of  Innocence,  at  Yale  University 
in  1896,**  in  which  he  dealt  at  length  with  the  opinion  of 
White,  J.,  above  referred  to,  and  may  be  taken  as  having 
been  written  by  the  additional  light  of  the  thoroughness 
of  Thayer's  treatment.  The  cases  are  numerous  on  both 
sides  of  the  question,  but  we  feel  that  the  weight  of  au- 
thority is  against  regarding  a  presumption  as  evidence 
notwithstanding  the  dictum  of  Redfield,  C.  J.,  that  the  fair 
inferences  from  evidence  founded  upon  the  natural  course 
of  business  and  of  human  experience  are  as  'much  evidence 
as  the  principal  facts  from  which  the  deductions  flow.*® 
Much  of  the  confusion  is  caused  by  the  careless  use  of  the 
term,  and  the  habit  of  styling  what  is  really  prima  facie 
evidence  a  presumption,  from  the  reason  that  they  often 
mark  the  same  stage  and  bring  a  cause  to  the  same  point, — 
that  of  forcing  the  opponent  to  proceed.  There  are,  how- 
ever dicta  in  some  of  the  states  which  follow  the  Vermont 

68  Agnew  V.  United  States,  165  U.  68  Thayer,    Prel.    Treat.,    Appendix 

S.   36,  41  L.   Ed.   624,   630,   17   Sup.       B. 
Ct.  Rep.  235.  C9  Austin  v.  Bingham,  31  Vt.  577. 

87  People  V.  Linares,   142   Cal.   17, 
75  Pae.  308. 
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chief  justice.  In  California,  we  find:  "Disputable  infer- 
ences or  presumptions,  while  evidence,  are  evidence  the 
weakest  and  least  satisfactory.  They  are  allowed  to  stand, 
not  against  the  facts  they  represent,  but  in  lieu  of  proof 
of  them.  The  fact  being  proven  contrary  to  the  presump- 
tion, no  conflict  arises;  the  presumption  is  simply  over- 
come and  dispelled."™  We  have  selected  this  case  for  the 
reason  that  it  exemplifies  the  inaccuracy.  It  says  that  when 
the  fact  is  proven  contrary  to  the  presumption,  no  conflict 
arises.  If  the  presumption  were  evidence,  and  contrary 
evidence  were  introduced,  a  conflict  would  most  certainly 
arise,  but  there  can  be  no  conflict  between  evidence  and 
presumption  for  the  reasons  given,  and  hence  the  error  in 
classifying  the  presumption  as  evidence.  When  it  is  con- 
sidered, on  the  one  hand,  that  a  presumption  of  :tact  arises 
from  evidence,  that  it  is  an  inference  from  a  fact  in  evi- 
dence, that  that  evidence  appears  in  a  record  which  con- 
tains all  the  evidence  in  the  cause,  and  does  not  contain  a 
scintilla  of  reference  to  any  presumptions  which  arise  from 
that  evidence,  and,  upon  the  other  hand,  that  while  the  sub- 
jects of  evidence  are  demonstrated,  stated,  exhibited  or 
written,  the  drawing  of  the  inference  is  a  mental  process, 
the  distinction  affords  a  material  aid  in  determining  the 
accurate  signification  and  import  of  the  term. 

§  11  (10).  Presumptions  of  law — Definitions. — When  an 
inference  derives  from  the  law  some  arbitrary  or  artificial 
effect,  and  is  obligatory  upon  judges  and  juries,  that  in- 
ference is  a  presumption  of  law.  It  arises  when  the  facts 
found  are  in  point  of  law  inconsistent  with  any  supposition 
except  that  of  the  existence  or  nonexistence  of  the  fact  in 
controversy,  in  which  case  the  conclusion  is  necessary, — 
independently  of  any  belief  based  upon  what  is  more  or 
less  probable, — because  the  law  declares  the  uniform  effect 

of    such  a  state  and    condition  of    circumstances."    Pre- 

'^^  ^- 

70  Savings    &   L.    Soe.    v.  Burnett,  Sup.  Ct.  Eep.  582.     See,  also,  Cleve-. 
106  Cal.  514,  526,  39  Pac.  922.  land  etc.  B.  Co.  v.  Lynn  (lud.),  98  N. 

71  Sun  Mut.  Ins!  Co.  v.  Ocean  Ins.  B.  67. 
Co.,  107  U.  8.  4-85,  27  L.  Ed.  337,  1 
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sumptions  of  law  are  usually  founded  upon  reasons  of 
public  policy,  and  social  convenience  and  safety,  which  are 
warranted  by  the  legal  experience  of  courts  in  administer- 
ing justice.  Some  of  these  presumptions  have  become 
established  and  conclusive  rules  of  law,  while  others  are 
only  prima  facie  evidence,  and  may  be  rebutted.''^  A  pre- 
sumption of  law  is  one  which  a  judge  draws  from  the  lan- 
guage or  principles  of  the  law  and  from  particular  facts 
or  evidence,  unless  or  until  the  truth  of  such  inference  is 
disproved.  Such  presumption  derives  its  force  from  the 
law,  and  it  should  only  be  rebutted  by  clear  and  satis- 
factory proof  to  the  contrary.''*  It  is  a  juridical  postulate 
that  a  particular  predicate  is  universally  assignable  to  a 
particular  subject  and  derives  its  force  from  jurisprudence 
as  distinguished  from  logic.''*  It  is  a  presumption  arti- 
ficially made  by  annexing  a  rule  at  law  or  legal  incident  to 
a  particular  fact  proved.''^  Presumptions  of  law  are,  in 
reality,  rules  of  law  and  part  of  the  law  itself;  and  the 
court  may  draw  the  inference  whenever  the  requisite  facts 
are  developed,  whether  in  pleading  or  otherwise;  while  all 
other  presumptions,  however  obvious,  being  only  infer- 
ences of  fact,  cannot  be  made  without  the  intervention  of 
a  jury.'"'  Presumptions  of  law  consist  of  those  rules  which, 
in  certain  cases,  either  forbid  or  dispense  with  any  ulterior 
inquiry.  They  are  founded,  either  upon  the  first  princi- 
ples of  justice,  or  the  laws  of  nature,  or  the  experienced 
course  of  human  conduct  and  affairs,  and  the  connection 
usually  found  to  exist  between  certain  things.  The  gen- 
eral doctrines  of  presumptive  evidence  are  not,  therefore, 
peculiar  to  municipal  law,  but  are  shared  by  it  in  common 
with  other  departments  of  science.'''  As  we  have  said, 
these  presumptions  spring  from  the  matrix  of  public  policy. 
Some  of  them  have  become  so  well  established  as  to  be 

72  United  States  v.  Searoey,  26  Fed.  Tr.  Burrill,   Circ.   Ev.  52 ;   Levins  v. 

435,  437.  Rovegno,  71  Cal.  273,  12  Pac.  161. 

w...  TSHD-'^iited  States  V.  Sykes,  58  Fed.  76  Best,    Presump.     18;     Doane    v. 

1000,   1O04.  Glenn,  1  Colo.  495. 
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conclusive  as  rules  of  law,  while  others  are  only  prima  facie 
evidence,  and  may  be  rebutted/^ 

§  11a  (10).  Presumptix)ns  of  law — Conclusive  and  dis- 
putable.— ^Presumptions  of  law  are  generally  divided  into 
two  classes,  conclusive  and  disputable.  Conclusive  or  abso- 
lute presumptions  of  law  are  rules  determining  the  quan- 
tity of  evidence  requisite  for  the  support  of  any  averment 
which  is  not  permitted  to  be  overcome  by  any  proof  that 
the  fact  is  otherwise.™  In  the  earlier  treatises  on  the  law 
of  evidence  various  presumptions  were  treated  under  this 
head  which  are  no  longer  so  classified.  It  will  be  seen,  as 
the  discussion  proceeds,  that  courts  are  inclined  to  aban- 
don the  arbitrary  rules  of  evidence  which  formerly  forbade 
inquiry  into  the  real  facts.  Instruments  under  seal  were 
once  regarded  as  conclusive  evidence  of  a  consideration, 
unless  the  instrument  was  impeached  for  fraud.®"  Receipts 
under  seal  were  conclusively  presumed  to  import  the  pay- 
ment of  money .^^  But  few  of  the  numerous  presumptions 
formerly  called  conclusive  can  now  be  so  classified.  At 
conamon  law  infants  under  seven  are  presumed  to  be  in- 
capable of  committing  crime.  A  boy  under  fourteen  is 
conclusively  presumed  incapable  of  committing  a  rape;  a 
female  of  tender  age  is  conclusively  presumed  incapable, 
of  consenting  to  sexual  intercourse.  This  age,  not  having 
been  precisely  determined  in  the  common  law,  was  fixed  by 
statute  in  the  reign  of  Queen  Elizabeth  at  ten  years.^^  So 
the  issue  of  a  wife  cohabiting  with  her  husband,  who  is  not 
impotent,  is  indisputably  presumed  to  be  legitimate.®*  In 
the  absence  of  statutory  regulations  there  may  be  still  cited 
as  illustrations  of  conclusive  presumptions  of  law  the  pre- 
sumptions that  persons  know  the  law  by  which  they  are 
governed,  and  that  sane  persons  know  the  consequences 
of  their  acts.  Yet  it  may  well  be  urged  that  all  of  these 
so-called  conclusive  presumptions  may  be  more  properly 

T8  City   of  Indianapolis  v.  Keeley,  82  1  Bish.  Cr.  L.,  c.  26,  §§  461,  466; 

167  Ind.  516,  79  N.  E.  499.  Best,  Ev.,  10th  ed.,  §  438;  4  Bl.  Com. 

79  1  Greenl.  Ev,,  §  44.  212;  3  Greenl.  Ev.,  §  211, 

80  Best,  Ev.,  10th  ed.,  §  220.  83  Fost,  §  95. 

81  Best,  Ev.,  10th  ed.,  §  406. 
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described  as  substantive  rales  of  the  law  than  as  conclu- 
sive presumptions  of  law.  The  same  remark  applies  to 
most  of  the  statutes  of  limitations,  which  are  sometimes 
regarded  as  creating  conclusive  presumptions.  Whether 
or  not  these  presumptions  are  to  hold  their  place  as  con- 
clusive, it  is  evident  that  by  far  the  greater  number  of  legal 
presumptions  belong  to  the  class  known  as  disputable  pre- 
sumptions; or  those  presumptions  which  arise  and  con- 
tinue until  they  are  overcome  by  evidence,  or  by  some 
stronger  presumption.  The  presumption  of  innocence,  of 
legitimacy,  and,  indeed,  most  of  those  discussed  in  the  fol- 
lowing pages,  are  illustrations  of  this  class.  An  eminent 
author  says^*  that  in  strictness  there  cannot  be  such  a  thing 
as  a  conclusive  presumption,  because  wherever  from  one 
fact  another  is  conclusively  presumed,  in  the  sense  that  the 
opponent  is  absolutely  precluded  from  showing  by  any 
evidence  that  the  second  fact  does  not  exist,  the  rule  really 
provides  that,  where  the  first  fact  is  shown  to  exist,  the 
second  fact's  existence  is  wholly  immaterial  for  the 
purpose  of  the  proponent's  case;^°  and  to  provide  this  is 
to  make  a  rule  of  substantive  law,  and  not  a  rule  regulat- 
ing the  burden  of  coming  forward  with  evidence.  While 
on  strictly  logical  grounds  this  contention  is  true,  we  must 
not  lose  sight  of  the  fact  that  the  term  is  not  only  popu- 
larly sanctioned,  but  legally  authorized  by  its  statutory 
adoption,  and  it  is  better,  therefore,  to  utilize  it  irrespective 
of  the  suggested  inaccuracy  than  to  risk  the  construction 
of  a  substituted  technical  term  which  might  not  be  as  well 
able  to  stand  the  strain  of  a  higher  critical  analysis.  We 
also  prefer  to  retain  the  two  main  divisions  named  at  the 
head  of  this  section.  In  an  old  case  in  Georgia*^  we  find 
the  court  dividing  presumptions  into  two  kinds:  "First, 
such  as  are  made  by  the  law  itself;  or,  as  they  are  called, 
presumptions  of  wtere  law.  Secondly,  such  as  are  to  be 
made  by  a  juiy,  or  presumptions  of  law  and  of  fact.  Again, 
presumptions  of  mere  law  are  either  absolute  and  conclu- 

84  Wigmore  on  Ev.,  §  2492.  88  Bryan  v.  Walton,  20  Ga.  480. 

85  See  State  v.  Piatt,  2  S.  C.  150, 
154,  16  Am.  Rep.  647. 
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sive:  as,  for  instance,  that  a  bond  or  other  specialty  was 
executed  upon  a  valid  consideration  cannot  be  rebutted 
by  evidence,  so  long  as  the  presumption  is  not  impeached 
for  fraud  (4  Burrow,  2225),  or  they  are  not  absolute,  and 
may  be  rebutted  by  proof."  A  later  case  from  North 
Carolina*'  divides  them  into  four  classes:  "1.  Irrebuttable 
presumptions  of  law.  2.  Eebuttable  presumptions  of  law. 
These  are  acted  on  by  the  court  itself  as  a  part  of  the  law. 
3.  Mixed  presumptions,  called  mixed,  because  the  court 
lays  down  the  law  and  the  jury  acts  upon  it.  4.  Presump- 
tions of  fact,  subdivided  into  slight  and  strong  presump- 
tions, according  to  their  effect  upon  the  burden  of  proof. 
These  are  exclusively  for  the  jury."  Many  of  the  text- 
writers  adopt  these  numerous  divisions,  but  experience  has 
shown  us  that  all  presumptions  of  law  may  be  satisfactorily 
grouped  into  the  two  classes  we  have  named — conclusive 
and  disputable. 

§  lib  (10).  Presumptions  of  law — Statutory  classifica- 
tion.— In  some  of  the  code  states,  an  excellent  division  of 
what  presumptions  are  to  be  deemed  conclusive  and  what 
disputable  has  been  made.  For  ready  reference  to  such 
of  them  as  are  treated  in  the  following  pages,  the  provi- 
sions of  one  of  the  codes  are  given  in  full. 

Specification  of  conclusive  presumptions.** — The  follow- 
ing presumptions  and  no  others  are  deemed  conclusive:  1. 
A  malicipus  and  guilty  intent,  from  the  deliberate  commis- 
sion of  an  unlawful  act,  for  the  purpose  of  injuring  an- 
other; 2.  The  truth  of  the  facts  recited,  from  a  recital  in 
a  written  instrument  between  the  parties  thereto,  or  their 
successors  in  interest  by  a  subsequent  title,;  but  this  rule 
does  not  apply  to  the  recital  of  consideration;  3.  When- 
ever a  party  has,  by  his  own  declaration,  act  or  omission, 
intentionally  and  deliberately  led  another  to  believe  a  par- 
ticular thing  true,  and  to  act  upon  such  belief,  he  cannot^ 

87  Lee  V.  Pearee,  68  N.  C.  76.  conclusive    presumption:    "An    intent 

88  Cal.  Code  Civ.  Proc,  §  1962;  to  murder,  from  the  deliberate  use  of 
Mont.  Rev.  Code,  §  7961.  Lord's  Or.  a  deadly  weapon,  causing  death  with- 
Laws    Code,    §    798,    adds   a    further  in  a  year." 
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in  any  litigation  arising  out  of  such  declaration,  act  or 
omission,  be  permitted  to  falsify  it ;  4.  A  tenant  is  not  per- 
mitted to  deny  the  title  of  his  landlord,  at  the  time  of  the 
commencement  of  the  relation;  5.  The  issue  of  a  wife  cohab- 
iting with  her  husband,  who  is  not  impotent,  is  indisput- 
ably presumed  to  be  legitimate;  6.  The  judgment  or  order 
of  a  court,  when  declared  by  this  code  to  be  conclusive; 
but  such  judgment  or  order  must  be  alleged  in  the  plead- 
ings, if  there  be  an  opportunity  to  do  so ;  if  there  be  no 
such  opportunity,  the  judgment  or  order  may  be  used  as 
evidence;  7.  Any  other  presumption  which  by  statute  is 
expressly  made  conclusive. 

All  other  presumptions  may  be  controverted.*® — ^All  other 
presumptions  are  satisfactory,  if  uncontradicted.  They 
are  denominated  disputable  presumptions,  and  may  be  con- 
troverted by  other  evidence.  The  following  are  of  that 
kind:  1.  That  a  person  is  innocent  of  crime  or  wrong;  2. 
That  an  unlawful  act  was  done  with  an  unlawful  intent; 
3.  That  a  person  intends  the  ordinary  consequences  of  his 
voluntary  act;  4.  That  a  person  takes  ordinary  care  of  his 
own  concerns ;  5.  That  evidence  willfully  suppressed  would 
be  adverse  if  produced;  6.  That  higher  evidence  would  be 
adverse  from  inferior  being  produced;  7.  That  money 
paid  by  one  to  another  was  due  the  latter;  8.  That  a  thing 
delivered  by  one  to  another  belonged  to  the  latter;  9.  That 
an  obligation  delivered  up  to  the  debtor  has  been  paid ;  10. 
That  former  rent  or  installments  have  been  paid  when 
a  receipt  for  later  is  produced;  11.  That  things  which  a 
person  possesses  are  owned  by  him;  12.  That  a  person  is 
the  owner  of  property  from  exercising  acts  of  ownership 
over  it,  or  from  common  reputation  of  his  ownership; 
13.  That  a  person  in  possession  of  an  order  on  himself  for 
the  payment  of  money,  or  the  delivery  of  a  thing,  has  paid 

89  Cal.    Code   Civ.    Proc,    §    1963 ;  be  the  common  law  in  the  absence  of 

Mont.  Eev.  Code,  §  7962.     The  North  rebutting    evidence.     42.  A    domicile 

Dakota  Code  of  Civil  Procedure,  sec-  once  acquired  is  presumed  to  continue 

tion  7317,  adds  two  disputable  pre-  until    it    is    shown     to     have     been 

sumptions  to  the  above  list:  "-41.  That  changed." 
the  foreign  law  will  be  presumed  to 
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the  money  or  delivered  the  thing  accordingly ;  14.  That  a 
person  acting  in  a  public  oflSce  was  regularly  appointed  to 
it;  15.  That  official  duty  has  been  regularly  performed; 
16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
state  or  any  other  state  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction;  17.  That  a  judicial  record, 
when  not  conclusive,  does  still  correctly  determine  or 
set  forth  the  rights  of  the  parties;  18.  That  all  matters 
within  an  issue  were  laid  before  the  jury  and  passed  upon 
by  them,  and,  in  like  manner,  that  all  matters  within  a 
submission  to  arbitration  were  laid  before  the  arbitrators 
and  passed  upon  by  them;  19.  That  private  transactions 
have  been  fair  and  regular;  20.  That  the  ordinary  course 
of  business  has  been  followed;  21.  That  a  promissory  note 
or  bill  of  exchange  was  given  or  indorsed  for  a  sufficient 
consideration;  22.  That  an  indorsement  of  a  negotiable 
promissory  note  or  bill  of  exchange  was  made  at  the  time 
and  place  of. making  the  nof<e  or  bill;  23.  That  a  writing  is 
truly  dated;  24.  That  a  letter  duly  directed  and  mailed 
was  received  in  the  regular  course  of  the  mail ;  25.  Identity 
of  person  from  identity  of  name;  26.  That  a  person  not 
heard  from  in  seven  years  is  dead;  27.  That  acquiescence 
followed  from  a  belief  that  the  thing  acquiesced  in  was 
conformable  to  the  right  or  fact;  28.  That  things  have 
happened  according  to  the  ordinary  course  of  nature  and 
the  ordinary  habits  of  life;  29.  That  persons  acting  as 
copartners  have  entered  into  a  contract  of  copartnership; 
30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of  mar- 
riage ;  31.  That  a  child  born  in  lawful  wedlock,  there  being 
no  divorce  from  bed  and  board,  is  legitimate;  32.  That  a 
thing  once  proved  to  exist  continues  as  long  as  is  usual 
with  things  of  that  nature ;  33.  That  a  law  has  been  obeyed ; 

34.  That  a  document  or  writing  more  than  thirty  years 
old  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine  by  persons  having  an  interest  in  the 
question,  and  its  custody  has  been  satisfactorily  explained ; 

35.  That  a  printed  and  published  book  purporting  to  be 
printed  or  published  by  public  authority  was  so  printed 
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or  published;  36.  That  a  printed  or  published  book  pur- 
porting to  contain  reports  of  cases  adjudged  in  the  tribu- 
nals of  the  state  or  country  where  the  book  is  published, 
contains  correct  reports  of  such  cases;  37.  That  a  trustee 
or  other  person,  whose  duty  it  was  to  convey  real  property 
to  a  particular  person,  has  actually  conveyed  to  him,  when 
such  presumption  is  necessary  to  perfect  the  title  of  such 
person  or  his  successor  in  interest;  38.  The  uninterrupted 
use  by  the  public  of  land  for  a  burial  ground  for  five  years, 
with  the  consent  of  the  owner,  and  without  a  reservation  of 
his  right,  is  presumptive  evidence  of  his  intention  to  dedi- 
cate it  to  the  public  for  that  purpose;  39.  That  there  was 
a  good  and  sufficient  consideration  for  a  written  contract; 
40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle  or  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed  from 
the  prbbabilities  resulting  from  the  strength,  a.ge,  and  sex, 
according  to  the  following  rules:  First.  If  both  of  those 
who  have  perished  were  under  the  age  of  fifteen  years,  the 
older  is  presumed  to  have  survived.  Second.  If  both  were 
above  the  age  of  sixty,  the  younger  is  presumed  to  have 
survived.  Third.  If  one  be  under  fifteen,  and  the  other 
above  sixty,  the  former  is  presumed  to  have  survived. 
Fourth.  If  both  be  over  fifteen  and  under  sixty,  and  sexes 
be  different,  the  male  is  presumed  to  have  survived;  if  the 
sexes  be  the  same,  then  the  older.  Fifth.  If  one  be  under 
fifteen  or  over  sixty,  and  the  other  between  those  ages,  the 
latter  is  presumed  to  have  survived. 

The  practice  of  codifying  these  presumptions  should  com- 
mend itself  to  all  the  states  which  have  not  yet  classified 
them.  Even  in  those  states  where  there  is  no  codified 
system,  the  collection  of  such  rules  into  a  statute  will  be 
found  of  great  convenience,  and  renders  the  search  for 
decisions  upon  them  correspondingly  easier. 

§  lie  (10).  Conflicting  and  counter  presumptions. — 
Before  proceeding  to  the  discussion  of  particular  casos  of 
presumption,  it  is  well  to  consider  these  terms,  the  former 
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of  wHcli,  notwitlistanding  condemnation  by  competent 
authorities,  will  be  continually  met  with  in  important 
cases.  As  one  author  correctly  puts  it,  the  evidentiary 
facts  may  tend  to  opposite  inferences,  wbicli  may  be  said 
to  conflict.  A  little  examination  will  demonstrate  this. 
Assuming  that  from  a  certain  fact  an  inference  arises  in 
favor  of  A,  the  result  of  that  presumption  is  that  B,  his 
opponent,  is  called  upon  to  come  forward  with  his  evidence 
at  that  stage.  Assuming  that  he  does,  and  from  certain 
other  facts  proved  by  him,  another  inference  is  to  be  drawn 
with  the  result  that  it  behooves  A  in  his  turn  to  proceed, 
it  cannot  correctly  be  said  that  these  presumptions  are  in 
conflict,  for  they  have  not  met.  The  original  presumption 
caused  by  A  had  disappeared  after  B  brought  forward  his 
facts  to  overcome  it,  and  B's  presumption,  if  any,  alone 
remained.  This  process  might  be  repeated  at  various 
stages  of  the  cause,  and  the  suggestive  and  successful  nam- 
ing of  them  as  successive  presumptions  may  well  be  taken 
in  lieu  of  the  older  name.  "This  shifting  of  the  duty  of 
production  of  evidence,  by  reason  of  the  successive  invo- 
cation of  different  presumptions,  may  create  a  complicated 
situation  difficult  to  work  out  ....  and  the  ultimate  key 
to  the  situation  is  very  often  found  by  ascertaining  the  in- 
cidence of  the  burden  of  proof  in  the  other,  i.  e.,  the  ulti- 
mate risk  of  nonpersuasion. ' '  If  the  facts  brought  forward 
by  B  to  meet  A's  presumption  themselves  raise  a  pre- 
sumption in  B's  favor,  this  rare  presentation  is  called  a 
counter  presumption.^"  Viewed  in  the  light  of  the  sugges- 
tion of  successive  presumptions,  much  of  the  difficulty 
caused  by  the  appeai'ance  ©f  more  than  one  presumption 
in  a  case  entirely  disappears.  In  a  Missouri  opinion  the 
court  puts  it  that  "the  result  is  that  one  presumption  re- 
buts and  neutralizes  the  other,  like  the  conjunction  of  an 
acid  and  an  alkali."®^  So  where  two  successive  marriages 
are  charged  in  a  prosecution  for  bigamy,  and  it  is  said  the 
presumption  in  favor  of  the  legality  of  each  is  equal  and 

90  Wigmore  on  Ev.,  §  2493. 

Bt  Yarnell  v.  Kansas  City,  Ft.  S.  &  M.  E.  Co.,  113  Mo.  57a,  18  L.  E.  A. 
599,  21  S.  W.  1. 
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an  actual  marriage  in  eacli  case  must  be  proved,  there 
is  in  reality  no  conflict  of  tlie  presumptions  at  all,  because 
there  could  not  be  a  presumption  that  both  such  marriages 
were  legal ;  and  the  presumptions  of  the  several  marriages, 
like  the  swinging  figures  on  a  Dutch  clock,  show  only  one  at 
a  time.®^  A  presumption  subsequently  appearing  may  be 
stronger  than  one  previously  presented,  and  because  it  is 
said  to  overcome  it,  the  idea  of  conflict  is  readily  assumed. 
An  excellent  illustration  occurs  in  a  Wisconsin  opinion  in 
a  trial  for  bigamy.®^  The  first  marriage  was  alleged  to 
have  taken  place  in  Prussia,  where  to  constitute  a  valid 
legal  marriage  it  must  be  entered  into  as  a  civil  contract. 
It  was  common  to  have  a  religious  ceremony  in  addition, 
and  the  celebration  of  such  religious  marriage,  without 
the  civil  marriage  having  been  performed,  was  prohibited 
under  severe  penalties.  It  was  necessary  for  the  prosecu- 
tion to  prove  the  valid  legal  marriage,  but  the  only  proof 
was  of  the  religious  one,  performed  according  to  the 
custom  of  the  Jews.  The  court  instructed  the  jury  that 
if  they  were  satisfied  of  the  performance  of  the  religious 
ceremony,  and  that  by  the  law  the  Jewish  priest  was  liable 
to  severe  penalties  for  performing  it,  if  there  had  been  no 
civil  ceremony,  they  might  infer  the  performance  of  the 
civil  ceremony.  This  instruction  was  erroneous.  There 
was  no  logical  connection  between  the  two  facts.  The 
only  ground  for  inferring  the  civil  from  the  religious  mar- 
riage was  the  presumption  that  the  Jewish  priest  would 
not  have  performed  the  latter  unless  the  former  had  taken 
place.  But  this  is  hardly  compatible  with  the  strictness 
required  in  proving  the  essential  facts  in  a  criminal  prose- 
cution. Where  the  law  requires  proof  of  an  actual  legal 
marriage,  it  cannot  be  permissible  to  prove  it  by  merely 
showing  some  other  act  performed  by  another  person,  and 
which  he  was  forbidden  under  penalties  to  perform  unless 
the  actual  marriage  had  previously  taken  place.  The 
utmost  effect  of  such  evidence  would  be  to  create  the  pre- 

92  Lowery  v.  People,  172  111.  466,  93  Weinberg  v.  State,  25  Wis.  370, 

64  Am.  St.  Eej>.  50,  50  N.  E.  165.  and  see  cases  collected  in  9  Ency.  of 

Bv.  892. 
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sumption  that  the  priest  would  not  have  violated  the  law 
of  the  country  where  he  acted.  Of  course,  if  he  had  been 
prosecuted  there  for  such  violation,  that  presumption 
would  have  existed  in  his  favor.  Perhaps,  under  the  justly- 
liberal  rule  in  respect  to  proof  of  foreign  marriages,  in 
civil  suits,  it  would  also  be  allowed  to  prevail.  But  to  give 
it  that  effect  in  a  criminal  prosecution  would  be  to  over- 
come the  presumption  of  the  prisoner's  innocence  by  the 
no  stronger  presumption  of  the  innocence  of  a  stranger,  and 
that  in  a  proceeding  in  which  such  stranger  was  not  on 
trial.  This  is  not  consistent  with  the  strictness  required 
in  criminal  prosecutions.  In  these  there  must  be  proof, 
either  direct  or  circumstantial,  having  some  intrinsic  tend- 
ency to  establish  the  facts  showing  guilt.  In  this  light, 
too,  it  has  been  held  that  special  presumptions  must  prevail 
over  general  presumptions.  In  a  prosecution  for  embezzle- 
ment, where  it  was  urged  that  the  presumption  of  innocence 
should  overcome  that  in  favor  of  the  correctness  of  the 
defendant's  books  which  showed  his  defalcations,  we  find: 
"This  contention  rests  upon  the  unsubstantial  ground  that 
the  general  presumption  of  innocence  is  irrebuttable  by 
any  other  legal  and  favored  presumption.  The  rule  is, 
in  case  of  conflicting  legal  presumptions,  the  special  and 
favored  must  prevail,  or  take  precedence  over  the  general. 
And  the  practical  operation  of  this  rule  we  see  constantly 
exemplified  in  trials  for  murder.  In  these  trials  for  even 
capital  offenses  we  shall  constantly  find  the  legal  pre- 
sumption of  malice,  arising  from  the  use  of  a  deadly 
weapon,  and  we  shall  see  this  presumption  taking  prece- 
dence over  the  general  presumption  of  innocence,  in  the 
absence  of  any  other  evidence  showing  circumstances  of 
justification  or  excuse  for  the  homicide.'"**  The  keynote 
is  struck  in  the  opening  sentence  of  the  excerpt,  and  con- 
veys the  impression  that  merely  a  hair-splitting  contention 
was  raised  in  the  accused's  defense,  and  although  the  court 
did  use  the  term  "conflicting"  with  regard  to  the  two 
presumptions,  sanctioned,  as  we  have  said,  by  usage,  the 
case  referred  to  shows  no  antagonism  between  the  two 

94  Hemingway    v.    State,  68  Miss,  371,  8  South.  317,  323. 


§  12  (11)  THE  LAW  OF  EVIDEITCE  IN  CIVIL  CASES.  88 

assumptions.  That  the  accused  was  to  be  deemed  innocent 
until  he  was  proved  guilty,  and  that  his  books  were  to  be 
deemed  correct,  are  two  distinct  presumptions  arising 
from  two  distinct  sources,  the  one  not  founded  on,  or  de- 
pendent, or  inconsistent  with  the  other,  and  the  argument 
was  properly  reduced  to  an  ad  absurdum  by  the  court 
pointing  out  that  if  it  were  not  permissible  to  instruct  a 
jury  in  a  criminal  case  that  there  existed  a  legal  presump- 
tion of  the  correctness  of  official  books,  then  the  presump- 
tion of  innocence  became  irrebuttable  by  any  othei" 
presumption — ' '  a  proposition  not  to  be  tolerated  in  a  court 
of  law."  In  concluding  this  portion  of  the  general  treat- 
ment of  the  subject,  we  may  summarize  the  discussions  by 
pointing  out  that  the  true  solution  of  each  problem  pre- 
sented lies  in  its  consideration  on  original  lines  and  with- 
out the  questionable  aid  of  half  authorized  technical  terms. 
So  long  as  a  logical  conclusion  can  be  reached,  little  thought 
need  be  given  to  whether  any  of  the  terms  "conflicting," 
' '  successive  "  or  "  counter ' '  should  be  used.  The  point  upon 
which  the  attention  should  be  focused  is  the  source  of  the 
presumption  in  each  case,  its  compass,  its  individual  oper- 
ation and  effect,  its  conclusiveness  or  rebuttability.  The 
converging  rays  will  unfailingly  disclose  the  origin,  and 
the  bogies  of  presumption  on  presumption  and  presumption 
versus  presumption  will  be  found  after  all  to  be  no 
more  than  the  illuminated  turnip-tops  of  erroneous  pre- 
mises— that  the  so-called  second  presumption  has  arisen 
perchance  from  the  same  facts  as  the  first;  that  there  was 
no  fight  between  belligerent  presumptions,  but  that  one 
ran  away  when  the  stronger  one  appeared,  and  that,  prop- 
erly appreciated  by  the  open  and  ready  mind,  the  subject 
need  have  no  terrors  for  the  lawyer  who  approaches  its 
study  with  common  sense  and  unhampered  by  academic, 
and  frequently  fallacious,  distinctions  of  definition,  or 
classification,  interpretation  or  application. 

§12(11).  Presumption  of  innocence  —  General  ac- 
ceptation.— ^Perhaps  there  is  no  presumption  more  highly 
favored  in  the  law  than  that  of  innocence.    The  maxims. 
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"Injuria  non  praesumitur,"  and  "Odiosa  non  praesum- 
untur,"  have  been  recognized  in  criminal  trials  under  the 
common  law  for  hundreds  of  years.®^  At  a  time  when  per- 
sons could  not  have  the  aid  of  counsel  and  could  not  even 
testify  in  their  own  behalf,  the  presumption  involved  in 
these  ancient  maxims  was  one  of  the  few  beneficent  rules 
in  a  harsh  criminal  code.  Although  some  of  the  reasons 
which  led  to  the  adoption  of  this  presumption  have  disap- 
peared with  the  severity  of  the  old  criminal  law,  yet  the 
sacredness  of  reputation  and  liberty  still  gives  sanction 
to  the  rule  that  the  law  presumes  in  favor  of  innocence. 
The  favor  with  which  this  presumption  is  regarded  in  the 
law  is  illustrated  in  this,  that  when  misconduct  or  crime 
is  alleged,  whether  in  a  criminaF  or  in  a  civil  suit,  whether 
in  a  direct  proceeding  to  punish  the  offender  or  in  some 
collateral  manner,  the  accused  is  presumed  to  be  innocent 
until  proved  guilty.^®  This  is  also  illustrated  by  the  fact 
that  other  presumptions  are  so  often  said  to  yield  to  that 
of  innocence,®''  and  by  the  fact  that  although  ordinarily  the 
burden  of  proof  is  on  the  one  asserting  the  affirmative  of 
the  issue,  yet  if  proof  of  a  negative  is  necessary  to  establish 
guilt,  such  proof  must  be  made.®^  This  presumption  has  its 
most  frequent  application  in  the  criminal  law;  indeed,  it 
has  sometimes  been  said  to  have  no  place  in  civil  cases  ex- 
cept so  far  as  it  regulates  the  burden  of  proof.®^  But  it  is 
held  by  the  general  weight  of  authority,  as  will  be  seen  by 
the  illustrations  given  below,  that  the  presumption  rests 
on  a  broader  basis.  As  stated  by  Mr.  Taylor:  "The  right 
which  every  man  has  to  his  character,  the  value  of  that 

95  Coke,  Litt.  232.  For  a  compari-  87  See  "Presumption  of  Innocence 
Fon  as  to  the  practice  in  th^  civil  and  in  Eelation  to  Other  Presumptions," 
the    common   law,    see    article    in    14       §  101  et  seq.,  post. 

Crim.  L.  Mag.  184.     For  an  interest-  ,g  ^.^^.^^^   ^_    ^^^    j^^.^   ^^^    3 

ing  note  on  the  possession  of  recently  ^^^^^    ^g^^    ^^^    ^^^_    Keprint,    571. 

stolen  property  as  evidence  of  burg-  p     .  ~  -.^^ 

lary,  see  State  v.  Brady,  12  L.  R.  A., 

N.  S.   199.  ®*  Lilienthal's    Tobacco    v.    United 

96  Ross  V.  Hunter,  4  Term  Rep.  33,  States,  97  U.  S.  237,  24  L.  Ed.  .JW*,,-. 
100   Bng.   Reprint,   879;    Freeman  v.  For   discussion   of   limitations   of  the 
Blount,  172  Ala.  655,  55  South.  293;  rule  in  habeas  corpus  eases,  see  note, 
]\rcNichol  V.  Phillips,  131  N.  Y.  Supp.  22  L.  E.  A.  678. 

726;  Best,  Bv.,  10th  ed.,  §  346.  V 
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character  to  himself  and  his  family  and  the  evil  conse- 
quences which  would  result  to  society  if  charges  of  guilt 
were  lightly  entertained,  or  readily  established  in  courts 
of  justice — these  are  the  real  considerations  which  have  led 
to  the  adoption  of  the  rule  that  all  imputations  of  crime 
must  be  strictly  proved.  The  rule,  then,  is  recognized 
alike  by  all  tribunals,  whether  civil  or  criminal,  and  is 
equally  effective  in  all  proceedings,  whether  the  question  of 
guilt  be  directly  or  incidentally  raised.""**  In  a  case 
which  has  been  much  discussed  and  criticised  the  follow- 
ing language  was  used :  ' '  The  fact  that  the  presumption  of 
innocence  is  recognized  as  a  presumption  of  law  and  is 
characterized  by  the  civilians  as  a  presumptio  juris,  dem- 
onstrates that  it  is  evidence  in  favor  of  the  accused.  For 
in  all  systems  of  law  legal  presumptions  are  treated  as 
evidence  giving  rise  to  resulting  proof  to  the  full  extent 
of  their  legal  efficacy."^ 

§  12a  (11).  Presumption  of  innocence — Legal  accepta- 
tion.— Following  out  the  line  of  independent  inquiry,  we 
ask  ourselves.  What  is  the  true  meaning  of  the  phrase  as 
it  occurs  in  such  a  sentence  as,  "There  is  a  presumption 
of  innocence  in  every  accused  person"?  The  answer  is 
contained  in  this,  that  according  to  law  the  prosecutor,  as 
we  shall  style,  him  ,who  makes  th^  accusation,  must  pro- 

100  Tayl.  Bv.,  lOtli  ed.,  §  112 ;  Hiee  inclination  oi  self-preservation  which 

V.  Gunn,    4    Ont.    Kep.    579;    Eoyal  renders   self-destruction   an   improba- 

Canadian    Bank    v.    Cummer,    15    Gr.  bility  with  a  rational  being.     The  act 

127.  of  suicide,  in  the  absence  of  mental 

1  CofSn  V.  United  States,  166  TJ.  S.  derangement,  being  immoral  and 
432,  460,  39  L.  Ed.  481,  15  Sup.  Ot.  criminal,  the  presumption  of  law  is 
!Rep.  394.  See  the  learned  criticism  against  it,  as  well  as  the  presumption 
of  Prof.  Thayer,  Prel.  Treatise  on  of  fact:  Grand  Lodge  etc.  v.  Banis- 
Ev.,  Appendix  B,  p.  551.  In  Agnew  ter,  80  Ark.  190,  06  S.  W.  742;  Aetna 
V.  United  States,  165  U.  S.  36-51,  41  Life  Ins.  Co.  v.  Milward,  118  Ky.  716, 
L.  Ed.  624,  17  Sup.  Ct.  Eep.  235,  the  4  Ann.  Cas.  1092,  68  L.  B.  A.  285,  82 
court  held  it  no  error  for  the  trial  S.  W.  364.  See  note  to  Metropolitan 
judge  to  give  this  statement  as  an  Ins.  Co.  v.  De  Vault  (109  Va.  392,  63 
_i^tru^tion,  where  the  jury  were  fully  S.  E.  982),  17  Ann.  Cas.  27,  on  pre- 
mffmicted  as  to  tjie  effect  of  the  pre-  sumption  of  suicide  relied  on  as  de- 
sumption  of  innocence.  The  pre-  fense  to  action  on  life  insurance 
sumption  against  suicide  is  founded  policy  or  benefit  certificate, 
upon   the   natural   human  instinct   or 
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duce  evidence  and  establisli  his  accusation  that  the  defend- 
ant is  guilty  beyond  a  reasonable  doubt.  A  well-known 
author  puts  it^  that  the  presumption  of  innocence  implies 
"that  the  accused  (like  every  other  person  on  whom  the 
burden  of  proof  does  not  lie)  may  remain  inactive  and 
secure  until  the  prosecution  has  taken  up  its  burden  and 
produced  evidence  and  effected  persuasion,  i.  e.,  to  say  in 
this  case,  as  in  any  other,  that  the  opponent  of  a  claim  or 
charge  is  presumed  not  to  be  guilty  is  to  say  in  another 
form  that  the  proponent  of  the  claim  or  charge  must  evi- 
dence it."  He  calls  attention  to  one  useful  province  of 
the  presumption.  It  stands,  a  warning  signal  to  the  jurors 
that  the  appearance  of  an  accused  person,  his  place  in  court 
and  his  surroundings  are  not  to  be  taken  into  account 
against  him.  He  is  not  in  fact  to  be  prejudiced  by  the 
very  fact  of  his  indictment.  Those  who  think  that  a  pris- 
oner has  an  equal  chance  with  a  civil  defendant  have  not 
attended  many  criminal  trials  and  "have  failed  to  notice 
that  it  is  more  important  to  a  man  to  look  innocent  than 
to  be  prima  facie  thought  so.  •  No  defendant  (in  civil 
cases)  is  brought  through  a  hole  in  the  floor;  he  is  not 
surrounded  by  a  barrier,  nor  guarded  by  a  keeper  of 
thieves ;  he  is  not  made  to  stand  up  alone  while  his  actions 
are  being  judged;  and  his  latest  address  is  not  presumably 
the  jail  of  his  county."^  But  while  he  is  not  to  be  preju- 
diced by  the  circunistances  of  his  accusation,  he  is  only  to 
have  the  protection  of  the  presumption  in  the  exact  ratio 
of  the  carriage  of  the  burden  of  proof  of  his  guilt  beyond 
a  reasonable  doubt.  By  the  light  of  reason,  the  terms 
occasionally  used  in  the  defense  of  prisoners- referring  to 
the  presumption  are  exaggerated  accounts  of  the  duty  cast 
upon  the  prosecution  and  can  only  be  regarded  as  exuber- 
ances. The  prisoner's  head  is  no  more  surrounded  by  a 
beneficent  halo  of  constitutional  right  than  the  prosecutor's 
is  weighted  with  the  "awful  responsibility  of  absolutely 
proving  his  guilt. ' '  With  the  slight  distinction  mentioned 
in  the  next  section,  then,  the  presumption  of  innocence  is, 
therefore,  no  more  and  no  less  than  that  rule  of  law  which 

2  Wigmore  on  Ev.,  !  2511.  3  Scintillae  Juris.  28   (1877). 
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calls  upon  the  accuser  to  establish  the  guilt  of  the  accused 
beyond  a  reasonable  doubt. 

§  12b  (11).  Presumption  of  innocence— Proof  beyond 
reasonable  doubt — Distinction. — Considered  by  the  light  of 
its  terms,  the  presumption  of  innocence  is  a  larger  prop- 
osition than  the  duty  which  is  cast  upon  the  accuser  to 
prove  guilt  beyond  a  reasonable  doubt.  Firstly,  if  a  pre- 
sumption, it  must  be  rebutted  or  overcome;  yet  it  does  not 
call  upon  the  accuser  to  prove  that  the  accused  is  not 
innocent.  Secondly,  if  the  words  "presumption  of  non- 
guilt"  were  to  take  the  place  of  "presumption  of  inno- 
cence," and  innocence  is  equivalent  to  nonguilt,  then  to  re- 
but or  overcome  it,  the  accuser  would  have  to  prove  the 
guilt  of  the  accused.  But  the  rule  of  our  law  is  that  the 
accuser  is  not  so  bound.  He  has  not  to  prove  the  accused 
guilty.  He  has  only  to  prove  guilt  up  to  a  certain  point, 
i.  e.,  beyond  reasonable  doubt,  so  that  although  "presump- 
tion of  innocence ' '  is  used  to  denote  the  rule,  the  rule  neces- 
sarily becomes  an  artificial  signification  of  the  principal 
term,  which  analysis  discloses  to  be  inaccurate,  but  at  the 
same  time  assists  in  a  sensible  diminishing  of  the  exagger- 
ated idea  of  the  presumption  in  question.  This  distinc- 
tion has  been  well  marked.  The  presumption  of  innocence, 
supplemented  by  any  evidence  an  accused  may  adduce, 
together  with  the  evidence  against  him,  constitute  the 
elements  from  which  the  legal  conclusion  of  his  guilt  or 
innocence  is  to  be  drawn;  whereas  reasonable  doubt  is  the 
condition  of  mind  produced  by  the  proof  resulting  from 
the  evidence.  It  is  the  result  of  the  proof,  not  the  proof 
itself;  whereas  the  presumption  of  innocence  is  one  of  the 
instruments  of  proof,  going  to  bring  about  the  proof,  from 
which  reasonable  doubt  arises;  so  that  one  is  a  cause,  the 
other  an  effect.*    The  necessity  for  observing  the  distinc- 

4  Coffin  V.  United  States,  156  XT.  S.  Ed.  1109,  16  Sup.  Ct.  Rep.  943.     In 

432,  39  L.  Ed.  481,  15  Sup.  Ct.  Eep.  the  cases  first  cited  Mr.  Justice  White 

394.     See,  also,  People  v.  Macard,  73  deals  with  the  historical  aspect  of  the 

Mich.  15,  40  N.  W.  784;  Morehead  v.  presumption.      He    says:     "Greenleaf 

State,    34    Ohio    St.    212;     Coffi.n  v.  traces    this    presumption    to    Deuter- 

United  States,  162  U.  S.  664,  40  L.  onomy,    and    quotes    Masoardius    De 
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tion  has  arisen  on  the  review  of  instfuetions  to  the  jury 
on  both  or  either  of  these  points.  From  the  authorities,  it 
may  be  taken  that  an  instruction  as  to  reasonable  doubt 
will  not  supply  the  place  of  an  instruction  as  to  presumption 


Probationibus  to  show  that  it  was 
substantially  embodied  in  the  laws  of 
Sparta  and  Athens.  'On  Evidence.' 
Part  V,  §  29,  note.  Whether  Green- 
leaf  is  correct  or  not  in  this  view 
there  can  be  no  question  that  the 
Roman  law  was  pervaded  with  this 
maxim  of  criminal  administration,  as 
the  following  extracts  show:  'Let  all 
accusers  understand  that  they  are  not 
to  prefer  charges  unless  they  can  be 
proven  by  proper  witnesses  or  by 
conclusive  documents,  or  by  circum- 
stantial evidence  which  amounts  to 
indubitable  proof  and  is  clearer  than 
day.'  Code  L.  IV,  T.  XX,  1,  1,  25. 
'The  noble  (divus)  Trajan  wrote  to 
Julius  Frontonus  that  no  man  should 
be  condemned  on  a  criminal  charge 
in  his  absence,  because,  it  was  better 
to  let  the  crime  of  a  guilty  person  go 
unpunished  than  to  condemn  the  inijo- 
cent' :  Dig.  L.  XL VIII,  tit.  19, 1,  5.  'In 
all  cases  of  doubt,  the  most  merciful 
construction  of  facts  should  be  pre- 
ferred': Dig.  L.  L.,  tit.  XVII,  1,  56. 
In  criminal  cases  the  milder  construc- 
tion sball  always  be  preserved:  Dig. 
L.  L.,  tit.  XVII,  155,  s.  2.  'In 
cases  of  doubt  it  is  no  less  just  than 
it  is  safe,  to  adopt  the  milder  con- 
struction': Dig.  L.  L.,  tit.  XVII,  1, 
192,  s.  1.  Ammianus  Mareellinus 
relates  an  anecdote  of  the  Emperor 
Julian,  which  illustrates  the  enforce- 
ment of  this  principle  in  the  Roman 
law.  Numerius,  the  governor  of  Nar- 
bonensis,  was  on  trial  before  the 
emperor,  and,  contrary  to  the  usage 
in  criminal  cases,  the  trial  was  pub- 
lic. Numerius  contented  himself  with 
denying  his  guilt,  and  there  was  not 
sufficient  proof  against  him.  His  ad- 
versary, Delphidius,  'a  passionate 
man,'    seeing  that  the  failure  of  the 


accusation  was  inevitable,  could  not 
restrain  himsfelf,.  and  exclaimed,  'Oh, 
illustrious  Caesar!  If  it  is  sufficient 
to  deny,  what  hereafter  will  become 
of  the  guilty?'  to  which  Julian  re- 
plied, 'If  it  suffices  to  accuse,  what 
will  become  of  the  innoceat?'  Rerum 
Gestarum,  lib.  XVIII,  c.  1.  The  rule 
thus  found  in  the  Roman  law  was, 
along  with  many  other  fundamental 
and  humane  maxims  of  that  system, 
preserved  for  mankind  by  the  canon 
law:  Decretum  Gratiani  de  Presump- 
tionibus,  L.  II,  T.  XXIII,  c.  XIV, 
A.  D.  1198,  Corpus  Juris  Canonici 
Hispani  et  Indici,  R.  P.  Murillo  Vel- 
arde, torn.  1,  L.  11,  n.  140.  Exactly 
when  this  presumption  was  in  precise: 
words  stated  to  be  a  part  of  the  com- 
mon law  is  involved  in  doubt.  The 
writer  in  an  able  article  in  the  North 
American  Review,  January,  1851, 
tracing  the  genesis  of  the  principle, 
says  that  no  express  mention  of  the 
presumption  of  innocence  can  be 
found  in  the  books  of  the  common 
law  earlier  than  the  date  of  McNally's 
Evidence  (18-02).  Whether  this 
statement  is  correct  is  a  matter  of  no 
moment,  for  there  can  be  no  doubt 
that,  if  the  principle  had  not  found 
formal  expression  in  the  common-law 
writers  at  an  earlier  date,  yet  the 
practice  which  flowed  from  it  has 
existed  in  the  common  law  from  the 
earliest  time.  Portescue  says:  'Who 
then,  in  England  can  be  put  to  death 
unjustly  for  any  crime?  Since  he  is 
allowed  so  many  pleas  and  privileges 
in  favor  of  life,  none  but  his  neigh- 
bors, men  of  honest  and  good  repute, 
against  whom  he  can  have  no  prob- 
able cause  of  exception,  can  find  the 
person  accused  guilty.  Indeed,  one 
would  much  rather  that  twenty  guilty 
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of  innocence,  when  the  latter  is  requested.^  There  is  an  im- 
portant conflict  from  which  the  safe  conclusion  to  draw  is 
that  the  instruction  as  to  presumption  of  innocence  should 
be  given  when  asked.  In  a  Missouri  case,®  it  was  held  that 
it  was  not  reversible  error  to  refuse  to  so  instruct  the  jury 
where  they  had  been  instructed  as  to  reasonable  doubt, 
and  where  the  evidence  abundantly  sustained  the  verdict 
of  guilty.  The  United  States  supreme  court  holds  the  con- 
trary. Mr.  Justice  White  has  exhaustively  dealt  with  the 
question.  In  contrasting  the  two  propositions  he  says: 
"To  say  that  the  one  is  the  equivalent  of  the  other  is  there- 
fore to  say  that  legal  evidence  can  be  excluded  from  the 
jury,  and  that  such  exclusion  may  be  cured  by  instructing 
them  correctly  in  regard  to  the  method  by  which  they  are 


persons  should  escape  the  punishment 
of  death  than  that  one  innocent  per- 
son should  be  condemned  and  suffer 
capitally':  De  Laudibus  Legnm  Ang- 
liae  Amos'  Translation,  Cambridge, 
1825.  Lord  Hale  (1678)  says:  'In 
some  eases  presumptive  evidence  goes 
far  to  prove  a  person  guilty,  though 
there  be  no  express  proof  of  the  fact 
to  be  committed  by  him,  but  then  it 
must  be  very  warily  pressed,  for  it 
is  better  five  guilty  persons  should 
escape  unpunished  than  one  innocent 
person  should  die':  2  Hale  P.  C.  290. 
He  further  observes:  'And  thus  the 
reasons  stand  on  both  sides,  and 
chough  these  seem  to  be  stronger  than 
the  former,  yet  in  a  case  of  this  mo- 
ment it  is  safest  to  hold  that  in  prac- 
tice, which  hath  least  doubt  and  dan- 
ger, quod  dubitas,  ne  faceris' :  1 
Hale,  P.  C.  24.  Blackstone  (1753- 
1765)  maintains  that  'the  law  holds 
that  it  is  better  that  ten  guilty  per- 
sons escape  than  that  one  innocent 
suffer';  2  Bl.  Com.,  c.  27,  marg.  p. 
358,  ad  ■ftnem.  How  fully  the  pre- 
sumption of  innocence  had  been  in- 
volved as  a  principle  and  applied  at 
common  law  is  shown  in  McKinley's 
Oase  (1817),  33  How.  St.  Tr.  27.5, 
506,   where   Lord  Gillies   says:    'It  is 


impossible  to  look  at  it  [a  treason- 
able' oath  which  it  was  alleged  that 
McKinleyhad  taken]  without  suspect- 
ing, and  thinking  it  probable,  it  im- 
ports an  obligation  to  commit  a  capi- 
tal crime.  That  has  been  and  is  my 
impression,  but  the  presumption  in 
favor  of  innocence  is  not  to  be  re- 
argued by  mere  suspicion.  I  am  sorry 
to  see,  in  this  information,  that  the 
public  prosecutor  treats  this  too 
lightly.  He  seems  to  think  that  the 
law  entertains  no  such  presumption 
of  innocence.  I  cannot  listen  to  this. 
I  conceive  that  this  presumption  is 
to  be  found  in  every  code  of  law 
which  has  reason,  and  religion,  and 
humanity,  for  a  foundation.  It  is  a 
maxim  which  ought  to  be  inscribed 
in  indelible  characters  in  the  heart  of 
every  judge  and  juryman;  and  I  was 
happy  to  hear  from  Lord  Hermand 
ho  is  inclined  to  give  full  effect  to  it. 
To  overturn  this,  there  must  be  legal 
evidence  of  guilt,  carrying  home  a  de- 
gree of  conviction  short  only  o±  abso- 
lute certainty.' " 

5  Id. 

8  State  V.  Kennedy,  154  Mo.  268, 
55  S.  W.  293,  in  which  the  conflict  is 
elaborately  dealt  with. 
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required  to  reach  their  conclusions  upon  the  proof  actually 
before  them.  In  other  words,  that  the  exclusion  of  an 
important  element  of  proof  can  be  justified  by  correctly  in- 
structing as  to  the  proof  admitted.  The  evolution  of  the 
principle  of  the  presumption  of  innocence  and  its  resultant, 
the  doctrine  of  reasonable  doubt,  makes  more  apparent  the 
correctness  of  these  views  and  indicates  the  necessity  of 
enforcing  the  one,  in  order  that  the  other  may  continue  to 
exist.  "^ 

§  12c  (11).  Presumption  of  innocence — Its  claim  as  a 
constitutional  right.— The  idea  that  the  presumption  of 
innocence  has  become  in  this  country  a  constitutional  right 
has  never  taken  any  serious  hold  of  the  people.  It  has 
nevertheless  been  urged,  especially  with  regard  to  such 
legislation  as  easts  any  onus  on  the  accused,  that  the  inter- 
ference with  his  right  to  the  presumption  of  innocence  was 
much  in  the  nature  of  an  attack  on  the  divine  right  of 
kings  in  olden  time.  It  has  been  repeatedly  held  that  the 
legislature  has  the  right  to  declare  what  shall  be  presump- 

7  Coffin  V.  United  States,  156  U.  S.  sumption  of  innocence,  the  court  said : 
432,  39  L.  Ed.  481,  493,  15  Sup.  Ct.  'If,  after  weighing  all  the  proofs 
Eep.  394.  The  learned  justice  eon-  and  looking  only  to  the  proofs,  you 
eluded  his  opinion  in  these  words:  impartially  and  honestly  entertain  the 
"Whilst  Borne  and  the  Mediaevalists  belief,'  etc.  Whether  this  confining 
taught  that  wherever  doubt  existed  in  them  to  'the  proofs'  and  only  to  the 
a  criminal  case  acquittal  must  follow,  proofs  TTOuld  have  been  ,  error  if  the 
the  expounders  of  the  common  law,  .jury  had  been  instructed  that  the  pre- 
in  their  devotion  to  human  liberty  sumption  of  innocence  was  a  part  of 
and  individual  rights,  traced  this  doe-  the  legal  proof,  need  not  be  considered, 
trine  of,  doubt  to  its  true  origin,  the  , since  it  is  clear,  that  the  failure  to 
presumption  of  innocence,  and  rested  instruct,  them  in  regard  to  it  excluded 
it  upon  this  enduring  basis.  The  in-  frbm  their  minds  a  portion  of  the  proof 
evitable  tendency  to  obscure  the  result  created  by  law,  and  which  they  were 
of  a  truth,  when  the  truth  itself  is.  bound  to  cpnsider.  'The  proofs  a;iid 
~  forgotten  or  ignored,  admonishes  that  the  proofs  only'  confined  them  to  those 
the  protection  of  so  vital  and  funda-  matters  which  were  admitted  to  their 
mental  a  principle  as  the  presumption  consideration  by  the  court,  and  among 
of  innocence  be  not  denied,  when  re-  these  elements  of  proof  the  court  ex- 
quested,  to  anyone  accused  of  crime.  pressly  refused  to  ineltide  the  pre- 
The  importance  of  the  distinction  sumption  of  innocence,  to  which  the 
between  the  two  is  peculiarly  empha-  accused  was  entitled,  and  the  benefit 
sized  here,  for  after  having  declined  whereof  both  the  court  and  the  jury 
to    instruct    the    jury    as  to  the  pre-  were  bound  to  extend  him." 


§  12c  (11)       THE  LAW  OF  EVIDEN^CE  IN  CIVIL  CASES.  96 

tive  or  prima  facie  evidence  of  any  fact.  So  long  as  the 
legislature,  in  prescribing  the  rules  of  evidence  in  any  class 
of  cases,  leaves  a  party  a  fair  opportunity  to  establish  his 
case  or  defense,  and  give  in  evidence  to  the  court  or  jury 
all  the  facts  legitimately  bearing  on  the  issues  in  the  cause 
to  be  considered  and  weighed  by  the  tribunal  trying  the 
same,  its  acts  are  not  unconstitutional.^  In  all  statutory 
crimes  it  is  competent  for  the  legislature  to  say  that  cer- 
tain acts,  proven  by  the  commonwealth,  shall  be  sufficient 
to  make  out  a  presumptive  case  against  the  accused,  and 
cast  the  burden  of  proof  upon  him,  provided  the  burden  is 
not  cast  upon  him  to  prove  his  innocence,  without  first 
requiring  the  commonwealth  to  prove  some  material  fact 
or  circumstance  conducing  to  prove  the  guilt  of  the  ac- 
cused.® A  statute  whereby  possession  of  stolen  goods  was 
declared  to  be  prima  facie  evidence  of  recent  possession, 
casting  on  the  accused  person  the  burden  of  satisfactory  ex- 
planation, is  not  unconstitutional.  It  is  but  an  extension  of 
the  rule,  which  has  long  prevailed,  that  possession  of  prop- 
erty recently  stolen  is  sufficient  proof  that  the  possessor  is 
guilty  of  the  crime  to  call  upon  him  to  explain  his  posses- 
sion; and,'  so  far  as  we  are  aware,  it  has  never  been  claimed 
that  the  holdings  of  the  courts,  that  such  prima  facie  pre- 
sumption flowed  from  the  fact  of  possession,  infringed  any 
constitutional  right  of  the  defendant.  If  the  existence  of 
the  presumption  did  not  infringe  constitutional  rights,  how 
could  it  be  said  that  the  presumption  which  the  statute 
authorizes  the  court  to  enforce  infringes  them?  Therein 
lies  the  answer  to  the  contention.  The  presumption  is  only 
altered  from  a  rule  of  law  to  a  statutory  enactment."  The 
power  of  a  municipality,  however,  by  ordinance  to  create 
such  a  presumption  has  been  denied." 

8  Voght  V.  state,  124  Ind.  358,  24  lo  State  v.  Kyle,  U  Wash.  550,  45 
N.  E.  680;  State  v.  Beach,  147  Ind.  Pao.  147.  See,  also,  State  v.  Wilson, 
74,  36  L.  E.  A.  179,  43  N.  E.  949,  46  9  Wash.  218,  37  Pae.  424;  State  v. 
N.  B.  145;  Santo  v.  State,  2  Iowa,  Beswiok,  13  E.  I.  211,  43  Am.  Eep, 
165,  63  Am.  Dea.  487.  26,  and  note  by  the  reporter. 

9  Coniinonwealth  v.  Minor,  88  Ky.  u  In  re  Wong  Hane,  108  Cal.  680, 
422,  11'  S.  W.  472;  Commonwealth  v.  49  Am.  St.  Eep.  138,  41  Pae.  693. 
Smith,  166  Mass.  370,  44  N.  E.  503. 
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§12d(ll).  Presumption  of  innocence  —  Duration  of 
protection  to  accused. — There  can  be  no  4oubt  that  much 
of  the  difficulty  which  arises  from  the  application  of  the 
presumption  is  directly  attributable  to  the  change  which 
time  has  worked  in  the  necessity  for  its  application.  It  is 
not  within  the  scope  of  these  commentaries  to  give  the 
historj^  of  the  rise  and  misconstruction  of  the  presumption 
of  innocence.  We  content  ourselves  with  the  knowledge 
that  it  sprang  from  the  soil  of  oppression  in  the  early  days 
of  English  judicial  procedure,  and  that  both  in  England 
and  here  its  development  has  nearly  reached  the  final 
stage  of  its  evolution.  That  stage  is  well  marked  in  pro- 
nouncements of  our  courts  that  the  so-called  presumption 
attends  the  accused  until  it  is  dispelled  by  the  evidence.  A 
party  starts  into  a  trial,  though  accused  by  the  grand  jury 
of  a  crime,  with  the  presumption  of  innocence  in  his  favor. 
That  stays  with  him  until  it  is  driven  out  of  the  case  by 
the  testimony.  "It  is  driven  out  of  the  case  when  the 
evidence  shows,  beyond  a  reasonable  doubt,  that  the  crime 
as  charged  has  been  committed,  or  that  a  crime  has  been 
committed.  Whenever  the  proof  shows  beyond  a  reason- 
able doubt,  the  existence  of  a  crime,  then  the  presumption 
of  innocence  disappears  from  the  case.  That  exists  up  to 
the  time  that  it  is  driven  out  in  that  way  by  proof  to  that 
extent.  "^^  The  presumption  does  not  cease  at  the  close 
either  of  the  case  for  the  prosecution  or  the  defense  or  the 
submission  of  the  case  to  the  jury.  The  presumption  re- 
mains to  the  last  with  the  defendant  and  until  the  jury  in 
their  deliberations  upon  the  evidence  become  convinced  of 
his  guilt.  "When  the  jury  reached  that  conclusion  on  the 
whole  evidence,  and  beyond  a  reasonable  doubt,  of  course 
the  presumption  disappeared,  and  should  disappear."^* 
The  presumption  survives  the  finding  of  an  indictment, 
arrest,  arraignment  and  the  impaneling  of  a  petit  jury  for 

12  AUen  V.  Unitecl  States,  164  U.  231,  63  Pac.  347 ;  People  v.  Winthrop, 
a  492,  41  L.  Ed.  528,  530,  17  Sup.  118  Cal.  85,  50  Pae.  390;  People  r. 
Ct.  Eep.  154,  and  eases  collected  in  9  O'Brien,  106  Cal.  104,  39  Pac.  3-25; 
Bncy.  of  Ev.  923.  Prazier  v.  Commonwealth    (Ky.),  114 

13  People    V.   Arlington,     131     Cal.  S.  W.  268. 
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the  trial  of  the  issue.  It  continues  during  the  introduction 
pf  evidence  upon  the  trial,  the  summing  up  of  counsel,  the 
charge  of  the  court,  and  until  the  jury  by  its  verdict  of 
"guilty"  has  said  that  the  presumption  is  overcome,  or, 
by  its  verdict  of  "not  guilty,"  that  the  presumption  has 
become  an  established  fact."  It  is  not  strictly  accurate  to 
say  that  the  "presumption  of  innocence  prevails  through- 
out the  trial."  An  instruction  that  the  presumption  of 
innocence  "attends"  the  accused  from  the  beginning  to  the 
end  of  the  trial,  and  must  prevail  unless  overcome  by  evi- 
dence so  as  to  establish  guilt  beyond  a  reasonable  doubt, 
has  been  approved  as  more  accurate.^^  The  burden  of 
proof  is  with  the  prosecuting  power,  not  only  when  the 
trial  begins,  but  throughout;  for  the  presumption  of  inno- 
cence, which  makes  it  so  at  first,  keeps  it  so  to  the  end.^" 
Even  principals  in  the  first  degree,  where  they  sever,  have 
no  presumptions  against  them  by  reason  of  the  fact  that 
two  may  have  been  convicted  before  the  third  is  put  upon 
his  tridl;  and  in  cases  of  principals  in  the  second  degree 
and  accessories,  where  presumptions  are  applicable,  the 
rule  only  goes  to  the  extent  of  being  conclusive  as  to  the 
conviction,  and  hot  as  to  their  guilt.''-''  Nor  does  the  estab- 
lishment of  a  prima  facie  case  by  the  prosecution  remove 
the  presumption  from  the  defendant  as  in  civil  cases. 
The  presumption  is  left  "to  operate,  in  connection  with,  or 
in  aid  of,  any  proof  ofEered  by  him  to  rebut  or  impair  the 
prima  facie  case  thus  made  out  by  the  state.  A  circum- 
stance aided  by  that  presumption  may  so  far  rebut  or 
impair  the  prima  facie  case  as  tp  render  a  conviction  upon 
it  improper."^* 

§  13  (12).    Same— In   civil   cases— Fraud   and   similar 
issues.— This  presumption  is  of  constant  application  in  civil 

a  Gow  V.  Bingham,  57  Miso.  Eep.  R.    A.    33,    24  N.  E.  123 ;   Farley  v. 

66,    107    N.    Y.    Supp.    1011,    1015;  State,    127    Ind.  419,  26  N.  E.   898. 

United  States  v.  Richards,   149  Fed.  See,  also,  Waters  v.   State,  117  Ala. 

443.'  108,  22  South.  490;  State  v.  Krug,  12 

IS  Emery  v.  State,   101  Wis.   627,  Wash.  285,  41  Pac.  126. 

78  N.  W.  145.  17  Anderson  v.   State,  63  6a,   675; 

la  1   Bishop,  Grim.   Proc;,   §   1104;  Gox*ell  v.  State,  66  Ga.  309,  316. 

kszmnn  V.  State,  123  Ind.  347,  8  L.  18  Ogletree  v.  State,  28  Ala.  693. 
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actions  when  fraud  is  the  issue — Fraus  est  odiosa  et  non 
praesumenda — or  where  one  party  is  charged  in  any  guise 
with  conduct  of  a  criminal  nature.^*  In  ordinary  civil 
cases,  there  is  no  legal  presumption  either  way;  there  is 
nothing  criminal  or  illegal  alleged  against  either  party; 
and  the  disputed  issue  is  required  to  be  established  by  the 
party  upon  whom  the  burden  of  proof  lies,  only  by  a  fair 
balance  of  the  evidence.  In  many  cases,  sounding  in  tort, 
the  defendant  may  be  legally  liable,  and  still  be  involved 
in  no  intentional  wrong,  and  no  moral  turpitude,  and  here 
the  plaintiff  encounters  no  legal  presumption  .against  him- 
self in  the  proof.  But  the  legal  presumption  is  that  men 
are  not  guilty  of  fraud  and  dishonesty,  and  more  strongly, 
that  they  do  not  commit  criminal  offenses.  This  pre- 
sumption exists  no  more,  when  a  man  is  on  trial  for  a 
criminal  offense,  than  at  any  other  time,  or  on  the  trial 
of  a  civil  case,  when  an  attempt  is  made  to  show  that  a 
person  has  committed  a  crime.  It  exists  at  all  times,  and 
everywhere,  and  is  a  presumption  the  law  ever  makes. 
Hence  every  man,  however  charged  with  dishonesty  or 
fraud,  or  a  criminal  act,  is  always  entitled  to  have  this  pre- 
sumption of  the  law  weighed  in  his  favor,  and  whoever 
asserts  the  contrary,  must  always  encounter  it,  and  be 
required  to  overcome  it  by  evidence.^"    In    the    ordinary 

19  Lavender    v.    Hudgens,  33  Ark.  Bank,  54  Vt.  657;  Cronkhite  v.  Trav- 

763 ;  Case  v.  Case,  17  Cal.  598 ;  Lamp-  eler's  Ins.  Co.,  75  Wis.  116,  17  Am. 

kin   V.    Travelers'   Ins.    Co.,    11    Colo.  St.  Kep.   184,  43  N.  W.  731 ;  Eex  v. 

App.    249,    52    Pao.   1040;    Mead  v.  Twyning,    2    Barn.    &   Aid.    386,    106 

Husted,    52    Conn.    53,    52    Am.   Kep.  Eng.  Keprint,  407. 
554;   Shropshire  v.  Stevenson,  17  Ga.  20  Bradish  v.   Bliss,    35    Vt.    326, 

622 ;    Eussell   v.    Baptist    Theological  from  which  the  atove  is  extracted,  is 

Union,   73   111.   337;   Jones  v.  United  approved  in  Childs  v.  Merrill,  66  Vt. 

States  Mut.  Ace.  Assn.,  92  Iowa,  652,  302,   29  Atl.  532,  the  court   adding: 

61    N.   W.   485;    Monaghan   v.   Agri-  "When,  in  the  trial  of  a  civil  cause, 

cul.  F.  Ins.  Co.,  53  Mich.  238,  18  N.  a  person  is  charged  witV  fraud,  dis- 

W.   797;   Wilkie  v.   Collins,  48   Miss.  honesty  or  crime,  there  is  a  legal  pre- 

496;  Klein  v.  Landman,  29  Mo.  259;  sumption  that  he  is  innocent,  and  he 

Wilcox  V.  Wilcox,   46  Hun    (N.  Y.),  Is  entitled  to  have  such  presumption 

32;  Jones  v.  Greaves,  26  Ohio  St.  2,  considered  by  the  jury  in  connection 

20  Am.   Rep.   752;   Horan  v.  WeUer,  with  the  evidence  in 'the  case."     This 

41  Pa.  470;  Gulf,  C.  &  S.  P.  E.  Co.  v.  practically  overruled  an  intermediate 

Beed,  80  Tex.  362,  26  Am.  St.  Rep.  opinion  in  Weston  v.  Gravlin,  49  Vt. 

749,   15   S.   W.    1105;    Fire   Assn.   of  507. 
Philadelphia      v.      Merchants'      Nat. 
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transactions  of  life,  fairness  and  honesty  are  presumed  and 
conveyances,  sales  and  contracts  generally  are  presumed  to 
have  been  made  in  good  faith  until  the  contrary  appears." 
But  from  this  it  is  not  to  be  understood  that  fraud  cannot 
be  inferred  from  circumstantial  evidence,  as  it  is  by  evi- 
dence of  this  character  that  the  charge  must  often,  and, 
indeed,  generally  is,  established.^^  The  party  alleging 
fraud,  deceit  or  fraudulent  representations  must  produce 
stronger  proof  than  vfould  suffice  to  establish  a  mere  debt 
or  sale;  it  is  incumbent  on  him  to  furnish  sufficient  proof 
to  overcome  the  presumption  of  innocence  and  honesty. 
In  actions  involving  fraud,  as  in  other  cases  where  the  facts 
present  a  double  aspect,  one  consistent  with  fair  dealing 
and  the  other  involving  dishonesty  of  purpose,  the  court, 
unless  the  scale  decidedly  preponderates  for  the  latter,  will 
strike  the  balance  in  favor  of  honesty  and  innocence.-^ 

136  N.  W.  642;  Foard  County  v. 
Sandifer  (Tex.),  151  S.  W.  523;  In 
re  Mara,  137  N.  Y.  Supp.  151;  In  re 
Jacobs'  Will,  76  Misc.  Eep.  39^,  137 
N.  Y.  Supp.  155. 

22  Kaine  v.  Weigley,  22  Pa.  179; 
Eeed  v.  Noxon,  48  HI.  323;  O'Donnell 
V.  Segar,  25  Mich.  367;  Lowry  v. 
Beekner,  5  B.  Men.  (Ky.)  41;  Mor- 
iord  V.  Peck,  46  Conn.  380.  Sec  full 
discussion  of  this  subject  and  many 
cases  cited  in  Burch  v.  Smith,  15  Tex. 
219,  65  Am.  Dec.  154,  and  note,  and 
notes  in  Deshon  v.  Wood,  1  L.  B.  A. 
520,  Tuteur  V.  Chase,  4  L.  B.  A.  S32, 
Eice  V.  Wood,  31  L.  E.  A.  646,  Kan- 
sas etc.  Plow  Co.  V.  Sherman,  32  L. 
E.  A.  71. 

23  Hatch  V.  Bailey,  12  Cush. 
(Mass.)  27;  Price  v.  Gover,  40  Md- 
102;  Greenwood  v.  Lowe,  7  La.  Ann, 
197;  Oaks  v.  Harrison,  24  Iowa,  170; 
Leighton  v.  Orr,  44  Iowa,  680.  The 
conduct  of  third  persons  whose  acts 
are  investigated  only  collaterally  wilt 
also  be  presumed  free  from  fraud; 
Boss  V.  Hunter,  4  Term  Eep.  33. 
Administrators  and  trustees  presumed 
to  have  performed  their  duty:   Gee  v. 


21  Gregg  V.  Sayre,  8  Pet.  (U.  S.) 
244,  8  L.  Ed.  932;  O'Neal  v.  Boone,  82 
111.  589;  Stewart  v.  Preston,  1  Fla. 
10,  44  Am.  Dee.  621;  Williams  v.. 
Lord,  75  Va.  390;  Patee  v.  Pelton,  48 
Vt.  182;  Price  v.  Gover,  40  Md.  102; 
Hatch  V.  Bayley,  12  Cusli.  (Mass.) 
27;  Silver  v.  Graves,  210  Mass.  26,  95 
N.  E.  948.  Public  officers  are  pre- 
sumed to  do  their  duty:  See  United 
States  V.  Jones,  31  Fed.  718.  It  is 
presumed  that  a  marriage  was  duly 
solemnized:  Siehel  v.  Lambert,  15 
Com.  B.,  N.  S.,  781.  It  is  also  pre- 
sumed that'  every  person  has  con- 
formed to  the  laws  until  contrary  ap- 
pears :  King  v.  Hawkins,  10  East, 
211,  103  Eng,  Eeprint,  755.  Where 
one  is  shown  to  be  a  wrongdoer  as  to 
one  transaction,  he  will  not  be  pre- 
sumed guilty  of  other  contemporane- 
ous acts :  Harris  v.  Eosenberger,  43 
Conn.  227.  It  is  presumed  that  a 
servant  is  honest  in  turning  over  to 
his  master  money  received:  Evans  v. 
Birch,  3  Camp.  10.  See  the  late 
oases:  Nisbet  v.  Siegel-Campiou  etc. 
Co.,  21  Colo.  App.  494,  123  Pac.  110; 
Forest  County  v.  Shaw,  150  Wis.  294, 


101 


\^ 


PEESUMPTIONS. 


§  14  (13). 


§  14  (13).    Same — As  applied  to  the  marriage  relation. 

It  is  upon  the  same  general  principle  that  when  persons 
live  and  cohabit  together  and  are  reputed  to  be  married, 
they  are  presumed  to  be  married,  as  it  will  not  be  presumed 
that  they  have  violated  the  law,^*  and  where  a  presump- 
tion of  marriage  has  once  so  arisen,  it  can  be  overthrown 
only  by  the  most  cogent  proof.  The  presumption  of  mar- 
riage is  not  lightly  to  be  repelled,  nor  broken  in  upon  or 
shaken  by  a  mere  balance  of  probability.  The  evidence  to 
that  end  must  be  strong,  distinct,  satisfactory  and  conclu- 
sive. It  is  one  of  the  strongest  presumptions  known  to 
the  law,  and  is  especially  true  in  a  case  involving  legiti- 
macy. The  law  presumes  morality,  not  immorality,  mar- 
riage and  not  concubinage,  legitimacy  and  not  bastardy. 
The  reason  that  underlies  the  doctrine  of  this  presumption 
is  that  the  law  will  presume  innocence  and  morality  rather 


Hicks,  Eich.  Eq.  Gas.  (S.  C.)  5.  For 
diseussion  of  presumptions  and  bur- 
den of  proof  where  'fiduciary  relations 
exist,  see  post,  §  190.  An  agreement 
to  deal  in  futures  presumed  not  un- 
lawfill:  Williams  v.  Connor,  14  S.  C. 
621.  Interlineation  or  alteration  not 
suspicious  on  its  face  presumed  made 
before  execution:  See  §  563  et  seq., 
post.  Purchase  of  land  for  valuable 
consideration  presumed  to  be  made  in 
good  faith  without  notice  of  prior  un- 
recorded deeds.  See  extended  note  to 
Anthony  v.  Wheeler,  17  Am.  St.  Eep. 
288,  citing  cases.  Witnesses  pre- 
sumed to  have  testified  truthfully: 
Hewlett  V.  Hewlett,  4  Edw.  CSi.  (N. 
Y.)  7;  Matthews  v.  Lanier,  33  Ark. 
91.  Professional  services,  presumed 
necessarily  rendered:  Todd  v.  Myres, 
40  Cal.  355.  No  presumption  that 
acts  have  begn  done  for  which  the  law 
imposes  a  penalty:  Sidney  v.  Sidney, 
3  P.  Wms.  270,  24  Bng.  Eeprint, 
10'60;  Scholes  v.  Hilton,  10  Mees.  & 
W.  15;  or  that  the  law  has  been  vio- 
lated: Savier  v.  Chipman,  1  Mich. 
116;  Timsou  v.  Moulton,  3  Gush. 
(Mass.)    269;  Hewlett  v.  Hewlett,  4 


Edw.  Ch.  (N.  Y.)  7;  or  will  be  vio- 
lated: Johnson  v.  Farwell,  7  Me.  370, 
22  Am.  Dec.  203.^  Intention  to  per- 
form act,  omission  of  which  would  be 
criminal,  presumed:  Starkl  Bv.  756. 
Presumptions  from  confusing  ac- 
counts: Stuckes  V.  National  Gandy 
Co.,  158  Mo.  App.  342,  133  S.  W.  352. 
Presumption  of  citizen's  iona  fides: 
City  of  Maysville  v.  Truex,  235  Mo. 
619,  139  S.  W.  390.  Patents  pre- 
sumed regularly  issued :  TJnited  States 
V.  Iron  Silver  Min.  Co.,  128  U.  S.  673, 
32  L.  Ed.  571,  9  Sup.  Ct.  Eep.  195. 
Wh«n  the  fact  offered  in  evidence 
involves  moral  delinquency,  not  to  say 
criminal  offense,  it  should  be  strong 
enough  to  exclude  the  presumption  of 
innocence:  Corner  v.  Pendleton,  8  Md. 
337.  See  note,  33  L.  E.  A.,  N.  S.,  837. 
See  Canadian  cases  in  which  good 
faith  presumed:  Baker  v.  Soeiete  de 
Construction  Metropolitaine,  22  S.  C. 
B.  364;  Eoss  v.  The  King,  32  S.  C.  E. 
532;  Wright  v.  Kankin,  18  Gr.  625. 

24  Port  V.  Port,  70  HI.  484;  Bow- 
man V.  Little,  101  Md.  310,  61  Atl. 
223,  657,  1084, 
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than  guilt  and  immorality.^^  But  where  the  effect  of  rais- 
ing a  presumption  of  marriage  from  cohabitation  and  re- 
pute, although  it  would  exonerate  the  parties  from  the 
charge  of  immorality  in  the  particular  case,  would  be  to 
involve  one  of  them  in  an  immoral  relation  with  another, 
or  render  him  or  her  guilty  of  a  crime,  the  cohabitation 
creates  no  presumption,  and  is  therefore  no  evidence  of 
marriage  when  standing  alone.  If  it  can  be  shown  that 
during  the  continuance,  or  prior,  or  subsequent  to  the 
cohabitation  between  the  parties,  one  of  them  cohabited 
with  another  person,  the  law  will  not  presume  that  the 
cohabitation  in  question  was  matrimonial,  for  that  would 
necessarily  render  the  other  cohabitation  meretricious,  un- 
less a  legal  dissolution  of  the  former  cohabiliation  by  death 
or  divorce  can  be  shown  before  the  inception  of  the  latter. 
As  the  law  cannot  in  such  case  presume  innocence  in  one 
case  without  rendering  one  of  the  parties  guilty  morally  or 
criminally  in  another  case,  it  will  not  presume  a  marriage 
from  either  cohabitation.  The  authorities  on  this  point 
are  uniform.-^  There  is  also  an  exception  in  cases  of 
bigamy,  and  where  damages  are  claimed  for  adultery.-^ 
Where  a  husband  separated  from  his  wife  and  cohabited 
with  another  woman,  it  was  presumed  in  favor  of  innocence 
that  a  divorce  had  been  obtained.^*  And  where  in  an  action 
for  slander  by  husband  and  wife  the  answer  of  the  de- 
fendants stated  they  had  no  knowledge  sufficient  to  enable 
them  to  form  a  belief  whether  the  plaintiffs  were  husband 
and  wife,  and  it  appeared  from  the  evidence  that  the 
plaintiff  wife  had  said  that  previous  to  her  marriage  with 

25  Hynes  v.  MoDermdtt,  91  N.  Y.  27  Catherwood  v.  Gaston,  13  Mees. 
451,  459,  43  Am.  Hep.  677;  Morris  v.  &  W.  261;  People  v.  Humphrey,  7 
Davies,  5  Clarke  &  P.  163,  7  E-ng.  Ee-  Johns.  (N.  Y.)  314;  Buchanan  v, 
print,  365;  Piers  v.  Piers,  2  H.  L.  Gas.  State,  55  Ala.  154;  Weinberg  v.  State 
331,  9  Eng.  Reprint,  1118;  O'Connor  25  Wis.  370;  Brown  v.  State,  52  Ala. 
V.  Kennedy,  15  Ont.  Hep.  20;  Mont-  338;  Commonwealth  v.  Norcross,  9 
gomery  v.  MeLeod,  Ber.  (564)  375.  Mass.  492.    See  note,  89  Am.  St.  Eep. 

26  Breakey  v.  Breakey,  2  U.  G.  Q.      ^^^'  ^^^°  §  *^  «*  ^^<i-'  vost. 

B.  349,  358;  George  v.  Thomas,  10  U.  ^^  Blanohard  v.  Lambert,  43  Iowa, 

C.  Q.  B.  604;  Chamberlain  v.  Gham-  i^^^'  ^^  Am.  Rep.  245.  Por  other 
berlain    71  N.  Y.  423.  illustrations  of  presumptions  of  mar- 

'  *  '  riage,  see  note  14  L.  E.  A.  540-544. 
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the  plaintiff  husband  she  had  been  married  in  Germany  to 
another  man,  it  was  held  that  such  a  statement  was  en- 
tirely consistent  with  the  validity  of  the  marriage  de  facto, 
which  existed  between  the  parties  here,  and  after  they  had 
produced  their  marriage  certificate,  with  proof  of  cohabi- 
tation as  husband  and  wife  since  its  date,  the  presumption 
was  that  the  second  marriage  was  a  lawful  one.  There 
was  no  proof  that  her  first  husband  was  living,  and  if  there 
had  been,  she  was  still  entitled  to  the  charitable  pre- 
sumption that  a  divorce  from  her  first  husband  had 
enabled  her  to  remarry  again.^®  Where  a  second  marriage 
is  shown  in  fact,  the  law  raises  a  strong  presumption  in 
favor  of  its  legality,  which  is  not  overcome  by  mere  proof 
of  a  former  marriage,  and  that  the  first  wife  had  not  ob- 
tained a  divorce.  The  husband  might  have  obtained  such 
divorce  and  become  free  to  contract  the  second  marriage.^" 
And  where  a  person  had  married  a  second  time  and  the 
issue  was  whether  he  had  obtained  a  divorce,  it  was  pre- 
sumed that  the  decree  had  been  recorded  according  to  law.^^ 
If  it  is  shown  that  a  party  to  a  marriage  has  contracted  a 
previous  marriage  and  that  his  or  her  former  spouse  is 
still  living,  this  has  been  held  not  to  destroy  the  prima 
facie  validity  of  the  second  marriage.  In  such  a  case  it  is 
presumed  that  the  first  marriage  has  been  dissolved  by 
divorce,  and  the  burden  to  show  that  it  has  not  rests  on  the 
person  seeking  to  impeach  the  last  marriage,  notwith- 
standing he  is  thereby  required  to  prove  a  negative.  Here 
the  presumption  of  the  continuance  of  the  first  marriage 
is  made  to  yield  to  the  presumption  in  favor  of  the  validity 
of  the  second  marriage  and  of  the  innocence  of  the  parties 
to  it.^-    But  there  is  no  absolute  presumption  of  law  as 

29  Klein  v.  Landman,  29  Mo.  259.  v. 'Melntiie,  119  Ind.  574,  12  Am.  St. 

30  Coal  Run  Goal  Co.  v.  Jones,  127  Eep.  453,  21  N.  E.  445;  Wenning  v. 
111.  386,  8  N.  E.  866,  20  N.  E.  89.  Teeple,  144  Ind.  189,  41  N.  E.  600; 

31  In  re  Edwards,  58  Iowa,  431,  10  Tuttle  v.  Raish,  116  Iowa,  33,  90  N. 
N.  W.  793.  W.     66;     Alabama    ete.^  Ry.    Co.    v. 

32  Pittinger  v.  Pittinger,  28  Colo.  Beardsley,  79  Miss.  417,  89  Am.  St. 
308,  89  Am.  St.  Rep.  193,  64  Pac.  Rep.  660, 30  South.  660;  Waddingham 
195;  Erwin  v.  English,  61  Conn.  502,  v.  Waddingham,  21  Mo.  App.  609; 
23   Atl.   753 ;    Sehmisseur  v.   Beatrie,  Hadley  v.  Rash,  21  Mont.  170,  69  Am. 

,147  111.  210,  35  N.  E.  525;  Boulden       St.    Rep.    649,    53    Pac.    312;    Gold- 
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to  the  dissolution  of  marriage  under  such  circumstances. 
Each  case  must  be  determined  upon  its  own  facts  and  cir- 
cumstances and  such  inferences  as  should  be  reasonably 
drawn  from  them.^  There  can  be  no  absolute  presump- 
tion against  the  continuance  of  the  life  of  one  party  to  a 
marriage,  in  order  to  establish  the  innocence  of  the  other 
party  to  a  subsequent  marriage;  much  less  can  there  be 
a  rigid  presumption  of  a  dissolution  of  the  first  marriage 
by  divorce,  in  order  to  make  out  such  innocence.  In  all 
probability  there  are  cases  in  which  the  facts  and  circum- 
stances justify  an  inference  of  the  death  of  one  party  to 
the  first  marriage  in  favor  of  the  validity  of  the  second, 
and  probably  there  are  other  cases  in  which  the  facts  and 
circumstances  justify  the  inference  of  a  dissolution  of  the 
former  marriage  by  divorce.  In  any  particular  case,  the 
question  must  be  determined,  like  any  other  question  of 
fact,  upon  a  consideration  of  the  attending  facts  and  cir- 
cumstances, and  such  inferences  as  fairly  and  reasonably 
flow  therefrom.  If  there  are  absolutely  no  circumstances 
to  aid  the  presumption  of  the  continuance  of  life  or  of  the 
continued  existence  of  the  former  marriage,  then  the  pre- 
sumption in  favor  of  innocence  and  of  the  validity  of  the 
second  marriage  in  general  should  prevail.** 

§  14a  (13).  Same— English  decisions.— It  is  apparent, 
then,  from  the  English,  as  well  as  the  best  considered  Amer- 
ican, cases,  that  there  is  no  unbending  presumption  in  favor 
of  a  second  marriage  or  of  the  innocence  of  the  parties,  but, 
on  the  contrary,  that  the  decision  of  any  particular  case 

water  v.  Burnside,  22  Wash.  215,  60  see    note,  89   Am.   St.   Eep.  204-206. 

Pac.  409.     See,  also,  Bull  v.  Bull,  29  As  to  the  presumption  of  validity  of 

Tex.    Civ.    App.    364,  68  S.  W.  727.  subsequent  marriage,   see   note   in   17 

For    further    discussion,   see  note  to  Ann.  Cas.  680. 

Pittinger    v.    Pittinger,    89    Am.    St.  34  Johnson  v.  Johnson,  114  111.  611, 

Rep.    198;    also   "Presumptions  as   to  55  Am.  Rep.  883,  3  N.  E.  232,  Rey- 

Marriage,"  post,  §  86  et  seq.  nolds  v.  State,  58  Neb.  49,  78  N.  W. 

33  Williams    v.    Williams,    63    Wis.  483;  Smith  v.  Smith,  5  Ohio  St.  32; 

58,  53  Am.  feep.  253,  23  N.  W.  110,  Murray  v.  Murray,  6  Or.  17 ;  Gorman 

full  discussion;  St.  Sure  v.  Lindsfelt,  v.  State,  23  Tex.  646;  State  >-.  Good- 

82  Wis.  346,  33  Am.  St.  Rep.  50,  19  rich,    14    W.    Va.    834;    Williams    v. 

L.  R.  A.  515,  52  N.  W.   308.     As  to  Williams,   63   Wis.   58,   53   Am.   Eep. 

alleged  divorce  in  a  foreign  country,  253,  23  N.  W.  110. 
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must  rest  on  its  own  attending  facts  and  circumstances. 
Moreover,  it  is  believed  that  little  force  should  be  given 
this  artificial  presumption  in  order  to  meet  the  exigencies 
of  a  given  case.  There  appears  no  intimation  in  the  Eng- 
lish cases,^^  so  far  as  they  have  come  under  our  observa- 


35  That  there  can  be  no  inflexible 
rule  in  such  cases  is  shown  by  the 
English  decisions  where  this  question 
first  arose.  The  leading,  and  per- 
haps earliest,  ease  is  Eex  v.  Twyning, 
2  Barn.  &  Aid.  386,  106  Eng.  Re- 
print, 407.  The  question  involved 
there  was  whether  a  female  pauper 
was  the  wife  of  Francis  Burns.  It 
appeared  that  some  seven  years  be- 
fore she  had  married  Richard  Winter, 
with  whom  she  lived  a  few  months, 
when  he  went  abroad  as  a  soldier, 
and  never  thereafter  had  been  heard 
from.  Something  over  a  year  after 
his  departure  she  married  Burns.  It 
was  held  on  appeal  that  the  sessions 
did  right  in  presuming,  prima  facie, 
that  the  first  husband  was  dead  at  the 
time  of  the  second  marriage.  In  Rex 
V.  Harbome,  2  Ad.  &  E.  540,  111 
Eng.  Reprint,  209,  the  respondents 
having  proved  the  settlement  of  a 
female  pauper  by  marriage,  it  was 
shown  in  the  answer  that  the  husband 
was  previously  married,  and  that  a 
letter  had  been  written  by  his  first 
wife,  dated  twenty-five  days  before 
the  second  marriage.  It  was  held 
that  the  sessions  were  authorized  to 
presume  that  the  first  wife,  was  living 
at  the  time  of  the  second  marriage. 
Lord  Denman,  in  commenting  on  Rex 
V.  Twyning,  2  Barn  &  Aid.  386,  106 
Eng.  Reprint,  407,  remarked  that  in 
that  caSe  "this  court  merely  decided 
that  the  case  raised  no  presumption 
upon  which  the  finding  of  the  ses- 
sions could  be  disturbed.  The  two 
learned  judges,  Bayley,  J.,  and  Best, 
J.,  certainly  appear  to  have  decided 
the  case  upon  more  general  grounds. 
The  principle,  however,  upon  which 
they   seemed  to   have   proceeded   was 


not  necessary  to  that  decision.  I 
must  take  this  opportunity  of  saying 
that,  nothing  can  be  more  absurd  than 
the  notion  that  there  can  be  any  rigid 
presumption  of  law  on  such  question 
of   fact  without  reference   to   accom- 

painying  facts I  think  the  only 

questions  in  sueh  cases  are  what  evi- 
dence is  admissible  and  what  infer- 
ences may  fairly  be  drawn  from  it." 
And  Lord  Littledale  added:  "All 
these  questions  depend  upon  the  facts. 
There  can  be  no  direct  evidence  as  to 
the  fact,  unless  the  party  be  shown  to 
be  alive  after  the  marriage."  Again, 
in  Lapsley  v.  Grierson,  1  H.  L.  Cas. 
498,  9  Eng.  Reprint,  853,  the  facts  of 
which  are  stated  in  Williams  v.  Will- 
iams, 63  Wis.  58,  53  Am.  Rep.  253,  23 
N.  W.  110,  Lord  Campbell  said:  "We 
have  been  much  pressed  with  the  case 
of  Rex  V.  Twyning,  2  Barn.  &  Aid. 
386,  106  Eng.  Reprint,  407,  but  what 
is  there  said  by  Mr.  Justice  Bayley 
has  been  much  misunderstood.  He 
who  was  one  of  the  most  learned,  ac- 
curate and  conscientious  of  judges 
never  laid  down  what  his  argument 
has  attributed  to  him.  All  that  he 
said  was,  that  there  were  presump- 
tions of  law  on  both  sides,  and  that 
as  the  quarter  sessions  had  come  to 
a  conclusion  on  the  facts,  the  court  of 
king's  bench  would  not  say  that  in 
fact  they  had  come  to  a  wrong  conclu- 
sion. In  the  subsequent  case  of  Rex 
V.  Harbome,  2  Ad.  &  E.  540,  111  Eng. 
Reprint,  209,  Lord  Denman  intimated 
a  strong  opinion  that  the  onus  of 
proof  lay  on  the  party  setting  up  the 
marriage."  In  the  later  case  of 
Queen  v.  Lumley,  L.  R.  1  Crown  Cas. 
196,  it  appeared  that  the  prisoner 
was   married   to   one   Victor  in    1836, 
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tion,  that  the  dissolution  of  a  former  marriage  by  divorce 
will  be  presumed  in  favor  of  the  validity  of  a  second 
marriage  or  of  the  innocence  of  the  parties  to  it,  although 
some  of  the  earlier  ones  have  been  cited  in  this  country  as 
authority  for  that  proposition.  Nevertheless,  the  author- 
ities affirming  this  doctrine  are  numerous,  as  has  already 
been  shown,  and  it  may  be  considered  as  settled  that  such 
a  presumption,  in  a  proper  case,  may  be  indulged.  How- 
ever, the  presumption  of  the  dissolution  of  a  prior  mar- 
riage, whether  by  death  or  divorce,  should  be  indulged 
with  caution.  We  apprehend  that  such  presumptions 
sometimes  have  been  made  with  very  little  justification. 
A  rule  of  law  which  allows  an  artificial  or  technical  force 
to  be  given  evidence,  which  warrants  such  presumptions, 
beyond  its  natural  tendency  to  convince  the"  mind,  and  re- 
quires courts  and  juries  to  presume  as  true  that  which 
probably  is  false,  cannot  but  be  fraught  with  dangerous 
consequences.  In  case  there  is  a  conflict  of  presumptions, 
it  would  appear  more  reasonable  that  that  one  should  yield 
which  has  the  least  probability  to  sustain  it,  rather  than 

but  separated  from  him  in  1843.  In  preceding  the  second  marriage,  the  in- 
1847  she  married  Lumley,  with  whom  ferenee  would  be  strong,  almost  irre- 
she  lived  until  1864.  Nothing  was  sistible,  that  he  was  living  on  the 
heard  from  Victor  from  the  time  she  latter  day,  and  the  jury  would  in  all 
left  him.  The  jury  were  directed  that  probability  find  that  he  was  so.  If, 
"there  being  no  circumstances  leading  on  the  other  land,  it  were  proved  that 
to  any  reasonable  inference  that  he  he  was  then  in  a  dying  condition,  and 
had  died,  Victor  must  be  presumed  to  nothing  further  was  proved,  they 
have  been  living  at  the  date  of  the  would  probably  decline  to  draw  that 
second  marriage."  This  direction  was  inference.  Thus,  the  question  is  en- 
held  erroneous.  "In  an  indictment  tirely  for  the  jury.  The  law  makes 
for  bigamy,"  said  Lush,  J.,  "it  is  in-  no  presumption  either  way.  The 
cumbent  on  the  prosecution  to  prove  cases  cited  of  Eex  v.  Twyning,  2 
to  the  satisfaction  of  the  jury  that  Barn.  &  Aid.  386,  106  Eng.  Eeprint, 
the  husband  or  wife,  as  the  case  may  407,  Eex  v.  Harborne,  2  Ad.  &  E.  540, 
be,  was  alive  at  the  date  of  the  sec-  111  Eng.  Eeprint,  209,  Nepean  v. 
ond  marriage.  That  is  purely  a  ques-  Knight,  2  Mess.  &  W.  894,  appear  to 
tion  of  fact.  The  existence  of  the  us  to  establish  this  doctrine."  These 
party  at  an  antecedent  period  may  or  earlier  cases  are  reviewed  and  ap- 
may  not  afford  a  reasonable  inference  proved  in  the  subsequent  case  of  In  re 
that  he  was  living  at  the  subsequent  Phene's  Trusts,  L.  E.  5  Ch.  App.  139, 
date.  If,  for  example,  it  were  proved  150. 
that  he  was  in  good  health  on  the  day 
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that  the  one  in  favor  of  innocence  and  of  the  validity  of 
the  subsequent  marriage  should  prevail.^® 

§  15  (14) .    Same — As    applied   to   negligence. — ^In   the 

question  of  whether  it  is  negligence  not  to  anticipate  the 
negligence  of  another,  the  same  presumption  plays  an  im- 
portant part.  That  negligence  is  not  to  be  presumed  is  a 
familiar  rule,  and  it  is  rather  to  be  presumed  that  ordinary 
care  has  been  used.  "There  is  a  general  presumption  of 
law  that  all  men  act  rightly,  until  the  contrary  appears. 
This  presumption  is  expressed  in  the  maxim,  Omnia  prae- 
sumuntur  esse  rite  acta.  An  examination  of  the  cases  will 
disclose  that  it  is  applied  to  official  action;  but  it  has  been 
also  applied  to  the  action  of  private  individuals.  If  the 
fullest  play  were  given  to  the  maxim,  it  would  follow  that, 
as  every  man  is  presumed  to  act  rightly,  every  man  will 
be  justified  in  law  in  acting  on  the  presumption  that  every 
other  man  will  act  rightly,  unless  the  surrounding  circum- 
stances convey  to  him  some  indication  to  the  contrary.  In 
this  relation,  the  maxim  has  a  wide  but  not  a  universal 
application.  In  many  situations  a  man  is  justified  in  law 
in  acting  on  the  presumption  that  other  men  have  acted 
lawfully,  rightly,  carefully  and  properly,  until  he  is  in 
some  way  admonished  to  the  contrary."®'  The  negli- 
gence is  not  presumed;  it  must  be  proved.  The  burden  is 
on  the  person  charging  it,*^  and  he  must  show  that  the  other 
party  by  his  act  or  omission  has  violated  some  duty  in- 
cumbent upon  him,  and  thereby  caused  the  injury  com- 
plained of  .^^    It  is  a  sound  rule  of  law  that  it  is  not  contrib- 

36  See  Clayton  v.  Wardell,  4  N.  Y.  39  The  Nitro-Glyeerine  Case,  15 
230;  O'Gara  v.  Eisenlohr,  38  N.  T.  Wall.  (U.  S.)  524,  21  L.  Ed.  206; 
296 ;  Northfield  v.  Plymoutli,  20  Vt.  Weiss  v.  Pennsylvania  Ky.  Co.,  79  Pa. 
582,  590.  387;  Lyndsay  v.  Connecticut  Ry.  Co., 

37  1  Thompson,  Comm.  on  the  Laws  27  Vt.  643;  The  Buckeye,  7  Biss.  23, 
of  Negligence,  §190,  and  eases  there  Fed.  Cas.  No.  2084;  Htiey  v.  Gahlen- 
cited.  beck,  121  Pa.  238,  6  Am.  St.  Eep.  790, 

38  Schelich  v.  Mayor  etc.  of  City  and  note,  15  Atl.  520;  Looney  v. 
of  Wilmington  (Del.  Super.  Ct.),  74  Metropolitan  E.  E.  Co.,  200  U.  S.  480, 
Atl.  367;  International  &  G.  N.  R.  50  L.  Ed.  564,  26  Sup.  Ot.  Rep.  303; 
Co.  V.  Wilson  (Tex.  Civ.  App.),  129  Baltimore  &  Potomac  R.  Co.  v.  Land- 
S.  W.  849.  rigan,  191  U.  S.  461,  474,  48  L.  Ed. 
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utory  negligence  not  to  look  out  for  danger  when  there  is 
no  reason  to  apprehend  any.*"  The  authorities,  indeed,  go 
to  the  length  of  stating  the  rule  to  be  that  everyone  has 
a  right  to  presume  that  others  owing  a  special  duty  to 
guard  against  danger  will  perform  that  duty.'*^  Thus,  it 
will  be  presumed  that  a  person  stopped,  looked  and  listened 
before  crossing  a  railway  track  ;*^  that  a  workman  whose 
duty  it  was  to  load,  unload  and  ride  upon  an  elevator  was 
not  necessarily  negligent  in  assuming  the  safety  of  such 
elevator;*^  that  expressmen,  being  innocently  ignorant  of 
the  dangerously  explosive  contents  of  a  package,  were  not 
guilty  of  negligence  in  introducing  it  into  their  place  of 
business  and  handling  it  in  the  same  manner  as  other  pack- 
ages of  similar  outward  appearance  were  usually  handled. 
It  not  being  their  duty  to  know  the  contents  of  any  package 
offered  to  them  for  carriage,  when  there  are  no  attendant 
circumstances  awakening  their  suspicions  as  to  its  char- 
acter, there  can  be  no  presumption  of  law  that  they  have 
such  knowledge  in  any  particular  case  of  that  kind,  and 
they  cannot  accordingly  be  charged  as  matter  of  law  with 
notice  of  the  properties  and  character  of  packages  thus  re- 
ceived.** A  passenger  on  a  railway  train  has  the  right  to 
assume  that  its  rules  will  be  enforced,  and  cannot  be  ad- 
judged guilty  of  contributory  negligence  because  he  relied 
upon  their  observance,  and  omitted  a  precaution  which,  but 
for  the  existence  of  the  rules,  it  would  have  been  his  duty 
to  take.*^    Where  a  purchaser  of  kerosene  that  would  stand 

262,   24   Sup.   Ct.    Rep.     137.     As   to  667,  3  N.  W.  173 ;  Engel  v.  Smith,  83 

presumption    of     contributory    negli-  Mich.  1,  21  Am.  St.  Re.p.  541,  46  N. 

genee,  see  note  to   Oklahoma   City  v.  W.  21. 

Reed,  in  33  L.  R.  A.,  N.  S.,  1085.  42  Baltimore  &  Potomac  B.  Co.  v. 
See,  also,  note  to  Long  v.  Penn.  R.  R.  Landrigan,  191  XT.  S.  461,  474,  48  L. 
Co.,  in  30  Am.  St,  Rep.  736.  See  the  Ed.  a«2,  24  Sup.  Ct.  Rep.  137;  Weiss 
late  case,  Menteer  v.  Scalzo  Fruit  Co.,  V.  Pennsylvania  Ey.  Co.,  supra. 
240  Mo.  177,  144  S.  W.  833  (presump-  «  Mulvey  v.  Rhode  Island  Locomo- 
tion of  care  on  part  of  person  in-  tive  Works,  supra. 
jured  does  not  raise  presumption  of  4*  Parrot  v.  Wells  (The  Nitro- 
negligence  against  party  responsible).  Glycerine  Case),  supra. 

40  Beach,   Contrib.   Neg.   41.  45  Philadelphia   etc.   R.    R.    Co.    v. 

41  Mulvey  v.  Rhode  Island  Locomo-  Anderson,  72  Md.  519,  20  Am.  St. 
tive  Works,  H  R.  I.  204;  Grand  Rap-  Rep.  485,  8  L.  R.  A.  673,  20  Atl.  2. 
ids  etc.  R.  Co.   v.   M.artin,  41   Mich.  See,  also,  the  interesting  case,  Walker 
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an  open-fire  test  of  one  hundred  and  twenty  degrees,  and 
to  whom  it  was  delivered  in  a  vessel  marked  as  purchased, 
but  which  contained  kerosene  that  would  only  stand  an 
eighty-eight  degree  test,  relying  on  the  supposed  strength 
of  the  oil,  tried  to  kindle  a  fire  with  it  without  negligence 
and  was  killed  by  an  explosion  which  resulted,  and  which 
would  not  have  resulted  if  the  kerosene  could  have  stood 
the  one  hundred  and  twenty  degree  test,  it  was  held  in 
an  action  by  her  administrator  that  the  theory  that  she 
first  poured  the  oil  on  the  kindling  wood  and  afterward  at- 
tempted to  light  it  was  just  as  consistent  as  that  she 
attempted  to  pour  with  one  hand  and  at  the  same  time 
applied  a  lighted  match  with  the  other.  If  anything,  the 
first  supposition  was  the  more  reasonable,  as  it  would  have 
been  the  natural,  safe  and  convenient  method  of  doing  the 
act,  and,  in  the  absence  of  evidence,  the  presumption  was 
that  the  deceased  observed  the  ordinary  precautions  for 
her  own  safety.*®  It  is  said  by  courts  of  first  importance 
that  the  suggestion  that  a  man  of  vigorous  constitution, 
sound  health  and  good  spirits  would  commit  suicide  is  so 
highly  improbable  as  to  be  unreasonable^  and  that  the 
natural  instinct  which  leads  men  in  their  sober  senses  to 
avoid  injury  and  preserve  life  is  of  itself  an  element  of 
evidence  to  the  contrary.  There  is  no  presumption  of 
suicide.*''     Generally,  in  the  absence  of  proof  tending  to 

V.  St.  Paul  City  R.  Co.,  81  Minn.  404,  «  Johnston  v.  St.  Louis  &  S.  F.  R. 

51  L.  R.  A.  632,  84  N.  W.  222,  where  Co.,  150  Mo.  App.  304,  130  S.  W.  413 ; 

it  is  held  that  an  intending  passen-  Allen  v.  Willard,  57  Pa.  374;  Mead- 

ger  is  entitled  to  assume  that  an  elec-  "wa  v.  Life  Ins.  Co.,  129  Mo.  76,  93, 

trie    train    would    stop    at    a    station  50  Am.  St.  Rep.  427,  31  S.  W.  578; 

marked  as  a  stopping  place,  and,  in  Buesehing  y,  Gaslight  Co.,  73  Mo.  219, 

itntieipation  of  it  so  stopping  to  cross  f  Am,  Rep   503 ;  Brennen  v.  Chicago 

.     ^      ,     ,  .,     ^  I     -^ ,  n  &  Carterville  Coal  Co.,  147  Dl.  App. 

in  front  of  it  at  a  spot  which  would  w  v       i  a  *    t,        •* 

.         ,  _  -^        .  263;  Uevine  v.  National  Safe' Deposit 

have  been  free  from  danger  if  suca  ^^^   ^^^   jjj_   g^^.    ^^^^^^  Woodmen 

train    had    stopped    at    the    place  so  ^^  ^^^^.^^  ^   Kincheloe  (Ind.  App.),- 

'^^^^^^-  91   N.  E.   976;  Modern  Woodmen  of 

«  Ellis    V.    Republic    Oil    Co.,  133  America  v.  Craiger   (Ind.),  92  N.  E. 

Iowa,  11,  110  N.  W.  20;  McBride  v.  113,     por  a   case   in   which   the   pre- 

N.  P.  R.  R.  Co.,  19  Or.  64,  23  Pac.  sumption     against     Suicide     was     re- 

814;  Peterson  V.  Standard  Oil  Co.,  55  butted,    see    Prudential    Ins.    Co,   v. 

Or.  511,  106  Pac.  337.  Dolan,  46  Ind.  App.  40,  91  N*  E.  970, 
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show  the  contrary,  where  a  person  is  killed  by  an  accident 
to  which  there  are  no  eye-witnesses,  the  presumption  of  the 
law  is  that  he  was  in  the  exercise  of  due  care.*^  Where 
death  ensued  in  consequence  of  a  fish-bone  having  lodged 
in  the  rectum,  and  there  was  no  evidence  as  to  how  it  came 
there  otherwise  than  in  the  ordinary  course  of  nature 
through  the  alimentary  canal,  it  was  held  that  if  it  was 
likely  to  cause  injury,  as  the  deceased  was  presumed  to 
have  given  heed  to  the  instincts  of  self-preservation,  it 
was  not  to  be  inferred  that  he  swallowed  the  bone  volun- 
tarily.*^ 

§  15a  (14).  Same — Common  carriers. — This  rule  does 
not  apply  in  the  case  of  common  carriers,  who,  on  grounds 
of  public  policy,  are  presumed  to  have  been  negligent  if 
goods  intrusted  to  their  care  have  been  lost  or  damaged,^" 
or  the  goods  delayed  in  delivery.'^  And  there  is  another 
class  of  cases  against  carriers  where  it  is  often  held  that 
negligence  may  be  inferred  from  the  fact  that  an  injury 
has  happened  to  a  passenger — -where  a  car  leaves  the  track, 
or  a  stage-ooach  is  overturned,  or  where  there  is  a  collision 
between  trains  belonging  to  the  same  company.^^    Although 

48  Adams    v.    Iron    aiffa    Co.,    78  261 ;  Boston  etc.  B.  R.  Co.  v.  Hurd,  56 
Mich.  277,  18  Am.   St.  Eep.  441,  44  L.  E.  A.  223.     See,  also,  §  183,  post. 
N.  W.  271;   Van  Corn  v.  Heap,  160  51  Harper  Furniture  Co.  v.   South- 
Mich.  199,  125  N.  W.  11.  em   Express   Co.,   144  N.   C.   639,   12 

4»  Jenkins  v.  Hawkeye  Com.  Men's  Ann.  C>as.  924,  57  S.  E.  458. 

Assn.,  147  Iowa,  113,  lil  N.  W.  199.  52  Plannery  v.  Railway  Co.,  Ir.  B. 

See,   also,   Stephenson  v.   Association,  11  C.  L.  30;  Judson  t.  Giant  Powder 

108  Iowa,  641,  79  N.  W.  459;   Tack-  Co.,   107   Cal.   549,   48   Am.   St.   Rep. 

man    v.    Brotherhood,    132    Iowa,    64,  146,  29  L.  B.  A.  718,  40  Pac.  1020; 

8  L.  E.  A.,  N.  S.,  974,  106  N.  W.  350.  Skinner  v.   Railway   Co.,   5   Ex.    787; 

See,  also,    the    late    case,    Norman  v.  Edgerton    v.    Railway    Co.,    39  N.  Y. 

Order  of  United  Com.  Travelers,  163  227;  Augusta  By..  Co.  v.  Randall,  79 

Mo.  App.  175,  145  S.  W.  853.  Ga.    304,    4   S.   E.    674;    Memphis   & 

00  Ross  V.    Hill,    2    Com.  B.   890;  Ohio  Packet  Go.  v.  McCool,  83   Ind. 

Ooggs  V.  Bernard,  2  Ld.  Raym.  918,  392,  43  Am.  Rep.  71,  and  note;  Smith 

92    Eug.    Reprint,    107;    The    Nitro-  v.  Railway  Co.,  32  Minn.   1,  50  Am. 

Glycerine  Case,  15  Wall.  (U.  S.)  524,  Rep.   550,   18   N.  W.   827,   and  note; 

21  L.  Ed.  206;  Philadelphia  By.  Co.  Miller  v.  Ooeaji  Co.,  118  N.  T.  199, 

r.  Anderson,  72  Md.  519,  20  Am.  St.  23  N.  E.  462;  Feital  v.  Railway  Co., 

Eep.  483,  8  L.  B.  A.  673,  20  Atl.  2,  109  Mass.    398,    12    Am.    Rep.   720; 

and  long  note.     See  notes,  Hendrick-  Bailway   Co.   v.   Blumenthal,    160   111. 

son  V.  Great  N.  E.  Co.,  16  L.  R.  A.  48,  43  N.  E.  809;  Fleming  v.  Railway 
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if,  in  proving  the  injury,  facts  and  ciroumstanbes  are  de- 
veloped which  tend  to  exonerate  the  carrier  or  to  charge 
the  plaintiff  with  contributory  negligence,  no  presumption 
of  negligence  arises.^*  There  is  another  class  of  cases  in 
which  it  is  held  that  where  the  thing  is  shown  to  be  under 
the  management  of  the  defendant  or  his  agent,  and  where 
an  accident  in  the  ordinary  course  of  events  does  not  hap- 
pen when  the  business  is  properly  conducted,  the  accident 
itself  raises  a  presumption  of  negligence  in  the  absence  of 
any  explanation.  The  English  case  where  a  passer-by  in 
a  street  was  hurt  by  a  barrel  of  flour  falling  from  a  ware- 
house window  is  an  illustration  of  this  group  of  cases.^* 
The  same  principle  is  illustrated  by  a  New  York  case,  in 
which  it  was  held  that  since  the  owner  of  a  building  ad- 
joining the  street  is  under  obligation  to  take  reasonable 
care  that  the  same  shall  not  fall  upon  the  passers-by,  if 
such  an  accident  happens  without  any  proof  of  explanatory 
circumstances,  negligence  will  be  presumed.^^  In  such 
cases  the  facts  are  said  to  speak  for  themselves,  res  ipsa 


Co.,  158  Pa.  130,  38  Am'.  St.  Eep.  835, 
22  L.  R.  A.  331,  27  Atl.  130;  Gleeson 
V.  Railway  Co.,  140  U.  S.  435,  35  L. 
Ed.  458,  11  Sup.  Ct.  Eep.  859.  See 
note,  20  Am.  St.  Eep.  490,  above  cited, 
for  further  illustrations,  and  cases  in 
note,  15  L.  R.  A.  35.  In  Cinn.  Bail- 
way  Co.  V.  South  Fork  Coal  Co.,  139 
Fed.  528,  1  L.  R.  A.,  N.  S.,  533,  71 
C.  C.  A.  316,  it  is  laid  down  that  it 
is  the  nature  of  an  injurious  accident 
and  all  the  surrounding  circumstances 
which  regulate  the  presumption  ac- 
cording to  the  duty  owed  by  the  actor 
to  the  injured  party,  and  the  question 
of  negligence  is  always  responsive  to 
the  fact  that  if  due  care  had  been 
exercised,  the  injury  would  not  have 
been  caused;  but  the  fact  of  the  in- 
jury alone  raises  no  presumption  of 
negligence:  See  notes  to  Edwards  v. 
Manufacturers'  Bldg.  Co.,  2  L.  R.  A., 
N.  S.,  748;  Moulton  v.  Lewdston  etc. 
B.  Co.,  10  L.  E.  A.,  N.  S.,  850;  Brown 
V.  Union  Pacific  E.  Co.,  29  L.  E.  A., 
N.  S.,  808. 


,  53  For  cases  illustrating  this  sub- 
ject in  case  of  personal  injuries,  see 
Barnowsky  v.  Helson,  89  Mich^  523, 
15  L.  E.  A.  33,  and  long  note,  50  N. 
W.  989.     See  §  184,  infra. 

54  Byrne  v.  Boadle,  2  Hurl.  &  C. 
722;  Scott  v.  London  Dock  Co.,  3 
Hurl.  &  C.  596,  34  L.  J.  Ex.  220; 
Kearney  v.  Railway  Co.,  L.  E.  5  Q.  B. 
411;  Faldschneider:  y.  Railway  Co., 
122  Wisi.  423,  99  N;  W.  1034.  See 
note  to  "Huey  v.  Gahlenbeck,  6  Am. 
St.  Eep.  792,  and  eases;  also  note  to 
Philadelphia  Ry.  Co.  v.  Anderson,  20, 
Am.  St.  Eep.  490;  also  note,  15  L.  R. 
A.  34.  As  to  injuries  caused  by  the 
explosion  of  a  boiler,  see  Rose  v. 
Stephens,  21  Am.  L.  Reg.  522,  and 
note;  also  note,  15  L.  E.  A.  35. 

55  Mullen  V.  St.  John,  57  N.  Y.  567, 
15  Am.  Rep.  530.  As  to  the  falling 
of  a  brick  from  a  railroad  bridge,  see 
leading  case,  Kearney  v.  Railway  Co., 
L.  E.  5  Q.  B.  411. 


§  16  (15)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  112 

loquitur.  But  in  all  such  cases  the  cause  of  the  accident 
must  be  clearly  connected  with  the  defendant,  as  being  by 
his  act  or  under  his  control,  before  negligence  can  be  pre- 
sumed.^ 

§  16  (15).  Effect  of  the  presumption  of  innocence  as 
to  the  amount  of  evidence. — ^We  have  already  partially 
dealt  with  this  subject,®^  and  the  qualification  of  the  pre- 
sumption when  applied  to  civil  proceedings.  It  has  been 
the  subject  of  much  discussion  as  to  what  degree  of  evi- 
dence is  necessary  to  repel  the  presumption  of  innocence 
in  such  proceedings.  It  is  perfectly  well  settled  that  in 
criminal  actions  the  commission  of  a  crime  must  be  proved 
beyond  a  reasonable  doubt.  But  the  authorities  are  in 
conflict  on  the  point  whether  the  same  rule  obtains  in  civil 
proceedings,  Stephen  lays  down  the  English  rule  very 
broadly,  as  follows:  "If  the  commission  of  a  crime  is 
directly  in  issue  in  any  proceeding,  criminal  or  civil,  it  must 
be  proved  beyond  a  reasonable  doubt. '"**  This  doctrine 
has  been  questioned  in  England,  but  is  there  sustained  by 
the  weight  of  authority.  On  the  other  hand,  the  decided 
weight  of  authority  in  the  United  States  supports  the  prop- 
osition that  in  civil  actions,  although  the  charge  of  a  crime 
is  to  be  established,  a  preponderance  of  testimony  is  suffi- 
cient.*^   "In  civil  cases  it  should  be  enough  to  say  that 

5«  Smith,  Neg.,  2a  ed.,  p.  524.     On  223;   Kane   v.  Ins.   Co.,  39   N.  J.  L. 

the  applicability  of  res  ipsa  loquitur  697,  23  Am.  Eep.  239;  and  see  note 

in    an    action    for    personal    injuries  on  this  subject,  Sprague  v.  Dodge,  95 

from  defects  in  articles  manufactured  Am.  Dec.  523-525.     For  slander  and 

or  sold  by  tbe  defendant,  see' note  to  libel:  Ellis  v.  Buzzell,  60  Me.  209,  11 

Dail  V.   Taylor,   28  L.  B.   A.,  N.   S.,  Am.   Rep.   204;   Knowles  v.   Scribner, 

949.  57  Me.  497;  Matthews  v.  Huntley,  9 

qT  §  13  et  seq.,  ante.  N.  H.  146;  Sloan  v.  Gilbert,  12  Bush, 

58  Reynold's    Steph.    Ev.,    art.    94.  51,  23  Am.  Rep.  708.     For  adultery: 

For  further  discussion  of  this  subject,  Poertner  v.  Poertner,  66  Wis.  644,  29 

■ee  §  195,  post,  and  note  in  Sprague  N.  W.  386.     In  Riesen  v.  Riesen,  148 

V.  Dodge,  95  Am.  Dec.  525.  HI.  App.  460,  which  -nas  an  action  for 

B»  This  has  been  repeatedly  held  in  divorce,  an  instruction  which  told  the 

actions  on  insurance  policies:  Blaeser  jury  that  before  they  could  find  the 

V.  Milwaukee  Ins.  Co.,  37  Wis.  31,  19  appellee  guilty  all  presumptions  of  in-. 

Am.  Rep.  747;  Schmidt  v.  Ins.  Co.,  1  noeence  must  be  overcome  by  evidence 

Gray  (Mass.),  529;  Aetna  Ins.  Co.  v.  was  erroneous.     The  court  said  it  was 

Johnson,  11  Bush,  587,  21  Am.  Rep.  too  broad.     "Single  acts  of  adultery 
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the  extreme  caution  and  the  unusual  positiveness  of  per- 
suasion required  in  criminal  cases  do  not  obtain.  But  it 
is  customary  to  go  further,  and  here  also  to  attempt  to 
define  in  words  the  quality  of  persuasion  necessary.  It  is 
said  to  be  that  state  of  mind  in  which  there  is  felt  to  be  a 
'preponderance  of  evidence'  in  favor  of  the  demandant's 

proposition But  the  chief  topic  of  controversy  has 

been  whether  in  certain  civil  cases  the  measure  of  persua- 
sion for  criminal  cases  should  be  applied.  Policy  suggests 
that  the  latter  test  should  be  strictly  confined  to  its  orig- 
inal field,  and  that  there  ought  to  be  no  attempt  to  employ 
it  in  any  civil  case.  Nevertheless,  the  effort  has  been 
made  (though  usually  without  success)  to  introduce  it  in 
certain  sorts  of  civil  cases  where  an  analogy  seems  to 
obtain.  1.  It  is  sonietimes  said  that,  in  general,  wherever 
in  a  civil  case  a  criminal  act  is  charged  as  a  part  of  the  case, 
the  rule  for  criminal  cases  should  apply;  but  this  has  been 
generally  repudiated.  2.  Nor  is  such  a  doctrine  better 
established  for  individual  kinds  of  cases."®"  It  may  be 
taken,  therefore,  that  the  distinction  in  this  country  is  so 
well  marked  as  to  justify  the  authoritative  proposition 
that  the  presumption  is  applied  in  all  its  force  in  criminal 

are  not  criminal  by  the  law  of  this  (Mass.),  413;  Jones  v.  Greaves,  26 
state;  neither  is  the  charge  of  adul-  Ohio  St.  2,  20  Am.  Eep.  752.  In  the 
tery,  when  made "  for  the  purpose  of  minority  are  such  eases  as  Schultz  v. 
obtaining  a  divorce,  a  criminal  charge.  Insurance  Oo.,  14  ila.  73 ;  Butnam  v. 
Presumptions  of  innocence  obtain  Hobbs,  55  Me.  227;  MoConnel  v.  Ins. 
only  in  criminal  cases.  In  civil  cases,  Co.,  18  Bl.  228;  Thurtell  v.  Beaumojit, 
to  whieh  class  the  case  at  bar  belongs,  1  Bing.  339.  See  Eiggs  v.  Powell,  142 
the  actor  must  prove  his  or  her  case  111.  453,  52  N.  E.  482,  where  a  dis- 
by  a  clear  weight  or  preponderance  tinction  is  drawn  between  a  "bare" 
of  the  evidence  in  order  to  entitle  and  a  "clear"  preponderance.  On  the 
such  actor  to  prevail."  For  a  statvr  question  whether  a  suit  for  a  statu- 
tory/ penalty:  Campbell  v.  Burns,  94  tory  penalty  is  a  civil  or  criminal 
Me.  127,  46  Atl.  812.  For  bastardy:  prosecution  as  affecting  the  necessity 
People  V.  Christman,  66  111.  162;  for  proof  beyond  a  reasonable  doubt, 
Knowles  v.  Scribner,  57  Me.  495.  see  note  to  State  v.  Cincjmia/ti,  27  L. 
For  receiving  stolen  goods:  United  E.,  A.  746.  See,  also.  Cooper  v. 
States  Exp.  Co.  v.  Jenkins,  73  Wis.  Spring  Valley  Water  Co.,  16  Cal,  App. 
471,  41  N.  W.  957;  and  for  negli-  17,  116  Pac.  298.  See  the  late  case, 
gence  and  fraud:  Seybolt  v.  New  Van  Dusen  Inv.  Co.  v.  Western  Fish- 
York  Ry.  Co.,  95  N.  Y.  562,  47  Am.  ing  Co.  (Or.),,  124  Pac.  677. 
Eep.  75 ;  Gordon  v.  Parrelee,  15  Gray  60  Wigmore  on  Ev.,  §  2498. 
Evidence  1^8 
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cases  only,  and  has  a  power,  where  it  arises  in  civil  cases, 
qualified  to  the  extent  indicated. 

§  17  (16).  Presumptions  arising  from  the  spoliation  or 
fabrication  or  suppression  of  evidence — Things. — Closely 
allied  with  the  presumption  of  innocence  are  the  presump- 
tions which  arise  against  persons  who  fabricate,  suppress 
or  destroy  testimony.  Omnia  praesumuntur  contra  spolia- 
torem.  By  such  conduct  the  presumption  of  innocence 
may  be  repelled  and  overcome.  Such  conduct  may  not 
only  be  relevant  testimony  to  rebut  the  presumption  of 
innocence,  but  may  be  treated  by  the  jury  as  evidence  of 
guilt.*^  That  this  presumption  has  existed  from  time  im- 
memorial there  is  abundant  proof.  Expression  of  it  is 
found  in  the  Bible,  where  it  is  declared,  ' '  Cursed  be  he  that 
removeth  his  neighbor's  landmark."  (Deut.,  c.  27,  17.) 
Other  references  will  show  how  the  principle  has  been  pre- 
served in  every  system  of  laws.  The  familiar  leading  case 
which  illustrates  the  nature  of  this  presumption  is  that  in 
which  the  goldsmith  wrongfully  refused  to  deliver  a  valu- 
able jewel  which  had  been  left  in  his  possession.  The  jury 
were  instructed  that  unless  the  defendant  produced  the 
jewel  and  thereby  showed  it  to  be  not  of  the  finest  quality, 
they  should  find  the  jewel  of  the  highest  value  that  would 
fit  the  socket  in  which  it  was  placed.®^  The  same  rule  has 
been  enforced  in  numerous  other  cases  when  a  party  has 
by  his  willful  acts  rendered  it  impossible  to  show  the  qual- 
ity or  value  of  the  property  sued  for.  In  such  cases  the 
inference  is  very  strong  that  the  facts  suppressed  would  be 
unfavorable  to  the  wrongdoer,  and  the  courts  have  the 
right  to  act  on  such  presumption.**    And  more  broadly  if 

61  1   Greenl.   Bv.,   §  37.     See   cases  McHugh  v.  McHugh,  186  Pa.  197,  65 

edted  below.     For  illustrations  of  the  Am.  St.  Bep.  849,  41  L.  B.  A.  805, 

general  subject,  see  note,  97  Am.  St.  40  Atl.  410. 

Bep.  145,  and  to  34  L.  E.  A.  581;  1  62  Armory  v.  Delamirie,  1  Str.  505, 

Smith  L.   C,   8th   Am.   ed.,   688-690.  93  Eng.  Eeprint,  664. 

This  is  also  true  where  the  party  intim-  63  Bailey  v.  Shaw,  24  N.  H.  297,  55 

idates  or  suborns  witnesses:    Keesier  Am.  Dec.  241;   Teuton  v.  Keller,  1G7 

T.  State,  154  Ind.  242,  56  N.  E.  232;  lU.   129,  47  N.   E.   376;   Eobinson  v. 

State  V.  Eozum,  8  N.  D.  548,  80  N.  Union  Cent.  Life  Ins.  Co.,  144  Fed. 

W.   477;   United   States  Brewing   Co.  1009, 
V.  Buddy,  203  111.  306,  67  N.  E.  799; 
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it  is  shown  that  a  person  has  attempted  to  falsify,  fabric 
cate,  suppress  or  destroy  evidence,  such  conduct  may  be 
justly  construed  as  an  indication  of  his  consciousness  that 
his  case  or  defense  is  lacking  merit.  And  it  is  only  another 
step  to  infer  that  his  own  belief  is  well  founded.**  In  the 
same  class  are  to  be  found  those  cases  in  which  a  person 
has  refused  to  submit  his  goods  for  examination  by  the 
person  interested  in  the  disclosure  of  their  condition;  and 
in  direct  consequence  has  to  carry  the  burden  of  the  pre- 
sumption which  the  refusal  raises — that  the  inspection 
w:ould  reveal  a  condition  unfavorable  to  the  one  refusing. 
In  an  old  Pennsylvania  case,®^  in  which  the  plaintiff  sought 
to  recover  for  building  a  house  for  the  defendant,  the  de- 
fendant refused  him  permission  to  allow  an  expert  to  in- 
spect it.  Evidence  was  given  of  this  refusal  over  the  ob- 
jection of  the  defendant.  The  opinion  of  the  court  is  such 
a  sound  exposition  of  the  law  relating  to  the  suppression 
of  evidence  as  to  call  for  embodiment  in  any  work  relating 
to  evidence.  "Before  the  trial  the  plaintitfs  sent  a  person 
to  examine  the  house,  so  that  he  might  be  able  to  testify 
how  the  work  had  been  done.  The  witness  frankly  ex- 
plained what  he  came  for,  and  the  defendant  refused  to  let 
him  go  through  the  house  for  such  a  purpose.  The  evi- 
dence of  this  transaction  was  objected  to,  but  the  court 
admitted  it.  The  admission  of  it  is  complained  of  here 
because  it  was  calculated  to  prejudice  the  minds  of  the  jury 
against  the  defendant's  cause.  Doubtless  it  would  have 
that  effect;  and  so  it  ought  to  have. '  To  smother  evidence 
is  not  much  better  than  to  fabricate  it.  A  party  who  shuts 
the  door  upon  a  fair  examination,  and  thus  prevents  the 
jury  from  learning  a  material  fact,  must  take  the  conse- 
quence of  any  honest  indignation  which  his  conduct  may 
excite.  The  presumption  in  odium  spoliatoris  is  perfectly 
legitimate.     It  is  so  natural  and  so  just  that  it  is  a  part  of 

M  Wilson  V.  United  States,  162  TJ.  182  Mass.  33,  64  N.  E.  402.     See  note 

S.  613,  621,  40  L.  Ed.  1090,  16  Sup.  to  Burgess  v.  Blake,  in  86   Am.   St. 

Ct.  Kep.  895;  Commonwealth  v.  Web-  Bep.  129. 

•ter,   5   Gush.    (Mass.)     295,  52   Am.  65  Bryant  y.  Stilwell,  24  Pa.  314. 

Dec.  711;  Commonwealth  v.  Devanej, 
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every  civilized  code.  We  think  this  evidence  most  clearly 
admissible,  and  we  certainly  would  not  have  found  fault 
with  the  judge  if  he  had  gone  further  and  instructed  the 
jury  that  it  afforded  some  ground  for  supposing  the  whole 
defense  to  be  unfair.  It  ought  to  be  understood  that  where 
one  party  has  the  subject  matter  of  the  controversy  under 
his  exclusive  control,  it  is  never  safe  to  refuse  the  witnesses 
on  the  other  side  an  opportunity  to  examine  it,  unless  he 
is  able  to  g'ive  a  very  satisfactory  reason.  Here  there  was 
no  ground  to  believe  that  the  witness  would  misrepresent 
what  he  might  see.  If  the  defendant  had  felt  such  a  sus- 
picion, he  could  have  shown  the  house  to  as  many  others 
as  he  chose,  and  overwhelmed  the  one  perjured  man  by  a 
host  of  honest  ones.  I  ought  to  add,  however,  that  such 
evidence  must  always  be  confined  strictly  to  the  conduct 
of  the  party  in  and  about  the- very  cause  in  which  it  is  used. 
It  must  not  only  relate  to  the  same  subject,  but  to  the  same 
investigation  of  it;  for  it  is  received  not  on  any  principle 
of  punitive  justice,  but  on  the  natural  presumption  that  he 
withholds  the  truth  because  he  knows  it  will  make  agains>t 
him,  and  that  no  man  prefers  darkness  to  light,  except  be- 
cause he  is  conscious  that  his  deeds  are  evil.  If,  therefore, 
the  defendant  should  not  refuse  an  examination  for  the 
purpose  of  the  next  trial,  he  cannot  be  prejudiced  by  what 
he  did  before  the  last  one.  It  is  true,  also,  that  the  strength 
of  such  a  presumption  diminishes  in  very  rapid  proportion 
to  the'  time  that  elapses  between  the  act  out  of  which  it 
rises,  and  the  judicial  inquiry  which  the  act  was  intended 
to  influence."  Numerous  illustrations  might  be  given 
when  this  particular  act  of  suppression  has  been  before 
the  courts,  but  the  rule  is  so  well  founded,  and  has  called 
for  so  little  contrary  discussion,  that  we  close  this  section 
with  the  references  at  foot."® 

68  Refusal    to    produce    a    map    or  case  the  coinchision  reached  was  that 

plan:     Bryant     v.     Stilwell,     supra;  whatever    doubt    there    was    on    the 

Isabella   Gold   Min.   Co.  v.   Glenn,  37  question,  it  should  be  solved  in  favor 

Colo.   165,  86  Pac.  349.     A  rope  the  of  the  libelant,  since  the  ship  failed  to 

breaking   of    which    caused    a    death:  produce  the    rope,    which    was    in  her 

The  Luckenbach,  144  Fed.  980,  where  possession  and  which  would  have  set- 

the   court   said   that   upon   the   whole!,  jtled  the  question  of  its  safe  or  unsafe 
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§  18  (16).  Same — Documents. — The  willful  destruction, 
suppression,  alteration  or  fabrication  of  documentary  evi- 
dence properly  gives  rise  to  the  presumption  that  the  docu- 
ments, if  produced,  would  be  injurious  to  the  one  who  has 
thus  hindered  the  investigation  of  the  facts.®'^  It  is  well 
to  recognize  that  this  presumption  is  founded  on  the  nat- 
ural inference  to  be  drawn  from  the  fraudulent  conduct 
of  the  party  affected  by  it,  that  where  in  the  conduct  of 
his  case  he  has  thought  it  expedient  to  resort  to  fraud  or 
deceit  to  make  out  his  case,  he  has  himself  been  conscious 
that  on  the  strength  of  the  case  alone  he  would  fail  to 
establish  it,  or,  in  other  words,  that,  recognizing  the  weak- 
ness, he  can  only  invigorate  it  by  the  deceit  of  making  and 
adding  to  it  false  testim,ony^  or,  by  lopping  off  and  sup- 
pressing the  malignant  parts,  cause  it  to  present  a  healthy 
appearance  before  a  tribunal.  The  one  inference  leads  to 
the  other,  and  the  fact  of  his  endeavor  fraudulently  to  alter 
the  features  suggests  quite  naturally  the  weakness  of  the 


condition,  and  whether  it  broke,  or 
was  new  and  inflexible,  and  became 
untied,  thus  causing  the  accident.  A 
defective  "tongue"  in  an  automatic 
railway  coupling,  the  cause  of  an 
accident:  Galveston  etc.  Ey.  Co.  v. 
Young,  45  Tex.  Civ.  App.  430,  100 
S.  W.  993,  in  which  the  court  said: 
"All  uncertainty  as  to  the  condition 
of  the  tongue  of  the  coupling  appara- 
tus might  have  been  removed  by  an 
exhibition  of  it  in  court,  but  appel- 
lant, although  notified  by  appellee  to 
produce  it  in  court,  chose  to  suppress 
its  silent  but  forcible  testimony.  No 
reason  or  explanation  is  offered  for 
the  failure  to  produce  the  broken  ap-  , 
pliance,  although  it  was  shown  to  be 
in  its  possession.  The  appliance  was 
the  best  evidence  of  its  condition, 
and  if  it  had  been  produced  in  court, 
it  could  have  been  ascBrtained  whether 
it  had  any  defect,  and  if  so  whether  it 
was  one  in  construction  or  that 
supervened  afterward.  Appellant  had 
that  evidence  and  failed  and  refused 
to  introduce  it,  or  to  give  any  expla- 


nation of  its  failure  to  do  so,  and  the 
presumption  arises  that  the  appear- 
ance of  the  broken  tongue  would  not 
have  benefited  appellant" :  Underwood 
V.  Coolgrove,  59  Tex.  164;  Welsh  v. 
Morris,  81  Tex.  159,  26  Am.  St.  Bep. 
801,  16  S.  W.  744. 

6T  In  case  of  deeds :  Dalston  v. 
Coatsworth,  1  P.  Wms.  731,  24  Eng. 
Eeprint,  589.  Of  account  books: 
Shells  V.  West,  17  Cal.  324.  Or  cor- 
porate records:  Eiggs  v.  Penn.  Ey. 
Co.,  16  Fed.  804;  and  other  docu- 
ments: Tanton  v.  Keller,  167  111.  129, 
47  N.  E.  376;  Murray  v.  Lepper>  99 
Mich.  135,  57  N.  W.  1097;  The  Olinde 
Bodrigues,  174  U.  S.  510,  528,  43  L. 
Ed.  1065, 19  Sup.Ct.  Eep.  851;  Joannes 
v.  Bennett,  5  Allen  (Mass.),  169,  81 
Am.  Dec.  738;  Sullivan  v.  Sullivan, 
188  Mass.  380,  74  N.  E.  608;  Mis- 
souri etc.  E.  Co.  V.  Elliott,  102  Fed. 
96,  42  C.  C.  A.  188;  Westervelt  v. 
Nat.  Mfg.  Co.,  33  Ind.  18,  69  N.  E. 
169;  .Johnson  v.  Marx  Levy,  109  La. 
1036,  34  South.  68. 
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cause  itself.  His  own  conduct  has  so  branded  it.  The 
general  principle  applies  to  all  these  forms  of  fraud,  and 
a  recognized  authority  in  classifying  them  says:  "They 
admit  all  forms  of  personal  falsification  by  the  party  in 
the  course  of  litigation;  the  fabrication  or  manufacture  of 
evidence,  by  forgery,  bribery,  subornation  and  the  like;  the 
suppression  of  evidence,  by  intimidation,  eloignment  or 
concealment  of  witnesses  or  material  objects,  or  by  the 
destruction  or  spoliation  of  documents  or  other  material 
objects."®®  Dealing  with  this  fraudulent  treatment  of 
documents  there  need  be  no  attempt  to  ameliorate  the  lot 
of  the  party  offending.  He  is  entitled  to  no  sympathy  or 
consideration.  He  has  under  the  thin  disguise  of  conduct- 
ing his  cause  in  his  own  way  committed  a  moral  offense  at 
the  least,  and  in  graver  cases  a  criminal  one,  in  his  attempt 
to  blind  the  eyes  of  the  court  from  seeing  what  they  should 
see  on  the  adjudication  of  his  case.  In  some  cases  it  has 
been  contended  that  when  the  spoliation  is  once  shown,  it 
should  be  assumed  that  the  contents  of  the  documents  are 
what  is  alleged  by  the  other  party .®^  But  it  may  well  be 
questioned  whether  the  presumption  should  be  carried  to 
this  extent.  Doubtless  the  wrongful  act  is  a  circumstance 
from  which  the  jury  may  draw  the  most  unfavorable  infer- 
ence against  the  wrongdoer.  Such  act  may  throw  sus- 
picion on  all  the  other  evidence  produced  by  him.™  And 
it  will  prevent  him  from  proving  the  contents  of  the  docu- 
ments destroyed  by  any  other  evidence.''^  But  the  pre- 
sumption arising  from  such  acts  does  not  entirely  dispense 
with  proof  by  the  adverse  party."  Where  a  deed,  a  will 
or  other  paper  is  proved  to  be  destroyed  or  suppressed,  or 
there  is  vehement  suspicion  of  its  having  been  done,  the 
presumption  in  odium  spoliatoris  applies  in  favor  of  the 

68  Wigmore  on  Bv.,  §  278.  J.  L.  447.     See  §   222,  post,  and  Moul- 

69  Barker  v.  Eay,   2   Buss.   72,   38      ton  "■  Mason,  21  Mich.  364. 

Eng.  Eeprint,  259.  ''^  Askew    v.    Odenheimer,    1    Bald. 

7(1  T3    *    1?       Tntv,     J     «,.io  (U-  ^■)   38f*'  ^^^-  Ca.S.  No.  587;  Bott 

70  Best,  Bv.,  10th  e4.,  §413.  Ttr    j     c»   ■««■■        i™^      ,>,       . 

'        '  '  v.   Wood,   56   Miss.    136;     Merwin   v. 

Tl  Blade  v.  Noland,  12  Wend.  173,  Ward,  15  Conn.  377;  Stout  v.  Sands, 

27  Am.  Dee.  126,  and  note;  Joannes  56  W.  Va.  663,  49  S.  E.  428;   F.  E. 

V.  Bennett,  5  Allen-  (Mass.),  169,  81  Patch  Mfg.  Co.  v.  Machinists,  77  Vt. 

Am.  Dec.  738;  Price  v.  Tallman,  1  N.  294,  107  Am.  St.  Eep.  765,  60  Atl.  74. 
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party  wlio  'claims  under  such  paper,  thougli  the  contenta 
are  not  proved.  "The  fact  of  spoliation,  suppression,  or 
embezzlement  may  be  proved  by  the  answer  or  oath  of  the 
opposite  party;  so  may  the  contents  of  the  paper;  the  same 
rule  applies  to  matters  of  account;  the  mere  embezzlement 
of  books  or  accounts  is  sufficient  to  authorize,  a  rejection  of 
claims  by  the  spoiler  though  supported  by  evidence,  or  the 
party  spoiled  may  rebut  the  claim  by  his  oath.  But  where 
he  comes  to  charge  the  spoiler  in  account,  in  order  to  raise 
a  debt  against  him,  he  must  give  some  evidence  beyond  the 
fact  of  spoliation,  his  oath  would  be  admissible  evidence, 
its  effect  depending  on  the  circumstances  of  the  case.  If 
he  relies  on  other  evidence,  he  must  make  out  a  prima  facie 
case,  by  proof  competent  for  a  court  of  equity  to  presume, 
a  court  of  law  to  give  a  judgment  on  a  demurrer  to  the 
evidence,  or  a  jury  to  find  a  verdict  in  favor  of  the  charge 
set  up.  This  is  what  is  understood  by  some  evidence,  it 
may  be  slight,  yet  if  it  conduces  to  prove  the  charge  it  is 
legally  sufficient,  its  weight  or  credibility  is  a  matter  of 
discretion  and  circumstance.  No  specific  sum  can  be 
charged  against  the  spoiler  on  proof  of  the  mere  fact  of 
spoliation;  herein  the  rule  differs  from  that  which  applies 
to  a  claim  of  property  under  a  deed  or  will  on  which  the 
right  depends,  and  the  thing  claimed  is  ascertained."''* 

§  18a  (16).    Same  —  Documents  —  Evidence  of. — ^A,s  we 

have  shown  at  the  end  of  the  last  section,  while  the  aveng- 
ing presumption  which  the  spoliator  or  suppressor  has 
raised  against  himself  is  the  forerunner  of  dire  conse- 
quences, the  law  is  merciful,  in  that  it  calls  upon  the  ad- 
verse party  for  some  evidence  of  the  contents.  If  a  person 
is  proved  to  have  destroyed  a  written  instrument,  the  pre- 
sumption that  if  the  truth  had  appeared,  it  would  have  been 
against  his  interest,  is  unquestionable,  and  accordingly 
slight  evidence  of  the  contents  of  the  instrument  will 
usually,  in  such  a  case,  be  sufficient.'^*  Parol  evidence  may 
be  given  by  him  of  the  contents  of  the  document.''^    And 

73  Askew  V.  Odenheimer,  supra.  75  Cowper   v.    Cowper,    8   P.    Wms. 

74  Broom's  Max.  940.  ^*^'  ^^  ^"^S-  Reprint,  930;   Jones  v. 

Murphy,  8  Wdls.  &  S.  375. 
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such  evidence,  when  supported  by  the  presumption  that 
the  contents  of  the  paper  were  adverse  to  the  spoliator, 
may  be  very  slight  and  still  support  a  judgment,  though  it 
might  be  wholly  unsatisfactory  standing  alone.'"'  Though 
the  secondary  evidence  thus  given  is  imperfect,  vague  and 
uncertain,  every  intendment  and  presumption  is  to  be  made 
against  the  party  who  might  remove  all  doubt  by  produc- 
ing the  higher  evidence."  The  rule  is  that  the  party  in 
such  a  case  may  give  secondary  or  parol  proof  of  the 
contents  of  such  books  or  papers,  if  they  are  shown  or  ad- 
mitted to  be  in  the  possession  of  the  opposite  party;  and 
if  such  secondary  evidence  is,  as  we  have  said,  vague,  the 
party  in  default  must  suffer  the  consequences.  Some  gen- 
eral evidence,  nevertheless,  of  such  parts  of  them  as  are 
applicable  to  the  case  must  first  be  given  before  any 
foundation  is  laid  for  any  inference  on  account  of  their 
nonproduction.'^^  The  suppression  of  documents  called  for 
is  not  an  admission  that  they  would  prove  what  is  claimed 
respecting  their  contents.  It  is  merely  a  circumstance  war- 
ranting a  strong  inference  against  the  party.  There  must 
be  some  other  evidence  in  support  of  the  claim.  A  prima 
facie  case  must  be  made,  and,  when  made,  and  there  is 
rebuttal  evidence  casting  a  doubt  upon  the  question  of  fact 
in  controversy,  the  act  of  the  party  withholding  evidence 
is  taken  strongly  against  him,  and  sustains  the  position  of 
the  plaintiff.^" 

§  19  (17).    Presumptions  from  withholding  evidence. — 

These  expressions  of  opinion  are  with  reference  to  papers 
suppressed  or  destroyed,  and  are  to  be  construed  propor- 
tionately less  severely  in  the  case  of  documents  merely 
withheld.  The  withholding  or  failing  to  produce  evidence, 
which,  under  the  circumstances,  would  be  expected  to  be 

TO  Jones  V.  Knauss,  31  N.  J.  Eq.  ^7  Thayer  v.  Middlesex  Ins.  Co.,  10 

609;  Rector  v.  Eector,  3  Gilm.   (111.)       Pick-   (Mass.)  329. 

105;    Harden  v.   Hesketh,   4  Hurl.   &  ^*  ^'^^  *  ^"^^  ^°'-  '^°-  '•  Mechanic 

Fire  Ins.  Co.,  of  New  York,  7  Wend. 


N.  175;  Roe  v.  Harvey,  i  Burr.  2484, 


(N.  T.)  31. 


98  Eng., Reprint,  302;  Sutton  v.  Dav-  79  Stout  v.  Sands,  56  W.  Va.  663, 

enport,  27  L.  J.  C.  P.  54.  49  S.  E.  428. 
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produced,  and  wMcli  is  available,  gives  rise  to  a  presump- 
tion less  violent  than  that  which  attends  the  fabrication  of 
testimony  or  the  suppression  of  documents  in  which  other 
parties  have  a  legal  interest;  but  the  courts  recognize  and 
act  upon  the  natural  inference  that  the  evidence  is  held 
back  under  such  circumstances  because  it  would  be  un- 
favorable.^"   Said    Lord    Mansfield:    "It    is    certainly 


a 


80  Crescent  City  Ins.  Co.  v.  Er- 
mann,  36  La.  Ann.  841 ;  Oliver  v. 
Synhorst,  58  Or.  582,  109  Pae.  762, 
115  PaC.  594;  Lake  Forest  Water  Co. 
V.  City  of  Lake  Forest,  154  111.  App. 
184,  249  III.  382,  94  N.  B.  517; 
Eldridge  v.  Terry  etc.  Co.,  145  App. 
Div.  560,  129  N.  Y.  Supp.  865; 
Lauer  t.  Banning,  152  Iowa,  99,  131 
N.  W.  783;  Eeuken  v.  Chicago  etc. 
R.  Co.,  156  111.  App.  6S;  Bryant  v. 
Lazarus,  235  Mo.  606,  139  S.  W.  558; 
Warren  v.  Warren,  33  B.  I.  71,  80  Atl. 
593;  General  Eleetrio  Co.  v.  Allis 
Chalmers  Co.  190  Fed.  145;  Power  v. 
Grogan,  232  Pa.  387,  81  Atl.  416; 
Cross  V.  Bell,  34  N.  H.  82;  State  v. 
Rodman,  62  Iowa,  456,  17  N.  W.  663 ; 
Rice  V.  Commonwealth,  102  Pa.  408; 
Connecticut  Ins.  Co.  v.  Smith,  117 
Mo.  261,  38  Am.  St.  Rep.  656,  22  S. 
W.  623;  The  Ville  Du  Havre,  7  Ben. 
(XT.  S.).  328,  Fed.  Cas.  No.  16,943 
(failure  to  call  seamen  in  charge  of 
light  at  time  of  collision)  ;  Danner  v. 
South  Carolina  Ry.  Co.,  4  Rich.  (S. 
C.)  329,  55  Am.  Deo.  678  (failure  to 
call  persons  in  charge  of  train  at  time 
of  accident) ;  Cooley  v.  Foltz,  85 
Mich.  47,  48  N.  W.  176  (failure  to 
call  attending  physician  when  defend- 
ant cannot  call  him)  ;  The  New  York, 
175  U.  S.  187,  44  L.  Ed.  126,  20  Sup. 
Ct.  Rep.  67  (failure  to  call  officer 
in  charge  at  time  of  collision) ;  Hin- 
shaw  V.  State,  147  Ind.  334,  47  N.  E. 
157  (failure  to  call  a  witness  whose 
acts  were  the  subject  of  inquiry); 
Robinson  v.  Union  Cent.  Life  Ins. 
Co.,  144  Fed.  1005  (failure  to  pro- 
duce application,  entries  upon  which 


were  in  dispute) ;  The  Luckenbach, 
144  Fed.  980  (failure  to  produce  rope 
whose  defective  condition  was  in 
question) ;  Isabella  Gold  Min.  Co.  v. 
Glenn,  37  Colo.  165,  -86  Pac.  349 
(failure  to  produce  map) ;  Wilson  v. 
Griswold,  79  Conn.  18,  83  Atl.  659 
(failure  to  produce  lease,  terms  of 
which  were  in  question) ;  People  v. 
Hovey,  92  N.  Y.  554  (objection  to 
testimony  of  wife) ;  Brown  v. 
Schock,  77  Pa.  471,  (refusal  of 
plaintiff  to  appear  when  his  identity 
is  in  issue) ;  Cole  v.  Lake  Shore  Ry. 
Co.,  95  Mich.  77,  54  N.  W.  638 
(failure  to  testify  when  plaintiff  has 
exclusive  knowledge);  Bryant  v. 
Stillwell,  24  Pa.  314  (failure  to 
produce  plans  for  examination) ; 
Clark  v.  Miller,  4  Wend.  (N.  Y.) 
628  (refusal  of  bailee  to  give 
amount  received  for  goods).  For 
further  illustrations  of  the  general 
subject,  see  14  L.  R.  A.  470;  1 
Smith  L.  C.  374;  also  note  to  Armory 
V.  Delamirje,  1  Str.  506,  93  Eng.  Re- 
print, 664.  In  an  excellent  note  in 
34  L.  R.  A.  581,  on  the  subject,  ap- 
pended to  the  case  of  Hay  v.  Peter- 
son, 6  Wyo.  419,  45  Pac.  1073,  the 
subject  is  well  divided  into  the 
three  classes:  1.  When  a  party  fails 
to  produce  evidence  after  demand  or 
notice  by  the  party  entitled  to  the 
production  thereof.  2.  When  a  party 
fails  to  introduce  documentary  (the 
"best")  evidence  which  would  prop- 
erly be  a  part  of  the  case.  3.  When 
a  party  adversely  interested  destroys 
or  withholds  evidence  to  which  the 
adversary    is     entitled.     Under    the 
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maxim  that  all  evidence  is  to  be  weighed  according  to  the 
proof  which  it  was  in  the  power  of  one  side  to  have  pro- 
duced and  in  the  power  of  the  other  to  have  contradicted. ' '," 
It  is  a  well-settled  rule  of  evidence  that  when  the  circum- 
stances in  proof  tend  to  fix  a  liability  on  a  party  who  has 
it  in  his  power  to  offer  evidence  of  all  the  facts  as  they 
existed,  and  rebut  the  inferences  which  the  circumstances 
in  proof  tend  to  establish,  and  he  fails  to  offer  such  proof, 
the  natural  conclusion  is  that  the  proof,  if  produced,  instead 


first  head  th.e  writer  has  given  the 
leading  ease  of  the  chimney  sweep's 
jewel,  supra,  §  17;  Armory  v.  Dela- 
mirie,  1  Str.  505,  93  Eng.  Reprint, 
664,  1  Sm.  Lead.  Cases,  7th  Am.  ed., 
636,  as  done  into  English  in  London 
in  1876:  "And  seeing  by  this  wick- 
edness the  stone  was  made  away  and 
his  worth  known  to  none,  Craftsmen 
then  came  to  show  by  weight  and 
tale  what  gems  of  best  and  utter- 
most avail  might  in  the  compass  of 
that  ring  be  laid,  with  no  less  dam- 
age it  should  be  paid;  For  what  man 
bideth  in  wrong  doing.  Against  him 
the  law  deemeth  everything."  Ad- 
ditional instances  are  there  cited. 
Among  them  are  Bowles  v.  Stewart, 
1  Sch.  &  Lef.  209  (complete  suppres- 
sion held  equivalent  to  spoliation); 
Bryant  v.  Stillwell,  24  Pa.  314  ("To 
smother  evidence  is  not  much  better 
than  to  fabricate  it.  A,  who  shuts 
the  door  upon  a  fair  examiiiation, 
and  thus  prevents  the  jury  from 
learning  a  material  fact,  must  take 
the  consequences  of  any  honest  in- 
dignation which  his  conduct  may  ex- 
cite"); Winchell  v.  Edwards,  57  111. 
41  (fabrication  of  a  receipt:  "The 
fabrication  of  evidence  is  calculated 
to  raise  a  presumption  against  the 
party  who  has  recourse  to  such  prac- 
tice, not  less  than  when  evidence 
has  been  suppressed  or  withheld":  1 
Phil.  Ev.,  4th  Am.  ed.,  639) ;  Riggs  v. 
Pennsylvania  &  N.  ,E.  B.  Co.,  16  Fed. 
804  (suppression  of  a  minute-book) ; 
Hall  V.  Vanderpool,  156  Pa.  152,  26 


Atl.  1069;  Thompson  v.  Shannon,  9 
Tex.  536  (failure  to  call  a  witness); 
Page  V.  Stephenson,  25  Mieh.  357 
(withholding  books  of  account); 
Symington  v.  McLin,  1  Dev.  &  B.  L. 
(N.  C.)  2&1  (failure  to  produce  a 
note).  In  the  following  cases,  also, 
the  presumption  is  dealt  -v^ith:  At- 
torney General  v.  Dean  &  Canons  of 
Windsor,  24  Beav.  679,  53  Eng.  Re- 
print, 520;  Roe,  Haldane  v.  Harvey, 
4  Burr.  2484,  98  Eng.  Reprint,  302; 
Livingston  v.  Newkirk,  3  Johns.  Ch. 
315;  Rex  v.  Countess  Arundel,  Hob. 
109,  80  Eng.  Reprint,  258;  Dalston 
V.  Coatsworth,  J.  P.  Wms.  731,  24 
Eng.  Reprint,  589;  Cowper  v.  Earl 
Cowper,  2  P.  Wms.  720,  24  Eng.  Re 
print,  930;  Cookes  v.  Hellier,  1  Ves, 
Sr.  234,  27  Eng.  Reprint,  10O3 
Twyman  v.  Knowles,  13  Com.  B.  222 
22  L.  J.  C.  P.,  N.  S.,  143,  17  Jur.  238 
Harden  v.  Hesketh,  4  Hurl.  &  N, 
175,  28  L.  J.  Ex.,  N.  S.,  137'  (nonpro 
duction  of  a  lease)  ;  James  v.  Biou,  2 
Sim  &  St.  600,  4  L.  J.  Ch.,  N. 
S.,  202,  57  Eng.  Reprint,  475. 

si.Blatch  V.  Archer,  1  Cowp.  66,  98 
Eng.  Reprint,  969.  See  the  late  cases, 
Astruo  V.  Star  Co.,  193  Fed.  631 ;  Jen- 
ner  v.  Shope,  205  N.  Y.  66,  98  N.  E. 
325;  Bonelli  v.  Burton,  61  Or.  429,  123 
Pac.  37;  D'Addio  v.  Hinckley  Rend.  Co. 
(Mass.),  100  N.  E.  647;  Judy  v.  Jes- 
ter (Ind.  App.),  100  N.  E.  15;  Tegels 
V.  Great  Northern  R.  Co.  (Minn.), 
138  N.  W.  945;  Consolidated  Coal  Co. 
V.  Knickerbocker  Steam  Towage  Co., 
200  Fed.  840. 
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of  rebutting,  would  support,  the  inferences  against  him,  and 
the  jury  is  justified  in  acting  upon  that  conclusion.*^ 

While  it  might  be  eminently  desirable  to  enforce  a 
draconic  measure  of  punishment  where  evidence  is  with- 
held, the  courts  adhere  to  the  qualified  presumption,  and 
call  first  for  some  general  evidence,  rather  than  permit  an 
unrestrained  account  of  the  contents.  That  slight  evidence 
is  so  little,  however,  that  the  offending  party  is  in  reality 
punished  almost  to  the  extent  deserved.  In  one  of  the 
cases  cited,^  the  court  said  that  the  correct  law  on  the  sub- 
ject was,  that  where  evidence  was  susceptible  of  two 
interpretations,  and  it  was  in  the  exclusive  power  of  one 
party  to  show  exactly  what  the  truth  was,  from  the  fact 
that  the  party  failed  to  produce  this  evidence,  the  jury 
might  presume  that  any  such  evidence,  if  produced,  would 
be  unfavorable  to  the  party  who  might  so  have  produced 
it.  The  presumption  may  be  used  to  throw  light  on  the 
evidence  already  in;  not  to  make  evidence.  In  other  words, 
some  general  evidence  having  been  given  of  the  existence 
of  such  evidence,  the  presumption  from  its  being  withheld 
arises  at  the  call  of  the  party  alleging  its  nonproduction 
to  his  prejudice. 

§  19a  (17).  Same — Refusal  to  permit  corporal  inspec- 
tion,— ^Apart  altogether  from  the  question  of  the  power  of 

82  Gulf  etc.  E.  Co.  V.  Ellis,  54  Fed.  Soci^te  etc.  v.  Allen,  90  Fed.  815,  33 
481,  4  C.  C.  A.  454.  Thus  in  Fisher  C.  C.  A.  282;  Dickinson  v.  Bentley, 
▼.  Travelers'  Ins.  Co.,  124  Tenn.  450,  80  Iowa,  842,  45  N.  W.  903;  Union 
Ann!  Cas.  1912D,  1246,  138  S.  W.  316,  Bank  v.  Stone,  50  Me.  595,  79  Am. 
a  widower  sued- on  an  accident  pol-  Dec,  631.  In  the  last-named  case, 
icy  on  his  late  wife's  life.  Facts  Appleton,  J.,  said:  "The  defendant 
were  given  in  evidence  by  the  com-  does  not  offer  his  own  testimony, 
pany  showing  that  he  had  consider-  He  prefers  ,  the  adverse  inferences, 
able  knowledge  concerning  her  which  he  cannot  but  perceive  may 
death.  He  did  not  testify.  He  had  be  drawn  therefrom  to  any  state-. 
testified  on  a  former  trial  and  there  ments  he  could  truly  give,  or  to  any 
was  elicited  from  him  an  avowal  explanations  he  might  make.  Ha^ 
of  his  conjugal  infidelity.  It  was  prefers  any  inferences  to  giving  hia 
proper  to  charge  the  jury  that  the  testimony.  Why?  Because  no  in- 
unfavorable  presumption  existed  ferences  can  be  more  adverse  than 
against  him  for  such  failure.  It  would  be  the  testimony  he  would  bo 
was  not  a  sufficient  rebuttal  that  he  obliged,  by  the  oath,  to  give." 
feared  the  humiliation.  See,  also,  83  Robinson  v.  Union  Cent.  Life 
A.  B.  Dick  Co,  v.  Belke,  86  Fed.  149;  Ins.  Co.,  144  Fed.  1005. 
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the  court  to  compel,  in  tlie  interests  of  justice,  a  corporal 
exhibition  of  a  party  to  the  action,**  the  refusal  to  permit  it 
must,  in  actions  for  personal  injuries,*^  and  in  those  cases 
which  in  the  discretion  of  the  court  call  for  such  produc- 
tion,®® undoubtedly  raise  the  presumption  that  the  disclos- 
ure would  be  detrimental  to  the  cause  of  the  party  refus- 
ing. This  presumption  rests  rather  on  the  broad  basis  of 
the  duty  owed  to  the  state  of  bringing  before  the  tribunal 
the  facts,  so  that  the  whole  truth  of  the  matter  in  debate 
may  be  elicited,  and  the  exercise  of  the  court's  discretion 
would  form  ample  protection  to  the  party  both  on  the 
grounds  of  necessity  and  decency.  If  the  presumption 
arises  from  the  nonproduction  of  things,^''  a  fortiori  it  must 
appear  when  the  "thing"  is  a  part  of  the  body  of  a  party 
to  the  suit.  "If  a  person,  by  virtue  of  his  verj'^  existence  in 
civilized  society,  owes  a  duty  to  the  community  to  dis- 
close, for  the  purposes  of  justice,  all  that  is  in  his  control 
which  can  serve  the  ascertainment  of  the  truth,  this  duty 
includes  equally  the  mental  impressions  preserved  in  his 
brain,  the  documents  preserved  in  his  hands,  the  corporal 
facts  existing  on  his  body,  and  the  chattels  and  premises 
within  his  control.  There  can  be  no  discrimination.  The 
latter  forms  of  disclosure,  though  more  rarely  asked  for,  are 
not  a  whit  the  less  necessary  or  proper.  They  are  included 
in  the  general  duty."*®  In  a  case  in  which  the  defendant 
was  charged  with  a  violation  of  the  election  law,  the  gov- 
ernment charged  that  he  wrote  certain  names  improperly 
on  the  registration  book;  and  offered  testimony  to  estab- 

84  See  post,  0.  13,  "Eeal  Bvidenoe."  &  E.  E.  Co.  v.  Rice,  144  111.  227,  33  N. 

«5  See  post,  c.  13,  "Beal  Evidence."  E.  951;  Louisville  &  N.  R.  Co.  v.  Mc- 

86  Austin  &  N.  W.  E.  Co.  v.  Cluck,  Lain,   23  Ky.  Law  Rep.   1878,   66   S. 

97  Tex.   172,  104  Am.  St.  Rep.  863,  W.  391.     In  Chicago  B.  &  Q.  R.  Co. 

1  Ann.  Gas.  261,  64  L.  E.  A.  494,  77  v.  Reith,  65  111.  App.  461,  it  was  held 

S.  W.  403;  International  &  G.  N.  R.  that     where     there     were     no     real 

Co.  V.  Butcher  (Tex.  Civ.  App.),  81  grounds  for  seeking  the  examination 

S.  W.  819;  Kinney  v.  Springfield,  35  and  where  no  secret  malady  was  al- 

Mo.  App.  97;  Stack  v.  New  York,  N.  leged,  the  court  was  justified  in  re- 

H.  &  H.   E.   Co.,   177   Mass.    155,   83  fusing  an  application  for  a  corporal 

Am.  St.  Rep.  269,  52  L.  R.  A.  328,  58  examination. 
N.    E.   686;    Union    Pac,    R.   Co.   v.  8T  See  §  17,  ante. 

Botsford,   141  U.  S.   250,  35  L.   Ed:  88  Wigmore,  Ev.,  §2194. 

734,  11  Sup.  Ct.  Rep.  1000;  Peoria,  D. 
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lisli  that  fact.  The  defendant  went  on  the  witness-stand 
and  swore  he  did  not  write  those  names  in  that  book.  The 
government,  on  cross-examination,  called  on  him  to  take  a 
pen  and  write  the  names,  and,  over  the  objection  of  his 
counsel,  the  writing  was  admitted  in  evidence  and  the  jury 
permitted  to  compare  it  with  the  book.  Brewer,  J.,^*  said : 
"Supposing,  in  any  civil  case,  a  witness  testifies  that  he 
did  make  a  particular  writing,  would  not  it  be  germane 
to  that  matter  to  show  that  he  could  not  write  at  all;  to 
give  him  a  pen,  and  have  him  show  before  the  jury  that  he 
either  could  not  write  at  all,  or  that  his  writing  was  so 
completely  variant  from  that  in  question  that  it  was  utterly 
impossible  that  he  could  have  written  it?  Surely,  the  two 
matters  are  connected  as  closely  as  two  things  can  be;  and 
it  would  be  conclusive  against  the  testimony  of  any  wit- 
ness that  he  had  written  a  certain  writing,  if  it  appeared 
from  his  own  demonstration  before  the  jury  that  he  could 
not  write  at  all,  or  that  his  handwriting  was  completely 
variant  from  that  question.  Then  tbe  other  phase  is, 
whether  you  can  compel,  a  witness  ol  cross-examination  to 
do  other  than  answer  questions.  This  was  a  physical  act 
which  he  was. called  upon  to  do  in  the  presence  of  the  jury. 
It  is  a  matter  of  common  experience  in  a  courtroom  that 
witnesses  are  often  called  upon  either  for  some  exposure  of 
their  person,  or  to  do  some  physical  act  supporting  or  con- 
tradicting their  direct  testimony.  A  chemist  who  has 
stated  that  a  certain  test  discloses  the  presence  of  poison 
may  be  called  upon  to  repeat  that  test  in  the  presence  of 
the  jury,  that  they  may  see  whether  the  testimony  is  true 
and  the  test  accurate.  A  person  who  testifies  as  to  his 
physical  condition  may  be  compelled,  there  being  no  im- 
proper exposure  of  person,  to  uncover  his  body,  that  the 
jury  may  see  whether  there  be  such  a  physical  condition 
as  he  has  testified  to.  The  witness  may  say,  for  instance, 
that  he  never  was  wounded  in  the  arm,  and  on  cross-exam- 
ination it  would  be  competent  to  compel  him  to  lift  up  his 
sleeve,  that  the  jury  may  see  whether  or  not  there  was  a 
scar  or  mark  of  wound  on  his  arm. ' ' 

8»  United  States   v.  Mullaney,   32  Fed.  370,  371. 
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Whatever  doubt  may  have  existed  as  to  the  power  of 
the  court  in  such  cases,  there  need  be  none  as  to  the  duty 
of  the  party  under  circumstances  which  warrant  the 
demand  for  the  evidence ;  and,  if  the  duty  exists,  the  com- 
plementary presumption  arising  from  a  refusal  is  simul- 
taneously called  into  being.  The  party  may  have  a  right 
to  submit  or  refuse,  and  in  case  he  should  refuse,  the 
opponent  is  entitled  to  have  that  fact  go  to  the  jury  to  be 
considered  by  them  in  determining  upon  the  credibility 
and  sufficiency  of  the  testimony  upon  which  he  seeks  to 
recover.®"  While  the  trend  of  the  authorities  seems  to  be 
toward  a  limitation  of  the  right  to  inspection  to  personal 
injury  causes,  there  can  be  little  harm  in  extending  it  to 
cases  generally,  subject  to  the  allowance  by  the  court,  in 
its  discretion,  of  the  application.  It  goes  without  saying 
that  the  discretion  would  not  be  exercised  in  permitting 
examination  in  actions  of  defamation  imputing  want  of 
chastity  and  the  like.®^  It  is  axiomatic  that  in  those  cases 
in  which  the  refusal  to  submit  to  examination  is  supported 
by  the  court,  no  presumption  from  the  party's  refusal  can 
possibly  arise.®^ 

»o  Union  Pac.  E.  Co.  v.  Botsford,  678,  will  be  found  of  interest:  "With- 

141  U.  S.  250,  35  L.  Ed.  734,  H  Sup.  out  going  at  length  into  the  reason- 

Ct.  Eep.  1000.  ing    and     historical    research    with 

91  In  an  action  for  slander  in  say-  which  the  matter  has  been  argued 
ing  of  a  woman  that  sHe  had  been  on  both  sides,  it  seems  to  us  that  the 
guilty  of  fornication,  she  will  not  be  reasoning  of  the  majority  of  the 
compelled  to  submit  to  a  physical  ex-  courts  is  most  conclusive,  and  their 
amination,  when  she  denies  having  decisions  the  best  advised.  Great 
had  intercourse  with  any  man:  Mc-  respect  is  due  to  the  holding  of  the 
Arthur  v.  State,  59  Ark.  431,  27  S.  supreme  court  of  the  United  States 
W.  628;  and  similarly  where  the  pur-  in  Union  Pae.  Ey.  Co.  v.  Botsford, 
port  of  the  slander  charged  was  that  141  U.  S.  250,  35  L.  Ed.  734,  11  Sup. 
the  plaintiff  was  a  whore,  had  be-  Ct.  Eep.  1000,  but  the  force  of  its 
come  pregnant,  and  suffered  an  abor-  conclusion  is  much  diminished  by  the 
tion  to  be  performed  upon  her;  Kern  dissenting  opinion  from  which  quota- 
V.  Bidwell,  119  Ind.  226,  12  Am.  St.  tion  has  been  made  herein.  The  doc- 
Rep.  409,  21  N.  E.  6i64.  trine  that  a  court  has  power,  within 

82  The  following  extract  from  one  its    sound    discretion,    to    order    the 

of  thd  late  A.   C.  Freeman's  mono-  physical   examination    of    a   plaintiff 

graphic  notes  in  the  American  State  in  an  action  based  upon  personal  iu- 

Eeports,   Cleveland   etc.   Ey.   Co.   v.  juries,  is  supported  by  strong  reasons 

Huddleston,  151  Ind.  540,  68  Am.  St.  of  analogy  and  public  policy.     It  is 

Eep.  238,  36  L.  E.  A.  681,  46  N.  E.  an  extension  of    the    rule    requiring 
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§  20  (17).  Same — Refusal  to  produce. — Just  as  tlie  fail- 
ure to  give  or  produce  evidence  according  to  natural  ex- 
pectation raises  the  presumption  dealt  with  in  the  preceding 
section,  so  the  refusal  to  produce  material  documentary 
evidence,  by  a  party  who  is  able  to  produce  it,  raises  pre- 
suniptions  against  him  founded  on  the  reasons  which  prob- 
ably actuated  his  withholding  documents  after  being  called 
upon  to  produce  them.  In  such  cases  the  inferences  are 
to  be  taken,  in  connection  with  the  proof,  most  strongly 
against  him.  Where  the  case  depends  on  the  contents  of 
documents,  it  has  been  held  dangerous  and  improper  to  dis- 
pense with  their  scrutiny,  and  every  presumption  of  bad 


the  production  of  the  best  evidence. 
It  is  analogous  to  the  power  of 
courts  to  compel  a  discovery  of 
papers  and  documents  constituting 
material  evidence  in  causes  before 
them.  Nor  does  it  involve  the  in- 
vention of  new  and  inquisitorial 
methods  of  securing  evidence,  be- 
cause the  power  of  courts  to  com- 
pel parties  to  submit  their  persons 
to  examination,  when  necessary  to 
the  ends  of  justice  and  of  public 
welfare,  is  almost  as  old  as  the  law 
itself.  The  argument  that  it  in- 
volves a  violation  of  the  right  to 
personal  liberty  and  privacy,  that 
in  its  application  the  sensibilities  of 
refined  and  delicate  women  will  be 
shocked  and  their  dignity  trespassed 
upon,  has  little  force,  and  is  based 
upon  considerations  which  are  purely 
Bentimental.  Much  may  safely  be 
intrusted  to  the  discretion  of  the 
the  courts,  and  in  their  hands  these 
rights  and  sensibilities  will  be  prop- 
erly safeguarded,  and  will  yet,  as 
they  should,  be  held  subordinate  in 
importance  and  sacredness  to  the  in- 
terests of  justice.  At  the  basis  of 
the  disagreement  of  courts  upon  this 
question  is  a  difference  in  their  con- 
ception of  the  function  and  meaning 
of  a  trial.  A  trial  is  not  "a  combat 
in  which  each  of  the  gladiators  is 
permitted,  within   certain  limits,  to 


deceive  and  trick  the  antagonist  and 
umpire,"  but  its  object  is  "to  enable 
the  state  to  establish  and  enforce  jus- 
tice between  party  and  party": 
Thompson  on  Trials,  sec.  869.  The 
conclusion  of  the  weight  of  authority 
may  be  placed  upon  the  higher 
ground  that  when  a  person  appeals 
to  the  sovereign  for  justice,  he  im- 
pliedly consents  to  the  doing  of  jus- 
tice to  the  other  party,  and  impliedly 
agrees  in  advance  to  make  any  dis- 
closure which  is  necessary  to  be 
made  in  order  that  justice  may  be 
done:  Eiohmond  etc.  E.  B.  Co.  v. 
Childress,  82  an.  721,  14  Am.  St.  Eep. 
190,  3  L.  E.  A.  80i8,  9  S.  E.  602; 
Graves  v.  Battle  Creek,  95  Mich.  266, 
35  Am.  St.  Eep.  561,  19  L.  E.  A. 
641,  54  N.  W.  757.  Whoever  is  a 
party  to  an  action  in  a  court, 
whether  a  natural  person  or  a  corpo- 
ration, has  a  right  to  demand  therein 
the  administration  of  exact  justice. 
This  right  can  only  be  secured  and 
fully  respected  by  obtaining  the  ex- 
act and  full  truth  touching  all  mat- 
ters in  issue  in  the  action.  If  truth 
be  hidden,  injustice  will  be  done. 
The  right  of  the  suitor,  then,  to  de- 
mand the  whole  truth  is  unques- 
tioned-; it  is  the  correlative  of  the 
right  to  exact  justice:  Schroedet  v. 
Chicago  etc.  Co.,  47  Iowa,  375. 
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faith  in  the  possessor  must  be  made  when  they  are  so 
withheld.^*  In  siich  cases,  after  due  notice  to  produce  has 
been  given,  the  rule  is  not,  that  a  party  has  a  right  to 
infer,  from  the  refusal  of  his  adversary  to  produce  books 
or  papers  which  may  have  been  called  for,  that  if  produced 
they  would  establish  the  fact  which  he  alleges  they  would 
prove.  The  true  rule  is,  that  the  part}'  in  such  a  case  may 
give  secondary  or  parol  proof  of  the  contents  of  such  books 
or  papers,  if  they  are  shown  or  admitted  to  be  in  the  pos- 
session of  the  opposite  party;  and  if  such  secondary  evi- 
dence is  imperfect,  vague  and  uncertain,  as  to  dates,  sums 
or  boundaries,  etc.,  every  intendment  and  presumption 
shall  be  against  the  party  who  might  remove  all  doubt  by 
producing  the  higher  evidence.  But  they  must  be  shown 
to  be  in  his  possession,  and  some  general  evidence  of  such 
parts  of  their  contents  as  are  applicable  to  the  case  must 
first  be  given,  before  any  foundation  is  laid  for  any  infer- 
ence or  intendment  on  account  of  their  nonproduction."* 
It  is  a  well-settled  rule  that  when  the  evidence  tends  to 
prove  a  material  fact  which  imposes  a  liability  on  a  party, 
and  he  has  it  in  his  power  to  produce  evidence  which  from 
its  very  nature  must  overthrow  the  case  made  against  him, 
if  it  is  not  founded  on  fact,  and  he  refuses  to  produce  such 
evidence,  the  presumption  arises  that  the  evidence,  if  pro- 
duced, would  operate  to  his  prejudice,  and  support  the  case 
of  his  adversary.^^  It  is  certainly  a  maxim,  said  Lord 
Mansfield,  "that  all  evidence  is  to  be  weighed  according 
to  the  proof  which  it  was  in  the  power  of  one  side  to  have 

93  Haldone  v.  Harvey,  4  Burr.  Eep.  349;  Gulf  etc.  Ey.  Co.  v.  Ellis, 
.2486;  Barber  v.  Lyon,  22  Barb.  (N.  10  U.  S.  App.  640,  54  Fed.  481,  4  C. 
Y.)  622;  Page  v.  Stephens,  23  Mich.  C.  A.  454,  456;  Missouri  K.  &  T.  Ey. 
357 ;  Eeavis  v.  Orenshaw,  105  N.  C.  Co.  v.  Elliott,  loa  Fed.  96,  52  C.  C.  A. 
369,  10  S.  E.  907;  Attorney  General  18«;  MeDonough  v.  O'Niel,  113  Masa.' 
V.  Halliday,  26  U.  C.  E.  397;  Lowell  92;  Morrow  v,  Missouri  Pao.  E.  Co., 
V.  Todd,  15  C.  P.  (Out.)  306;  Briggs  140  Mo.  App.  200,  123  S.  W.  1030. 
V.  McBride,  1  I^.  &  B.  (New  Brk.)  See,  also,  Witherspoon  v.  Duncan 
663.  (Tex.   Civ.    App.),    131    S.   W.   660; 

94  Life  Ins.  Co.  v.  Mechanics'  Mre  King  v.  Will  J.  Block  Amusement 
Ids.  Co.,  7  Wend.  31;  Doe  d.  Me-  Co.,  115  N.  Y.  Supp.  243;  Pfaelzer 
Quire  v.  Dennis,  2  O.  S.  (Ont.)  589.  v.  Gassner,  116  N.  Y.  Supp.  15;  Var- 

95  Kirby  v.  Tallmadge,  160  U.  S.  nado  v.  Banner  Cotton  Oil  Co'.,  126 
879,  383,  40  L.  Ed.  463,  16  Sup.  Ct.      La.  590,  52  South.  777. 
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produced  and  in  the  power  of  the  other  side  to  have  contra- 
dicted."^ Starkie  says:  "The  conduct  of  the  party  in 
omitting  to  produce  that  evidence  in  elucidation  of  the 
subject  matter  in  dispute  which  is  within  his  power,  and 
which  rests  peculiarly  within  his  own  knowledge,  frequently 
affords  occasions  for  presumptions  against  him,  since  it 
raises  strong  suspicion  that  such  evidence,  if  adduced, 
would  operate  to  his  prejudice."®''  It  has  been  frequently 
attempted  to  limit  the  effect  of  the  nonproduction  of  doc- 
uments in  respect  of  which  notice  to  produce  has  been 
given,  and  thus  to  exclude  the  presumption  which  we  have 
shown  arises  on  the  willful  omission,  and  that  the  true 
rule  should  be  that  the  mere  nonproduction  of  books  or 
documents  should  have  no  other  legal  effect  than  to  allow 
the  other  party  to  prove  their  contents  by  parol,  unless 
under  special  circumstances.®*  The  weight  of  authority, 
however,  sustains  the  view  that  the  court  may  properly 
instruct  the  jury — that  they  may  presume  that  the  evi- 
dence withheld  would  have  operated  unfavorably  to  the 
one  refusing  to  produce  it.®®  The  doctrine  laid  down  in 
Pothier"®  is  good  law  to-day:  "That  if  the  weaker  and 
less  satisfactory  evidence  is  given  and  relied  on  in  sup- 
port of  a  fact,  when  it  is  apparent  to  the  court  and  jury 
that  proof  of  a  more  direct  and  explicit  character  was 
within  the  power  of  that  party,  the  same  caution  which 
rejects  the  secondary  evidence  will  awaken  distrust  and 
suspicion  of  the  weaker  and  less  satisfactory,  and  it  may 

96  Blatch  V.  Archer,  Cowp.  63,  65.  Ky.  194,  130  8.  W.  1077;  Sherman  v. 

97  1  Starkie  on  Evidence,  54.  Southern  Pac.  Co.   (Nev.),  Ill  Pac. 

98  See  cases'  above  cited  and  also  416;  Johnston  v.  St.  Louis  &  S.  F. 
i  222  et  seq.,  post.  Ey.  Co.,  150  Mo.  App.  304,  130  S.  W. 

99  Copperthite  v.  Loudoun  Nat.  413;  Kimball  v.  O'Dell  &  Eddy  Co., 
Bank  (Va.),  68  S.  E.  392;  Eeiter  v.  138  App.  Div.  409,  122  N.  Y.  Supp. 
Ziegler,  121  N.  Y.  Supp.  324;  John-  755;  McClanahan  v.  St.  Louis  &  S. 
ston  v.  McKenna,  76  N.  J.  Eq.  217,  F.  K.  Co.,  147  Mo.  App.  386,  126  S. 
74  Atl.  284;  Aetna  Indemnity  Co.  v.  W.  535;  Atchison  etc.  R.  Co.  v. 
G.  A.  PuUer  Co.,  Ill  Md.  321,  73  Davis,  26  Okl.  359,  109  Pac.  551; 
Atl.  738,  74  Atl.  369;  Norguet  v.  Thayer  v.  Middlesex  Ins.  Co.,  10 
Paramount  Worsted  Mills,  177  Fed.  Pick.  (Mass.)  329;  Jackson  v.  Mc- 
970;  The  M.  E.  Luckenbach,  174  Fed.  Vey,  18  Johns.  (N.  Y.)  330;  Ransford 
365;  Moore  v.  Adams,  26  Okl.  48,  108  v.  Bosanquet,  1  Q.  B.  814. 

Pac.  392 ;    Star  Mills  v.  Bailey,  140  loo  2  Evans'  Pothier,  149. 
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well  be  presumed  that  if  the  more  perfect  exposition  had 
been  given,  it  would  have  laid  open  deficiencies  and  ob- 
jections which  the  more  obscure  and  uncertain  testimony 
was  intended  to  conceal."^  This  is  the  full  length  of  the 
rule,  and  the  presumption  stops  short  of  the  proposition 
that  books  and  papers,  if  produced,  would  establish  the 
fact  which  the  adversary  alleges  they  would  prove;  and 
this  presupposes  in  every  case  that  the  party  is  in  a  posi- 
tion to  produce  them  and  will  not  do  so.  And  where  he 
is  in  such  position,  but  awaits  the  consent  of  his  adversary 
to  the  production,  the  presumption  does  not  arise.^  Where 
secondary  evidence  is  given  by  the  party  who  gave  notice 
to  produce,  such  evidence  cannot  be  rebutted  by  the  pro- 
duction of  the  books  or  documents  originally  withheld. 
The  one  who  has  withheld  the  testimony  is  not  allowed 
to  take  advantage  of  his  own  wrong,  and  he  can  only  use 
the  books  or  documents  by  the  consent  of  the  other  party. 
Where  the  plaintiff,  the  possessor  of  an  alleged  libelous 
letter,  voluntarily  destroyed  it  and  was  permitted  to  tes- 
tify concerning  its  contents,  the  doctrine  of  contra  spoli- 
atorem  omnia  praesumuntur  applied.  In  the  absence  of 
proof  that  the  destruction  was  the  result,  of  accident  or 
mistake,  or  of  other  circumstances  rebutting  any  fraud- 
ulent design,  the  inference  is  that  the  purpose  was  fraud- 
ulent, and  the  party  should  be  excluded  from  ofifering 
secondary  evidence  to  prove  the  contents.  If  such  were 
not  the  rule,  great  opportunities  for  the  grossest  frauds 
would  be  afforded.*  It  must  be  borne  in  mind  that  the 
presumption  cannot  be  used  to  relieve  the  adversary  from 
the  onus  of  proving  his  own  case.* 

§  21  (18).    Same— Qualification  of  the  rule.— It  follows 
from  what  appears  in  the  preceding  section,  that  if  the 

1  Clifton  V,  United  States,  4  How.  738;  Kingman  v.  Tirrell,  11  Allen 
(U.  S.)  242,  11  L.  Ed.  957.  (Mass.),  97;   Tobin  v.  Shaw,  45  Me. 

2  Cartier  v.  Troy  Lumber  Co.,  138  331,  71  Am.  Dee.  547;  Tyng  v.  U.  S. 
111.  533,  14  L.  E.  A.  470,  28  N.  E.  Submarine  Co.,  1  Hun  (N.  Y.),  161; 
932.  Doe  v.  Hodgson,  12  Adol.  &  E.  135. 

8  The  Count  Joannes  v.  Bennett,      See,  also,  §222,  post, 
5   Allen    (Mass.),,  169,   81   Am.   Dec.  4  Gage  v.  Parmelee,  87  111.  343,. 
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failure  to  produce  the  document  is  accounted  for  by  the 
fact  that  it  is  not  under  the  control  of  the  one  failing  tp 
produce  it,  no  adverse  presumption  can  arise  against  him 
in  that  regard.^  As  with  the  suppression  or  nonproduction 
of  documents,  so  with  witnesses.  Where  a  witness  has 
been  summoned  by  both  parties  and  attends  at  the  trial, 
and  is  not  put  upon  the  stand  by  either  side  and  does 
not  testify  in  the  case,  it  would  be  erroneous  to  raise  the 
presumption  against  either  one  side  or  the  other,  for  it 
would  weigh  equally  against  each.®  But  where  the  wit- 
ness has  not  been  summoned  by,  though  available  to,  both 
parties,  the  presumption  is  against  him  who  would  have 
been  most  favored  by  the  testimony  of  that  witness.'' 
Where  a  witness,  on  account  of  his  situation  or  relations, 
would  be  hostile,  the  presumption  does  not  arise.  The 
failure  to  call  as  a  witness  an  alleged  accomplice  should 
not  be  regarded  as  a  circumstance  against  the  accused. 
A  degree  of  discredit  is  cast  by  the  state  upon  the  accom- 
plice by  accusing  him  of  a  crime,  and  the  defendant 
might  well  conclude  that  his  testimony  would  have  but 
little  weight.  The  accused  may  in  fact  be  innocent  and 
the  accomplice  guilty.  Under  such  circumstances  the 
accused  might  be  greatly  prejudiced  if  he  should  call  his 
codefendant,  who  might  shield  himself  at  the  expense  of 
the  other  party.*  But  when  there  is  no  suggestion  of 
hostility,  the  fact  of  an  actual  witness  of  an  occurrence 
not  being  called  when  he  is  within  reach  has  been  held 
unfavorable  to  the  party  not  calling  him.     In  an  action 

5  First  Nat.  Bank  v.  Hyland,  6  N.  Moocey  v.  Holcomb,  15  Or.  639,  16 

Y.  Supp.  87,  53  Hun,  108;  State  v.  Pae.  716j  Arbuckle  v.  Templeton,  65 

Buekman,   74  Vt.   309,  52   Atl.  427;  Vt.  205,  25  At].  10&5;  Erie  E.  Co.  t. 

Gilbert  v.  Koss,  7  Mees.  &  W.  121.  Kane,  118  Fed.  223,  55  C.  C.  A.  129; 

,  6  Haynes  v.  MeBae,  101  Ala.  318,  1    Greenl.    Ev.,    16th    ed.,    §  1956; 

13    South.    270;    Crawford   v.    State,  Whart.    Ev.,    §  1207.     See    the    late 

112  Ala.  1,  21  South.  214;  Scovill  v.  cases:    Cullum  v.   Colwell,   85   Conn. 

Baldwin,  2.7  Conn.  316;  Peetz  v.  St.  450,   83   Atl.   695;    Eump   v.  Woods 

Charles  By.  Co.,  42  La.  Ann.  541,  7  (Ind.  App.),  98  N.  E.  369. 

South.  688;  Cross  v.  Lake  Shore  By.  ^  Zimmerman  v.  Zimmerman,   149 

Co.,  69  Mich.  363,  13  Am.  St.  Bep.  111.  App.  231. 

:i99,  37  N.  W.  361;  Diel  v.  Missouri  8  State  v.  Cousins,  58  Iowa,  260, 

Pacific  By.    Co.,    37    Mo.    App.  454;  12  N.  W.  281. 
Bleecer  v.   Johnson,   69   N.  Y.   309; 
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by  a  traveler  on  a  public  street  for  injuries  by  the  alleged 
negligence  of  defendant's  motoneer  in  operating  one  of 
its  cars,  the  defendant  having  omitted  to  call  him  as  a 
witness,  although  within  reach  and  available,  the  court 
was,  UJider  the  circumstances,  justified  in  instructing  the 
jury,  that  in  weighing  the  effect  of  the  evidence  actually 
introduced,  they  were  at  liberty  to  presume  that  the  tes- 
timony of  th6  motoneer,  if  introduced,  would  not  have 
been  favorable  to  the  cause  of  the  defendant.'  In  another 
case  it  was  properly  .ruled,  as  to  the  production  of  witnesses 
who  knew  about  the  facts  in  issue,  that  if  there  was  evi- 
dence to  rebut  the  evidence  of  the  government  which 
might  be  furnished  by  witnesses  other  than  the  defend- 
ant, and  if  the  evidence  against  the  defendant  was  such 
that  he  would  naturally  be  expected  to  call  them,  his 
failure  to  do  so  would  be  a  circumstance  which  might  be 
considered  by  the  jury,  and  given  such  weight  and  signifi- 
cance as  they  thought  it  entitled  to,  and  from  which  they 
might  infer,  if  they  thought  the  inference  warranted  and 
a  reasonable  one,  that  such  witnesses  would  testify  unfavor- 
ably to  the  defendant,  but  that,  unless  it  appeared  that 
such  witnesses  were  within  the  defendant's  control  and 
could  be  procured  by  him,  the  jury  were  to  give  no  sig- 
nificance whatever  to  his  failure  to  call  them.^*  Where 
the  testimony  would  be  simply  cumulative,  it  does  not 
amount  to  an  omission  to  produce  the  best  evidence  alone, 
and  the  mere  omission  of  a  party  to  a  civil  action  to  call 
a  witness,  who,  at  the  most,  has  no  other  or  better  knowl- 
edge of  the  matter  in  dispute  than  those  who  are  produced 
and  give  evidence,  is  not  necessarily  suspicious,  entitling 
the  adverse  party  to  any  presumption  to  his  prejudice." 
Where  testimony  not  given  is  privileged,  such  as  that  of 
an  attorney  in  respect  to  confidential  communications,  a 
person  who  refuses  to  allow  his  attorney  to  violate  the 
confidence  of  the  professional  relation  cannot  be  regarded 

9  Fonda  v.  St.  Paul  City  Ry.  Co.,  10  CommonweaUli  v.  MeCabe,   163 

71  Minn.  438,  70  Am.  St.  Eep.  341,       Mass.  98,  39  N.  E.  777. 
74  N.  W.  166.  n  Bleecker  v.  Johnston,  62  N.  Y. 

309. 
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in  the  odious  light  of  one  willfully  suppressing  evidence. 
The  law  has  so  great  a  regard  for  the  preservation  of  the 
secrecy  of  this  relation  that  even  the  party  himself  cannot 
be  compelled  to. disclose  his  own  statements  made  to  his 
attorney  with  reference  to  professional  business/^  Object- 
ing to  evidence  about  to  be  given  by  the  adversary  has  been 
stigmatized  as  raising  the  presumption  to  the  prejudice  of 
the  party  objecting.  A  court  cannot,  after  having  decided 
that  certain  evidence  is  inadmissible,  instruct  the  jury  that 
the  party  offering  it  should  have  the  benefit  of  a  presump- 
tion that  it  was  favorable,  and  that  the  other  party,  be- 
cause he  made  a  legal  and  proper  objection,  should  thereby 
lay  his  case  under  the  suspicion  that  he  had  been  guilty 
of  suppressing  testimony.^*  If  the  contents  of  the  instru- 
ment destroyed  or  withheld  are  fully  and  satisfactorily 
proved  by  other  evidence  produced  by  the  same  party,  the 
grounds  for  the  presumption  do  not  exist."  And  the  rule 
is  not  applicable  to  such  documents  as  a  party  has  no  right 
to  give  in  evidence  without  the  consent  of  the  adverse 
party;  the  only  effect  of  the  refusal  in  such  case  being  to 
authorize  the  adverse  party  to  give  secondary  evidence  of 
the  contents  of  the  documents  withheld.  Whatever  infer- 
ences may  be  drawn  against  the  party  by  reason  of  his 
failure  to  produce  evidence  in  his  possession  or  under  his 
control  are  allowed  on  the  theory  that  he  willfully  with- 
holds such  evidence."  While  there  undoubtedly  are  cases 
where  the  failure  of  a  party  to  give  his  evidence  would 
raise  a  presumption  against  him,  it  could  not  be  held  to 
arise  where  a  person  brought  an  action  for  an  injury  which 
had  impaired  his  mind  and  he  was  not  called  as  a  witness.^® 
Nor  is  there  a  "spoliation  of  evidence,"  within  the  range 

12  Wentworth  v.  Lloyd,  10  H.  L.  13  Estate  of  Carpenter,  94  Gal.  40fi, 

Gas.    589,    11    Eng.    Beprint,    1154;       H^.   29  Pac.   1101. 
Lauer  v.  Banning,  152  Iowa,  99,  131  "  Miltenberger  v.  Croyle,  27  Pa. 

170. 


N.  W.  783.     On  the  refusal  or  failufe 
to   waive   privileged   communication 


15  Merwin  v.  Ward,  15  Conn.  377; 
.     ^       Cartier  v.  Troy  Lumber  Co.,  138  111. 
as      raising      presumption      against       533^  28  N.  K  932,  14  L.  B.  A.  470. 
party,    see    note    to    Pennsylvania   R.  is  Cramer  v.  Burlington,  49  Iowa, 

Co,  V.  Durkee,  8  Ann.  Gas.  792.  213. 
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of  the  presumption,  where  the  destruction  or  mutilation  of 
a  document  has  been  the  result  of  mere  inadvertence  or 
mistake.  Cases  of  voluntary  destruction  of  papers,  aris- 
ing from  mistake  as  well  as  from  accident,  might  be  illus- 
trated ad  infinitum.  Such  are  where  the  party  tore  up  a 
contract  under  the  belief  that  the  statements  upon  which  it 
was  founded  were  correct,  and  that  he  would  have  no  fur- 
ther use  for  the  contract  itself;"  where  the  destruction 
was  voluntary  but  without  fraudulent  intent  ;^^  where  an 
unrecorded  deed  was  canceled  with  the  intention  of  revest- 
ing title  ;^'  where  a  will  was  destroyed  under  the  mistaken 
belief  that  it  was  inoperative.^"  In  an  old  but  authorita- 
tive English  case  the  rule  is  thus  well  stated:  "If  an  orig- 
inal deed  is  lost,  the  counterpart  may  be  read,  and  if  there 
is  no  counterpart  forthcoming,  then  a  copy  may  be  ad- 
mitted, and  even  if  there  should  be  no  copy,  there  may  be 
parol  evidence  of  the  deed,  and  the  manner  of  its  being  lost, 
unless  it  happens  to  be  destroyed  by  fire,  or  lost  by  rob- 
bery, or  any  unforeseen  or  unavoidable  accident,  which  are 
sufficient  excuses  of  themselves.  "^^  No  prejudicial  pre- 
sumption arises  where  the  loss  or  destruction  of  the  docu- 
ments is  not  attributable  to  the  party  in  possession  of  them. 
A  party  will  not  be  presumed,  in  the  absence  of  evidence 
of  the  fact,  voluntarily  to  have  destroyed  an  instrument 
which  he  was  interested  in  preserving.^^    It  is  for  the  jury 

IT  Eiggs  V.  Tayloe,  9  Wheat.  (U.  in  confirmation.  Tlie  English  authori- 
S.)  483,  6  L.  Ed,  MO.  ties  will  be  found  in  1  Phillipps'  Evi- 
ls Elidolph  V.  Lane,  57  Ind.  118;  denee,  Cowen  &  Hill's,  ed.,  452  et 
Old  National  Bank  v.  Findley,  131  seq.;  Starkie's  Ev.,  ed.  1842,  p.  391; 
Ind.  230,  31  N.  E.  64;  Rowley  v.  Gresley's  Eq.  Ev.  268.  The  Ameri- 
Ball,  3  Cow.  (N.  Y.)  303;  Livingston  can  cases  are  collected  with  vast 
V.  Rogers,  2  Johns.  Gas.  (N.  Y.)  488;  labor  in  2  Cowen  &  Hill's  Notes, 
Blade  v.  Noland,  12  Wend.  (N.  Y.)  pp.  1214-1233,  and  Greenleaf's  work 
173,  27  Am.  Dec.  126.  on  Evidence,  ed.  1842,  vol.  1,  pp.  593, 
18  Bank  v.  Eastman,  14  N.  H.  438.  594.     To    the    same    effect    are    the 

20  Wyekoff   v.    Wyckoff,    16  N.  J.  Canadian    cases:    St.    Louis    v.    The 
Eq.  403.  Queen,  25    S.    C.    R.    649;    Hazel  v. 

21  Villiers  v.  Villiers,  2  Atk.  71,  26  Dyas,  2  E.  &  C.  36. 

Eng.  Reprint,  444,  reviewed  at  length  22  Foster     v.     Mackay,     7     Met. 

in  Livington  v.  Rogers,  supra,  and  a  (Mass.)    537;  Clark  v.  Hornbeck,  17 

note    thereto   says   that   the   principle  N.  J.  Eq.  430;  Lee  v.  Lee,  9  Pa.  169- 

therein  has  been  so  generally  affirmed  St.  Louis  v.  Reg.,  25  Can.  Sup.  Ct. 

that  it  is  unnecessary  to  cite  authorities  649. 
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to  determine,  under  proper  instructions  from  the  court, 
what  inferences  are  to  be  drawn  from  the  failure  of  a  party 
to  produce  evidence  which  is  accessible  to  him  or  under 
his  control.^ 

§  22  (19).  Same— Effect  of  the  presumption  on  the 
burden  and  degree  of  proof. — The  strong  expressions  in 
opinions  founded  on  the  doctrine  of  omnia  praesumuntur 
contra  spoliatorem  often  give  rise  to  the  impression  that 
the  existence  and  establishment  of  the  presumption  is  con- 
clusive proof  against  the  party  whose  conduct  has  been 
the  cause  of  it,  and  that  there  then  exists  no  necessity  for 
proof  aliunde.  It  must  not,  however,  be  inferred  that  the 
presumption  arising  from  the  withholding  or  suppression 
of  evidence  by  a  party  will  wholly  relieve  the  adverse  party 
from  the  burden  of  proving  his  case.  Like  all  other  pre- 
sumptions of  the  kind,  for  we  are  not  dealing  with  con- 
clusive presumptions  of  law,  it  is  rebuttable  and  therefore 
not  conclusive.^*  In  an  action  for  fraud  upon  the  revenue 
a  federal  judge  instructed  the  jury,  in  substance,  that  since 
the  defendants  had  failed  to  produce  proof  in  their  pos- 
session, the  government  need  only  prove  that  the  defend- 
ants were  presumptively  guilty,  and  the  duty  thereupon 
devolved  upon  them  to  establish  their  innocence,  and  if 
they  did  not,  they  were  guilty.  It  was  held  on  appeal  that 
the  instruction  was  error;  that  it  set  at  naught  established 
principles,  since  it  substantially  withdrew  from  the  de- 
fendants their  constitutional  right  of  trial  by  jury  and 
converted  what  at  law  was  intended  for  their  protection, 
the  right  to  refuse  to  testify,  into  the  machinery  for  their 
destruction.^®    Although,  as  has  been  seen  from  the  cases 

23  Eldridge   v.   Hawley,    115   Mass.  24  Blumenthal  v.  Atkinson,  93  Ark. 

410;    Cooley  v.   Foltz,   85   Midi.   47,  252,  12-i  S.  W.  510;  Sloan   v.  Groll- 

48  N.  W.  176.     As  to  the  rebuttal  of  man,  113  Md.  192,  77  Atl.  577;  Hui- 

suoh  presumptions  see  the  late  eases:  ley  v.  Oloott,  198  N.  Y.  132,  91  N. 

Fleishman    v.   Polar   Wave   etc.   Co.,  E.  270. 

163  Mo.  App.  416,  143  S.  W.  881;  In  25  Chaffee    v.    United    States,    18 

re  Lueke's  Estate  (Or.),  123  Pac.  46;  Wall.    (U.  S.)    516,   21   L.   Ed.   908; 

North  V.  Jones  (Ind.  App.),  100  N.  State  v.  Wingo,  66  Mo.  186,  27  Am. 

E.  84,  Kep-  332,  336;  State  v.  Hickam,  95 
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already  cited,  the  courts  have  uniformly  enforced  the  rule 
that  every  reasonable  intendment  is  to  be  made  against 
spoliation,  and  have  sometimes  used  strong  language  in 
the  statement  of  the  rule,  the  presumption  is  clearly  not 
conclusive,  nor  does  it  so  far  take  the  place  of  other  proof 
but  that  some  other  evidence  than  the  mere  fact  of  sup- 
pression or  spoliation  is  necessary  to  sustain  a  claim  against 
the  wrongdoer.  In  such  cases  at  least  a  prima  facie  case 
must  be  established.^®  A  presumption,  it  must  be  remem- 
bered, is  not  evidence  of  anything,  and  only  relates  to  a 
rule  of  law  as  to  which  party  shall  first  go  forward  and 
produce  evidence  sustaining  a  matter  in  issue.  It  serves 
only  till  prima  facie  evidence  has  been  adduced  against  it. 
That  being  adduced,  the  presumption  has  spent  its  force 
and  served  its  purpose,  and  the  prima  facie  case  must  be 
met  by  evidence  and  not  presumptions.^'^  The  principle  of 
the  maxim,  as  applicable  to  the  destruction  or  suppression 
of  a  written  instrument,  is  that  such  destruction  or  sup- 
pression raises  a  presumption  that  the  document  would, 
if  produced,  militate  against  the  party  destroying  or  sup- 
pressing it,  and  that  his  conduct  is  attributable  to  this  cir- 
cumstance, and,  therefore,  slight  evidence  of  the  contents 
of  the  instrument  will  usually,  in  such  a  case,  be  sufiScient. 
"There  is  great  danger  that  the  maxim  may  be  carried 
too  far.  It  cannot  properly  be  pushed  to  the  extent  of 
dispensing  with  the  necessity  of  other  evidence,  and  should 
be  regarded  as  merely  matter  of  inference,  in  weighing 
the  effect  of  evidence  in  its  own  nature  applicable  to  the 
subject  in  dispute.  "^^  The  doctrine  is,  that  unfavorable 
presumption  and  intendment  shall  be  against  the  party  who 
has  destroyed  an  instrument  which  is  the  subject  of  in- 
quiry, in  order  that  he  may  not  gain  by  his  wrong.-'  But 
where  there  is  express  and  positive  evidence,  there  is  no 
place  for  presumption  or  inference.    As  a  rule,  it  is  in 

Mo.  329,  6  Am.  St.  Rep.  58,  8  S.  W.  27  Peters  v.  Lohr,  24  S.  D.  605,  124 

256;   Gage  v.  Pamelee,  87  111.  343;  N.  W.  853. 

Territory  v.  Iiucero,  8  N.  M.  557,  46  28  2  Best  on  Ev.,  §  412  et  seq. 

Pac.  22.  28  Hunter   v.   Lauder,  8   C.   L.   J. 

26  Chafeee    v.    United    States,    18  (Can.)  17. 
Wall.  (U.  S.)  516,  21  L.  Ed.  908. 
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reference  to  the  contents  of  a  paper  destroyed  or  withheld 
that  the  maxim  can  have  application;  and  where  the  con- 
tents are  proved,  there  is  no  occasion  for  resort  to  the 
maxim.  If  the  evidence  tendered  is  sufficient  to  satisfy  the 
jury  as  to  the  terms  of  the  document  in  dispute,  calling  in 
the  assistance  of  the  maxim  is  idle  and  unnecessary;  if  the 
evidence  is  not  sufficient,  the  principle  of  the  maxim  alone 
is  not  sufficient  to  uphold  a  verdict.^"  The  burden  of  proof 
lies  upon  the  plaintiff  to  establish  his  cause  of  action,  and 
there  are  no  circumstances  which  excuse  him  from  this 
obligation  and  impose  the  duty  upon  a  defendant  of  prov- 
ing that  the  alleged  cause  of  action  did  not  exist.  The 
plaintiff  may,  as  we  have  said,  rest  upon  a  prima  facie 
case;  but  this  requires  the  proof  at  least  of  some  circum- 
stances from  which  the  existence  of  the  actionable  facts 
may  be  legitimately  inferred.*^  Summing  up  the  various 
methods  of  rendering  the  application  of  the  maxim,  it  may 
be  put  that  to  permit  one  party  to  overcome  another  by  a 
presumption  alone  created  by  the  conduct  of  such  other 
would  be  a  substitution  of  conjecture  for  proof.  Wharton 
puts  it  that  the  presumption  cannot  be  used  to  relieve  the 
opposing  party  from  the  onus  of  proving  his  case;  but 
that  once  a  prima  facie  case  is  proved,  sufficient  of  itself 
to  sustain  a  judgment,  then  a  party  refusing  to  exhibit 
books  that  would,  if  produced,  settle  the  matter  one  way 
or  the  other,  or  to  give  other  explanations,  not  only  preju- 
dices his  case,  but  precludes  himself  from  subsequently 
objecting  that  the  case  of  the  opposing  party,  though  suffi- 
cient for  judgment,  did  not  introduce  all  the  facts.*^ 

§  22a  (19).  Same  —  Effect  of  the  fabrication  of  evi- 
dence.— Immediately  akin  to  the  withholding  of  evidence, 
and,  indeed,  producing  much  the  same  effect  in  the  pre- 
sumption raised,  the  fabrication  of  evidence  is  a  fact  to  be 

30  Bott  V.  Wood,  56  Miss.  136,  141;  32  2  Whart.  Ev.,  §  1268.     See,  also, 
Cowper  V.  Cowper,  2  WiU.   (P.)   748.      note  to  Armory  v.  Delmirie,  1  Smith 

Lead.  Gas.  374;  Life  &  Fire  Ins.  Co., 

31  Meagley  v.  Hoyt,  125  N.  Y.  771,       ^  ^^^^    ^^_  y.)  31;  SeoviU  v.  Bald- 

773,  26  N.  E.  719;  Peters  v.  Lohr,  24  win,  27  Conn.  318;  Peters  v.  Lohr,  24 
S.  D.  605,  134  N.  W.  853.  S.  D.  605,  124  N.  W.  853. 
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considered  in  view  of  all  the  circumstances  of  the  case  in 
which  it  arose.  In  the  same  manner,  too,  it  may  either 
become  unimportant  by  reason  of  other  and  perfectly  sat- 
isfactory evidence  of  the  fact  or  document  created  or  sup- 
pressed, or  of  the  highest  import  against  the  wrongdoer. 
On  the  other  hand,  one  who  is  innocent  of  the  charge  made 
against  him  may,  in  excitement  or  fear,  yield  to  the  tempta- 
tion of  suppressing  or  manufacturing  evidence.^^  In  a  case 
cited  by  Sir  Edward  Coke,  an  uncle  was  charged  with  the 
murder  of  his  niece.  The  motive  assigned  for  the  murder 
was  that  on  the  death  of  the  niece  the  accused  would  in- 
herit her  property.  Being  unable  to  find  the  child,  the 
defendant  dressed  up  another  child  to  represent  her.  On 
the  discovery  of  the  fraud  the  accused  was  found  guilty 
and  executed;  but  some  years  afterward  it  was  found  that 
the  girl  supposed  to  have  been  murdered  was  still  living 
and  had  run  away.^*  Another  instance  is  related  by  Jer- 
emy Bentham,  where  it  was  proposed  that  all  the  persons 
present  at  a  company  should  be  searched  to  see  if  a  valu- 
able trinket  which  had  been  missed  could  be  found.  All 
submitted  but  one,  who  excited  suspicion  by  his  refusal. 
But  when  he  consented  to  be  privately  searched  it  was 
found  that  he  had  not  taken  the  trinket  but  had  concealed 
some  articles  of  food  for  the  purpose  of  carrying  them  to 
his  wife,  who  had  no  means  of  obtaining  food.^^  The  fab- 
rication of  documentary  evidence  raises  an  adverse  infer- 
ence probative  in  proportion  to  the  effort  made  and  risk 
incurred  in  manufacturing  the  false  testimony,  and  this 
applies  as  well  to  oral  as  to  written  evidence.^®  It  is  laid 
down  as  a  well-settled  rule  that  all  efforts  by  either  party 
to  a  suit,  directly  or  indirectly,  to  destroy,  fabricate  or 
suppress  evidence  may  be  shown,  not  as  part  of  the  res 
gestae,  but  in  the  nature  of  an  admission  that  the  party 
has  no  sufficient  case  unless  aided  by  suppressing  evidence, 

S3  Best,  Ev.,  10th  ed.,  §415.  Ill,  App.  531;    Brown    v.  Byam,  65 

84  3  Inst.,  c.  104,  p.  232.  Iowa,  374,  21  N.  W.  684;  Fulkerson 

85  3  Benth.  ,Tud.  Bv.,  pp.  88,  89.  v.  Murdock,  53  Mo.  App.  151;   Me- 
ss 16  Cyc.  1061;  United  States  v.  Hugh  v.  McHugh,   186  Pa.   197,   65 

Eaudall,  27  Fed.  Cas.  No.  16,118,  Am.  St.  Rep.  849,  40  Atl.  410,  41  L. 
Deady,  524;   Lyons  v.  Lawrence,  12      E.  A.  805. 
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or  by  tlie  fabrication  of  more  evidence.^''  Evidence  of  tbe 
fact  of  an  attempted  subornation  is  admissible  as  an  ad- 
mission by  conduct  that  the  party's  cause  is  an  unrighteous 
one.^*  Generally,  it  may  be  taken  that  improper  interfer- 
ence with  the  lawful  course  of  an  action  by  any  tampering 
with  testimony  by  fabrication,  nonproduction,  suppression, 
spoliation  or  destruction,  gives  rise  to  the  presumption, 
because  the  conduct  of  the  offender  may  properly  be  attrib- 
uted to  his  suspicion  that  the  truth  would  operate  against 
him.  The  principle  has  been  applied  in  a  very  large  num- 
ber of  cases,  and  has  been  carried  to  the  length  that  the 
failure  of  a  party  to  an  action  to  appear  at  the  trial,  when 
he  had  a  strong  motive  to  appear,  was  said  to  be  evidence 
against  him.^^  Just  as  cross-examination  has  been  de- 
fined as  "the  art  of  knowing  what  not  to  ask,"  so  the 
strength  of  a  case  often  consists  in  what  is  not  proved  as 
well  as  in  what  is  proved.*"  Proof  of  the  forgery  of  false 
testimony  is  admissible  against  the  party  by  whom  the 
fabrication  is  made.  The  same  presumption  is  drawn 
against  all  forms  of  attempted  suppression  of  or  tamper- 
ing with  evidence.*^ 

§  23  (20).    Presumptions  as  to  knowledge  of  the  law. — 

The  rules  for  the  control  of  society  would  have  been  incom- 
plete if  it  lay  in  the  power  of  any  malefactor  to  justify  his 
wrongdoing  by  pleading  ignorance,  either  that  his  act  was 
inherently  wrong  or  was  prohibited  by  law.  Hence  at  a 
very  early  stage  we  find  the  maxim,  Ignorantia  juris  {quod 

3T  CMeago  City  Ey.  v.  McMahon,  v.  London  Ey.  Co.,  L.  E.  5  Q.  314; 

103  111.  485,  42  Am.  Eep.  29.  Egan    v.   Bowker,   5   Allen    (Mass.), 

38  Moriarty  v.  Eailroad  Co.,  L.  E.  449;  Winchell  v.  Edwards,  57  III.  41; 
5  Q.  B.  314;  Conlmonwealtli  v.  Min  Chicago  City  Ey.  Co.  v.  McMahon, 
Sing,  202  Mass.  121,  88  N.  E.  918;  103  111.  485,  42  Am.  Eep.  29;  Snell  v. 
Christy  v.  American  Temperance  Bray,  56  Wis.  156,  14  N.  W.  14; 
Life  Ins.  Assn.,  68  Misc.  178,  123  N.  Heslop  v.  Heslop,  82  Pa.  537;  Mc- 
T,  Supp.  740.  Hugh  v.  MeHugh,   186  Pa.   197,   65 

39  Brown  v.  Shock,  77  Pa.  471.  Am.  St.  Eep.  849,  40  Atl.  410,  41  L. 

40  Erick  v.  Barbour,  64  Pa.  120.  E.  A.  805;  Attorney  General  v.  Hal- 

41  2  Whart.  Ev.,  3d  ed.,  §  1265.  liday,  26  U.  C,  E.  397;  Ockley  v. 
See,  also,  1  Taylor  Ev.,  I  115;  1  Masson,  6  A.  E.  108;  Lowell  v.  Todd, 
Greenl.  Ev.,  15th  ed.,  §§  37,  196;  and  15  C.  P.  (OntO  306. 

Best,  Ev.,  §  411.    See,  also,  Moriarty 
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quisque  tenetur  scire)  neminem  excusat,  since  colloquiall}' 
shortened  by  the  omission  of  the  words  in  parentheses, 
adapted  from  the  Roman  into  the  English  law  and  inflex- 
ibly applied  in  criminal  cases.*^  "Everyone  is  conclusively 
presumed  to  know  the  law,  although  the  ablest  courts  in 
the  land  often  find  great  difficulty  and  labor  in  finally  de- 
termining what  the  law  is."**  It  must  be  readily  acknowl- 
edged that  without  such  a  presumption,  no  rights  of  life  or 
property  could  be  safeguarded,  and  the  rule  stands  based 
on  its  necessity  just  as  much  as  on  the  expediency  or  policy 
of  its  existence.  Its  extension  to  civil  proceedings  was 
almost  contemporaneous  with  its  introduction,  and  oui 
whole  system  of  that  branch  of  jurisprudence  dealing  with 
the  responsibility  of  the  doer  of  an  act  for  its  consequences 
is  built  upon  the  foundation  that  irrespective  of  his  knowl- 
edge of  the  impropriety  of  his  act,  the  fact  that  it  was 
contrary  to  law  raised  the  presumption  that  he  knew  the 
law  when  the  act  was  done.  We  do  not  deal  here  with 
intent  where  such  intent  forms  the  gravamen  of  the  offense ; 
we  confine  the  proposition  to  the  limit  above  assigned  to  it, 
in  order  that  the  importance  of  its  bearing  may  not  be 
lost.  If  the  person  accused  of  an  offense  were  permitted 
to  avail  himself  of  the  defense  that  he  did  not  know  his 
act  was  contrary  to  law,  the  courts  would  be  confronted 
with  the  almost  impossible  task  of  proving  the  denial  of 
his  negative  assertion;  and,  except  in  rare  cases,  no  con- 
viction could  be  obtained.  Therefore,  and  while  an 
offender  may  claim  the  benefit  of  the  presumption  of  inno- 
cence until  his  fault  is  established,  the  state  may  place  upon 
him  the  obligation  of  the  presumption  of  his  knowledge  of 
the  law,  whether  he  be  innocent  or  guilty.  The  judge-made 
law  which  practically  controls  the  status  of  presumptions 
reads  uniformly  in  civil  and  criminal  eases;  the  limitations 
to  which  we  shall  presently  refer  serving  only  to  illustrate 
and  emphasize  the  necessity  for  that  inflexibility  of  the 
rule  which  good  order  demands,     "If  ignorance  of  law 

«  Cooley's  Blaekstone,  1233;  Crim-  43  Allen  v.  Allen,  95  Cal.  184,  30 

inal  Code  of  Canada,  §  22;  55  &  56      Pae.  213,  16  L.  R.  A.  646. 
Viet.,  c.  29,  §  14. 
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could  be  admitted  in  judicial  proceedings,  as  a  ground  of 
complaint,  or  of  defense,  courts  would  be  involved  and  per- 
plexed with  questions  incapable  of  any  just  solution,  and 
embarrassed  by  inquiries  almost  interminable  until  tbe 
administration  of  justice  would  become  in  effect  imprac- 
ticable. There  would  be  but  few  cases  in  which  one  party 
or  the  other  would  not  allege  it  as  a  ground  of  exemption; 
and  the  extent  of  the  legal  knowledge  of  each  individual 
suitor,  not  his  acts  or  words,  would  be  the  material  fact 
on  which  judgments  would  be  founded.  The  fact  itself 
is  incapable  of  proof  by  evidence  of  the  character  demanded 
in  courts  of  justice.  It  is  really  insoluble,  for  it  is  in  its 
very  nature  rather  matter  of  conjecture,  or  mere  inference 
than  of  fact."**  It  may  be  taken,  then,  that  the  rule  ap- 
plies equally  to  the  civil  law  in  both  branches  as  to  the 
criminal,  and  to  actions  that  lie  in  contract  as  to  those  that 
sound  in  tort.  In  criminal  cases  the  maxim  is  most  often 
applied  in  its  original  form,  and  this  arises  from  the  fact 
that  in  such  cases  it  is  the  defendant  who  invariably  seeks 
the  protection  of  his  alleged  ignorance.  In  civil  cases, 
however,  the  maxim  is,  as  a  rule,  ' '  everyone  is  supposed  to 
know  the  law."  While  it  would  be  inconvenient  to  cite 
all  the  instances  of  its  application,  it  is  to  be  noted  that  in 
a  vast  number  of  cases  the  rule  has  been  applied  in  the  face 
of  learned  pleading  for  its  special  suspension.  The  same 
consideration  which  forbids  a  party  to  urge  his  ignorance 
of  the  law  as  a  defense  to  a  criminal  charge  also  forbids 
that  he  should  plead  his  ignorance  of  the  law  as  an  excuse 
for  the  failure  to  comply  with  contractual  obligations. 
One  claiming  or  defending  under  a  contract  is  presumed  to 
know  the  law  from  which  is  derived  the  vitality  of  the  con- 
tract.*^   Litigants  cannot  claim  ignorance  of  law  as  to  pre- 

44  Hardigree  v.  Mitchum,  51  Ala.  (Conn.),  76  Atl.  1100;  Lockwood  v. 

151,   153,   cited   in  Upton  v.   Tribil-  Title  Ins.  Co.,  73  Mise.  Eep.  296,  130 

cock,  91  U.  S.  51,  33  L.  Ed.  206.  N.  Y.  Snpp.   824;   United  States  v. 

«  Long  V.  Newman,  10  Cal.  App.  ,  McPhee,  51  Colo.  425,  118  Pae.  996. 

430,102    Pac.    534;    Day   v.    Snider  See  the  late  cases: Newman  v.  Fidelity 

Brokerage  &  Storage  Co.  (Tex.  Civ.  Savings  etc.  Assn.    (Ariz.),  128  Pae. 

App.),  130  S.  W.  718;  Loud  v.  Col-  53;  Briggs  v.  People,  21  Colo.  App.  85, 

Una,  12  Cal.  App.  786,  108  Pac.  880;  121  Pac.  127;  Murray  v.  Gault   (Ind. 

New    Haven    Trust    Co.    v.    Camp  App.),  98  N.  E.  878;  Rossiter  v.  Peter 
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sumption  of  payment  from  lapse  of  time;**  nor  as  to  their 
liability  to  pay  according  to  the  terms  of  a  contract;*'^  nor 
as  to  the  priority  of  judgments.**  Holders  of  government 
bonds  are  presumed  to  have  knowledge  of  the  laws  by 
which  such  bonds  were  created  and  issued.*"  Every  man 
is  presumed  to  know  the  law,  and  if  he  makes  a  contract 
with  a  public  officer  in  contempt  of  the  requirements  of 
the  statute,  he  becomes  knowingly  an  accessory  to  its  vio- 
lation.^" Those  dealing  with  officers  of  municipal  corpora- 
tions cannot  plead  want  of  knowledge  of  the  scope  of  their 
powers.  No  principle  relating  to  municipal  corporations 
is  more  firmly  established  than  that  those  who  deal  with 
their  agents  or  officers  must,  at  their  peril,  take  notice  of 
the'  limits  of  the  powers  both  of  the  municipality  and  of 
those  who  assume  to  act  as  its  agents  and  officers.^^  Mem- 
bers and  officers  of  municipal  corporations,  and  citizens 
therein  having  dealings  with  the  corporation,  cannot  plead 
ignorance  of  the  ordinances  or  by-laws  of  such  corpora- 
tions.^^ A  postoffice  employee  is  presumed  to  know  the 
general  postal  regulations.^^  It  has  been  held  that  it  is 
both  reasonable  and  proper  that  those  who  travel  in  pri- 
vate vehicles  should  inform  themselves  of  those  common 
and  reasonable  regulations  adopted  by  the  carriers  duly 

Cooper's  Glue  Factory,  149  App.  Div.  *9  City  of  Plattsmouth  v.  Murphy, 

752,  134  N.  Y.  Supp.  162;  Hebron  v.  74  Neb.  749,  105  N.  W.  253;  United 

City  of  New  York,  138  N.  Y.  Supp.  States  v.  Manhattan  Sav.  Inst.,  313 

1010;  Mackmull  v.  Brandlein,  137  N.  TJ.  S.  476,  28  L.  Ed.  1044,  5  Sup.  Ct. 

Y.  Supp.  607;  Cartwright  v.  La  Brie  Bep.  588. 

(Tex.    Civ.    App.),    144    S.   W.    725;  60  Clark  v.  tTnited  States,  95  U.  S. 

Foard  County  v.  Sandifer  (Tex.),  151  539,  24  L.   Ed.   518;   Strong  v.  Dis- 

S.  W.  523;  Ft.  Worth  etc.  E.  Co.  v.  trict  of  Columbia,  1  Mackey  (D.  C), 

Southern    Kansas    R.  Co.    (Tex.   Civ.  265. 

App.),  151  S.  W.  850;  State  v.  Pala-  51  state  v.  Kirkley,  29  Md.   110; 

eios  (Tex.  Civ.  App.),  150  S.  W.  229.  Wadsworth  v.  Board  of  Supervisors 

4«  Croodwyn    v.    Baldwin,    59    Ala.  of   Livingstone    County,    115    N.   Y. 

127.  Supp,  8. 

«  Mears    v.    Graham,    8    Blackf.  82  Hope  v.  City  of  Alton,  214  111. 

(Ind.),  144;  Gist  v.  Drakely,  2  Gill  102,  73  N.  E.  406;  Holtsclaw  v.  State 
(Md.)  330,  41  Am.  Dec.  426;  Warder  '    (Ind.  App.),  92  N.  E.  121;   Inhabi- 

V.  Tucker,  7  Mass.  449,  5, Am.  Dee.  tants  of  Palmyra  v.  Morton,  25  Mo. 

62;  Upton  v.  Tribilcock,  91  U.  8.  51,  593;    Galbreath  v.   City   of   Meberly, 

23  L.  Ed.  206.  80  Mo.  484. 

^  Shotwell   V.   Murray,    1   Johns.  53  East  Tennessee  V.  &  G.  E.  Co.  v. 

Ch.   (N.  Y.)   512.  White,  83  Tenn.  340. 
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publislied  for  their  safety.  There  is  nothing  harsh  or  un- 
reasonable in  requiring  that  those  who  travel  in  the  cars 
and  vehicles  of  public  carriers  should  acquaint  themselves 
with  those  rules  adopted  by  the  carriers  for  the  better 
service  of  the  public  and  insuring  the  safety  of  the  pas- 
sengers.^* The  same  rule  of  presumption  applies  to  per- 
sons dealing  with  corporations.  They  must  take  notice  of 
whatever  is  contained  in  the  law  of  their  organization,  and 
they  must  be  presumed  to  be  informed  as  to  the  restric- 
tions or  conditions  annexed  to  the  grant  of  power  by  the 
law  by  which  the  corporation  is  authorized  to  act.®'  In 
the  case  of  a  savings  bank  prohibited  by  statute  from  bor- 
rowing money,  the  loan  to  it  from  another  savings  bank 
could  not  be  recovered  on  the  ground  that  the  lender  was 
conclusively  presumed  to  have  knowledge  of  such  statute.^^ 
A  church  corporation  has  been  held  to  have  known  the 
state  of  the  law  whereby  a  town  council  might  prohilbit  and 
regulate  burials,  and  to  have  purchased'  their  lands  with 
such  knowledge.®^  Where  the  owner  of  cattle,  seized  by 
an  ofScer  of  the  humane  society,  caused  such  officer  to  be 
arrested  therefor,  knowing  him  to  be  such  officer,  it  was 
presumed  that  the  owner  knew  the  law  relating  to  such 
seizures  and  that  the  action  of  the  officer  was  justified.®^ 
And  the  presumption  is  stronger,  if  possible,  in  cases  of 
officers  of  the  law.  A  sheriff  cannot  excuse  himself  on  the 
ground  of  ignorance  for  presenting  an  account  to  the 
county,  the  payment  of  which  the  law  did  not  authorize.®' 
Nor  can  the  official  sureties  of  a  public  administrator  and 
guardian  be  excused  from  the  knowledge  of  the  statutes 
under  which  their  principal  is  appointed.*"    Mr.  Justice 

54  Jackson  v.  Grand  Ave.  By.  Co.,  kuk  &  Hamilton  Bridge  Co.,  131  U.  S. 

118  Mo.  199,  24  S.  W.  192.  371,  33  L.  Ed.  157,  9  Sup.  Ct.  Eep. 

85  Silliman  v.  Fredericksburg  0.  &  770. 

C.  Co.,  27  Grant,  119;  Pearce  v.  Madi-  57  luszkewdez  v.   Luther,    30   E.   I. 

8on  &  Ind.  B.  B.  Co.,  21  How.  (U.  S.)  570,  76  Atl.  829. 

441,  16  L.  Ed.  184;  Zabriskie  v.  Cleve-  58  Wyatt  v.  Burdette,  43  Colo.  208, 

land  B.  E.  Co.,  23  How.  (U,  S.)  381,  95  Pac.  336. 

16  L.  Ed.  488.  59  Law  v.  Smith,  34  Utah,  394,  98 

66  State  V.   Corning  State   Savings  Pae.  300. 

Bank,  136  Iowa,  79,  113  N.  W.  500;  60  Newman    v.    Flowers'    Guardian, 

Pittsburgh,  C.  &  St.  L.  E.  Co.  v.  Keo-  134  Ky.  537,  121  S.  W.  652. 
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Bailey,  in  dealing  vrith  certain  alleged  equitable  rights 
which  had  arisen  in  breach  of  a  statute,  puts  it  thus 
cogently:**  "There  is  no  question  of  equity  here.  The 
question  is  whether  the  clear,  unequivocal  provisions  of  the 
statute  are  to  be  complied  with.  The  defendants  are  to  be 
presumed  to  know  of  the  existence  of  the  statute,  and  it 
is  wholly  through  their  failure  to  comply  with  its  terms 
that  they  find  themselves  in  their  present  plight."  So  a 
testator  is  presumed  to  have  knowledge  of  the  law  relating 
to  perpetuities,  and  that  he  could  not  prolong  the  time 
for  the  vesting  of  his  estate  or  within  which  it  might  be 
accumulated  beyond  a  certain  period.  He  is  "subject  to 
the  universal  presumption  of  knowledge  of  the  law."®^ 
When  admissions  are  made  as  to  the  title  to  property  by 
the  party  in  possession,  the  presumption  arises  that  such 
admissions  were  made  with  knowledge  of  the  law  bearing 
upon  them.^^  The  law  of  descent  is  presumed  to  be  known 
by  every  person.**  There  is  no  necessity  to  bring  a  statute 
under  the  notice  of  the  court,  as  both  the  court  and  the 
parties  are  presumed  to  have  cognizance  of  it,*^  except 
when  by  the  terms  of  a  statute  it  is  made  necessary  to  plead 
it  specially,  as  in  the  case  of  statutes  of  limitation.  A 
similar  rule  obtains  in  defenses  in  actions  of  tort.  It  is  no 
defense  in  actions  for  false  imprisonment  that  the  officer 
supposed  void  writs  to  be  valid;**  and  in  actions  for 
malicious  prosecution  the  court  will  instruct  the  jury  on 
the  subject  of  probable  cause  that  parties  are  presumed  to 
know  the  law.*'^  A  defendant  who  had  assumed  the  respon- 
sibility of  making  an  unqualified  charge  that  the  plaintiff 
was  a  thief  and  had  stolen  his  com,  and  had  then  sought 
to  be  relieved  from  a  portion  of  the  consequences  of  his 
temerity,  was  not  permitted  to  allege  his  ignorance  of  the 
law  in  relation  to  the  constituents  of  the  crime  of  larceny.** 

61  Saxton  T.  Perry,  47  Colo.  263,  107  65  Cunningham  v.   Cunningham,   72 
Pae.  281,  284.      -  '  Conn.  157,  44  Atl.  41. 

62  Van  Kiper  v.  Hilton  (N.  J.  Oh.),  68  Patterson  v.  Prior,  18  Ind.  440, 
78  Atl.  1055.  81  Am.  Dee.  367. 


63  Butler  V.  Livingston,  15  Ga.  565. 

a*  Hallett  V.  Alexander  (Colo.),  114 
P3g  4go_  68  Bisbey  v.  Shaw,  15  Baxb.  578. 


6T  Wills  V.  Noyes,  12  Pick.  324. 
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§  23a  (20).  Same — Limitations  of  the  rule.— As  appears 
above,  the  rule  is  to  all  intents  and  purposes  inflexible,  and 
to  apply  it  literally  to  all  situations  would  take  from  it 
"all  its  virtue,  and  make  it  odious  to  all  right  and  just 
thinking  men."®'  There  do  exist  cases,  and  they  appear 
to  us  sound  law,  in  which  the  courts  have  refrained  from 
applying  it  in  all  its  rigid  severity.  While  we  cannot  go 
the  length  of  Marshall,  J.,™  who  says:  "While  it  is  often 
said  that  the  presumption  is  that  everyone  knows  the  law, 
that  is,  in  some  respects,  a  legal  relic.  It  is,  in  its  brOad 
sense,  obsolete.  It  is  so  said,  in  effect,  in  all  modem  text- 
books, based  on  judicial  authority,"  we  are  perforce  com- 
pelled to  agree  with  him  that,  in  its  strict  letter,  to  impute 
such  knowledge  to  laymen  would  be  to  make  a  maxim  ad 
absurdum.  Indeed,  this  view  has  already  been  entertained, 
for  one  writer"  quotes  the  language  of  an  eminent  judge 
that:  "There  is  no  presumption  in  this  country  that  every 
person  knows  the  law;  it  would  be  contrary  to  common 

sense  and  reason  if  it  were  so If  everybody  knew 

the  law,  there  would  be  no  need  of  courts  of  appeal,  whose 
existence  show  that  judges  may  be  ignorant  of  law. ' '  Mr; 
Justice  Marshall  is  right,  however,  when  he  says  that  the 
legal  presumption  does  exist,  and  is  applicable  wherever 
necessary  to  the  due  administration  of  justice,  and  that 
the  maxim  is  a  rule  of  necessity  and  limited  in  its  scope  by 
the  reason  of  it;  the  reason  being  that  otherwise  mere 
ignorance  in  fact  of  the  law  would  furnish  immunity  from 
punishment  for  violation  of  the  criminal  code  and  from 
liability  for  actual  loss  for  violations  of  personal  and  prop 
erty  rights.  Where  a  statute  provided  a  certain  marriage 
fee  and  penalized  any  person  willfully  and  corruptly  de- 
manding a  greater  fee  than  that  nominated,  the  fact  that 
a  justice  of  the  peace  demanded  and  received  a  greater 
fee  for  performing  the  ceremony  at  a  distance  from  his 
'office  and  furnishing  a  certificate  not  ordinarily  required 
was  not  alone  sufficient  to  sustain  a  conviction  on  the  pre- 

60  Brent  v.  State,  43  Ala.  297.  71  Lawson     on     Presumptive     Evi- 

70  Topolewski  v.   Plankinton  Pack-       dence,  5. 
ing  Co.,  143  Wis.  52,  126  N.  W.  554. 
Evidence  I — 10 
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sumptioi?  of  his  knowledge  of  the  law.'^^  While  the  de- 
cision arrived  at  was,  in  our  opinion,  right,  one  of  the 
reasons  assigned  seems  to  have  been  misconceived.  The 
opinion''^  says:  "There  was  no  evidence  of  the  defendant's 
knowledge  of  the  statutory  provision  for  compensation, 
and,  upon  the  question  whether  one  acts  corruptly,  there  is 
not  a  conclusive  presumption  that  one  knows  the  law."  To 
us  it  seems  that  the  legal  reason  should  have  been  that  the 
defendant  was  presumed  to  know  the  law,  and,  knowing 
it,  interpreted  it  that  his  act  was  not  corrupt,  and  the  issue 
should  have  been  as  to  the  intent  rather  than  to  the  knowl- 
edge, which  was  less  material,  and  the  e?;cuse  that  "it  is 
at  least  conceivable  that  there  are  many  justices  of  the 
peace  in  the  commonwealth  who  are  ignorant  of  this  sub- 
ject" (the  legal  fee)  seems  really  beside  the  question. 
The  conclusion  of  the  opinion  referred  to  correctly  puts 
it  that  whether  the  defendant  was  acting  willfully  and 
corruptly  or  innocently  and  fairly  was  a  question  of  fact 
for  the  judge  who  tried  the  case  without  a  jury.  Nor  does 
the  maxim  apply  to  a  matter  of  law  arising  out  of  the 
doubtful  construction  of  a  grant.'^*  Another  and  equally 
important  limitation  of  the  rule  turns  upon  the  construc- 
tion of  the  phrase  "knowledge  of  the  law."  By  "law" 
must  be  understood  the  public  general  law  of  the  state,  the 
common  law  as  well  as  the  statute  law,  exclusive  of  private 
statutes,  except  where  the  person  has  done  acts  or  entered 
into  contracts  specially  with  regard  thereto,  or  can  be 
charged  with  knowledge.  So  no  presumption  arises  as  to 
knowledge  of  mere  departmental  acts  of  the  government. 
A  criminal  information  which  simply  alleged  that  accused 
did  openly  disobey  a  quarantine  order  of  the  county  super- 
intendent of  health,  prohibiting  him  from  going  upon  the 
street,  by  so  going  upon,  the  street,  stated  no  cause  of 
offense.    Such  an  order,  is  unlike  a  general  law,  knowledge 

72  Vbgel  V.  Brown,  201  Mass.  261,  purposes    that   all   persons   know   the 

87  N.  E.  686.  law;  but  not  for  the  purpose  of  sup- 

T3  201  Mass.  262,  87  N.  E.  687.  plying  evidence  of  a  fact  material  to 

74  New  Yofk  &  Cleveland  Gas  Coal  the  controversy:  Coffey  v.  TindaU,  99 

Co.  V.  Graham,  226  Pa.  348,  75  Atl.  Miss.  851,  56  South.  177. 

&57.    The  law  does  presume  for  some 
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of  which,  is  imputed  to  everyone/^  As  to  proclamations 
by  the  executive  government,  there  seem  to  be  no  express 
decisions,  but  in  so  far  as  the  very  object  of  a  proclamation 
is  to  make  known  the  law  rather  than  to  make  or  unmake 
that  law,'^*  in  the  writer's  opinion,  knowledge  of  their  con- 
tents would  be  properly  presumed  in  all  cases  in  citizens 
of  the  state  in  which  such  proclamation  was  made. 

§  23b  (20).  Same — Knowledge  of  law  of  other  states  or 
countries. — Ordinarily,  the  residents  of  one  state  are  not 
presumed  to  know  the  laws  of  another  state."  There  are, 
however,  cases  in  which  the  knowledge  of  extraterritorial 
laws  is  presumed,  but  they  are  .limited  in  their  application 
to  where  one  has  dealings  or  business  transactions  in  such 
state  or  foreign  country.  Inasmuch  as  a  foreigner  trading 
in  or  to  this  country  is  bound  to  take  notice  of  our  laws, 
and  a  contract  made  by  him  in  violation  of  them  cannot 
be  enforced,  and  a  nonresident  is  presumed  to  know  the 
law  of  the  place  where  he  makes  a  contract,™  though  a 
mistake  as  to  foreign  law  is  sometirnes  treated  as  a  mistake 
of  fact,"  so  every  man  is  presumed  to  know  the  laws  of 
the  country  in  which  he  dwells  or  in  which,  if  residing 
abroad,  he  transacts  business.*"  A  mortgagee  of  property 
in  a  state  other  that  that  wherein  he  resides,  having 
knowledge  of  facts  concerning  such  property,  is  presumed 
to  know  the  laws  relating  thereto.*^  Where  a  corporation 
is  organized  in  one  state  to  do  business  in  another,  knowl- 
edge of  the  laws  of  that  other  state  is  presumed.  ' '  Con- 
tracting with  reference  to  the  laws  of  that  state,  they  must 
be  presumed  to  know  the  provisions  of  its  laws."*^ 

75  state  V.  Butts,  3  8.  D.  577,  19  «  Tyson  v.  Passjnore,  2  Pa.  122,  44 
L.  E.  A.  725,  54  N.  W.  603.                         Am.  Dec.  181.    , 

,„  „.  -r.         -1.      /-.        1,      1  "  Norton  v.  Harden,  15  Me.  45,  32 

76  Chavasse,  fix  parte,  Grazebrook,        ,        .^        ,„„    \^.  ^     ,. 

In  re,  4  Be  gL,  X  I  S.  655,  34  L.  J.       4™"   ^^^   '\%^^S  v.   Doohttle,   1 

Bk.  17,  11  Jur.    K.  S.,  406;  12  L.  T.      ^ead  (Teim.)    77;  Grajgellaehie  Co.y. 

r,,t,     to  wr    T,    n^rr    ^<-  w        -D       ■  i       Bigslow,  37  Nova  Scotia  Eep.  482. 
249;   13  W.  E.  627,  46  Eng.  Eepnnt,  ^  ^.J^  ^    ^^^^^  ^^  ^    ^    ^^^^  ^ 

Am.  Eep.  205. 

77  Bolinger   v.    Beacham,    81   Kan.  81  Knower  v.  Haine,  31  Ted.  513,  24 
746,  106  Pac.  1094;  Haven  v.  Poster,      Blatchf.  488. 

26  Mass.  112,  19  Am.  Dec.  353 ;  Finch  82  Huthsing  v.  Bosquet,  17  Fed,  54, 

T.  Mansfield,  97  Mass.  89.  3    McCrary,   569;    Pinney   v.   Nelson, 
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§  23c  (20).  Same  —  Knowledge  that  law  may  be 
changed. — ^According  to  a  comparatively  recent  decision,^ 
not  only  is  the  subject  presumed  to  know  the  sovereign 
laws,  but  also  that  such  laws  may  be  changed  "ef  nos 
mutamur  in  illis."  While  the  court  must  construe  a  will 
under  the  law  in  force  when  a  testator  dies,  it  was  held  in 
the  case  referred  to  that  the  testator  was  bound  to  know 
when  he  executed  his  will  that  the  laws  regulating  its  con- 
struction and  affecting  property  might  be  changed  before 
his  death.  In  England,  a  defendant  was  convicted  of 
malicious  shooting  upon  the  high  seas,  upon  an  indictment 
laid  under  a  special  statute  passed  only  a  few  weeks  before 
the  offense  was  committed,  and  of  which  statute  no  notice 
could  have  reached  the  place  where  the  shooting  occurred. 
The  conviction  was  upheld,  but  the  judge  subsequently 
recommended  a  pardon.^* 

§  24(21).    Effect  of  mistake  as  to  matters  of  law. — 

Mistake  in  law  belongs  to  the  domain  of  the  equity  jurist 
rather  than  that  of  the  commentator  on  the  law  of  evi- 
dence; but  it  reluctantly  presents  itself  when  the  subject 
of  presumptions  has  to  be  considered.  In  its  consideration, 
insistent  care  must  be  observed  to  keep  distinct  the  mis- 
take of  fact,  which,  not  being  germane  to  this  treatise,  is 
dismissed  with  the  broad  general  assertion  that  ignorance 
of  fact  is  a  constant  ground  for  relief  in  all  our  courts. 
The  instant,  however,  the  emergency  arises  that  a  party, 
knowing  the  facts,  has  either  misapprehended  his  legal 
rights  or  has  acted  in  unconscious  disregard  of  ' '  some  gen- 
eral rules  of  the  municipal  law  applicable  to  all  persons, 
which  regulate  human  conduct,  determine  rights  of  prop- 
erty, of  contract,  and  the  like,  such  as  the  rules  making 
certain  acts  criminal,  and  those  controlling  devolution, 
acquisition,  and  transfer  of  estates,  and  those  prescribing 

183  XI.  S.  144,  46  L.  Ed.  125,  22  Sup.      398;    Dalyrymple    T.    Dalyiymple,    2 

Ct.    Rep.    52;    Keystone  Diller  Co.  v.       Hagg.  Cons.  61. 

Superior  Court  of  City  &  County  of  **  ^^y^^  ^-  ^^''t^'  "3  Ind.  279,  89 

.  N.  E.  303,  90  N.  E.  309. 

San  Franeiseo,  138  Cal.  738,  72  Pac.  ,,  ^   ^    ^^.^^^^  ^   ^  ^   ^_ 
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the  modes  of  entering  into  agreements,"*®  lie  is  confronted 
in  any  effort  for  relief  from  the  consequences  of  his  act  by 
the  presumption  of  ignorantia  juris  neminem  excusat. 
Pomeroy,  in  his  great  work  on  Equity  Jurisprudence,  may 
be  confidently  referred  to  as  an  unfailing  source  of  knowl- 
edge on  this  subject,  and  while  there  are  authorities,  and 
respectable  authorities,  opposed,  it  may  be  taken  as  the 
general  rule  that  there  is  no  relief  against  mistakes  of 
law.*®  True,  there  are  some  exceptions  with  which  we 
shall  deal,  but  there  seems  to  be  no  trend  in  the  direction 
of  any  relaxation  of  the  stringency  of  the  original  presump- 
tion. Such  recent  cases  as  have  been  the  product  of  the 
courts  of  the  last  few  years  uphold  it  unswervingly.  Even 
where  counsel  had  advised  a  particular  course  of  action, 
which  was  adopted  by  his  client,  the  court  held  that  "the 
advice,  if  given,  was  an  erroneous  view  as  to  the  law,  and 
is  not  a  sufficient  ground  for  relief."*''  Where  both  parties 
to  a  conveyance  were  ignorant  of  the  law,  but  had  full 
knowledge  of  the  facts,  the  mistake  itself  was  no  ground 
for  equitable  relief  where  there  were  no  special  circum- 
stances or  facts  in  the  case  that  would  aid  the  purchasers' 
ignorance  or  mistake  of  the  law  in  moving  a  chancellor  to 
grant  the  relief  prayed  for.**  Indeed,  we  are  not  stating 
the  proposition  too  largely  when  we  say  that  in  no  case  is 
ignorance  or  mistake  of  law  with  a  full  knowledge  of  the 
facts,  per  se,  a  ground  for  equitable  relief.*^  The  author- 
ities are  agreed  that  where  the  transaction  is  untainted 
with  fraud,  concealment,  misrepresentation,  undue  influ- 
ence, violation  of  confidence  reposed,  or  other  inequitable 

85  Pomeroy,  Eq.  Jur.,  3(J  ed.,.§841.  87  Weed   v.   Weed,    94   N.  Y.  243; 

86  Houston  V.  Northern  Pac.  B.  Co.,  Jacobs  v.  Morange,  47  N.  Y.  57 ; 
109  Minn.  273,  123  N.  W.  922 ;  Millard  Treadwell  v.  Clark,  124  App.  Div.  260, 
V.  Delaware  L.  &  W.  R.  Co.,  224  Pa.  108  N.  Y.  Supp.  733. 

448,  73  Atl.  904;  Keazar  v.  Colebrook  S8  In    re    Mulholland's    Estate,  224 

Nat.  Bank,  75  N.  H.  278,  73  Atl.  170 ;  Pa.  536,  132  Am.  St.  Eep.  791,  73  Atl. 

Texas  &  N.  O.  B.  Co.  v.  Sabine  Tram  932,  934. 

Co.  (Tex.  Civ.  App.),  121  S.  W.  256;  80  Norris  v.  Crowe,  206  Pa.  438,  98 

Territory  v.  Newhall,  15  N.  M.  141,  Am.  St.  Eep.  783,  55  Atl.  1125;  Ap- 

103    Pac.   982;    Wheaton   Building   &  peal  of  Pennsylvania  Stave  Co.,  225 

Lumber  Co.  v.  Boston,  204  Mass.  218,  Pa.  178,  133  Am.  St.  Eep.  875,  73  Atl. 

90  N.  E.  598;  Ir\'in  v.  Johnson  (Tex.  1107,  1109. 
Civ.  App.),  120  S.  W.  1085. 
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conduct,  the  party  who  knew,  or  had  the  opportunity  to 
know,  the  contents  of  an  instrument,  cannot  defeat  its  per- 
formance or  obtain  its  cancellation  because  he  mistook  the 
legal  meaning  and  effect  of  the  whole  or  any  of  its  pro- 
visions.®" An  excellent  illustration  of  this  occurred  in 
Illinois,  where  an  intending  purchaser  of  the  second  story 
of  a  house  was  advised  that  a  ninety-nine  years '  lease  was 
the  proper  legal  instrument  to  be  used.  The  character  of 
the  instrument  was  discussed  by  the  parties  to  it,  and  while 
it  was  the  intention  of  everyone  concerned  that  the  fee 
simple  title  to  the  second  story  of  the  building  was  to  be 
conveyed,  and  it  was  their  belief  that  this  was  done  by  the 
instrument  executed,  all  the  parties  agreed  to  the  form  of 
the  instrument  as  drawn.  Subsequently  the  lessee  called 
upon  the  lessor  to  maintain  the  leased  property;  the  lessor 
refused,  and  ultimately  sought  the  reformation  of  the  in- 
strument. The  opinion  of  Cooke,  J.,  says:  "The  parties 
cannot  be  said  to  have  been  mutually  mistaken  as  to  any 
question  of  fact.  They  each  understood  fully  what  lan- 
guage was  to.be  contained  in  the  instrument.  It  is  true 
the  legal  effect  of  that  language  is  different  from  what 
they  understood  it  to  be  or  from  what  they  intended.  This 
cannot  be  said,  in  any  sense,  to  be  a  mistake  of  fact.  It 
was  a  mistake  of  law  as  to  the  legal  effect  of  the  language 
used  and  adopted  by  the  parties,  and  is  not  such  a  mistake 
as  equity  will  relieve  against.'"'^  Where  the  lessor  of  a 
coal  mine,  duly  assessed,  paid  the  taxes,  believing  that  he 
was  legally  liable,  his  mistake  was  one  of  law,  and  he 
could  not  recover  from  the  lessee  the  amount  so  paid."^ 

§  24a  (21).     Same— Exceptions.— The  designation  of  the 
rule  as  broad  and  general  creates  the  well-founded  supposi- 

80  Pomeroy,  Eq.  Jur.,  3d  ed.,  §  843 ;  91  Tilton   v.   Fairmont   Lodge   No. 

Gebb   V.  Rose,  40  Md.  387 ;   Euler  T.  590,  A.  F.  &  A.  M.,  149  111.  App.  530, 

Sohroeder,  112  Md.  155,  76  Atl.  164 ;  affirmed  244  111.  617,  91  N.  E.  644. 

McCord  V.  Bright,  44  Ind.  App.  275,  92  Millard  v.  Delaware  L.  &  W.  B. 

87  N.  E.  654;  Grand  Lodge  I.  O.  O.  Co.,  224  Pa.  448,  73  Atl.  904.     See, 

F.  V.  Troutman,  80  Kan.  441,  103  Pae.  also,   Stewart  v.   Ticonic  Nat.  Bank, 

94;  Condor  v.  Secrest,  149  N.  C.  201,  104  Me.  578,    72    Atl.    741;    United 

62  S.  E.  9i21;   Champlin  v.  Laytin,  6  States  v.  Mason,  33  App.  D.  C.  350. 
Paige,  189,  195. 
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tion  that  there  are  some  admitted  qualifications  of  it. 
While  the  courts  almost  uniformly  maintain  the  purity  of 
the  presumption,  and  the  doctrine  has  come  to  be  regarded 
as  well  settled  that,  in  general,  a  mistake  of  law,  pure 
and  simple,  is  not  an  adequate  ground  for  relief,  it  has 
been  held  by  judges  of  the  highest  ability  that  the  general, 
doctrine  embodied  in  the  maxim,  Ignorantia  juris  non  ex- 
ciisat  is  confined  to  mistakes  of  the  general  rules  of  law, 
and  that  it  has  no  application  to  the  mistakes  of  persons 
as  to  their  own  private  legal  rights  and  interests.®*  Under 
peculiar  circumstances,  when  two  parties  ignorant  of  a 
matter  of  law  enter  into  a  contract  for  a  particular  object, 
and  the  result  according  to  law  is  different  from  what  they 
mutually  intended,  courts  of  equity  will  interfere  to  pre- 
vent the  enforcement  of  the  contract  and  to  relieve  them 
from  the  unexpected  consequences  of  it.  Such  action  is 
deemed  necessary  to  prevent  one  party  taking  an  uncon- 
scientious and  inequitable  advantage  of  the  other  and  to 
stop  him  from  deriving  a  benefit  from  the  contract  which 
neither  of  them  intended  it  should  produce.  The  same  de- 
sire to  extend  relief  and  to  safeguard  exceptional  cases 
has  been  adopted  in  England.  Where  a  man,  being 
ignorant  that  certain  property  belonged  to  himself,  and 
supposing  that  it  belonged  to  another,  agreed  to  take  a 
lease  of  it  from  the  supposed  owner,  and  there  was  no 
fraud  nor  unfair  conduct,  and  parties  were  equally  aware 
of  the  facts,  the  house  of  lords  set  aside  the  agreement  on 
account  of  mistake,  a  majority  of  the  judges  calling  it  a 
mistake  of  fact.  The  remarks  of  Lord  Westbury  call  for 
permanent  record:  "In  such  a  state  of  things  there  can  be 
no  doubt  of  the  rule  of  a  court  of  equity  with  regard  to  the 
dealing  with  that  agreement.  It '  is  said  ignorantia  juris 
haud  excusat;  but  in  that  maxim  the  word  ^jus'  is  used  in 
the  sense  of  denoting  general  law,  the  ordinary  law  of  the 
country.  But  when  the  word  'jus'  is  used  in  the  sense  of 
denoting  a  private  right,  that  maxim  has  no  application. 
Private  right  of  ownership  is  a  matter  of  fact.    It  may  be 

93  Burton  v.  Haden,  108  Va.  51,  15       738,   followed  in  Waggoner   v.   Wag- 
L.  B.  A.,  N.  S.,  1038,  60  S.  E.  736,      goner  (Va.),  68  S.  E.  990. 
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the  result,  also,  of  matter  of  law;  but  if  parties  contract 
under  a  mutual  mistake  and  misapprehension  as  to  their 
relative  and  respective  rights,  the  result  is  that  that  agree- 
ment is  liable  to  be  set  aside  as  having  proceeded  upon 
a  common  mistake";®*  and  the  same  learned  judge  said  in 
another  case:^®  "It  is  true,  as  a  general  proposition,  that 
knowledge,  of  the  law  must  be  imputed  to  every  person, 
but  it  would'  be  too  much  to  impute  knowledge  of  this 
rule  of  equity  (election)."  Vice- Chancellor  Wigram,  after 
distinguishing  cases  of  compromises  where  there  are 
doubts  as  to  the  rights  of  the  parties,  says:  "But  if  the 
parties  are  ignorant  of  facts  on  which  their  rights  depend, 
or  erroneously  assume  that  they  know  those  rights,  and 
deal  with  their  property  accordingly,  not  upon  the  piin- 
ciple  of  compromising  doubts,  this  court  will  relieve 
against  such  transactions."^"  Eeferenee  to  English  cases 
would  be  incomplete  without  the  opinion  of  Lord  Chelms- 
ford, cited  in  a  recent  American  case."'^  He  said,  "With 
regard  to  the  objection  that  the  mistake  was  one  of  law, 
and  that  the  rule  ignorantia  juris  neminem  excusat  applies, 
I  would  observe,  upon  the  peculiarity  of  this  case,  that  the 
ignorance  imputed  to  the  party  was  of  a  matter  of  law 
arising  upon  the  doubtful  construction  of  a  grant.  This 
is  very  different  from  ignorance  of  a  well-known  rule  of 
law."  He  further  observes  in  the  same  case^^  that  "Al- 
though when  a  certain  construction  has  been  put  by  a 
court  of  law  upon  a  deed,  it  must  be  taken  that  the  legal 
construction  was  clear,  yet  the  ignorance  before  the  de- 
cision of  what  was  the  true  construction  cannot,  in  my 
opinion,  be  pressed  to  the  extent  of  depriving  a  person  of 
relief  on  the  ground  that  he  was  bound  himself  to  have 
known  beforehand  how  the  grants  would  be  construed." 
A  similar  case  occurred  in  the  United  States,  where  one 

94  Cooper  V.  Phibbs,  2  L.  E.  Eng.  205;  Bingham  v.  Bingham,  1  Ves.  Sr. 
&  Ir.  App.  149.  120. 

95  Spread  v.  Morgan,  11  H.  L.  Cas.  *^  ^^^  ^'"■'^  *  Cleveland  Gas  Coal 
-00  ..„  Co.  V.  Graham,  226  Pa.  348,  75  Atl. 
^^^'  ^^^-  657,  660. 

96  Eeynell  v.  Sprye,  8  Hare,  222;  08  Beauehamp  v.  Winn,  L.  E.  6  H. 
liansdowne  v.  Lanadowne,  2  Jac.  &  W.  L.  223. 
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party  purcliased  from  another  property  whicli  already  be- 
longed to  the  purchaser.  The  striking  feature  of  the  case 
was  that  the  vendor  succeeded  in  selling  to  the  purchaser 
land  of  which  the  purchaser  was  already  the  equitable 
owner  and  which  he  did  not  have  to  purchase,  and  as  it 
did  not  appear  that  the  purchaser  voluntarily  entered  into 
the  contract  with  full  knowledge  of  all  the  material  facts, 
he  was  not  estopped  from  repudiating  the  contract  and 
insisting  on  his  rights.""  A  mistake  as  to  the  ownership 
of  land  is  a  mistake  of  fact,  in  regard  to  which  equity  will 
give  relief,  although  the  mistake  arose  from  an  erroneous 
view  of  the  legal  effect  of  a  deed.  Against  such  a  mistake, 
equity  will  relieve.^""  The  exceptions,  however,  in  the 
language  of  Judge  Story,  are  few,  and  generally  stand  upon 
some  very  urgent  pressure  of  circumstances.  If  a  man, 
through  misapprehension  or  mistake  of  the  law,  parts  -with 
or  gives  up  private  right  of  property,  or  assumes  obliga- 
tions upon  grounds  upon  which  he  would  not  have  acted 
but  for  such  misapprehension,  a  court  of  equity  may  grant 
relief,  if,  under  the  general  circumstances  of  the  case,  it 
is  satisfied  that  the  party  benefited  by  the  mistake  cannot 
in  conscience  retain  the  benefit  or  advantage  so  acquired.^ 
Where  a  widow  who  did  not  know  she  was  the  sole  heir, 
on  the  advice  of  her  counsel  conveyed  away  the  estate  of 
her  husband,  reserving  to  herself  a  life  interest  only,  under 
the  belief  that  she  could  renounce  her  rights  under  her 
husband's  will  and  thus  secure  for  herself  a  greater  part 
of  the  estate,  she  was  held  entitled  to  relief  from  the  mis- 
take.^ Mr.  Pomeroy  ably  sums  up  the  exception  when 
he  says:^  "Equity  will  grant  its  relief,  defensive  or  affirm- 
ative, treating  the  mistake  as  analogous  to,  if  not  iden- 
tical with,  a  mistake  of  fact."  A  mistake  by  a  party  as 
to  his  antecedent  existing  legal  rights,  as  distinguished 
from  a  mistake  as  to  the  legal  import  of  the  act  done,  fur- 

99  Houston   V.    Northern   Pao.   Ey.  i  Webb  v.  City  Council  of  Alexan- 
Co.,   109  Minn.  273,  123  N.  W.  922,       dria,  33  Gratt.  168. 

924.  2  Hoy    v.    Hoy,  93    Miss.  732,  136 

100  Livingstone     v.     Murphy,     187      Am.  St.  Eep.  548,  17  Ann.  Cas.  1137, 
Mass.  315,  105  Am.  St.  Eep.  400,  72      48  South.   903. 

N.  E.  1012.  3  Pomeroy,  Eq.  Jur.,  §  849. 
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nishes  a  ground  for  equitable  relief  from  the  consequences 
of  the  mistake,  in  eases  where  the  mistake  can  be  rectified 
without  injury  to  the  rights  of  others.*  This  decision  is 
supported  by  a  number  of  well-considered  authorities,'  all 
cited  and  discussed  in  another  recent  case.®  The  circum- 
stances must,  nevertheless,  be  exceptional  to  warrant  any 
interference  with  the  presumption  of  knowledge  of  the  law, 
on  the  main  ground  that  few  transactions  would  be  safe, 
if  they  could  be  set  aside  merely  because  the  parties  to 
them  misapprehended  their  legal  rights.'^  The  conclusion 
the  lawyer  may  safely  draw  is  that,  given  the  exceptional 
circumstances,  a  mistake  in  law  will  be  rectified,  without 
going  the  length  of  the  dictum,  that  the  rule  as  to  ignorance 
of  the  law  is  subject  to  so  many  exceptions  that  it  is  quite 
as  often  inapplicable  as  applicable.*  Belying  rather  upon 
more  modem  dicta,  such  as  that  it  is  now  well  settled  that 
a  mistake  as  to  law  may,  under  certain  circumstances, 
afford  ground  for  equitable  relief,®  and  that  the  proposition 
that  relief  never  can  be  given  in  respect  to  a  mistake  of 
law  is  inaccurate,"  it  may  be  accepted  that  on  a-  proper 
scrutiny  of  exceptional  circumstances,  so  that  the  court 
may  see  in  which  direction  the  equity  lies,  relief  commen- 
surate with  the  claim  will  not  be  refused  by  the  courts  exer- 
cising at  this  date  that  particular  jurisdiction. 

§  25  (22).  Parties  presumed  to  know  the  legal  effect  of 
their  contracts. — It  is  a  short  step  from  the  presumption 
of  knowledge  of  the  law  to  the  knowledge  of  the  legal 
effect  of  an  instrument  which  a  party  has  signed,  and  we 
have  partially  dealt  with  the  subject  in  the  preceding  sec- 

4  In  re  MoFarlin   (Orphans'  Court  7  Errett  v.  Wheeler,  109  Minn.  157, 

of  Delaware),  75  Atl.  281,  283.  123  N.  W.  414,  417. 

o.'  !"/l  ^"  J."™.r'l°°"/^.^'  ^"  «Swedesboro     Loan     &     Building 

I'  ,n\T     ;  I'    f'r'^:"'^^    "•       Assn.   V.  Gans,  65  N.  J.  Bq.  132,  si 

Meyer,  39  N.  J.  Eq.  551;   Lawrence      Atl   8"  i  > 

County  Bank  v.  Arndt,  69  Ark.  406,  65 

S.  W.  1052;  Eyder  v.  Byder,  19  R.  I.  *  Williams  v.  Hamilton,  104  Iowa, 

188,     32     Atl.     919;     Hausbrandt    v.  ^23,  65  Am.  St.  Rep.  475,  73  N.  W. 

Hofler,  117  Iowa,  10.3,  94  Am.  St.  Rep.  1029. 

289,  90  N.  W.  494.  lo  Alleard  v.  Walker  (1896),  L.  B. 

8  Reggio  V.  Warren  (Mass.),  93  N.  2  Ch.  369,  381. 
E.  805. 
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tion  when  considering  the  effect  of  the  lease  executed  in 
lieu  of  a  conveyance."  The  presumption  of  such  knowl- 
edge is  now  generally  recognized.'^  A  party  being  pre- 
sumed to  know  the  effect  of  what  he  has  undertaken  by 
his  signature  is,  a  fortiori,  presumed  to  know  the  contents 
of  an  instrument  signed  by  him  or  by  his  agent  thereunto 
lawfully  authorized,  and  has  therefore  no  right  to  rely  on 
the  statements  of  the  other  party  as  to  its  legal  effect." 
He  is  presumed  to  know  the  law  from  which  is  derived  the 
vitality  of  th6  contract  into  which  he  enters,  and  presum- 
ably read,  and  became  thoroughly  familiar  with,  the  full 
import  and  scope  of  the  terms  of  said  contract  before  mak- 
ing himself  a  party  to  it."  It  follows  that  he  is  presumed 
to  know  the  contents  of  a  document  prepared  by  him  or 
his  agent.'^  One  applying  for  insurance,  and  entering  into 
a  contract  with  that  view,  must  be  presumed  to  know  some- 
thing, to  be  competent  to  contract,  and  therefore  to  under- 
stand the  general  nature  and  fundamental  principles  of 
the  contract  into  which  he  enters,  especially  when  these 
are  expressed  in  unambiguous  terms;  and,  unless  some 
imposition  or  deception  has  been  practiced  to  prevent  it, 
and  it  is  not  shown  that  he  is  incapable  of  reading,  he  must 
be  presumed  to  have  read  the  paper  he  has  signed.*®  This 
is  the  usual  presumption  in  reference  to  all  instruments, 
but  there  is  a  conflict  of  authority  as  to  the  distinction  to 
be  made  between  persons  who  can  write  and  those  who  can- 
not, or  who  make  their  signature  by  mark.  In  olden  times 
when  few  could  write,  and  instruments  were  executed  by 
the  party  affixing  his  private  seal,  tlie  law  presumed,  once 
the  execution  was  proved,  that  the  maker  had  taken  the 
precaution  to  learn  the  contents  before  he  executed  it.  He 
was  not  permitted  to  escape  its  binding  effect  by  merely 

11  Tilton  V.  Fairmont  Lodge  No.  13  Clem  v.  Railway  Co.,  9'Incl.  48S, 
590,  A.  F.  &  A.  M.,  149  111.  App.  530,  68  Am.  Dec.  653 ;  Harris  t.  Story,  2 
affirmed,  244  HI.  617,  91  N.  E.  644.  E.  D.  Smith  (N.  Y.),  363. 

12  Mears  v.  Graham,  8  Blackf.  l*  Long  v.  Newman,  10  Cal.  App. 
(Ind.)     144;    Kernochan   v.    Murray,  430,  102  Pac.  534. 

Ill  N.  y.  306,  7  Am.  St.  Eep.  744,  2  15  Perrin  v.  United  States  Exp.  Co., 

L.  B.  A.  183,  18   N.   E.   868;    Cau  v.  74  N.  J.  L.  515,  74  Atl.  462. 

Texas  &  P.  R.  Co.,  194  U.  S.  427,  48  16  Van  Buren  v.  St.  Joseph  County 

L.  Ed.  1053,  24  Sup.  Ct.  Rep.  663.  Village  Fire  Ins.  Co.,  28  Mich.  398. 
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showing  he  did  not  know  its  contents,  although  he,  no 
doubt,  might,  by  showing  that  it  was  falsely  read  to  him; 
and  while  in  one  case"  it  was  held  that  one  signing  by 
mark  was  presumed  to  know  the  contents  of  the  in- 
strument signed,  in  another^*  it  was  decided  that  where 
an  instrument  had  been  executed  by  mark,  the  presumption- 
would  arise  that  the  maker  of  the  mark -was  illiterate  and 
nnable  to  read  or  write.  This  presumption  would,  of 
course,  be  rebuttable  by  evidence  to  the  contrary.  In  the 
writer's  opinion  the  latter  view  is  the  more  correct,  and 
this  seems  to  have  commended  itself  to  the  old-time  lawyers 
who  instituted  the  now  well-known  certificate  that  the  in- 
strument was  read  over  and  explained  to  the  maker  of 
the  mark,  and  that  he  seemed  perfectly  to  understand  it 
and  was  illiterate  and  unable  to  write,  and  therefore  made 
his  mark.  The  object  of  stating  in  the  certificate  that  the 
maker  of  the  mark  was  illiterate  was  to  explain  away  the 
contingency  of  his  being  unable  to  write  from  some  physi- 
cal cause.  This  presumption  of  knowledge  of  the  contents 
is  not  conclusive,  however,  and  may  be  overcome  by  proof 
of  mistake  of  fact  or  of  fraud.^® 

In  the  absence  of  evidence  showing  fraud  or  mistake, 
this  presumption  becomes  so  far  conclusive  that  no  evi- 
dence can  be  introduced  td  show  an  understanding  different 
from  that  which  the  law  would  imply  from  the  instrument 
itself,  and  the  contract  should  be  interpreted  as  the  par- 
ties must  be  supposed  to  have  understood  its  terms  at  the 
tirne.^"  One  exception  to  this  general  rule  is  in  the  case 
of  a  will,  in  that  the  power  to  make  wills,  the  manner  of 
executing  them,  and  their  efficacy,  depend  upon  certain 
special  provisions  of  statute  law.  The  question  therefore 
properly  arises  whether  the  signature  to  a  will  is  per  se 
suflficient  to  establish  a  knowledge  of  its  contents  by  the 
testator.  These  instruments  are  often  prepared  for  per- 
sons in  the  last  stages  of  existence  to  execute;  and  at  a  time 

17  Doran  t.  Mullen,  78  111.  342.  20  Gist   v.   Drakely,  2    GiU    (Md.), 

18  Interstate  Coal  &  Iron  Co.  v.  330,  41  Am.  Dec.  426;  Clay  v.  Ballard, 
Clintwood  Coal  &  Timber  Co.,  105  Va.  9  Bob.  (La.)  308,  41  Am.  Dec.  3'J8; 
574,  54  S.  E.  593.  Watson    v.    Van     Sickle     (Tex.     Civ, 

19  §§  435,  437,  post.  App.),  114  S.  W.  1160. 
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when  both  body  and  mind  have  become  more  or  less  en- 
feebled; and  when  great  anxiety  and  depression  have  been 
superinduced;  and  even,  sometimes,  when  there  is  but  a 
glimmering  of  reason  flickering  in  the  socket.  What  can 
be  more  reasonable  than  that,  in  such  case,  there  should 
be  something  more  than  a  mere  legal  presumption,  arising 
from  the  act  of  signing,  that  a  testator  knew  the  paper 
signed  by  him  to  be  his  last  willf^^ 

§  25a  (22).  Parties  presumed  to  know  the  records  in 
their  own  legaJ  proceedings. — Parallel  with  the  knowledge 
of  the  contents  of  documents  is  the  knowledge  of  the  rec- 
ords of  legal  proceedings  in  which  one  is  engaged,  and  the 
rule  of  law  is  that  every  man  knows  the  records  of  the  pro- 
ceedings of  our  courts  after  he  has  been  brought  into  court, 
either  by  himself  or  his  counsel  ;^^  and  his  knowledge  also 
of  the  times  appointed  for  the  terms  of  court  fixed  by  law 
]s  presumed,  and  he,  as  well  as  the  court,  is  bound  to  know 
and  observe  them.^ 

§  26  (22).    Same  —  Misrepresentations  as  to  law. — The 

importance  of  preserving  as  inviolate  as  possible  the  guid- 
ing maxims  of  the  law  and  treating  the  various  exceptions 
as  growths  testifying  the  strength  of  the  parent  plant  is 
never  better  exemplified  than  in  the  great  rule  of  ignorantia 
juris  neminem  excusat  just  dealt  with.  While  exceptions 
to  it  have  been  fully  and  fairly  recognized,  commentators 
are  perforce  compelled  to  notice  the  satellite  rules  which 
have  sprung  into  existence,  and  which,  while  maintaining 
all  the  attributes  of  an  ancillary  life,  have  a  strength  and 
virility  all  their  own.  Founded  on  the  original  rule  that 
everyone  is  supposed  to  know  the  law,  it  must  logically 
follow  that  misrepresentations  respecting  it  afford  ground 
neither  for  action  nor  defense.  Since  the  parties  are  sup- 
posed to  know  the  law,  they  cannot  claim  to  have  been  de- 
ceived by  a  misrepresentation  of  it.     The  principle  of  relief 

21  Gerrish  v.  Na^on,  22  Me.  438,  39  22  Watrous   v.   Eodgers,     16    Tex. 

Am.  Dee.  589;  Swett  v.  Boardman,  1  410. 

Mass.  2^8,  2  Am.  Dee.  16;  and  see  %  23  Gauldiu  t.  Shehee,  20  Ga.  531. 
189,  post. 
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arising  out  of  misrepresentation  cannot  be  extended  to  a 
statement  of  the  law  which  turns  out  to  be  an  incorrect 
statement.  It  would  not  be  just  to  hold  a  party  liable  for 
a  mistaken  legal  opinion.  "The  law  is  not  as  yet  an  exact 
science,  notwithstanding  the  lifelong  labor  and  earnest  zeal 
of  judges  of  the  court  of  appeals  and  justices  of  the  su- 
preme court;  and  even  their  opinions  are  not  always  deemed 
by  their  fellows  as  absolutely  conclusive  of  the  legal  con- 
clusions reached."^*  A  declaration  regarded  as  a  state- 
ment of  the  law  upon  a  particular  subject,  on  which  the 
right  of  recovery  in  such  cases  depends,  is  not  actionable, 
though  false.  Under  such  circumstances  a  man  has  no 
right  to  rely,  except  at  his  peril,  upon  the  representation  of 
another  whose  interests  are  adverse,  as  to  what  the  law  will 
or  will  not  do,  or  will  or  will  not  permit  to  be  done.  Com- 
mon prudence  and  common  sense  should  be,  in  all  ordinary 
cases,  sufficient  safeguards  against  frauds  of  that  character, 
and  in  the  absence  of  exceptional  circumstances,  the  false 
statement  gives  no  right  of  action.^^  Thus,  where  the  party 
signs  the  contract  he  intended  to  sign  without  any  mistake 
as  to  the  facts,  but  in  law  incurs  a  greater  liability  than 
he  expected  or  than  was  represented  to  exist,  the  misrep- 
resentation as  to  matters  of  law  is  no  defense,  for  the 
reason  that  the  truth  or  falsehood  of  the  representation 
could  have  been  tested  by  ordinary  vigilance  and  atten- 
tion.^^   A  representation  by  a  vendor  that  dower  only  at- 

24  XXnckles  v.  Hentz,  18  Misc.  Eep.  Civ.  App.)j  131  S.  W.  42^;  Parker  v. 
644,  43  N.  -Y.  Supp.  749.  Ealeigh  Sav.  Bank,  152  N.  C.  253,  67 

25  steamboat  Belfast  v.  Boon  Cq.,  S.  B.  492;  Gormely  v.  Gymnastic 
41  Ala.  50;  McDonald  v.  Smith  Assn.,  55  Wis.  350,  13  N.  W.  242; 
(Ark.),  130  S.  W.  515;  People  v.  Lewis  v.  Jones,  4  Barn.  &  C.  506; 
Supervisors,  27  Cal.  655;  Choate  v.  Rashdall  v.  Ford,  L.  E.  2  Eq.  Gas.  750 ; 
Hyde,  129  Cal.  5S0,  62  Pac.  118;  Fish  Gipe  v.  Pittsburgh,  C.  C.  &  St  L. 
V.  Cleland,  33  111.  238;  Piatt  v.  Scott,  Ry.  Co.,  41  Ind.  App.  156,  82  N.  E. 
6  Blaekf.'  (Ind.)  389,  39  Am.  Dec.  471;  McKenzie  v.  Dwight,  2  0.  B. 
436;  Enssell  v.  Branham,  8  Blaekf.  (Oint.)  366,  11  A.  E.  (Ont.)  381. 
(Ind.)  277;  Thompson  V.  Phoenix  Ins.  26  Fish  v.  Cleland,  33  lU.  238; 
Co.,  75  Me.  55,  46  Am.  Eep.  357;  Mears  v.  Graham,  8  Blaekf.  (Ind.) 
Jaggar  v.  Winslow,  »0  Minn.  263,  15  144;  Mutual  Life  Ins.  Co.  of  New  York 
N.  W.  242 ;  Du  Moulin  v.  Board  of  v.  Phinney,  178  U.  S.  327,  44  L.  Ed. 
Education  of  New  York,  124  N.  Y.  1088,  20  Sup.  Ct.  Eep.  906;  Vallier  v. 
Supp.  901;  Corbett  v.  McGregor  (Tex.  Lee  (Ont.),  2  Gr.  606. 
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tacli«d  to  lands  of  which  he  died  seised  and  not  to  those 
sold  during  his  life  is  so  easily  capable  of  refutation  as 
not  to  constitute  a  fraud,^'^  or  as  to  the  liability  to  assess- 
ment of  a  stockholder,^*  or  as  to  the  construction  of  a  con- 
tract.^® When  the  trustees  of  the  National  Lead  Trust  rep- 
resented that  the  trust  was  legally  organized  and  empow- 
ered to  issue  ciertificates  of  shares,  and  the  plaintiff  bought 
shares  on  the  faith  of  the  representation,  no  action  lay  for 
the  falsity  of  the  conclusion  of  the  trustees  on  the  question 
of  law.*"  A  false  statement  as  to  a  difficult  question  of 
copyright  law  comes  within  the  pale  of  protection  on  the 
same  ground,*^  and  a  statement  by  an  intending  purchaser 
to  the  wife  of  the  vendor  that  her  husband  was  about  to 
sell  land  in  which  she  was  interested,  and  that  he  had  the 
right  to  convey  it,  was  held  not  to  be  such  a  misrepresenta- 
tion as  to  give  her  ground  to  have  the  conveyance  set  aside 
for  fraud.*^  When  a  party  alleged  that  her  attorney  gave 
her  erroneous  advice  as  to  her  legal  rights,  and  acting 
thereon,  she  bid  double  the  value  of  certain  lots'  at  a  judicial 
sale  thereof,  the  court  would  not  relieve  her  from  the  con- 
sequences of  the  mistake  in  law;**  and  where  executors 
represented  that  ' '  a  certain  decree  is  now  in  full  force  and 
effect  and  no  appeal  has  been  taken  therefrom,"  when  in 
fact  certain  legatees  had,  eight  days  before,  sued  out  a  writ 
of  error  to  review  it,  though  they  did  not  cause  the  same 
to  be  made  a  supersedeas,  no  charge  of  fraud  could  be  sus- 
tained against  the  executors  for  such  representation.** 
The  moment,  however,  the  misrepresentation  is  found  to  re- 
late both  to  matters  of  fact  and  law,  the  rule  of  protection 
has  no  application.  Where  the  heir  at  law  of  a  shareholder 
in  a  company,  the  shares  of  which  were  personal  estate, 
being  ignorant  of  that  circumstance,  and  supposing  him- 

27  Martin  v.  Wharton,  38  Ala.  637.  31  Brady  v.  Edwards,  35  Misc.  Eep. 

28  Upton  V.  Tribileoek,  91  U.  S.  45,      435,  71  N.  Y.  Supp.  972. 

23  L.  Ed.  203;  Eogan  v.  Illinois  T.  &  32  McDonald  v.  Smith   (Ark.),  130 

8.  Bank,  93  111.  App.  39.  S.  W.  515. 

29  Bilafsky    V.  Conveyancers'    Title  33  j,^^^^^  ^  ^           ^gg  j,,  ^       73^ 
Ins.  Co.,  192  Mass.  504,  78  N.  E.  534.  . 

30  Unckles  v.  Hentz,  18  Mise.  Eep.  *  ^'^^"  Y- -J'-fasfr,   14a   iU.  App. 
644,  43  N.  Y.  Supp.  749.  ^^°- 
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self  to  be  liable  in  respect  of  the  ancestor's  shares,  exe- 
cuted a  deed  of  indemnity  to  the  trustees  of  the  company, 
he  was  entitled  to  have  his  execution  of  the  deed  canceled, 
as  having  been  obtained  under  a  mistake  of  fact  and  law.^' 
When  an  administratrix,  on  the  representation  made, 
fraudulently  or  in  mistake  of  law  that  certain  notes  made 
by  her  intestate  were  unpaid  and  valid  and  in  full  force 
in  law  against  the  estate,  gave  her  bond  in  settlement,  she 
was  entitled  to  relief  on  the  ground  of  the  mistake  being 
both  of  law  and  of  fact.^^  Where  a  person  who  took  from 
another  a  bill  of  exchange  procured  it  by  a  false  statement 
that  it  was  an  ordinary  note,  when  he  knew  it  to  be  a  bill 
of  exchange,  and  the  party  giving  the  bill  did  it  in  ignor- 
ance that  it  was  a  bill  of  exchange,  and,  trusting  in  the 
statement  made  to  him,  was  misled  by  it,  the  party  so 
giving  the  bill  would  be  entitled  to  relief,  to  the  extent  of 
the  injury  done  by  the  fraud,  as  against  an  indorsee  who 
did  not  pay  value.®^  If  the  defendant  was  in  fact  ignorant 
of  the  law,  and  the  other  party,  knowing  him  to  be  so,  and 
knowing,  the  law,  took  advantage  of  such  ignorance  to 
mislead  him  by  a  false  statement  of  the  law,  it  would  con- 
stitute a  fraud.^^  A  false  representation  that  a  trust  deed 
is  a  first  lien  upon  premises  and  that  there  are  no  prior 
mortgages  or  trust  deeds  upon  them  is  such  a  mixed  rep- 
resentation of  law  and  fact  as  entitled  the  party  to  whom 
the  representations  were  made  to  recover;*®  and  where  a 
plaintiff,  upon  a  statement  of  the  defendant,  who  obtained 
her  signature  to  a  quitclaim  deed, of  her  land,  that  the  deed 
did  not  affect  her  land,  and  if  it  did  he  would  make  it 
good,  executed  the  deed,  she  was  entitled  to  recover  the 
value  of  the  land  which  he  had  sold  to  a  third  person.''"  A 
statement,  that  one  has  a  landlord's  lien  on  another's  prop- 
erty superior  to  that  of  others,  is  a  mixed  one  of  law  and 

35  Broughton  v.  Hutt,  3  De  Gex  &  38  Townsend  &  Milliken   v.  Cowles, 

J.  501,  44  Bug.  Bep.,  Full  Reprint,  31  Ala.  428. 

1361.  39  Kehl  V.  Abram,  210  111.  218,  102 

88  Brown  v.  Bice,  26  Gratt.   (Va.)  Am.  St.  Bep.  158,  71  N.  E.  347. 

467.  io  Dashiel  v.  Harshmau,  113  Iowa, 

37  EoBB    T.    Drinkard's  Admr.,  35  283,  85  N.  W.  S5. 
Ala.  434, 


161  PRESUMPTIONS.  §  26  (22) 

fact.*^  Where  the  holder  of  certain  recorded  tax  deeds 
falsely  informed  the  owners  of  property  that  she  had  the 
paramount  title,  and  upon  their  reliance  upon  her  repre- 
sentation, obtained  from  them  a  conveyance  of  the  land, 
notwithstanding  that  she  knew,  or  should  have  known, 
that  such  representation  impliedly  carried  the  idea  that 
the  land  was  vacant  and  unoccupied  at  the  time  of  the 
recording  of  her  tax  deeds  and  for  the  statutory  period 
of  three  years  thereafter,  it  was  held  to  be  no  sufficient 
answer  to  the  claim  for  relief  against  her  that  the  repre- 
sentation was  made  honestly  and  under  a  bona  fide  mis- 
take.*^ The  rule,  further,  does  not  apply  where  a  party 
professes  to  know  what  the  foreign  law  is,  and  falsely  rep- 
resents such  law,  misleading  the  person  with  whom  he  is 
dealing,  since  foreign  law  is  treated  as  a  matter  of  fact;*^ 
and  where  the  relation  of  the  parties  is  one  of  confidence 
and  trust,  misrepresentation  as  to  the  law  may  be  fraudu- 
lent.** The  rule  as  to  misrepresentations  of  law  is  not  the 
same  where  a  fiduciary  relation  exists  as  it  is  where  there 
is  no  such  relation  between  the  parties.  Courts  of  equity 
look  with  suspicion  upon  any  transaction  by  which  a  per- 
son occupying  a  relation  of  trust  and  confidence  toward 
another  obtains  any  benefit  from  the  confiding  party,  and 
under  some  circumstances  in  such  cases  will  set  aside  a 
transaction  on  the  ground  that  a  confidential  relation  ex- 
isted, whether  the  representations  were  as  to  facts  or  the 
law.« 

41  Texas  Cotton  Products  Co.  v.'i  N.  W.  1077;  Stephens  v.  CoUiSon,  249 
Denny  Bros.   (Tex.  Civ.  App.),  78  S.       111.  225,  94  N.  E.  664. 

W.  5.57;  Hill  v.  Coates,  127  111.  App.  «  1   Story,  Eq.  Jur.,  §§  218,  308- 

196.  338;  Pom.  Eq.  Jur.,  §§  955,  956;  Bisp- 

42  Kathan  v.  Comstook,  140  Wis.  ham's  Principles  of  Equity,  §§  212, 
427,  122  N.  W.  1044.  231-238;   14  Am.  &    Eng.    Ency.    of 

43  Bethell  v.  Bethell,  92  Ind.  318;  Law,  pp.  54,  57;  20  Cyc.  34;  Payile  v. 
Wood  V.  Boeder,  50  Neb.  479,  70  N.  Payne,  12  Gal.  App.  251,  107  Pao. 
W.  21;  Schneider  v.  Schneider,  125  148;  Jordan  v.  Stevens,  51  Me.  78,  81 
Iowa,  1,  98  N.  W.  159.  Am.  Dec.  556;   Thiede  v,   Startzman, 

44  Jaggarv.Winslow,  SOMinn.  263,  113  Md.  278,  77  Atl.  666;  Stephens 
15  N.  W.  242;  Lehman  f.  Shackle-  v.  Collison,  249  111.  '225,  94  N.  E.  664; 
ford,  50  Ala.  437 ;  Adair  v.  Brimmer,  Gugel  v.  Hiscox,  138  App.  Div.  61,  122 
74  N.  Y.  539,  5  Morr.  Min.  Eep.  682;  N.  Y.  Supp.  557. 

Hubbard  v.  McLean,  115  Wis.  9,  90 
Evidence  I — 11 
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§  27  (23).  Presumption  that  men  know  the  conse- 
quences of  their  own  acts — In  criminal  cases. — ^Another 
rule,  owing  its  origin  to  the  same  source  as  the  last,  is  that 
men  of  sound  mind  are  presumed  to  intend  the  natural 
and  necessary  consequences  of  acts  which  they  intention- 
ally perform.  This  rule  is  stated  by  different  standard 
authorities  in  different  ways,  and  its  variations  are  as 
numerous  as  those  of  the  presumption  already  discussed, 
that ,  everyone  is  supposed  to  know  the  law.  Greenleaf 
says :  ' '  Though  it  is  a  maxim  of  law,  as  well  as  the  dictate 
of  charity,  that  every  person  is  to  be  presumed  innocent 
until  he  is  proved  to  be  guilty,  yet  it  is  a  rule  equally  sound 
that  every  sane  person  must  be  supposed  to  intend  that 
which  is  the  ordinary  and  natural  consequences  of  his  own 
purposed  act."*®  Lawson  says:  "Where  an  act  is  criminal 
per  se,  a  criminal  intent  is  presumed  from  the  commission 
of  the  act."*''  In  the  varied  forms  in  which  the  presump- 
tion is  expressed  it  stands  to  reason  that  some  confusion 
of  statement  among  the  adjudications  on  the  subject  should 
creep  in,  but  they  do  not  affect  the  substance  of  the  rule 
which  may  be  accepted  as  laid  down  in  this  section.  Foi' 
example,  we  find  it  expressed  that  when  a  person  perpe- 
trates an  act,  he  is  presumed  to  have  foreseen  and  intended 
the  result.**  A  criminal  intent  is  generally  an  element  of 
crime;  but  every  man  is  presumed  to  intend  the  necessary 
and  legitimate  consequences  of  what  he  knowingly  does.*® 
A  man,  it  seems,  intends  that  consequence  which  he  con- 

<«  3  Greenl.  Ev.,  15th  ed.,  13.  339;  State  v.  Patterson,  116  Mo.  505, 

*T  Lawsou     on     Presumptive     Evi-  22  S.  W.  696 ;  People  v.  Kathan,  136 

deuce,  327,  rule  65.  App.  Div.  303,  120  N.  Y.  Supp.  1096; 

48  Cupps  V.  State,  120  Wis.  504,  513,  Wells  v.  Territory,  14  Okl.  436,  78 
102  Am.  St.  Bep.,  996,  97  N.  W.  210,  Pac.  124;  State  v.  Smith,  55  Or.  408, 
se  N.  W.  546;  see,  also,  eritieism  in  2  106  Pae.  797;  Harrison  v.  Common- 
Whart.  Ev.,  §  1258.  wealth,  79  Va.  374,  52  Am.  Bep.  634; 

49  EeynoWs  v.  United  States,  98  IT.  State  v.  Abbott,  64  W.  Va.  411,  62  S. 
S.  145,  25  L.  Ed.  244,  250;  State  v.  E.  693;  State  v.  Miele  (Del.),  74  Atl. 
Hand,  1  Marv.  (Del.)  545,  41  Atl.  8;  State  v.  Moore  (Del.),  74  Atl. 
192;  State  v.  Moore  (Del.),  74  Atl.  1112;  State  v.  Blackburn  (Del.),  75 
1112;  State  v.  Blackburn  (Del.),  75  Atl.  536;  State  v.  Pepe  (Del.),  76  Atl. 
Atl.  536;  .State  v.  Truitt  (Del.),  5  367;  Requa  v.  Mailloun  (New  Bnins- 
Penne.  466,  62  Atl.  790;  Parrish  v.  wick),  3  Pug.  493;  Keg.  v.  Tower,  4 
Commonwealth,  136  Ky.  77,  123  S.  W.  P.  &  B.  168. 
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templates  and  whicli  he  expects  to  result  from  his  act,  and 
he,  therefore,  must  be  taken  to  intend  every  consequence 
which  is  the  natural  and  immediate  result  of  any  act  which 
he  voluntarily  does.^"  Notwithstanding  the  compelling 
force  of  the  reason  underlying  this,  it  has  often  been  sub- 
jected to  a  criticism  which  has  challenged  its  necessity. 
It  has,  however,  withstood  the  attacks,  safe  on  its  founda- 
tion both  of  authority  and  public  policy.  It  will  readily 
be  seen,  that  were  no  such  presumption  raised,  crime  would 
still  more  often  go  unwhipped  of  justice,  and  the  criminal 
could  carry  his  "I  didn't  mean  it"  as  a  safe  and  certain 
talisman  to  keep  him  immune  from  the  consequences  of  his 
misdemeanor.  One  who  knowingly  utters  a  forged  bill  is 
presumed  to  intend  to  defraud;^'  and  the  presumption  is 
conclusive,  for  the  accused  cannot  set  up  the  defense  that  he 
intended  to  pay  such  forged  bill  at  its  maturity.^^  If  one 
voluntarily  or  willfully  does  an  act  which  has  a  direct  tend- 
ency to  destroy  another's  life,  the  natural  and  necessary 
conclusion  from  the  act  is,  that  he  intended  so  to  destroy 
such  person 's  life.  If  the  direct  tendency  of  the  willful  act 
is  to  do  another  some  great  bodily  harm,  and  death  in  fact 
follows,  as  a  natural  and  probable  consequence  of  the  act, 
it  is  presumed  such  consequence  was  intended.  Where  a 
dangerous  and  deadly  weapon  is  used,  with  violence,  upon 
the  person  of  another,  as  this  has  a  direct  tendency  to 
destroy  life,  or  do  some  great  bodily  harm  to  the  person 
assailed,  the  intention  to  take  life,  or  do  him  some  great 
bodily  harm,  is  a  necessary  conclusion  from  the  act.^*  One 
who  villfuUy  sets  fire  to  the  property  of  another  is  pre- 
sumed to  have  intended  to  injure  the  owner  of  such  prop- 
erty.^* There  is  an  old  case^^  wherein  it  was  held  that  set- 
ting fire  to  a  jail  by  a  prisoner  merely  for  the  purpose  of 
effecting  his  escape  was  not  arson,  nor  the  willful  burning 
of  an  inhabited  dwelling-house  within  the  statute  at  that 

BO  State  V.  Malloy,  34  N.  J.  L.  410 ;  53  Commonwealth    v.    York,  9  Met. 

People  V.  Petheram,  64  Mieh.  252,  31  93,  43  Am.  Dec.  373,  377. 

N.  W.  18.  6*  Bex  V.  Tarrington,  Ru&s  &  R.  C. 

51  King  V.  Sheppard,  Buss.  &  E.  0.  207. 

0.  169.  55  People  v.  Cotteral,  18  Johns.  (N, 

52  Beg.  V.  Hill,  2  Moody  C.  C.  30.  T,)  115. 
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time  (1820)  in  force,  altlioTigli  the  jail  was  to  be  deemed 
an  inhabited  dwelling-Jiouse  within  the  act.  With  all  re- 
spect for  the  age  of  the  case,  it  cannot  be  relied  upon  as 
good  law.  Carried  to  a  logical  conclusion,  if  the  prisoner 
had  killed  his  guard  "merely  for  the  purpose  of  effecting 
his  escape,"  he  could  not  have  been  convicted  of  murder, 
A  charge  to  the  jury  in  the  following  words  was  properly 
held  to  be  nothing  more  than  a  statement  of  the  familiar 
proposition  that  every  man  is  presumed  to  intend  the  nat- 
ural and  probable  consequences  of  his  own  act:  "The  law 
says  we  have  no  power  to  ascertain  the  certain  condition 
of  a  man's  mind.  The  best  we  can  do  is  to  infer  it  more 
or  less  satisfactorily  from  his  acts.  A  person  is  presumed 
to  intend  what  he  does.  A  man  who  performs  an  act  which 
it  is  known  will  produce  a  particular  result  is  from  our 
common  experience  presumed  to  have  anticipated  that  re- 
sult and  to  have  intended  it.  Therefore,  we  have  a  right 
to  say,  and  the  law  -says,  that  when  a  homicide  is  com- 
mitted by  weapons  indicating  design  that  it  is  not  necessary 
to  prove  that  such  design  existed  for  any  definite  period 
before  the  fatal  blow  was  fired.  From  the  very  fact  of  a 
blow  being  struck,  from  the  veiy  fact  that  a  fatal  bullet 
was  fired,  we  have  the  right  to  infer,  as  a  presumption  of 
fact,  that  the  blow  was  intended  prior  to  the  striking,  al- 
though at  a  period  of  time  inappreciably  distant. ' '  ^^  With- 
out such  a  salutary  and  stringent  rule,  founded  not  alone 
on  public  policy  but  on  the  elementary  basis  of  the  neces- 
sary protection  to  society,  the  companion  presumption  of 
knowledge  of  the  law  would  also  fail,  and  this  very  bulwark 
of  the  constitutional  aegis  safeguarding  person  and  prop- 
erty would  be  swept  away.  But  this  by  no  means  extends 
to  the  consequences  of  accidental  or  unavoidable  acts. 
Anything  done  accidentally  cannot  have  been  done  inten- 
tionally. It  is  the  spirit  or  intent  that  governs.  No  case 
or  principle  can  be  found  subjecting  an  individual  to  lia- 
bility for  an  act  done  without  fault  on  his  part.  All  the 
cases  concede  that  an  injury  arising  from  inevitable  acci- 

f"i  Allen  V.  United    States,  164  U.  S.  492,  41  L.  Ed.  528,    529,  17-  Sup.  Ct. 
Bep.  154. 
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dent,  or,  wMch  in  law  or  reason  is  the  same  thing,  from 
an  act  that  ordinary  human  care  and  foresight  are  unable 
to  guard  against,  is  but  the  misfortune  of  the  sufferer,  and 
lays  no  foundation  for  legal  responsibility;'^  or,  as  put  in 
other  cases,'^  if  the  accident  happened  entirely  without  de- 
fault on  the  part  of  the  defendant,  or  blame  imputable  to 
him,  the  action  does  not  lie. 

Where  one  threw  a  rock  at  another  but  missed  him  and 
struck  an  object  a  short  distance  on  one  side,  and  set  up 
the  defense  that  a  person  is  presumed  to  intend  the  prob- 
able consequences  of  his  act,  and  that  the  defendant  should 
be  presumed  as  intending  to  miss  the  complainant  and  not 
to  hit  him,  the  court  properly  dismissed  the  specious  con- 
tention as  leading  to  an  absurd  proposition.'®  T-iying  midway 
between  these  two  propositions  are  such  cases  as  include 
the  intent  to  perpetrate  one  unlawful  act  and  by  mis- 
chance another  unlawful  act  is  committed  which  was  not 
in  the  immediate  contemplation  of  the  wrongdoer.  It  is 
a  general  rule  in  criminal  proceedings,  at  common  law,  that 
the  defendant  cannot  be  convicted  unless  a  criminal  intent 
is  shown,  but  it  is  not  necessary  that  he  should  Ihave  in- 
tended the  particular  wrong  which  resulted  from  his  act. 
If  he  intends  to  do  an  unlawful  and  wrongful  act,  which 
is  punishable  because  it  is  wrong  in  itself,  and  in  doing 
it  he  inflicts  an  unforeseen  injury,  he  is  criminally  liable 
for  that  injury.  It  is  a  iamiliar  rule  that  one  who  shoots, 
intending  to  hit  A,  and  accidentally  hits  and  injures  B,  is 
liable  for  an  assault  and  battery  on  B.  This  principle  is 
equally  applicable  to  other  cases  where  a  personal  injury 
results  from  a  wanton  or  reckless  act  which  is  likely  to  do 
bodily  harm,  or  from  any  gross  negligence  which  causes 
the  danger.®" 

§  28  (23) .  Same  —  In  civil  cases. — This  presumption 
called  into  being  for  the  regulation  of  a  community  with 

57  Harvey  v.  Dunlop,  Supplement  to  59  State  v.  Herspnij  90  Me.  273,  38 
Hill  &  Denio.(N.  Y.),  193.  Atl.  160. 

58  Wakeman   v.   Robinson,   1   Bing.  80  Commonwealth   v.   Hawkins,   157 
213;    Bullock    v.    Babeock,    3    Wend.  Mass.  561,  32  N.  B.  862. 
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any  claim  to  civilization  could  not  possibly  be  limited  only 
to  criminal  cases,  although  they  call  for  its  most  frequent 
application.  It  has  equal  force  and  obtains  with  equal 
reason  in  civil  cases.  This  is  manifested  in  many  actions 
of  tort  where  the  question  of  intent  is  material  and  the  only 
mode  of  determining  what  was  in  the  mind  of  the  defend- 
ant is  an  inference  to  be  drawn  from  his  acts  or  conduct. 
Very  often  the  act  itself  is  the  chief  or  sole  proof  of  the 
intention  with  which  it  is  done.  In  an  authoritative  text> 
book  dealing  with  consequences  in  their  relation  to  torts,^^ 
the  subject  is  appropriately  discussed  at  greater  length 
than  can  be  given  to  it  here,  and  we  are  indebted  to  it  for 
some  of  our  illustrations.  In  the  well-known  "Squib" 
case,®-  Shepherd  threw  a  lighted  squib  into  a  building  full 
of  people,  doubtless  intending  to  do  mischief  of  some  kind. 
It  fell  near  one  who,  by  instant  and  material  act  of  self- 
protection,  cast  it  from  him.  A  third  person  did  the  same. 
In  this  third  flight  the  squib  struck  the  plaintiff,  and  ex- 
ploding destroyed  one  eye  of  the  plaintiff.  Now,  the  de- 
fendant neither  threw  the  squib  at  the  plaintiff  nor  intended 
such  grave  harm  to  anyone ;  but  he  was  none  the  less  liable 
to  the  plaintiff.  In  other  cases  of  tort  it  will  be  found  that 
the  tort-feasor  is  liable  for  the  consequences  of  his  act,  and 
this  liability  is  consonant  with  common  sense.  As  Sir 
Frederick  Pollock  puts  it,  "He  went  about  to  do  harm,  and 
having  begun  an  act  of  wrongful  mischief,  he  cannot  stop 
the  risk  at  his  pleasure,  nor  confine  it  to  the  precise  objects 
he  laid  out,  but  must  abide  it  fully  and  to  the  end."®*  It 
is  always  instructive  and  interesting  to  see  how  Blackstone 
dealt  with  a  subject,  and  under  the  heading  of  "Trespass 
on  the  Case"  he  says:  "It  is  a  settled  distinction  that  where 
an  act  is  done  which  is  in  itself  an  immediate  injury  to 
another's  person  or  property,  there  the  remedy  is  usually 
by  an  action  vi  et  armis;  but  where  there  is  no  act  done,  but 
only  by  a  culpable  omission,  or  where  the  act  is  not  imme- 
diately injurious,  but  only  by  consequence  and  collaterally, 

61  Webb's    Pollock    on    Torts,    en-  63  Webb's    Pollock    on    Torts,    en- 

larged American  edition.  larged  American  edition,  p.  35. 

«^  Scott  V.  Shepherd,  2  W.  Bl.  892, 
and  in  1  Smith  Lead.  Cas. 
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there  no  action  of  trespass  vi  et  armis  will  lie,  but  an  action 
on  the  special  case,  for  the  damages  consequent  on  such 
omission  or  act."^*  There  are  many  similar  American 
cases.  Where  one  without  provocation  threw  some  mortar 
at  another  and  a  part  of  it  struck  an  innocent  third  person 
and  injured  him,  though  there  was  no  intention  to  do  the 
injury,  and  the  act  was  done  in  sport  but  intentionally,®^ 
the  defendant  was  held  liable  for  the  damages  caused  by 
the  assault  and  battery.^®  Where  B  seized  A  by  the  arm, 
swung  him  around  violently  and  let  him  go,  thereby  throw- 
ing him  against  C,  who  instantly  pushed  him  away  and 
against  a  hook  which  injured  him,  A  successfully  main- 
tained action  of  trespass  against  B.®^  If  the  injury  is  in- 
flicted by  the  act  at  any  moment  of  its  progress  from  the 
commencement  to  the  termination  thereof,  then  the  injury 
is  direct  and  immediate;  but  if  it  arises  after  the  act  has 
been  completed,  but  occasioned  by  the  act,  then  it  is  con- 
sequential or  collateral,  or,  more  exactly,  a  collateral  con- 
sequence for  which  the  perpetrator  is  liable."^  Where  a 
belligerent  cruiser  chased  a  neutral  vessel,  supposing  her 
to  be  an  enemy,  and  through  negligence  ran  her  down  in 
the  night  and  sank  her,  trespass  lay  for  the  damages  sus- 
tained.®* The  thrower  of  a  firecracker  ignited  in  sport,  and 
which,  falling  under  a  horse's  feet,  frightened  the  horse 
so  that  it  ran  away  and  was  killed,  was  liable  for  the  con- 
sequences of  his  act,  though  an  infant.^"  The  publisher  of 
a  libel  is  presumed  to  have  acted  intentionally  and  to  have 
intended  injury ;'^^  and  if  the  acts  of  an  insolvent  debtor 
actually  give  a  preference  to  certain  creditors,  the  inten- 
tion to  give  such  preference  is  presumed.'^^     The  intention 

64  Gooley's  Bl.  Com.  122.   ,  70  Conklin   v.   Thompson,   29   Barb. 

65  Adams  v.  Waggoner,  33  Ind.  531,       218. 

5  Am.  Eep.  230.  '^l  Haire   v.    Wilson,    9   Barn.  &  C. 

66  Peterson  v.  Haffner,  59  Ind.  130,  643 ;  Morse  v.  Times-Eepublioan  Print- 
26  Am.  Eep.   81.  ing  Co.,  124  Iowa,  707,  100  N.  W.  867  ; 

67  Bicker  v.  Freeman,  50  N.  H.  420,  Holmes   v.   Jones,   147   N.   T.   59,   49 
9  Am.  Eep.  267.  Am.  St.  Eep.  646,  and  note,  41  N.  E. 

68  Jordan  v.  Wyatt,  4  Gratt.   iSl,  409. 

47  Am.  Dec.  720.  72  Denny  v.  Dana,  2  Cush.   (Mass.) 

69  Percival    v.    Hickey,    18    Johns.      161,   48   Am.   Dee.   655;    MoCurdy   v. 
257,  9  Am.  Dee.  210.  Grant,  32  Nova  Scotia,  520. 
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to  defraud  creditors  is  presumed  where  a  heavily  embar- 
rassed debtor  makes  a  voluntary  conveyance  of  all  his 
property/^  Generally,  the  rule  raaj  now  be  taken  to  be 
that  the  original  wrongdoer  is  responsible  for  all  the  con- 
sequences which  succeed  his  act  and  each  other  in  unbroken 
sequence,  without  any  intervening  sufBcient  cause,  and  this 
liability  exists  whether  the  result  was  foreseen  or  the  fact 
that  some  injury  would  result  from  his  act  might,  by  the 
exercise  of  ordinary  care,  have  been  foreseen.^*  In  an  in- 
teresting and  important  New  York  case,'^^  the  chain  of 
events  was  singularly  dramatic.  The  railroad  company 
ran  an  engine  on  an  elevated  track ;  fire  fell  from  the  engine 
on  to  a  horse  and  its  driver  who  were  passing  beneath ;  the 
horse  bolted;  the  driver,  in  his  efforts  to  stop  the  fright- 
ened animal  from  colliding  with  a  street  post,  pulled  it  on 
to  the  curbstone;  this  did  not  stop  the  horse,  however, 
the  driver  was  thrown  out  and  the  uncontrolled  animal  ran 
with  the  vehicle  over  the  plaintiff.  The  railroad  company 
was  held  liable,  although  the  injury  to  the  plaintiff  would 
not  have  happened  if  the  driver  had  not  caused  the  horse 
to  swerve  on  to  the  curbstone,  the  injury  being  directly 
attributable  to  the  defendant's  conduct  in  dropping  the 
burning  cinders,  for  the  natural  consequences  of  which 
act  the  defendant  was  responsible.  So  long  as  those  con- 
sequences are  not  so  remote  as  to  have  no  direct  connec- 
ts Kaine  v.  Weigley,  22  Pa.  179 ;  Myers  v.  Chicago  etc.  Ry.  Co.,  101 
and  the  following  Canadian  cases:  Fed.  919;  Choctaw  etc.  E.  E.  v.  Hollo- 
Davidson  V.  Eoss,  24  Gr.  22;  Cole  way,  114  Fed.  462,  52  C.  C.  A.  260; 
V.  Porkous, ,  19  A.  K.  Ill ;  Law-  and  a  long  line  of  cases  ranging  from 
son  V.  McGeoch,  20  A.  E.  464;  Scheffer  v.  Eailroad  Co.,  105  XJ.  S. 
Campbell  v.  Barrie,  31  U.  C.  E.  249,  26  L.  Ed.  1070,  to  Winters  v. 
279;  Evans  v.  Eoss,  30  C.  P.  121;  Baltimore  &  O.  E.  Co.,  177  Fed.  44, 
Bank  of  Toronto  v.  McDougall,  15  C.  100  C.  C.  A.  462.  See,  also,  Wells  v. 
P.  475;  Forest  v.  Girouard,  Q.  E.  33  Territory,  14  Okl.  436,  72  Pac.  124; 
S.  C.  193.  State   v.   Virginia   Carolina   Chemical 

M  Louisiana  Mut.  Ins.  Co.  v.  Tweed,  Co.,  71  S.  C.  569,  51  S.  E.  455,  and 
7  Wall.  (tJ.  8.)  44,  19  L.  Ed.  65;  Mil-  cases  collected  in  22  Am.  &  Eng. 
waukee  &  St.  P.  Ey.  Co.  v.  Kellogg,  Ency.  of  Law,  p.  1235;  and  16  Cye. 
94  U.  S.  469,  24  L.  Ed.  256 ;  Missouri      1081. 

Pac.  By.  Co.  v.  Moseley,  57  Fed.  921,  75  Lowery  v.  Manhattan  E.  Gt,.,  99 

6  C.  C.   A.   641;   Herrick  v.   Quigley,      N.  Y.  158,  52  Am.  Eep.  12,  1  N.  E. 
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tion  witli  the  act,  the  defendant  is  liable  in  tort  for  all  the 
consequences  of  an  illegal  act/® 

§  29(24).  Presumptions  as  to  malice  —  In  criminal 
cases. — Fonnerly,  it  was  held  to  follow  in  logical  sequence 
that  if  the  presumption  exists  that  everyone  is  supposed  to 
know  the  law,  and  to  know  the  legal  effects  of  his  acts, 
a  fortiori  the  presumption  of  malice  must  arise  in  those 
crimes  where  malice  is  an  ingredient.  In  speaking,  in  a 
legal  work,  of  maMce,  it  must  be  borne  in  mind  it  is  not 
used  in  its  popular  sense  of  hatred,  ill-will,  or  hostility  to 
another,  but  rather  of  all  acts  done  with  an  evil  disposition, 
a  wrong  and  unlawful  motive  or  purpose,  or  the  willful 
doing  of  an  injurious  act  without  lawful  excuse.  The  sub- 
ject has  been  most  frequently  discussed  in  the  consideration 
of  homicide,  but  what  is  said  there  of  the  presumption 
which  the  law  raises  applies  equally  to  every  act  made 
punishable  as  a  crime  in  which  the  malicious  intent  forms 
a  part."  An  English  judge''*  thus  gives  the  legal  descrip- 
tion of  malice  in  contradistinction  to  the  popular  sense,  in 
which  the  term  is  more  commonly  used:  "Malice,  in  com- 
mon acceptation,  means  ill-will  against  a  person;  but  in  its 
legal  sense  it  means,  a  wrongful  act,  done  intentionally 
without  just  cause  or  excuse.  If  I  give  a  perfect  stranger 
a  blow  likely  to  produce  death,  I  do  it  of  malice,  because 
I  do  it  intentionally  and  without  just  cause  or  excuse.  If 
I  maim  cattle,  without  knowing  whose  they  are,  if  I  poison 
a  fishery,  without  knowing  the  owner,  I  do  it  of  malice, 
because  it  is  a  wrongful  act  done  intentionally.  If  I  am 
arraigned  of  felony,  and  willfully  stand  mute,  I  am  said 
to  do  it  of  malice  because  it  is  intentional  and  without  just 
cause  or  excuse."  This  presumption  of  malice,  from  a 
wrongful  and  injurious  act  willfully  done,  when  applied  to 
homicide,  was  not  technical,  or  artificial,  or  invented  for 
the  particular  occasion,  but  was  the  result  of  a  mode  of 

T6  Sneesby  v.  L.  &  Y.  E.  Co.,  L.  E.  743;  Eigsby  v.  State  (Ind.),  91  N.  E. 

9  Q.  B.,  at  p.  268.  ^25. 

.  ,  78  Bayley,  J.,  in  Bromaee  v.  Pros- 

7T  State  V.  Eusso    (Del.),    77    Atl.  ^^^_  ^  ^^^/'^  ^_  ^.^^ 
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legal  reasoning  which  is  of  general  application.™  The 
broad  rule  that  malice  will  be  presumed  from  the  mere  fact 
of  homicide  was  very  positively  stated  by  the  early  Eng- 
lish commentators.^"  Blackstone  gives  it^^  that  "All  homi- 
cide is  presumed  to  be  malicious  until  the  contrary  appear- 
eth  in  evidence."  This  view  is  not  taken  now  with  the 
same  solemn  acceptance-  as  in  the  days  of  old.  A  more 
common  sense  and  humanitarian  interpretation  has  marked 
its  adoption  in  this  country.  The  majority  of  homicides 
are  not,  as  a  fact,  malicious,  but  occur  i;hrough  misadven- 
ture, or  under  circumstances  which  reduce  the  offense  to 
nlanslaughter,  so  that  a.  legal  presumption  of  malice  seems 
inconsistent  with  the  general  doctrines  of  the  criminal  law. 
Cooley,  in  his  edition  of  Blackstone,  draws  attention  to 
this,  and  refers  to  an  excellent  review  of  a  famous  crim- 
inal cause.*^  Other  and  equally  important  ground  for 
hesitation  in  accepting  the  unqualified  rule  is  that  it  places 
the  burden  of  proof  on  the  defendant  contrary  to  the  pre- 
sumption of  innocence,^  and  that  it  arbitrarily  assumes  not 
only  that  the  homicide  is  unlawful,  but  of  the  most  aggra- 
vated character  known  to  the  law.^*  In  one  case,  at  least, 
the  presumption  is  repudiated,  and  that  in  no  uncertain 
language,*^  and  the  rule  as  we  have  given  it  is  quoted  and 
challenged.  "Courts  and  commentators  have,  especially  of 
late,  denied  it  as  a  sound  legal  principle,  and  condemned 
it  as  an  excrescence  upon  the  law.  The  true  rule,  more 
accurately  stated,  and  which  does  not  conflict  with  the  pre- 
sumption of  innocence,  the  burden  of  proof  j  nor  as  to  rea- 
sonable doubt,  we  think,  is  that  malice  may  be  implied  from 
the  intentional  killing,  where  the  jury,  from  the  whole  case 
before  them,  and  beyond  a  reasonable  doubt,  find  the  addi- 
tional fact  that  no  circumstances  of  justification  or  excuse 
appear,  and  when  there  are  no  circumstances  mitigating 

79  Commonwealth  v.  York,  9  Met.  Webster,  by  Hon.  Joel  Parker,  North 
(Mass.)    93,  105,  43  Am.  Dec.  373.  American  Review,  No.  72,  p.  178. 

80  East  P.  C,  p.  224.  83  See  post,  §  103  (102). 

81  4  Bl.  Com.  201.     The  Canadian  **  ^^^  ^""^^^^^  N-  ^-  ^e^-)  No.  72, 

rule  is  nisenssed  in  Reg.  v.  McDow-  P"  ^''^'  Territory  v.  Lucero,  8  N.  M. 

ell,  25  U.  C.  E.  108.  5*3>  ^^  P^°-  ^• 
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the  killing  to  that  of  manslaughter.  If  there  is  reasonable 
doubt  as  to  justification,  there  is  reasonable  doubt  as  to 
malice."  The  evidence  of  the  killing  may  be  used  to  ascer- 
tain whether  it  was  done  in  malice,  but  at  the  present  day 
it  would  be  error*"  to  instruct  a  jury  on  the  lines  of  Black- 
stone  that  killing  alone  is  presumptive  evidence  of  malice. 
A  very  eminent  criminal  lawyer®^  has  said  that  such  an 
apothegm  belongs  to  the  realm  of  purely  speculative  juris- 
prudence, and  that  the  idea  of  abstract  malice  being  pre- 
sumed from  the  abstract  killing  has  no  application  to  cases 
actually  before  the  court,  where  the  facts  of  the  killing 
must  be  proved.  If  the  proposition  be  correct,  proof  of 
the  killing  not  only  raises  the  presumption  of  malice,  but 
such  presumption  would  become  proof  beyond  a  reasonable 
doubt,  as  a  matter  of  law,  unless  the  defendant  successfully 
assumed  the  burden  of  showing  the  contrary.  Such  a  prop- 
osition overturns  the  fundamental  principles  of  the  crim- 
inal law.*^  The  presumption  of  malice  is  always  overborne 
by  that  of  innocence,  and  it  likewise  always  rests  with  the 
prosecution  to  prove  the  malice;*®  while  there  is  a  multi- 
tude of  cases^"  which  have  adopted  the  rule  that  in  the 
absence  of  explanatory  circumstances  tending  to  rebut  it, 
a  presumption  of  malice  or  intent  to  kill  arises  from  an 
apparently  intentional  killing,  or  a  killing  by  acts  the 
natural  and  ordinary  result  of  which  would  be  death,  and 
that  malice  is  presumed  when  an  intentional  homicide  is 
proved  and  no  justification  or  excuse  or  circumstances  of 
mitigation  appear  in  the  evidence;^'  and  that  in  such  cases 

8«  Whart.  Cr.  Ev.,  §  738.  24  Pac.  860;  State  v.  Bescharaps,  42 

87  Whart.  Cr.  Bv.,  §  737.  La.  Ann.  567,  21  Am.  St.  Kep.  392,  7 

88  Chaffee  v.  United  States,  18  South.  703;  Maher  v.  People,  10 
Wall.  (U.  8.)  516,  21  L.  Ed.  908;  Mich.  212,  81  Am.  Dec.  781;  State  v. 
Sparf  V.  United  States,  156  U.  S.  51,  Cross,  42  W.  Va.  253,  24  S.  E.  996. 
39  L.  Ed.  343,  15  Sup.  Ct.  Bep.  ?73;  90  Whart.  Horn.,  3d  ed.,  §  99. 
Coffin  V.  United  States,  15B  U.  S.  432,  »i  Oliver  t.  State,  17  Ala.  587; 
13  L.  Ed.  481,  15  Sup.  Ct.  Eep.  394;  State  v.  Gilhck,  7  Iowa,  287;  Clarke  v. 
People  V.  Willett,  36  Hun  (N.  Y.),  State,  35  Ga.  75;  Murphy  v.  People, 
500;  Davis  v.  United  States,  160  U.  37  111.  447;  Commonwealth  v.  Drew,  4 
S.  46-9,  40  L.  Ed.  499,  16  Sup.  Ct.  Mass.  391;  Mitchell  v.  State,  5  Terg. 
Kep.  358.  (Tenn.)   340;   State  v.  Willis,  63  N. 

89  State  V.  McDonnell,  32  Vt.  491;  C.  26;  Green  v.  State,  28  Miss.  687; 
People   V.  Ah  Gee  Yung,  86  Cal.  144,  Spies  v.  People,  122  111.  1,  3  Am.  St. 


§  29  (24)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES,  172 

the  killing  is  at  least  presumed  to  be  unlawful;  though  it 
may  not,  under  some  of  the  authorities,  be  presumed  to 
be  murder  in  the  first  degree  under  the  statutes.^^  The  ques- 
tion is  one  of  logic  rather  than  of  formal  law.  If  the  cir- 
cumstances attending  the  homicide  are  fully  shown  by 
the  evidence  either  for  the  prosecution  or  defense,  and 
circumstances  of  excuse  appear,  there  is  no  presumption 
of  malice.  Where  all  the  circumstances  of  the  homicide 
are  given  in  evidence,  the  burden  remains  on  the  prose- 
cution throughout  the  case."*  In  a  celebrated  case,  where 
all  the  details  of  a  homicide  were  given  in  evidence,  the 
jury  were  instructed  in  substance  that,  as  the  homicide 
was  conceded,  the  law  implied  a  motive,  and  consequently 
the  crime  of  murder  in  the  first  degree,  and  that  they 
should  find  the  prisoner  guilty  unless  he  had  given  evi- 
dence satisfying  them  that  it  was  manslaughter  or  ex- 
cusable homicide.  This  was  held  error  on  the  ground  that 
it  improperly  placed  the  burden  of  proof  upon  the  de- 
fendant, and  that  there  was  no  presumption  under  the  cir- 
cumstances of  the  specific  intent  involved  in  the  statute. 
The  burden  of  proving  his  defense  must  not  be  shifted  upon 
the  prisoner  and  deprive  him  as  to  that  defense,  of  the 
benefit  of  a  reasonable  doubt.  While  there  is  no  legal  im- 
plication of  the  crime  of  murder  from  the  bare  fact  of  a 
homicide,  the  jury  may  infer  it  as  a  fact,  and  may  do  so 
even  though  no  motive  is  assigned  for  the  act  and  the  case 
is  bare  of  circumstances  of  explanation.®*  Wigmore  says: 
' '  The  various  acts  constituting  the  outward  part  of  a  crime 
are  sometimes  said  to  constitute  a  presumption  of  malice 
or  criminal  intent.  But  most  of  these  instances  are  to-day 
understood  to  be  either  conclusive  presumptions — i.  e., 
rules  of  substantive  law  defining  the  criminal  act — or  else 

Eep.  320,  12  N.  E.  865,  17  N.  B.  898;  93  People  v.  Downs,  123  N.  Y.  558, 

Martinez  v.  State,  30  Tex.  Cr.  App.       25  N.  E.  988;  Commonwealth  v.  Haw- 

129,  28  Am.  St.  Rep.  895,  76  S.  W.       ,  .        „  „         ,,,       ,     .„„ 

_„_'       „  ,         „  ,„  Kins,  3  Gray  (Mass.),  463,  and  cases 

767.      See,    also.    Commonwealth    v.  n        < 

.Hawkins,     3     Gray     (Mass.),     463;  '="^'^  ''^°^^- 

Maher  v.   People,  10  Mich.  212,   81  ®*  People  v.  Conroy,  97  N.  Y.  62; 

Am.   Dec.   781.  People  v.   Downs,   supra;   Stokes  v. 

»2  Hill  V.  Commonwealth,  2  Gratt.  People   53  N.  Y.  164 

(Va.)  594. 
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mere  inferences  of  fact,  not  affecting  the  accused  with  a 
duty  to  produce  evidence." 

§  29a  (24).    Same — In  criminal  cases — The  modem  rule. 

The  true  rule  as  to  presumption  of  malice  in  homicide  cases 
appears  to  be  that  all  the  facts  of  the  case,  taken  together, 
are  to  be  considered,  and  from  these  the  question  to  be 
decided  is  whether  the  defendant  acted  maliciously.^^  In- 
cluded in  such  facts  may  be  the  previous  good  reputation 
of  the  accused,  as  tending  to  rebut  the  presumption  of 
malice  arising  from  the  killing,  the  jury  thus  being  able 
to  consider  its  weight.^®  AjBfirmative  defenses  raised  by 
the  accused  attach  to  him  the  burden  of  proving  them,^'' 
and  when  the  accused  admits  the  killing  but  attempts 
either  to  justify  or  extenuate,  he  undertakes  to  establish 
his  defense  to  that  extent.®* 

§  29b  (24).    Presumptions  as  to  malice — In  civil  cases. 

The  law  in  civil  actions  does  undoubtedly  recognize  the 
presumption  of  malice  from  certain  wrongful  acts;  but 
such  presumptions  arise  less  frequently  in  civil  than  in 
the  consideration  of  criminal  cases  by  reason  of  their  na- 
ture. Thus  malice  is  presumed  from  the  deliberate  pub- 
lication of  a  libel  or  slander ;®®  for  in  those  cases  malice  is 

95  Whart.  Horn.,  Sded.,  §99;  Yates  United  States,  3  Okl.  Cr.  651,  108 
V.  State,  26  Fla.  484,  7  South.  880;  Pae.  561;  State  v.  Leo  (N.  J.  L.),  77 
State  V.  McLaughlin,  149  Mo.  19,  50  Atl.  523;  State  v.  Byrd,  41  Mont.  585, 
S.  W.  31S;  Territory  v.  Lucero,  8  N.  Ill  Pae.  407.  See,  also,  State  v. 
M.  543,  46  Pae.  18;  Commonwealth  Chastain,  85  S.  C.  64,  67  S.  E.  6; 
V.  Green,  1  Ashm.  (Pa.)  289.  State  v.  Strother,  84  S.  C.  503,  66  8. 

96  People  V.  Casey,  53  Cal.  360.  E.  877. 

9T  State  V.  Silverio   (N.  J.  Err.  &  9»  Morse       v.       Times-Bepublican 

App.),  76  Atl.  1069;  State  v.  Mora-  Printing  Co.,  124  Iowa,  707,  lOO  N. 

ban   (Del.),    77    Atl.    488;    State  v.  W.  867;  Holmes  v.  Jones,  147  N.  Y. 

Borelli  (Del.),  76  Atl.  605;  State  v.  59,  49  Am.   St.   Eep.   646,   41  N.   E. 

Moore  (Del.),  74  Atl.  1112;  State  v.  409,   and  note;   Smith  v.  Singles,   6 

Pepe    (Del.),   76   Atl.   367;    State   v.  Penne.     (Del.)     544,    72    Atl.    977j 

Primrose  (Del.),  77  Atl.  717;  James  Burch  v.  Bernard,  107  Minn.  210,  120 

V.  State,  167  Ala.  14,  52  South.  840.  N.  W.  33;   Mayo  v.  Goldman   (Tex. 

98  State  V.  Silverio,  supra;   State  Civ.  App.),  122  S.  W.  449;  Levert  v. 

V.   Primrose,   supra;    State   v.   Eusso,  Daily  States  Pub.   Co.,   123  La.  594, 

supra;     State    v.     Ware,     58     Wash.  131  Am.  St.  Bep.  356,  23  L.  R.  A.,  N. 

526,     109     Pae.     359j     Hawkins     T.  S.,  726,  49  South.  206. 
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an  essenitial  ingredient.  It  must,  in  either,  be  expressly 
or  substantially  averred  in  the  pleadings,  and  whenever 
thus  substantially  averred,  and  the  language,  either  writ- 
ten or  spoken,  is  proved  as  laid,  the  law  will  infer  malice, 
until  the  proof,  in  the  event  of  denial,  be  overthrown  or 
the  language  itself  be  satisfactorily  explained.'""  In  ac- 
tions for  malicious  prosecution,  malice  may  be  presumed 
from  a  total  want  of  probable  cause  for  the  prosecution.'^ 
There  need  be  no  proof  of  malice  in  the  popular  sense,  for 
in  its  legal  sense  any  unlawful  act  done  willfully  and  pur- 
posely to  the  prejudice  of  another  is  malicious.^  As  a 
rule,  the  creation  of  the  presumption  of  malice,  except  in 
the  instances  cited  and  cognate  cases,  forms  rather  an 
element  of  criminal  offense  than  of  a  civil  wrong. 

§  30  (25).    Presumptions  as  to  regularity — General  rule. 

The  law  presumes  that  every  man,  in  his  private  and  offi- 
cial character,  does  his  duty  until  the  contrary  is  proved; 
that  officers  will  perform  their  duties  according  to  law; 
and  persons  dealing  with  them  may  rely  upon  that  pre- 
sumption.' Even  though  they  have  made  previous  decla- 
rations to  the  contrary,*  it  will  presume  that  the  acts  of 
such  officers  are  valid;'*  it  will  presume  that  all  things  are 

100  DiUard    v.    Collins,    25    Gratt.  v.   Osgood,  3  Pick.    (Mass.)    379,  15 

(Va.)  343,  and  cases   supra.  Am.  Dec.  225, 

1  Webb's  Pollock,  on  Torts,  en-  3  state  v.  Middle  Kittitas  Irr. 
larged  Am.  ed.,  393,  n.  7,  and  oases  Dist.,  56  Wash.  488,  106  Pac.  203. 
there  noted;  White  v.  International  *  State  v.  Adeock,  225  Mo.  335,  124 
Text  Book  Co.,  144  Iowa,  92,  121  N.  S.  W.  1100;  Meisner  v.  Meisner,  32 
W.  1104;  Moneyweight  Scales  Co.  v.  Nova  Scotia  Eep.  326. 
McCormick,  109  Md.  170,  72  Atl.  537;  5  Payne  v.  Providence  Gas  Co.,  31 
Bosch  V,  Miller,  136  Mo.  App.  482,  E.  I.  295,  77  Atl.  145;  In  re  City  of 
118  S.  W.  506;  Barbour  v.  Gettings,  New  York,  140  App.  Div.  238,  125  N. 
26  U.  C.  E.  544.  Y.    Supp.    210;    Leonard   v.   Lennox, 

2  King  V.  Root,  4  Wend.  (N.  Y.)  181  Fed.  760;  Grand  Trunk  Western 
113,  21  Am.  Dee.  102;  Selland  v.  Nel-  E.  Co.  v.  South  Bend  (Ind.),  91  N. 
son  (N.  D.),  132  N.  W.  220;  Common-  E.  809;  McNeil  v.  O'Brien,  204  Mass. 
wealth  V.  Snelljng,  15  Pick.  (Mass.)  594,  91  N.  E.  138;  City  of  Syracuse 
337;  Byrket  v.  Monohon,  7  Blackf.  v.  Roscoe,  66  Misc.  Eep.  317,  123  N. 
(Ind.),  83,  41  Am.  Dec.  212;  Haire  Y.  Supp.  403;  Edwards  v.  Kirkwood, 
V.  Wilson,  9  Barn.  &  C.  643;  Fisher  V.  147  Mo.  App.  599,  127  S.  W.  378; 
Clement,  18  Barn.  &  C.  472;  Bodwell  Belcher   v.   Harr,   94   Ark.   221,   126 
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rightly  done,  unless  the  circumstances  of  the  case  overturn 
this  presumption.  This  presumption  was  enshrined  by 
the  Romans  in  the  maxim  in  use  down  to  the  present  day, 
Omnia  presumuntur  rite  et  soleMnitur  esse  acta,  donee 
probetur  in  contrarium.  Presumptions  like  the  one  under 
discussion  are  indulged  in  by  the  law  for  the  purpose  of 
strengthening  the  infirmity  of  evidence,  and  upholding 
transactions  intimately  connected  with  the  public  peace 
and  the  security  of  private  property.  The  law  adopts  this 
salutary  principle  in  furtherance  of  those  general  rules 
of  evidence  by  which  presumptions  are  continually  made, 
in  cases  of  private  persons,  of  acts  even  of  the  most  sol- 
emn nature,  when  those  acts  are  the  natural  result  or  neces- 
sary accompaniment  of  other  circumstances.®  It  will  pre- 
sume that  a  man  acting  in  a  public  office  has  been  rightly 
appointed;  that  entries  found  in  public  books  have  been 
made  by  the  proper  officer;  that,  upon  proof  of  title,  mat- 
ters collateral  to  that  title  shall  be  deemed  to  have  been 
done;  and  many  other  instances  of  the  kind  which  shall 
come  under  the  purview  of  this  treatise  and  which  are 
also  well  collected  in  Mr.  Starkie's  great  contribution  to 
the  law  on  the  subject.^  It  will  presume  that  an  assessor 
did  his  duty  in  assessing  property;*  that  where  land  was 
bought  sixty  years  previously  at  a  sheriff's  sale,  the  sheriff 
duly  executed  a  proper  deed  to  the  purchaser;*  that  elec- 
tion inspectors  allowed  only  qualified  electors  to  vote;^" 
that  a  deputy  sheriff  duly  collected  and  accounted  for 
taxes  as  it  was  his  duty  to  do;"  that  the  secretary  of  the 

S.  W.  714;  Plores  v.  Hovel  (Tex.  Civ.  Am.  Dee.  345;  Graystock  v.  Bambart, 

App.),  125  S.  W.  606;  Young's  Admr.  26  A.  E.  545. 

V.  Chesapeake  &  0.  R.  Co.,  136  Kj.  T  3  Stark,  Ev.,  p.  4. 

784,  125  S.  W.  241;  Bacon  v.  Boston  8  Southland  Lumber  Co.  v.  McAl- 

&  M.  E.  Co.,  83  Vt.  421,  76  Atl.  128;  pin,  126  La.  906,  53  South.  45;  Peo'- 

Monk  V.  Farlinger,  17  C.  P.   (Ont.)  pie  v.  Hulin,  237  111.   122,  86  N.  E. 

41;  Hamilton  School  Trustees  v.  Neil,  666. 

28  Gr.  (Ont.)  408.  9  Coulson   v.   Scott,   167   Ala.   606, 

8  Eex   V.    Hawkins,   10   East,    211;  52  South.  436. 

Powell    V.    Milbourne,    3  Wils.  355;  10  Sullivan      v.      Orange      County 

Bank  of  United  States  v.  Dandridge,  Commrs.,  59  Fla.  630,  52  South.  517. 

12  Wheat.  64,  6  L:  Ed.  552;  Hartwell  n  Dudley   v.   Barrett,   66   W.   Va. 

T.  Root,.  19  Johns..  (N.  Y.)   345,   10  363,  66  S.  E.  307. 
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interior  had  indorsed  his  approval  on  certain  survey  plats 
as  required  by  law;"  that  the  federal  land  officials  would 
perform  their  duties  regularly  in  making  and  canceling 
homestead  entries  ;^^  that  sheriffs  acted  regularly  in  their 
offices  and  the  officer  serving  a  writ  of  replevin  took  the 
statutory  bond;"  that  county  supervisors,  auditors  and 
other  officials  acted  regularly  in  their  offices.^^  It  will  pre- 
sume also  that  public  officers  will  regularly  and  bona  fide 
perform  their  duties,"  and  that  a  public  official  will  not 
act  oppressively  or  unlawfuUy.^^  The  principle  is  that 
where  acts  are  of  an  official  nature  or  require  the  concur- 
rence of  official  persons,  a  presumption  arises  in  favor 
of  their  regularity.  Stephen  thus  states  the  rule:  "Wlien 
any  judicial  or  official  act  is  shown  to  have  been  done 
in  a  manner  substantially  regular,  it  is  presumed  that 
formal  requisites  for  its  validity  were  complied  with.  "^* 
It  is  said  this  presumption  is  more  often  named  than 
enforced,  and  that  by  reason  of  the  indefiniteness  of  its 
scope,  it  is  hardly  capable  of  reduction  to  rules.  "It  may 
be  said  that  most  of  the  instances  of  its  application  are 
found  attended  by  several  conditions:  first,  that  the  matter 
is  more  or  less  in  the  past,  and  incapable  of  easily  procured 
evidence;  secondly,  that  it  involves  a  mere  formality,  or 
detail  of  required  procedure  in  the  routine  of  a  litigation 
or  of  a  public  officer's  action;  next,  that  it  involves  to  some 
extent  thie  security  of  apparently  vested  rights,  so  that  the 
presumption  will  serve  to  prevent  an  unwholesome  uncer- 

12  Eio  Grande  Western  R.  Co.  v.  Foundry  Co.  v.  Shepard,  206  Mass. 
Stringham  (Utah),  110  Pac.  868.  102,  92  N.  E.  75, 

13  Crawford  County  Bank  v.  Baker  l«  People  v.  Montez,  48  Colo.  436, 
(Ark.),  130  S.  W.  556.  110  Pac.  639;    City  St.  Imp.   Co.  v. 

14  Massachusetts  Breweries  Co.  v.  Kroh,  158  Cal.  308,  110  Pac.  933; 
Herman,  106  Me.  524,  76  Atl.  943;  State  Board  of  Medical  Examiners  v. 
San  Francisco  Sulphur  Go.  v.  Aetna  Taylor  (Tex.),  129  S.  W.  600-  In  re 
Indemnity  Co.,  11  Cal.  App.  695,  106  City  of  New  York,  137  App.  Dir. 
Pac.   Ill;    Shelton   v.   Franklin,   224  803,  122  N.  Y.  Supp.  656. 

Mo.  342,  135  Am.  St.  Bep.  537,  123  it  Scbultz  v.  State,  112  Md.  211,  7« 

S.  W.  1084.  Atl.  592. 

15  In  re  Drainage  Dist.  No.  3,  Har-  18  Stephen,  Ev.,  art.  101;  Co.  Litt. 
din  County,  146  Iowa,  564,  123  N.  W.  6b,  332;  Broom,  Leg.  Max.,  942.  See 
105&;  Freeborn  County  v.  Helle,  105  §  31  et  seq.,  jgost. 

Minn.  92,  117  N.  W.  153;  Chelmsford 
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tainty;  and  finally,  that  the  circumstances  of  the  partic- 
ular case  add  some  element  of  probability."^*  While  this 
presumption  had  its  origin  in  respect  to  acts  of  an  official 
and  judicial  character  only,  it  will  be  seen  during  the  dis- 
cussion which  follows  that  it  is  constantly  applied  in  the 
courts  to  contracts  and  other  acts  of  an  unofficial  character 
when  such  acts  are  not  illegal  or  repugnant  to  natural  right. 
It  must  always  \)e  borne  in  mind,  however,  that  this  pre- 
sumption has  of  itself  no  probative  force,  and  operates  only 
in  the  absence  of  evidence.^"* 

§  31  (26).  Regularity  of  judicial  proceedings — Juris- 
diction.— The  solemnity  which  attaches  to  judicial  proceed- 
ings, and  the  care  of  the  state  in  its  judicial  department 
that  causes  shall  be  conducted  with  almost  inflexible  regu- 
larity, are  by  no  means  ephemeral,  but  carry  with  them  the 
presumption  thereafter  that  such  proceedings  not  only 
should  have  been,  but  were,  regular  in  form  and  proper  in 
conduct.  Valuable  rights,  property  and  personal,  often 
depend  upon  the  presumption  that  judicial  proceedings 
have  been  so  regularly  and  properly  conducted.  This  is 
both  necessary  and  right  after  a  lapse  of  time  has  rendered 
it  sometimes  extremely  difficult,  sometimes  practically  im- 
possible, to  furnish  extraneous  evidence  that  the  require- 
ments of  the  law  have  been  in  all  respects  complied  with. 
A  superior  court  of  general  jurisdiction,  proceeding  within 
the  general  scope  of  its  powers,  is  presumed  to  act  rightly. 
All  intendments  of  law  are  in  favor  of  its  acts,  and  there- 
fore such  judgments  as  it  renders  are  presumed  to  have 
been  within  its  jurisdictional  powers,  at.  all  events  until 
the  contrary  appears.  This  presumption  is  not  limited  to 
the  subject  matter  of  the  action,  but  extends  to  the  parties 
to  the  action  as  well.  "The  former  will  generally  appear 
from  the  character  of  the  judgment,  and  will  be  deter- 
mined by  the  law  creating  the  court  or  prescribing  its 

19  4  Wigmore  on  Ev.,  §  2534.  Assur.  Co.,  1  All.   (New  Brk.)   398; 

20  Board    of    Water    Commrs.    v.      Cossitt  v.  Cusack,  40   Nova  Scotia, 
Bobbins,  82  Conn.  623,  74  Atl.  938;       448. 

Dimock   v.   New   Brunswick   Marine 
Evidence  I — 12 
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general  powers.  The  latter  should  regularly  appear  by 
evidence  in  the  record  of  service  of  process  upon  the  de- 
fendant or  his  appearance  in  the  action.  But  when  the 
former  exists,  the  latter  will  be  presumed.  "^^  The  doc- 
trine has  been  long  since  declared  in  a  leading  case  as  fol- 
lows: "The  rule  for  jurisdiction  is  this,  that  nothing  shall 
be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court 
but  that  which  specially  appears  to  be  so."^^  And  this 
is  true  even  though  the  proceeding  is  under  a  special  stat- 
ute.^ "This  rule  has  been  fully  upheld  by  the  decisions 
in  this  country,  and  the  doctrine  is  well  settled  that,  in 
favor  of  a  court  of  general  jurisdiction,  it  is  presumed 
that  it  had  jurisdiction  of  the  person  of  the  defendant 
though  that  fact  does  not  appear  in  the  record."^*  The 
presumption  of  jurisdiction  is  raised  not  only  where  the 
record  is  silent,  but  also  if  it  is  incomplete  or  lost,  unless, 
of  course,  it  is  rebutted.^^  It  was  held,  in  the  absence  of 
a  bill  of  exceptions  preserving  the  evidence,  the  supreme 
(or  appellate)  court  will  presume  that  every  fact  necessary 
to  bring  the  case  within  the  jurisdiction  of  the  court  and 
establish  a  cause  of  action  was  proven  and  established  at 
the  trial.^®    It  must  be  presumed  that  if  any  valid  defense 

21  Galpin  V.  Page,  18  Wall.  (U.  S.)  220;  Eexford  v.  Bnmswick-Balke- 
350,  21  L.  Ed.  959;  Speneer  v.  Ly-  Collender  Co.,  181  Fed.  462;  Howoott 
man,  27  S.  D,  471,  131  N.  W.  802;  v.  Smart,  125  L.a.  51,  51  South.  64; 

22  ,  Peacock  v.  Bell,  1  Saund.  74.  Wilson  v.  State,  3  Okl.  Cr.  714,  109 
See,  also,  Kenny  v.  (jieer,  13  111.  432,  Pac.  289;  Otto  v.  Young,  227  Mo.  193, 
54  Am.  Dec.  439;  Eoyse  v.  Turn-  127  S.  W.  9;  State  v.  First  Judicial 
baugh,  117  Ind.  539,  20  N.  E.  485.  Bist;  Ct.,  40  Mont.  17,  104  Pac.  872; 

23  In  re  Merchant's  Estate,  121  The  Ship  Poll  Gary,  45  Ct.  of  CI.  (U. 
Wis.  526,  99  N.  W.  320.  S.)  219;  State  v.  Parish  of  Orleans, 

24  Foot  V.  Stevens,'  17  Wend.   (N.  128  La.  914,  55  South.  574. 

Y.)   483;  Voorhees  v.  United  States  25  Coit  v.  Haven,  30  Conn.  190   79 

Bank,  10  Pet.  (U.  S.)  449,  9  L.  Ed.  Am.   Dec.   244;     Yaeger    v.    City   of 

490;  Bustard  v.  Gates,  4  Dana  (Ky.),  Henry,  39  111.   App.   21;   Herrick  v. 

435;   Horner  v.  Doe,  1  Ind.  130,  48  Butler,  30  Minn.  156,  14  N.  W.  794; 

Am.  Dee.  355;  Fox  v.  Hoyt,  12  Conn.  Crank  v.  Flowers,  4  Heisk.   (Tenn.) 

491,  31  Am.  Dee.   760;   Reynolds  v.  629;  Tallman  v.  Ely,  6  Wis.  244. 

Stansbury,  20  Ohio,  344,  55  Am.  Dec.  26  Tugboat  E.  P.  Dorr  v.  Waldron, 

459;  City  of  St.  Louis  V.  Lanigan,  97  62    111.    222;    Goodrich    v.    City    of 

Mo.  175,  10  S.  W.  475;  Hempstead  v.  Minonk,  62  111.  122;  Davis  v.  Tavlor 

CargiU,  46  Minn.  141,  48  N.  W.  6«6;  41  111.  407;  Morrison  y.  Albee,  2" All! 

Sichler  v.  Look,  93  Cal.  600,  29  Pao.  143. 
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is  presented  to  the  court  at  any  time  before  the  judgment,, 
the  party  presenting  it  would  have  been  allowed  to  make 
a  showing  thereof,  although  it  might  not  have  been  con- 
tained in  his  original  answer.  As  it  would  have  been  the 
duty  of  the  court  to  permit  the  defense  to  be  interposed, 
it  must  be  presumed  the  court  would  have  done  so.^''  It 
will  be  seen  that  the  rule  includes  those  cases  where  the 
jurisdictional  facts  do  not  appear  on  the  record.  In  an 
attempt  to  impeach  the  judgment  collaterally,  it  will  be 
presumed  that  the  necessary  facts  existed;  for  example, 
that  a  necessary  affidavit  had  been  filed,^^  that  preliminary 
rights  have  been  waived,^*  that  an  appearance  by  an  at- 
torney was  authorized;^"  that  proper  service  had  been 
made  in  default  action  where  papers  were  lost  or  de- 
stroyed;^^ that  a  special  term  of  court  held  was  duly  con- 
vened and  that  legal  notice  of  time  and  place  had  been 
given  ;*^  a  verdict  as  the  foundation  of  a  judgment,  the 
minutes  being  lost;^'*  that  a  sheriff's  undated  return  was 
made  within  the  proper  time;^*  that  an  attorney  was  au- 
thorized to  bring  suit;^^  that  a  subpoena  was  served  at  the 
residence  of  the  witness,  where  the  witness  stated  her  place 
of  residence  in  an  answering  affidavit  in  proceedings  to 
punish  her  for  contempt;**  after  the  lapse  of  twenty-fiVe 
years  that,  the  record  being  silent,  the  court  had  required 
a  petitioner  to  comply  with  statutory  requirements;*^  that 

2T  Swamp  Land  Reclamation  Dist.  31  Evans  v.  Young,  10  Colo.  316,  3 

No.  341  7.  Bluraenberg,  156  Cal.  539,  Am.  St.  Kep.  583,  15  Pac.  424;  Fogg 

106  Pac.  392.  v.  Gibbs,  8  Baxt.  (Tenn.)  464. 

28  Withers   v.   Patterson,   27   Tex.  32  Stockslager    v.    United    States, 

491,  8«  Am.  Bee.  643;  Bush  v.  Lind-  ng  Fed.  590,  54  C.  C.  A.  46. 

sey,   24   Ga.   245,   71   Am.  Dee.   117;  33  American  M.  Co.  v.  Hill,  92  Ga. 

Palmer  v.   Oakley,  2  Doug.   (Mich.)  gg^^  ^^  g   j,   ^^5, 

433,    47    Am.    Dec.    41;    Weaver    v.  ,1  -nt         x,'     '     nr-        in 

^            „_    . ,      ^nn    ,.   o     2.1.    oizA  ^*  New     Elver     Mineral     Co.    v. 

Brown,   87   Ala.   533,   6   South.   354;  n    1^  n    n       immjano 

o,   ,,        T.T..  ,.  „    a\   Tir-        Borc    AQ  Roanoke  C.  &  C.  Co.,  110  Fed.  343, 

Stahl  V.  Mitchell,  41  Minn.  325,  *3  „             ' 

N.  W.  385;  Eeinig  v.  Hecht,  58  Wis.  ***  *"•  ^-  ^'  '"■ 

212    16  N.  W.  548;  Prince  v.  Griffin,  *®  Carolina  Agency  Co.  r.  Garling. 

16  Iowa,  552.  to°'  85  ».  C.  114,  67  S.  E.  223. 

28  Kenney  v.  Greer,  13  111.  432,  54  36  Ahrens  v.   Coleman,  121   N.   Y. 

Am.  Dec.  439.  Supp.  1121,  66  Misc.  Rep.  569. 

30  Reynolds    v.    Fleming,    30    Kan.  37  Swift  v.  Harbison-Walker  Ref. 

106,  46  Am.  Rep.  86,  1  Pac.  61.    See  Co.,  228  Pac.  584,  77  Atl.  916. 
note,  126  Am.  St.  Rep.  33. 
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a  decree  was  rendered  and  entered  regularly;^*  that  a  judge, 
in  making  two  orders  in  a  probate  proceeding  at  tlie 
same  time,  did  not  intend  one  to  nullify  the  other;*®  that 
in  probate  proceedings  generally,  when  by  the  presenta- 
tion of  a  case  within  the  statute  the  jurisdiction  of  the 
court  has  once  attached,  the  regularities  or  irregularities 
of  subsequent  steps  can  only  be  questioned  in  some  direct 
mode  as  prescribed  by  law.  They  are  not  matters  for 
which  the  decree  of  the  court  can  be  collaterally  assailed.*" 
Generally,  if  parts  of  the  record  are  lost,  or  if  the  record 
is  silent  on  the  subject  of  jurisdiction,,  or  if  its  statements 
are  incomplete  or  obscure  on  the  subject,  unless  the  want 
of  jurisdiction  is  distinctly  shown,  it  will  be  presumed.*^ 
As  to  the  regularity  of  court  sessions  above  referred  to, 
the  general  trend  of  all  the  authorities  upon  this  point  is 
that  in  all  cases  where  it  appears  that  it  was  possible  and 


38  Fiddyment  v.  Bateman,  97  Ark. 
76,  133  S.  W.  192. 

39  Young    V.    Chesapeake    etc.    E. 
Co.,  136  Ky.  784,  125  S.  W.  241. 

*o  Comstock  V.  Crawford,  3  Wall. 
(70  U.  S.)  396,  18  L.  Ed.  34;  Eex- 
foi'd  V.  Brunswick-Balke-Collender 
Co.,  181  Fed.  ,462,  104  C.  C.  A.  210; 
McNitt  V.  Turner,  16  Wall.  (83  U. 
S.)  353,  21  L.  Ed.  341.  For  otlier 
.  Ulustrative  cages,  see  Guun  v. 
Howell,  35  Ala.  144,  73  Am.  Deo. 
484;  Jenner  v.  Murphy,  6  Cal.  App. 
434,  92  Pac.  405;  American  Mort- 
gage Co.  V.  Hill,  92  Ga.  297,  18  S. 
E.  425;  Moore  v.  Neill,  39  111.  256, 
89  Am.  Deo.  303;  Worley  v.  Hine- 
man,  6  Ind.  App.  240,  33  N.  E.  260; 
HindorfE  v.  Sovereign  Camp,  150 
Iowa,  185,  129  .jsr.  W.  831;  State  v. 
Parish  of  Orleans,  128  La.  914,  55 
South.  574;  Bryant  v.  Johnson,  24 
Me.  304;  Brown  v.  Hannah,  152 
Mich,  33,  115  N.  W.  980;  Dyson  v. 
State,  26  Miss.  362;  Koltermau  v. 
CMlvers,  82  Neb.  216,  117  N.  W. 
405;  Philadelphia  etc.  E.  Co.  v. 
Little,  41  N.  J.  Eq.  519,  7  Atl.  356; 
Eugg  V,  Spencer,  59  Barb.   (N.  Y.) 


383;  Johnson  v.  Mullin,  12  Ohio,  10; 
Wilson  V.  State,  3  Okl.  Cr.  714,  109 
Pac.  289;  Ex  parte  Pearson,  79  S.  C. 
302,  60  8.  E.  706;  Spencer  v.  Lyman, 
27  S.  D.  471,  131  N.  W.  802;  Gid- 
dings  V.  Smith,  15  Vt.  344;  In  re 
Marehant,  121  Wis.  526,  99  N.  W. 
320.  See,  also,  the  later  cases: 
Silverston  v.  Mercantile  Trust  Co.,  18 
Cal.  App.  180,  122  Pao.  976;  Dist.  of 
Columbia  v.  Jones,  38  App.  D.  C. 
560;  Spumey  v.  Hall  (Ind.  App.),  97 
N.  E.  571;  Howell  v.  Sherwood,  242 
Mo.  513,  147  S.  W.  810;  Whitcomb 
V.  Manderville,  90  S.  C.  384,  73  S. 
E.  775;  State  v.  McQuillin  (Mo.O, 
151  S.  W.  444;  In  re  Avenue  etc., 
138  N.  Y.  Supp,  107. 

41  Horner  v.  State  Bank,  1  Ind. 
130,  48  Am.  Dec.  355;  Coit  v.  Haven, 
30  Conn.  190,  79  Am.  Dec.  244;  Law- 
ler  V.  White,  27  Tex.  250;  Swearen- 
gen  v.  Gulick,  67  111.  208;  Gear  v. 
Maranda,  57  Ind.  339;  Sharp  v. 
Brunnings,  35  Cal.  528;  Graves  v. 
First  National  Bank,  77  Tex.  555, 
14  S.  W.  163;  Yaeger  v.  City  of 
Henry,  39  111.  App.  21. 
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competent  for  a  court  to  have  been  in  session  on  a  given 
day,  and  there  is  nothing  in  the  record  to  show  that  the 
terms  and  conditions  authorizing  a  session  have  not  been 
fully  answered,  it  must  be  presumed  that  what  was  done 
by  the  court  below  was  properly  and  legally  done,  and 
that  the  prerequisite  steps  necessary  to  constitute  a  legal 
court  were  taken.*^ 

§  32  (27).  Presumptions  not  allowed  to  contradict  the 
record. — The  presumptions  which  the  law  implies  in  sup- 
port of  the  judgments  of  superior  courts  of  general  juris- 
diction only  arise  with  respect  to  jurisdictional  facts 
concerning  which  the  record  is  silent.  The  office  of  a  pre- 
sumption is  to  supply  the  evidence  or  averments  respect- 
ing the  facts  presumed,  and  directly  the  evidence  is 
disclosed  or  the  averment  is  made,  the  presumption  is 
functus  officio.  "When,  therefore,  the  record  states  the 
evidence  or  makes  an  averment  with  reference  to  a  juris- 
dictional fact,  it  will  be  understood  to  speak  the  truth 
on  that  point,  and  it  will  not  be  presumed  that  there  was 
other  or  different  evidence  respecting  the  fact,  or  that 
the  fact  was  otherwise  than  as  averred."**  In  other  words, 
the  rule  is  that  no  presumption  can  be  allowed  against  the 
express  statements  of  the  record.  For  example,  if  it  ap- 
pears from  the  return  of  the  officer  or  the  proof  of  service 
in  the  record  that  the  summons  was  served  at  a  particular 
place,  and  there  is  no  averment  of  any  other  service,  it 
will  not  be  presumed  that  service  was  also ,  made  at  an- 
other and  different  place,  or  if  it  appear  that  the  service 
was  made  upon  some  person  not  the  defendant,  it  will  not 
be  presumed,  in  the  silence  of  the  record,  that  it  was  upon 
the  defendant  also.  If  the  record  states  there  was  a  de- 
fault, it  could  not  be  presumed  that  a  guardian  ad  litem 
had  appeared  for  certain  infant  defendants.**  "Were  not 
this  so,  it  would  never  be  possible  to  attack  collaterally 

42  Stockslager    v.    United    States,  *3  Galpin  v.   Page,   18   Wall.   350, 

mpraj  21  Ency.  PI.  &  Pr.  611,  and  21  L.  E'd.  959,  963. 
authorities    there    cited;    Eegina    v.  **  Shaefer    v.    Gates,   2    E.   Mon. 

Fee,  a  Ont.  Eep.  107,  (Ky.)  453,  38  Am.  Dec.  164. 


§  32  (27)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  182 

the  judgment  of  a  superior  court,  although  a  want  of  juris- 
diction might  be  apparent  upon  its  face;  the  answer  to 
the  attack  would  always  be  that,  notwithstanding  the  evi- 
dence or  the  averment,  the  necessary  facts  to  support  the 
judgment  are  presumed.  "^^  The  record  cannot  be  contra- 
dicted; if  it  shows  proceedings  insufficient  to  sustain  the 
judgment,  nothing  else  can  be  presumed  to  better  it — 
expressio  unius,  exclusio  alteiins.^  The  presumption,  too, 
grows  stronger  with  age.  After  a  long  lapse  of  time,  it 
cures  irregularity  in  judicial  proceedings,  and  assumes  that 
everything  that  was  done  was  "solemnly  and  rightly 
done,"  and  it  also  even  presumes,  in  some  rare  cases,  that 
an  unfound  record  once  existed.  "But  time  can  never  au- 
thorize the  presumption  that  an  existing  record,  apparently 
complete  and  perfect,  is  not  substantially  what  it  always 
was,  and  especially  that  anything  which  it  expresses  or 
imports  is  false.  "*^  The  presumption  of  correctness  and 
indisputability  also  extends  on  the  same  principle  to  facts 
recited  which  confer  jurisdiction.  And  by  the  weight  of 
authority  such  recitals  in  a  domestic  judgment  are  so  far 
conclusive  that  the  law  does  not  permit  the  introduction 
of  extraneous  evidence  to  rebut  them  in  any  collateral  pro- 
ceeding, except  for  fraud  in  the  manner  of  obtaining  the 
judgment.'**  While  it  is  said  that  it  is  not  permissible  to 
contradict  such  recitals,  it  is  an  entirely  different  thing  if 
the  recitals  as  to  jurisdiction  are  self-contradictory.     In 

is  Galpin  v.  Page,  siipra.  Dec.  679;  Callen  v.  Ellison,  13  Ohio 

46  Hahn  v.  Kelly,  34  Cal.  391,  94  St.  446,  82  Am.  Deo.  448;  Maples  v. 
Am.  Dec.  742;  Clark  v.  Thompson,  Mackey,  89  N.  Y.  146;  Rogers  v. 
47  111,  25,  95  Am.  Dec.  457;  Forest  Beauchamp,  102  Ind.  33,  1  N.  E.  185; 
V.  Fly,  218  111.  165,  109  Am.  St.  Hep.  MeCauley  v.  Fulton,  44  Cal.  355; 
249,  75  N.  E.  789;  Hering  t.  Cham-  Wileher  v.  Robertson,  78  Va.  602. 
bers,  103  Pa.  175.  See,  also,  Ferguson  v.  Crawford,  70 

47  Shaefer  v.  Gates,  2  B.  Mon.  N.  Y.  253,  26  Am.  Rep.  589,  where 
(Ky.)  453,  38  Am.  Dec.  164;  Brum-  the  record  contained  a  forged  ap- 
baugh  V.  Wilson,  82  Kan.  53,  107  pearance  of  the  defendant  by  attor- 
Pac.  792;  Swift  v.  Harbison-Walker  ney  on  his  behalf.  See,  also,  §§  611, 
Refractories  Co.,  228  Pa.  584,  77  616  et  seq.,  post.  See,  also,  the 
Atl.  916.  recent    case    of   Burnham  v.  Hardy 

48  Granger  v.  Clark,  22  Me.  128;  Oil  Co.  (Tex.  Civ.  App.),  152  S.  W. 
Cook  V,  Darling,  18  Pick.  393;  Hart-  182  (presumption  of  disqualification 
man  v.  Ogborn,  54  Pa.  120,  93  Am.  of  judge). 
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such  cases  the  whole  record  will  be  examined,  and  if  the 
inconsistency  is  such  that  it  can  be  reconciled,  or  if  the 
contradiction  is  only  inferential,  the  recitals  in  the  judg- 
ment showing  jurisdictional  facts  will  govern.*^  For  ex- 
ample, the  judgment  of  a  court  of  general  jurisdiction 
cannot  be  collaterally  impeached  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  parties  defenda;nt,  where 
the  record  shows  a  finding  by  the  court  that  the  defend- 
ants, by  their  attorney,  came  into  court,  and  by  virtue  of 
his  power  of  attorney  filed  in  the  court  confessed  judgment 
for  the  defendants  for  a  specified  sum,  notwithstanding 
the  power  of  attorney  on  file  was  not  executed  by  some  of 
the  defendants,  who  were  in  fact  at  the  time  married 
women;  for  the  power  of  attorney  was  no  part  of  the  rec- 
ord, and  the  finding  showed  the  existence  of  jurisdiction.^" 
Again,  where  the  record  shows  afiBrmativelj'  that  the  sum- 
mons in  the  action  in  which  the  judgment  was  rendered 
was  regularly  served  by  publication  within  three  years, 
and  an  affidavit  of  publication  was  sworn  to  within  that 
period,  though  filed  thereafter,  and  one  day  before  the 
judgment,  the  recitals  of  the  judgment,  which  are  incon- 
sistent with  such  filing  after  the  lapse  of  three  yeai's,  and 
which  show  that  the  defendant  was  regularly  served  with 
process,  and  that  his  default  was  duly  entered  according 
to  law,  must  be  taken  as  true,  and  to  be  based  upon  other 
proof,  and  the  judgment  cannot  be  held  void  upon  its  face 
upon  collateral  attack.^^  In  a  comparatively  old  decision 
of  the  California  supreme  court,^^  the  subject  was  very 
clearly  discussed,  and  the  views  then  enunciated  on  this 
point  have  not  been  departed  from.  "To  avoid  any  mis- 
apprehension, we  deem  it  proper  to  add  that,  so  far  we 
have  assumed,  for  the  purposes  of  the  argument,  that  the 

<9  Callen   v.    Ellison,    13    Ohio    St.  61  Sacramento  Bank  v.  Montgom- 

446,  &2  Am.  Dee.  448;  Turner  v.  Jen-  ery,  146  Cal.  745,  81  Pac.  138. 

kins,    79   HL    228;    Smith   v.   Wood,  B2  Hahn  v.  Kelly,  34  Cal.  391,  94 

37  Tex.  616;  Treadway  v.  Eastburn,  Am.  Dec.  742,  and  note,  which  eon- 

57    Tex.    209;    Sacramento   Bank   v.  tains  the  references  to  this  ease  by 

Montgomery,   146   Cal.   745,   81  Pae.  other  courts  and  where  it  has  been 

138.  criticised     by    the    United    States 

50  Callen    v.    Ellison,   13  Ohio  St.  supreme  court. 
446,  82  Am.  Dec.  448. 


§  32  (27)  THE  LAW  OF  EVIDENCE  I'N  CIVIL,  CASES.  184 

record,  aside  from  that  portion  of  it  which,  is  denominated 
the  proof  of  service,  is  silent  upon  the  question  of  service. 
But  it  may  happen  that  other  portions  of  the  record  may 
also  speak  upon  that  question.  If  so,  what  they  say  is 
not  to  be  disregarded.  On  the  contrary,  in  determining 
the  question  whether  a  want  of  jurisdiction  is  apparent 
upon  the  face  of  the  record,  we  must  look  to  the  whole  of 
it  and  report  the  responses  of  all  its  parts."  Two  excellent 
illustrations  are  afforded  by  the  court  in  the  case  referred 
to.^^  Suppose  that  the  judgment-roll  shows  in  that  part 
of  it  called  the  "affidavit  or  proof  of  service"  that  personal 
service  was  made  upon  a  defendant's  son,  and  the  re- 
mainder of  the  roll  says  nothing  further  about  service. 
There  the  face  of  the  record  shows  its  want  of  jurisdiction. 
But  suppose  the  judgment  states  that  the  defendant  ap- 
peared, or  that  personal  service  was  made  upon  him  or 
something  that  is  equivalent  thereto,  the  opposite  result 
follows,  for  the  record  cannot  lie,  and  it  appears  that  the 
father  as  well  as  the  son  had  been  served,  which  might  have 
been  actually  the  case.  The  record  does  not  for  that  rea- 
son blow  hot  and  cold;  on  the  contrary,  both  acts  might 
have  been  done.  On  the  return  of  service  on  the  son,  the 
court  may  have  declared  it  no  service,  the  father  may  then 
have  been  served,  and  the  wrong  return  nevertheless  found 
its  way  into  the  judgment-roll.  To  hold  thus  would  be  con- 
sistent with  the  record;  to  hold  otherwise  would  be  to  con- 
tradict the  record.  Another  excellent  illustration  is  given 
in  the  same  case.  Suppose,  in  the  case  of  service  by  pub- 
lication, the  affidavit  of  the  printer  says  that  the  summons 
was  published  one  month  and  the  judgment  states  it  was 
published  three,  or  that  service  has  been  had  upon  the 
defendant;  it  will  be  presumed  that  other  proof  than  that 
contained  in  the  judgment-roll  was  made,  for  not  to  so  pre- 
sume would  be  to  deny  to  the  record  that  absolute  verity 
which  must  be  accorded  to  it.°* 

B3  Hahn  v.  Kelly,  supra.  Daggett,  108  Cal.  232,  41  Pac.  471; 

84  See,    also,   People    v.    Harrison,       Ahrens    v.    Coleman,   66  Misc.  Kep. 
84  Cal.  607,  24  Pac.  311;  Whitney  v.      569,  121  N.  Y.  Supp.  1121. 
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§  33  (28).  Limitations  of  the  rule — Service  by  publica- 
tion.— We  have  dealt  now  with  the  presumption  of  the 
regularity  of  judicial  proceedings,  and  have  shown  in  what 
cases  it  is  not  allowed  to  contradict  the  record.  There  is 
another  and  important  limitation.  By  the  weight  of  au- 
thority the  presumption  is  limited  to  the  jurisdiction  over 
persons  within  the  territorial  limits  of  the  courts  who  can 
be  reached  by  the  process  of  the  courts.  Hence,  under  the 
statutes  allowing  service  by  publication  on  persons  outside 
the  state,  no  such  presumptions  are  indulged.  It  is  the 
prevailing  rule  that,  since  such  proceedings  are  contrary 
to  the  course  of  the  common  law,  the  requirements  of  the 
statute  must  be  strictly  followed,  and  that  defects  and 
omissions  are  not  to  be  aided  by  presumptions  in  favor  of 
jurisdiction.®^     When,  therefore,  by  legislation  of  a  state, 


85  Galpin  v.  Page,  18  Wall.  (TJ. 
S.)  350,  21  L.  Ed.  959;  Boy  land  v. 
Boyland,  18  111.  551;  Neflf  v.  Pen- 
noyer,  3  Saw.  (17.  S.)  274,  Fed.  Cas. 
No.  10,083;  Brownfield  v.  Dyer,  7 
Bush  (Ky.),  505;  Kelley  v.  Kelley, 
161  Mass.  Ill,  42  Am.  St.  Bep.  389, 
25  L.  E.  A.  806,  36  N.  E.  837;  Eol- 
lins  V.  Maxwell  Bros.,  127  Wis.  142, 
106  N.  W.  677.  From  the  exhaust- 
ive opinion,  of  Mr.  Justice  Field  in 
Galpin  v.  Page,  sv/pra,  the  following 
excerpts  are  particularly  instruct- 
ive: "The  tribunals  of  one  state 
have  no  jurisdiction  over  the  per- 
sons of  other  states  unless  found 
within  their  territorial  limits;  they 
cannot  extend  their  process  into 
other  states,  and  any  attempt  of 
the  kind  would  be  treated  in  every 
other  forum  as  an  act  of  usurpation 
without  any  binding  efficacy.  'The 
authority  of  every  judicial  tribunal, 
and  the  obligation  to  obey  it,'  says 
Burge,  in  his  Commentaries,  'are 
circumscribed  by  the  limits  of  the 
territory  in  which  it  is  established' ; 
Com.  on  Colonial  and  Foreign; 
Law,  p.  1044.  'No  sovereignty,' 
says   Story,  in  his  Conflict  of  Law, 


'can  extend  its  process  beyond  its 
own  territorial  limits,  to  subject 
either  persons  or  property  to  its  ju- 
dicial decisions.  Every  exertion  of 
authority  of  this  sort  beyond  this 
limit  is  a  mere  nullity,  and  incapa- 
ble of  binding  such  persons  or  prop- 
erty in  any  other  tribunals':  Sec. 
539.  And  in  Picquet  v.  Swan,  5 
Mason,  40,  Fed.  Cas.  No.  11,134,  the 
same  learned  justice  says:  'The 
courts  of  a  state,  however  general 
may  be  their  jurisdiction,  are  neces- 
sarily confined  to  the  territorial  lim- 
its of  the  state.  Their  process  can- 
not be  executed  beyond  those  limits; 
and  any  attempt  to  act  upon  per- 
sons or  things  beyond  them  would 
be  deemed  a  usurpation  of  foreign 
sovereignty,  not  justified  or  ac- 
knowledged by  the  law  of  nations. 
Even  the  court  of  king's  bench, 
in  England,  though  a  court  of  gen- 
eral jurisdiction,  never  imagined 
that  it  could  serve  process  in  Scot- 
land, Ireland  or  the  Colonies,  to 
compel  an  appearance,  or  justify  a 
judgment  against  persons  residing 
therein  at  the  time  of  the  com- 
mencement    of    the     suit.     This    re- 
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constructive  service  of  process  by  publication  is  substi- 
tuted in  place  of  personal  citation,  and  the  court  upon  such 
service  is  authorized  to  proceed  against  the  person  of  an 
absent  party  not  a  citizen  of  the  state  or  found  within  it, 
every  principle  of  justice  exacts  a  strict  and  literal  com- 
pliance with  the  statutory  provisions.  And  such  has  been 
the  ruling  we  believe  of  the  courts  of  every  state  in  the 
Union.^® 


suits  from  the  general  principle  that 
a  court  created  within  and  for  a 
particular  territory  is  bounded  in 
the  exercise  of  its  powers  by  the 
limits  of  such  territory.  It  mat- 
ters not  whether  it  be  a  kingdom, 
a  state,  a,  county,  or  a  city,  or  other 
local  district.  If  it  be  the  former, 
it  is  necessarily  bounded  and  lim- 
ited by  the  sovereignty  of  the  gov- 
ernment itself,  which  cannot  be 
extraterritorial;  if  the  latter,  then 
the  judicial  interpretation  is  that 
the  sovereign  has  chosen  to  assign 
this  special  limit,  short  of  his  gen- 
eral authority.'  In  Steel  v.  Smith, 
Mr.  Chief  Justice  Gibson,  of  the 
supreme  court  of  Pennsylvania, 
after  referring  to  the  citations  we 
have  made  from  the  treatises  of 
Burge  and  Story,  says:  'Such  is  the 
familiar,  reasonable  apd  just  prin- 
ciple of  the  law  of  nations;  and  it  is 
scarcely  supposable  that  the  framers 
of  the  constitution  designed  to  ab- 
rogate it  between  states  which  were 
to  remain  as  independent  of  each 
other,  for  all  but  national  purposes, 
as  they  were  before  the  Eevolution. 
Certainly  it  was  not  intended  to 
legitimate  an  assumption  of  extra- 
territorial jurisdiction  which  would 
confound  all  distinctive  principles 
of  separate  sovereignty":  7  Watts 
&  8.  (Pa.)  451.  Whenever,  there- 
fore, it  appears  from  the  inspection 
of  the  record  of  a  court  of  general 
jurisdiction  that  the  defendant, 
against  whom  a  personal  judgment 


or  decree  is  rendered,  was,  at  the 
time  of  the  alleged  service,  with- 
out the  territorial  limits  of  the 
court,  and  thus  beyond  the  reach  of 
its  process,  and  that  he  never  ap- 
peared in  the  action,  the  presump- 
tion of  jurisdiction  over  his  person 
ceases,  and  the  burden  of  establish- 
ing the  jurisdiction  is  cast  upon  the 
party  who  invokes  the  benefit  or 
protection  of  the  judgment  or  de- 
cree. This  is  so  obvious  a  principle, 
and  its  observance  is  so  essential 
to  the  protection  of  parties  without 
the  territorial  jurisdiction  of  a 
court,  that  we  should  not  have  felt 
disposed  to  dwell  upon  it  any  length, 
had  it  not  been  impugned  and  de- 
nied by  the  circuit  court.  It  is  a 
rule  as  old  as  the  law,  and  never 
more  to  be  respected  than  now,  that 
no  one  shall  be  personally  bound 
until  he  has  had  his  day  in  court, 
by  which  is  meant,  until  he  has  been 
duly  cited  to  appear,  and  has  been 
afforded  an  opportunity  to  be  heard. 
Judgment  without  such  citation  and 
opportunity  wants  all  the  attributes 
of  a  judicial  determination;  it  is 
judicial  usurpation  and  oppression, 
and  never  can  be  upheld  where  jus- 
tice is  justly  administered." 

56  Galpin  v.  Page,  supra,  which 
also  contains  the  following  refer- 
ences: "It  has  been  so  held  by  the 
supreme  court  of  California  in  re- 
peated instances.  In  Jordan  v. 
Giblin,  12  Cal.  100,  decided  in  18.59, 
service     of     publication     was     at- 
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§  33a  (28).    Same^ — Apparently   conflicting  cases. — But 

there  are  decisions  which  assert  that  there  is  no  substantial 
reason  for  holding,  in  the  one  case,  that  it  must  be  af- 
firmatively shown  that  such  process  as  the  law  declares 
sufficient  was  properly  executed,  while  in  the  other  this 
will  be  presumed  if  the  record  does  not  show  to  the  con- 
trary. The  constitution  confers  jurisdiction,  but  the  leg- 
islature prescribes  the  process  through  which  persons  and 


tempted,  and.  tie  court  said  that  it 
had  already  held,  'in  proceedings  of 
tliis  character,  where  service  is  at- 
tempted in  modes  different  from  the 
course  of  the  common  law,  that  the 
statute  must  be  strictly  pursued  to 
give  jurisdiction.  A  contrary  course 
would  encourage  fraud  and  lead  to 
oppression.'  In  Eicketson  v.  Rich- 
ardson, 26  Cal.  149,  decided  in  1864, 
the  court,  referring  to  the  sections 
of  the  statute  authorizing  service 
by  publication,  said:  'These  sec- 
tions are  in  derogation  of  the 
common  law,  and  must  be  strictly 
pursued  in  order  to  give  the  court 
jurisdiction  over  the  person  of  the 
defendant.  A  failure  to  comply 
with  the  rule  there  prescribed  in 
any  particular  is  fatal  where  it  is 
not  cured  by  an  appearance.'  In 
McMinn  v.  Whelan,  27  Cal.  300,  de- 
cided in  1866,  the  plaintiff  in  eject- 
ment traced  his  title  from  one 
Maume.  The  defendants  endeav- 
ored to  show  that  the  title  had 
passed  to  one  of  them  under  a 
previous  judgment  against  Maume. 
This  judgment  was  recovered 
against  Maume  and  others,  who 
were  nonresidents  of  the  state, 
upon  service  of  summons  by  publi- 
cation. It  appeared  from  the  rec- 
ord that  a  supplemental  complaint 
had  been  filed  in  the  action,  and 
that  the  summons  published  was  is- 
sued upon  the  original  complaint, 
and  not  after  that  had  been  super- 
seded   by    the    supplemental     com- 


plaint. It  was  objected  that  the 
publication  thus  made  was  insufficient 
to  give  the  court  jurisdiction  of 
the  person  of  the  absent  defend- 
ants; the  objection  was  answered 
by  the  position  that  the  judgment 
could  not  be  questioned  collaterally, 
for  the  reason  that  the  jurisdiction 
of  a  court  of  general  or  superior 
jurisdiction  would  be  presumed  in 
the  absence  of  evidence  on  the  face 
of  the  record  to  the  contrary.  But 
the  court  held  the  objection  well 
taken,  and  after  referring  to  the 
case  of  Peacock  v.  Bell,  in  Saunders, 
85  English  Eeports,  Full  Eeprint, 
84,  said  that  that  case  'involved  the 
question  of  jurisdiction  as  to  the 
subject  matter  of  the  action  and  not 
as  to  the  person  of  the  defendant, 
and  it  may  be  doubted  if  a  case  can 
be  found  which  sanctions  any  in- 
tendment of  jurisdiction  over  the 
person  of  the  defendant  when  the 
same  is  to  be  acquired  by  a  special 
statutory  mode  without  personal  ser- 
vice of  process.  If  jurisdiction  of 
the  person  of  the  defendant  is  to  be 
acquired  by  publication  of  the  sum- 
mons in  lieu  of  personal  service,  the 
mode  prescribed  must  be  strictly 
pursued.' "  The  principal  case,  Gal- 
pin  V.  Page,  supra,  has  stood  the 
test  of  years,  and  has  been  recog- 
nized as  the  authority  for  all  the 
propositions  referred  to.  In  First 
Nat.  Bank  v.  Eastman,  144  Cal. 
487,  103  Am.  St.  Eep.  95,  1  Ann. 
Cas.   626,   77  Pae.   1043,  we  find  it 
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things  may  be  brought  within  its  reach,  and  made  subject 
to  its  exercise.  It  seems  to  us  illogical  to  hold,  when  the 
averments  of  the  pleadings  show  that  personal  service 
might  have  been  made  within  the  jurisdiction,  that  this  will 
be  presumed  to  have  been  done  if  the  record  be  silent,  or 
do  not  show  to  the  contrary,  when  the  court  has  exercised, 
or  assumed  to  exercise,  the  power  to  make  a  final  judg- 
ment, but  to  hold  that  the  same  presumption  will  not  be 
indulged  as  to  proper  citation  by  publication,  or  as  to  the 
seizure  of  property,  when  the  pleadings  show  that  these 
things  were  necessary  to  be  done,  and  could  have  been 
done,  before  the  court  assumed  the  power  to  render  a  final 
judgment.  In  either  case  the  presumption  that  the  court 
did  not  render  a  final  judgment  until  it  was  authorized  to 
do  so  arises  from  the  fact  that  to  have  done  otherwise 
would  have  been  a  breach  of  duty,  which  is  never  pre- 
sumed from  the  doing  of  an  act  that  may  have  been  legal.^'' 
If  "it  appears  from  the  inspection  of  the  record  of  a  court 
of  general  jurisdiction  that  the  defendant,  against  whom 
a  personal  decree  or  judgment  is  rendered,  was,  at  the 
time  of  the  alleged  seizure,  without  the  territorial  limits 
of  the  court,  and  thus  beyond  the  reach  of  its  process,  and 
that  he  never  appeared  in  the  action,  the  presumption  of 
jurisdiction  over  his  person  ceases,  and  the  burden  of 
establishing  the  jurisdiction  is  cast  upon  the  party  who 
invokes  the  benefit  of  protection  of  the  judgment  or  de- 
cree."®* If,  however,  the  record  shows  that  the  defend- 
ant was  a  resident  of  the  territory  of  the  state  within  which 

cited  as  authority  to  the  proposition  resident.     The      courts      universally 

that  a  judgment  in  rem  may  be  ob-  hold  that  such  personal  judgment  is 

tained   against  property  within   the  void   as   to   all   matters   and   things 

jurisdiction   of  the   court   belonging  except  as  to  the  disposition  of  the 

to   an   absent   nonresident,   or   when  property   seized.     The    long    line   of 

the   property   of   the   nonresident   is  its  citations  can  be  traced  down  to 

attached,  the  court  may  in  the  suit  Copley   v.    Ball,    176    Fed.   682,   100 

dispose     of     the     seized     property  C.  C.  A.   234. 

against  the  nonresident;  but  it  can-  bt  Stewart   v.   Anderson,    70   Tex. 

not   go   further   and   render   a   per-  588,  8   S.  W.  295.     See,   also,   Gem- 

sonal  judgment  against  him,  except  mell  v.  Eice,  13  Minn.  400. 

one  which  can  be  enforced  as  to  the  BS  Galpin  v.  Page,  supra, 
seized    property    against   such   non- 
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such  a  court  sits,  its  process  must  be  served  upon  him 
personally,  and  it  ought  to  be  presumed  in  such  a  case, 
nothing  appearing  in  the  record  to  show  to  the  contrary, 
that  personal  service  was  made  before  the  court  entered 
a  final  decree  or  judgment.  While  these  decisions  are  en- 
titled to  weight'®  the  student  is  called  upon  to  accept  no 
arbitrary  dictum  that  one  case  conflicts  with  another  with- 
out subjecting  the  alleged  conflict  to  his  own  analysis  and 
satisfying  himself.  If  he  accepts  the  obiter  dicta  of  some 
decisions,  he  will  find  himself  hampered  with  a  supposed 
contradiction  to  many  legal  propositions.  In  one  of  the 
cases  which  follow  the  Texas  case  referred  to,*"  we  find 
the  court  says:  "Appellant  contends  that  the  rule  is  de- 
clared in  Galpin  v.  Page,  18  Wall.  350,  21  L.  Ed.  959,  to 
be,  that  no  presumption  shall  be  indulged  in  favor  of  a 
judgment  against  a  nonresident  by  publication.  There  are 
expressions  in  the  opinion  very  much  tending  in  that  di- 
rection. But  whatever  may  have  been  said  in  Galpin  v. 
Page  must  yield  to  the  later  and  better  rule  laid  down 
in  Applegate  v.  Lexington  etc.  Min.  Co.,  117  U.  S.  255,  29 
L.  Ed.  892,  6  Sup.  Ct.  Rep.  742,  where  it  is  said:  'Where  a 
court  of  general  jurisdiction  is  authorized  in  a  proceeding, 
either  statutory  or  at  law  or  in  equity,  to  bring  in,  by  pub- 
lication or  other  substituted  service,  nonresident  defend- 
ants interested  in  or  having  a  lien  upon  property  lying 
within  its  territorial  jurisdiction,  but  is  not  required  to 
place  the  proof  of  service  upon  the  record,  and  the  court 
orders  such  substituted  service,  it  will  be  presumed  in 
favor  of  the  jurisdiction  that  service  was  made  as  ordered, 
although  no  evidence  thereof  appears  of  record,  and  the 
judgment  of  the  court,  so  far  as  it  affects  such  property, 
will  be  valid.'  "  Now,  so  far  from  what  was  said  in  Galpin 
V.  Page  yielding  to  the  so-called  later  and  better  rule  in 
Applegate  v.  Lexington  etc.  Min.  Co.,  we  find  Mr.  Justice 
Woods,  who  delivered  the  opinion  of   the    court,  saying: 

59  Stewart     v.     Anderson,     supra,  60  MeHatton  v.  Rhodes,   143   Gal. 

has  been  followed  in  a  large   num-  275,  101  Am.  St.  Rep.  125,  76  Pae. 

ber    of    cases    and    distinguished   in  1036,     which     approves     the     Texas 

very  few.  See  3  Notes  on  Texas  case,  Stewart  v.  Anderson,  sv/pra. 
Reports,  1910  ed.,  828. 
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"The  result  of  the,  authorities  and  what  we  decide  is,  that 
where  a  court  of  general  jurisdiction  is  authorized  in  a 
proceeding,  either  statutory  or  at  law  or  in  equity  to  bring 
in,  by  publication  or  other  substituted  service,  nonresident 
defendants  interested  in  or  having  a  lien  upon  property 
lying  within  its  territorial  jurisdiction,  but  is  not  required 
to  place  the  proof  of  service  upon  the  record,  and  the 
court  orders  such  substituted  service,  it  will  be  presumed 
in  favor  of  the  jurisdiction  that  service  was  made  as  or- 
dered, although  no  evidence  thereof  appears  of  record,  and 
the  judgment  of  the  court,  so  far  as  it  affects  such  prop- 
erty, will  be  valid.  The  case  of  Galpin  v.  Page,  18  Wall. 
350  (85  U.  S.  bk.  21,  L.  Ed.  959),  cited  by  counsel  for 
defendant,  is  not  in  conflict  with  this  proposition.  The 
judgment  set  up  on  one  side  and  attacked  on  the  other  in 
that  case  was  rendered  on  service  by  publication.  The 
law  permitted  service  to  be  made  by  publication  only  where 
certain  facts  were  made  to  appear  to  the  satisfaction  of 
the  court,  and  the  court  by  a  precedent  order,  which  mu.st 
necessarily  appear  of  record,  authorized  service  to  be  made 
by  publication.  But  the  record  showed  no  such  order,  and 
the  publication,  therefore,  was  the  unauthorized  act  of 
the  party,  and  appeared  affirmatively  to  be  invalid  and 
ineffectual.  See,  also,  Pennoyer  v.  Neff,  95  TJ.  S.  727,  734 
(bk.  24,  L.  Ed.  570,  572)."  These  cases  do  not  conflict  at 
all.  They  related  to  different  sets  of  circumstances,  and 
it  is  to  be  regretted  that  a  little  want  of  discrimination 
between  them  should  lead  to  their  possible  confusion,®^     To 

61  A  perusal  of  the  syllabi  of  the  2.  Where   the   record   states  facts 

two  cases,  so  far  as  this  discussion  showing  that  a   defendant   is   with- 

is  concerned,  will  confirm  this.     Ex-  out    the     territorial    limits    of    the 

tract    from    syllabus    in    Galpin  v.  court,   and  that   he  never  appeared 

Page:  in  the  action,  presumption  of  juris- 

1.  In  a  court  of  general  jurisdic-  diction  over  his  person  ceases,  and' 
tion,  acting  within  the  scope  of  its  the  burden  of  establishing  the  juris- 
general  powers,  when  jurisdiction  of  diction  is  cast  upon  the  party  who 
the  subject  matter  exists  and  ap-  invokes  the  benefit  or  protection  of 
pears,  jurisdiction  of  the  person  the  judgment  or  decree, 
will  be  presumed  when  the  record  3.  When,  by  law  of  a  state,  con- 
is  silent  as  to  the  latter,  but  such  structive  service  of  process  by  pub- 
presumption  will  be  limited  to  per-  licatiou  is  substituted  in  place  of 
sons  within  its  territorial  limits.  personal  citation  against  tho  person 
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sum  up  the  two  cases  and  to  show  the  law  as  it  stands,  we 
have  only  to  point  out  that  Applegate  v.  Lexington  etc. 
Min.  Co.,  referred  to,  decides  that  where  publication  or 
other  substituted  service  is  sufficient  to  bring  in  nonresi- 
dent defendants,  interested  in  local  property,  without  the 
proof  of  service  being  placed  upon  the  record,  and  the 
court  orders  such  publication  or  other  substituted  service, 
it  will  be  presumed  that  service  was  made  as  ordered — 
the  presumption  is  in  favor  of  the  jurisdiction — ^but  where, 
as  in  Galpin  v.  Page  referred  to,  the  law  permits  such 
publication  or  other  substituted  service  only  on  certain 
facts  being  made  to  appear  to  the  court  upon  which  the 
court  must  make  an  order  which  must  necessarily  appear 
of  record,  and  such  order  does  not  appear  of  record,  then 
the  presumption  in  favor  of  the  jurisdiction  cannot  be 
claimed.  In  the  one  case  the  unrequired  proof  of  service 
was  absent;  in  the  other  the  prerequisite  authority  for 


service; 


of  an  absent  party,  not  a  citizen  of 
the  state  nor  found  within  it,  a 
strict  and  literal  compliance  with 
the  statutory  provisions  is  neces- 
sary. 

4.  In  proceedings  had  under  spe- 
cial statutory  authority,  where  the 
special  powers  conferred  are  exer- 
cised in  a  special  manner,  not  ac- 
cording to  the  course  of  the  com- 
mon law,  or  where  the  general 
powers  of  the  court  are  exercised 
over  a  class  not  within  its  ordinary 
jurisdiction  upon  the  performance 
of  prescribed  conditions,  no  such 
presumption  of  jurisdiction  will  at- 
tend the  judgment  of  the  court. 
The  facts  essential  to  the  exercise 
of  the  special  jurisdiction  must  ap- 
pear in  such   cases   upon   the  record. 

Extract  from  syllabus  in  Applegate 
V.  Lexington  etc.  Min.  Co.: 

Where  a  court  of  general  jurisdic- 
tion is  authorized  to  bring  in,  by 
substituted  service,  nonresident  de- 
fendants    interested     in     property 


within  its  jurisdiction,  but  is  not  re- 
quired to  place  the  proof  of  service 
upon  the  record,  and  it  orders  such 
service,  it  will  be  presumed  in  favor 
of  the  jurisdiction  that  service  was 
made  as  ordered,  although  no  evi- 
dence thereof  appears  of  record; 
and  a  judgment  affecting  the  prop- 
erty  will  be   valid. 

62  The  two  leading  cases  and  the 
law  of  the  point  generally  were  well 
discussed  by  Wolverton,  J.,  in 
Cohen  v.  Portland  Lodge  No.  142, 
B.  P.  0.  E.,  144  Fed.  266,  where 
the  learned  judge  thus  expressed 
himself:  The  judgment  or  decree 
of  a  superior  court  intrusted  with 
general  jurisdiction,  acting  within 
the  scope  of  its  ordinary  powers  and 
in  pursuance  of  the  course  of  the 
common  law,  is  aided  by  an  attend- 
ant presumption  that  jurisdiction 
was  regularly  acquired,  as  to  both 
the  subject  matter  and  the  person, 
until  the  contrary  appears.  The 
presumption    supplies    any   omission, 
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§  33b  (28).  Same — Ministerial  powers. — The  limitation 
of  the  rule  when  the  action  in  the  court  is  ministerial  is 
now,  by  the  light  of  well-considered  decisions,  almost  self- 
evident.  It  has  occurred  that  the  exigency  for  the  exer- 
cise of  some  special  power  has  faced  the  legislature,  and 
in  lieu  of  appointing  an  officer  to  carry  out  the  will  of 
the  governing  body,  they  have  adopted  the  expedient  of 
intrusting  its  exercise  to  some  court  already  constituted. 
At  the  end  of  the  Civil  War,  several  cases  arose  under  an 
act  of  the  commonwealth  of  Virginia,  passed  the  9th  of 
March,  1862,  authorizing  the  county  courts  to  purchase 
and  distribute  salt  amongst  the  people  and  provide  pay- 
ment for  the  same.  It  will  thus  be  seen  that  a  jurisdiction 
entirely  nonlegal  was  being  exercised  by  the  courts,  and 
Christian,  J.,  in  one  of  such  cases  laid  down  what  may 
now  be  regarded  as  general  legal  propositions  of  universal 
application   governing   the   presumption   of   jurisdiction: 

jurisdiction  is  special,  and  not  ac- 
cording to  the  course  of  common 
law,  as  where  constructive  service 
of  summons  is  authorized  to  bs 
made  upon  persons  not  within  the 
territorial  jurisdiction  of  the  court. 
In  all  such  cases  the  essential  statu- 
tory prerequisites  should  appear  to 
have  been  observed  under  what  is 
usually  termed  a  "strict  construc- 
tion," because  in  derogation  of  the 
common  law:  17  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  pp.  1073-1080;  Gal- 
pin  V.  Page,  18  Wall.  (U.  S.)  350, 
21  L.  Ed.  959;  Odell  v.  Campbell,  9 
Or.  298;  Northcut  v.  Lemery,  8  Or. 
316.  But  this  rule  requires  nothing 
to  be  incorporated  in  the  record 
that  the  statute  does  not  so  require, 
and,  if  omissions  appear  with  refer- 
ence to  the  entry  of  such  pre- 
requisites to  jurisdiction,  the  pre- 
sumption will  even  then  supply  the 
deficiency:  Applegate  v.  Lexington 
etc.  Min.  Co.,  117  U.  S.  255,  29  L. 
Ed.  892,  6  Sup.  Ct.  Rep;  742.  See, 
also,  Gregory  v.  Bartlett,  56  Ark. 
36,  17  S.  W.  345. 


where  the  record  is  silent  as  to  the 
essential  steps  required  to  be  taken 
or  observed  as  a  prerequisite  to  the 
acquirement  of  jurisdiction.  Where, 
however,  the  record  speaks  respect- 
ing facts  or  conditions  upon  which 
jurisdiction  has  been  assumed,  it 
will  import  verity,  and  nothing  dif- 
ferent or  to  the  contrary  will  be 
presumed  in  aid  of  the  consequent 
adjudication.  If  it  were  otherwise, 
collateral  attack  would  be  unknown 
to  the  law,  as  the  presumption 
would  not  only  supply  all  omissions, 
but  would  also  transform  a  bad  and 
utterly  insufficient  record  into  a 
good  and  ample  one,  supporting  the 
judgment  or  decree  in  every  pre- 
scribed essential.  The  presumption 
is  not  to  be  indulged  where  the 
court  is  possessed  of  special  and 
limited  powers  only,  unless  it  may 
be  in  so  far  as  it  proceeds  accord- 
ing to  the  course  of  the  common  law 
in  the  acquirement  of  jurisdiction 
over  the  person  of  the  res;  nor  is  it 
to  be  indulged  where  the  process 
prescribed   for   the   acquirement    of 
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"When  a  court  of  general  jurisdiction  lias  conferred  upon 
it  special  powers  by  special  statute,  and  such  special  pow- 
ers are  exercised  judicially,  that  is,  according  to  the  course 
of  the  common  law  and  of  proceedings  in  chancery,  such 
judgment  cannot  be  impeached  collaterally.  But  when  a 
court  of  general  jurisdiction  has  conferred  upon  it  special 
and  summary  powers,  wholly  derived  from  statutes  which 
do  not  belong  to  it  as  a  court  of  general  jurisdiction,  and 
when  such  powers  are  not  exercised  according  to  the  course 
of  the  common  law,  its  action  being  ministerial  only  and 
not  judicial, — in  such  cases  its  decision  must  be  regarded 
and  ti'eated  like  those  of  courts  of  limited  and  special  ju- 
risdiction and  no  such  presumption  of  jurisdiction  will 
attend  the  judgment  of  the  court.  But  in  such  cases  the 
facts  essential  to  the  exercise  of  the  special  jurisdiction 
must  appear  upon  the  face  of  the  record. ' '  '^^ 

§  34  (29).  Regularity  of  proceedings  subsequent  to 
gaining  jurisdiction. — It  must  not  be  assumed  that  tho 
presumption  applies  only  to  the  fact  of  jurisdiction.  It 
is  common  knowledge  that  the  proportion  which  jurisdio- 

63  Pulaski  Co.  v.  Stuart,  28  Gratt.  country  is,  in  a  very  large  propor- 

(Va.)    872;    Thatcher    v.    Powell,    6  tion,    dependent   upon    special   stat- 

Wheat.    (U.   S.)    119,   5  L.  Ed.   221;       utes      conferring     it In      all 

Cooper  V.   Sunderland,  -3  Iowa,   114,  cases   where   the   new     powers    thus 

66  Am.  Dec.  52;,  Shivers  v.  Wilson,  conferred  are  to  be  brought  into  ac- 

5  Har.  &  J.   (Md.)   130,  9  Am.  Dec.  tion  in  the   usual  form   of   common 

497;  Foster  v.  Glazener,  27  Ala.  391;  law   and   chancery    proceedings,   we 

Denning      v.      Corwin,      11      Wend.  apprehend  there  can  be  little  doubt 

(N.  Y.)   647;  Ludlow  v.  Johnston,  3  that    the   same   presumptions    as    to 

Ohio,  553,  17  Am.  Dec.  609;  Embury  the  jurisdiction  of  the  court  and  the 

V.  Connor,  3  N.  Y.  511,  53  Am.  Dec.  conclusiveness  of  its  action  will  be 

325;    Brown    v.    Wheelock,    75    Tex.  made     as     in     cases     falling     more 

385,    7    S.    W.    Ill,    841.     The    fact  strictly  within  the  usual  powers  of 

that  judgments  are  entered  on  war-  the     court.     On     the     other     hand, 

rant    of    attorney    does    not    render  powers    may    be    conferred    on    the 

the    proceeding     of     this     statutory  court  and   duties  required   of  it,   to 

character:    Bush   v.   Hanson,   70   111.  be  exorcised  in  a,  special  and  often 

480.     In   Harvey   v.    Tyler,   2   Wall.  summary  manner,  in  which  the  order 

(U.  S.)  328,  342,  17  L.  Ed.  871,  the  or  judgment   of  the  court  can   only 

supreme  court  of  the  United  States  be    supported   by    a    record    which 

uses   the   following   language:    "The  shows  that  it  had  jurisdiction  of  the 

jurisdiction  which  is  now  exercised  case." 
by   the   common-law    courts    in   this 
Evidence  I — 13 
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tion  bears  to  tlie  rest  of  the  cause,  while  paramount  in 
importance,  is  that  of  one  of  several  elements  going  to 
make  up  the  record.  The  presumption  not  only  applies 
to  the  fact  of  jurisdiction,  but  to  the  regularity  of  pro- 
ceedings subsequent  to  the  gaining  of  jurisdiction.  When 
the  jurisdiction  of  a  competent  court  has  attached,  every 
act  is  presumed  to  have  been  rightly  done  until  the  con- 
trary appears.  This  applies  not  only  to  the  final  decree 
but  to  every  judgment  or  order  rendered  in  the  various 
stages:  of  the  proceeding.^    The  reasons  on  account  of 


«4  Fox  v.  Koyt,  12  Conn.  491,  31 
Am.  Dec.  760;  Jaeksou  v.;  Aster,  1 
Picn.  (Wis.)  137,  39  Am.  Dec.  289; 
Slicer  v.  Bank  of  Pittsburg,  IS 
How.  (U.  S.)  571,  14  L.  Ed.  1063; 
Blair  v.  Railway  Co.,  89  Mo.  383,  1 
S.  W.  350.  If  iill  of  exceptions  does 
not  contain  all  the  evidence,  it  will 
be  presumed  that  the  evidence  was 
sufficient  to  support  the  judgment: 
Wagers  v.  Dickey,  17  Ohio,  439,  49 
Am.  Dec.  467;  Wood  v.  Lakeshore 
By.  Co.,  49  Mich.  370,  13  N.  W. 
779;  Butler  v.  Winona  Mill  Co.,  28 
Minn.  205,  41  Am.  Eep.  277,  9  N.  W. 
697;  Belkin  v.  Ehodes,  76  Mo.  643; 
Fife  V.  Commonwealth,  29  Pa.  429; 
Abbott  V.  Johnson,  47  Wis.  239,  2 
N.  W.  332;  United  States  v.  White, 
5  Craneh  C.  C.  73,  Fed.  Cas.  No. 
16,676;  Credit  Foncier  v.  Eogers,  10 
Neb.  184,  4  N.  W.  1012.  Unless 
record  shows  otherwise,  it  will  be 
presumed  that  improper  evidence 
was  not  admitted:  Wetmore  v.  Mell, 
1  Ohio  St.  26,  59  Am.  Dec.  607; 
Sutton  v.  Reagan,  5  Blackf.  (Ind.) 
217,  33  Am.  Dec.  466;  Boston  v. 
Lewis,  3  Ariz.  5,  20  Pac.  310;  or  it 
admitted  was  disregarded:  Eitter 
V.  Schenk,  101  111.  387;  that  every 
fact  susceptible  of  proof  ■  was 
proved:  Walling  v.  Kinnard,  10  Tex. 
508,  60  Am.  Dec.  216;  that  the 
crMrge  of  the  court  was  correct: 
Sims  V.  State,  68  Ga.  486;  Lackey 
TT,    Bostwick,    54    Ga.    45;    that    the 


jury  followed  the  instructions  of  the 
court:  Abbott  v.  M.  L.  H.  &  T.  Co., 
126  Wis.  634,  4  L.  E.  A.,  IST.  S.,  202, 
106  N.  W.  523;  that  where  the  law 
required  instructions  to  be  in  writ- 
ing, that  instruction  was  refused 
because  not  in  writing:  Green  v. 
State,  66  Ala.  40,  41  Am.  Eep.  744; 
that  the  grand  jury  was  duly  sub- 
poenaed: Long  V.  State,  46  Ind. 
582;  that  the  trial  jury  were  dilly 
sworn  (Osgood  v.  State,  64  Wis.  472, 
25  N.  W.  529),  and  in  ch,aTge  of  a 
sworn  officer  (State  v.  Pitts,  11 
Iowa,  343),  duly  admonished  by  the 
judge  (State  v.  Shelledy,  8  Iowa, 
477),  and  that  they  possessed  suffi- 
cient intelligence  to  understand  the 
judge:  Hart  v.  Newton,  48  Mich. 
401,  12  N.  W.  508;  that  the  prisoner 
was  present  in  court  during  all  pro- 
ceedings: People  V.  Stuart,  4  Cal. 
218  (but  in  French  v.  State,  85  Wis. 
400,  39  Am.  St.  Eep.  855,  21  L.  E. 
A.  402,  55  N.  W.  566,  a  conviction 
of  murder  was  not  sustained  where 
neither  the  minutes  of  the  clerk 
nor  the  record  showed  that  the  pris- 
oner was  present  in  court  when  the 
verdict  of  guilty  was  rendered  or 
that  he  was  present  when  sentence 
was  pronounced  against  him;  but  in 
Hoffman  v.  State,  88  Wis.  166,  59  N. 
W.  588,  such  defective  record  was 
allowed  to  be  amended  upon  testi- 
mony of  the  clerk  and  the  sheriff) ; 
that   the   bill    of   exceptions   is   cor- 
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which  the  courts  indulge  such  presumptions  as  are  enumer- 
ated in  the  notes  are  thus  stated  in  a  Pennsylvania  case: 
"We  are  not  to  expect  too  much  from  the  records  of  judi- 
cial proceedings.  They  are  memorials  of  the  judgments 
and  decrees  of  the  judges  and  contain  a  general,  but  not 
particular,  detail  of  all  that  occurs  before  them.  If  we 
should  insist  upon  finding  every  fact  fully  recorded  which 
must  occur  before  a  citizen  could  be  punished  for  an  bf- 
fense  against  the  laws,  we  should  destroy  public  justice 
and  give  unbridled  license  to  crime.  Much  must  be  left 
to  intendment  and  presumption,  for  it  is  often  less  difficult 


rect:  Bastmaa  v.  People,  93  111.  112; 
that  tlie  judgment  was  regular: 
Palkner  v.  Christian,  51  Ala.  495; 
Bunker  v.  Band,  19  Wis.  253,  88  Am. 
Dee.  684.  After  verdict  all  pre- 
sumptions are  in  its  favor:  Gentry 
r.  McKehen,  5  Dana  (Kj-.),  34; 
Christ  V.  People,  3  Colo.  394.  After 
judgment  it  will  be  presumed  that 
summons  was  d%ty  served:  Bay  v. 
Bowley,  1  Hun  (N.  ,Y.),  614;  that 
proper  steps  were  taken  to  secure 
discharge  in  bankruptcy:  Young  v. 
Bidenbough,  3  Dill.  (U.  S.)  239,  Fed. 
Gas.  No.  18,173;  Salters  v.  Tobias, 
3  Paige  Ch.  (N.  Y.)  338;  that  writ 
properly  returned  was  duly  served: 
Drake  v.  Duvenick,  45  Cal.  455;  that 
necessary  pa/rties  were  before  the 
court:  Jones  v.  Edwards,  78  Ky.  6; 
that  all  persons  interested  had  due 
notice:  Brown  v.  Wood,  17  Mass. 
68;  Gibson  v.  Foster,  2  La.  Ann. 
509;  that  where  several  acts  in  a 
judicial  proceeding  are  performed 
on  the  same  day,  they  were  per- 
formed m  proper  order  to  give  them 
legal  effect:  Knowlton  v.  Culver,  2 
Finn.  (Wis.)  243,  52  Am.  Dec.  156, 
12  Morr.  Min.  Bep.  682;  Metts  v. 
Bright,  4  Dev.  &  B.  (N.  0.)  311,  32 
Am.  Dee.  683;  that  names  of  wit- 
nesses were  duly  published  in 
naturalization  proceedings:  United 
States  V.  Erickson,  ,188  Fed.  747; 
that     defects     in    jurat     were     sup- 


plied by  evidence.-  Keclaraation 
District  v.  Snowball,  160  Cal.  695, 
117  Pac.  905,  118  Pac.  514;  that 
the  court  had  proper  evidence  for 
making  an  order:  Commonwealth 
V.  Bolkom,'  3  Pick.  (Mass.)  281; 
Barnard  v.  Heydrick>  49  Barb. 
(N.  Y.)  62;  State  v.  Lewis, 
22  N.  J.  L.  564.  The  prima  facie 
presumption  that  an  af&davit  is 
sworn  to  in  the  county  named  in  its 
caption  or  venue  is  overcome  by  the 
presumption  that  an  officer's  acts 
are  performed  at  the  county  where 
he  is  legally  authorized  to  act:  Sal- 
zer  Lumber  Co.  v,  Claflin,  16  N.  D. 
601,  113  N.  W.  1036.  The  presump- 
tion applies  where  records  and  doc- 
umentary evidence  are  lost  and 
proof  by  secondary  evidence  is 
made:  In  re  Warfield,  22  Cal.  51,  83 
Am.  Dec.  49;  Carroll  v.  Peake,  1 
Pet.  (IT.  S.)  18,  7  L.  Ed.  34.  It  has 
been  held  that  the  presumption  ap- 
plies only  between  parties  to  the 
proceeding:  Seechrist  v.  Baskin,  7 
Watts  &  S.  (Pa.)  403,  42  Am.  Dec. 
251.  Courts  will  presume  that  par- 
ties are  sui  juris,  without  disability, 
till  the  contrary  appears:  Gunter 
V.  Hinson,  161  Ala.  536,  50  South. 
86.  Where  an  application  to  be 
appointed  administrator  was  lodged 
before  the  resignation  of  the  public 
administrator  was  accepted,  but 
such    application    was    not    granted 
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to  do  things  correctly  than  to  describe  them  correctly. "®° 
It  is  equally  common  knowledge  that  all  requisitions  of  the 
law  are  conditions  precedent  to  a  right  claimed,  and  that 
they  must  be  performed  before  the  power  of  a  court  can 
be  successfully  invoked.  But  the  provisions  of  the  law 
do  not  always  prescribe  what  shall  be  deemed  evidence  that 
such  acts  have  been  done,  nor  do  they  always  direct  that 
their  performance  shall  appear  on  the  record.  The  United 
States  supreme  court  in  an  old  but  important  suit  dealing 
with  land  sold  under  foreign  attachment  laws,  where  cer- 
tain irregularities  in  the  sale  under  judicial  process  were 
relied  upon,®®  said:  "This  leaves  the  question  open  to  the 
application  of  those  general  principles  of  law  by  which  the 
validity  of  sales  made  under  judicial  process  must  be 
tested,  in  the  ascertainment  of  whicli  we  do  not  think  it 
necessary  to  examine  the  record  in  the  attachment,  for 
evidence  that  the  acts  alleged  to  have  been  omitted  appear 
therein  to  have  been  done.  Assuming  the  contrary  to  be 
the  case,  the  merits  of  the  present  controversy  are  nar- 
rowed to  the  single  question,  whether  this  omission  in- 
validates the  sale.  The  several  courts  of  common  pleas 
of  Ohio,  at  the  time  of  these  proceedings,  were  courts  of 
general  civil  jurisdiction;  to  which  was  added,  by  the 
act  of  1805,  power  to  issue  writs  of  attachments,  and  order 
a  sale  of  the  property  attached  on  certain  conditions.  No 
objection,  therefore,  can  be  made  to  their  jurisdiction  over 
the  case,  the  cause  of  action,  or  the  property  attached. 
The  process  which  they  adopted  was  the  same  as  prescribed 
by  the  law;  they  ordered  a  sale  which  was  executed  and 
on  the  return  thereof  gave  it  their  confirmation.  This 
was  the  judgment  of  a  court  of  competent  jurisdiction  on 
all  the  acts  preceding  the  sale,  affirming  their  validity 

until  after  acceptance  and  discharge  livery    was    made":    Jennings    v.    Lb 

of     the     public     administrator,     the  Breton,    80    Cal.    8,    21    Pae.    1127; 

court  said:   "If  it  is  necessary,  un-  Barboza    v.    Pacific    etc.    Co.    (Gal.), 

der  section  1427,  that  the  estate  be  120  Pac.  767. 

delivered   up   by   the    first    adminis-  65  Beale  v.  Commonwealth,  25  Pa. 

trator   before   a   second   can   be   ap-  11. 

pointed,    it    must    be    presumed,    on  66  Voorheea  v.   Jackson,    10    Pet. 

the   record  before  ua,  thai  such  de-  (U.  S.)  449,  9  L.  Ed.  490,  499. 
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in  the  same  manner  as  their  judgment  had  affirmed  the 
existence  of  a  debt.  There  is  no  principle  of  law  better 
settled  than  that  every  act  of  a  court  of  competent  juris- 
diction shall  be  presumed  to  have  been  rightly  done  till 
the  contrary  appears.  This  rule  applies  as  well  to  every 
judgment  or  decree  rendered  in  the  various  stages  of  their 
proceedings,  from  the  initiation  to  their  completion,  as  to 
their  adjudication  that  the  plaintiff  has  a  right  of  action. 
Every  matter  adjudicated  becomes  a  part  of  their  record, 
which  thenceforth  proves  itself,  without  referring  to  the 
evidence  on  which  it  has  been  adjudged."®^    Jurisdiction 


67  The  case  of  Voorhees  v.  Jack- 
son, supra,  is  good  law.  So  late  as 
July,  1910,  we  find  it  referred  to  in 
Rexford  v.  Brunswlek-Balke-CoUen- 
der  Co.,  181  Fed.  462,  472.  Mr.  Jus- 
tice Swayne,  in  McNitt  v.  Turner, 
16  Wall.  (83  U.  S.)  353,  21  L.  Ed. 
341,  after  discussing  the  points  in- 
volved in  the  case,  which  related  to 
a  proceeding  by  an  administrator 
in  the  state  of  Illinois  to  sell  lands 
of  a  decedent  for  assets,  and  decid- 
ing that  although  there  were  irregu- 
larities the  court  which  ordered  the 
sale  had  jurisdiction,  and  laying 
down  the  rule  which  we  have  be- 
fore referred  to,  that  when  jurisdic- 
tion has  attached,  whatever  errors 
may  subsequently  occur  in  its  ex- 
ercise cannot  be  impeached  collater- 
ally save  for  fraud,  proceeds  fur- 
ther to  say  that  the  order  of  sale 
before  the  court  was  within  the 
rule,  and  then  quotes  from  Grignon's 
Lessee  v.  Astor  et  al.,  2  How.  (0. 
S.)  341,  11  L.  Ed.  283,  the  follow- 
ing: "The  purchaser  under  it  is  not 
bound  to  look  beyond  the  decree. 
If  there  is  error  in  it  of  the  most 
palpable  kind,  if  the  court  which 
rendered  it  have,  in  the  exercise  of 
its  jurisdiction,  disregarded,  mis- 
construed, or  disobeyed  the  plain 
provisions  of  the  law  which  gave 
them  the  power  to  hear  and   deter- 


mine the  case  before  them,  the  title 
of  the  purchaser  is  as  much  pro- 
tected as  if  the  adjudication  would 
stand  the  test  of  a  writ  of  error; 
and  so  where  an  appeal  is  given,  but 
not  taken,  in  the  time  allowed  by 
law.  This  case  and  the  case  of 
Voorhees  v.  Bank  of  the  United 
States,  10  Pet.  (U.  S.)  449,  9  L.  Ed. 
490,  are  the  leading  authorities  in 
this  court  upon  the  subject.  Other 
and  later  cases  have  followed  and 
been  controlled  by  them.  Stow  v. 
Kimball,  28  111.  93,  affirms  the  same 
doctrine."  And  again  in  Davis  v. 
Gaines,  104  U.  S.  386,  26  L.  Ed. 
757,  the  law  as  laid  down  in  Thomp- 
son V.  Tolmie,  2  Pet.  (27  U.  S.) 
156,  7  L.  Ed.  381,  is  reiterated  in 
the  following  language:  "The  law 
appears  to  be  settled  in  the  states 
that  courts  will  go  far  to  sus- 
tain hona  fide  titles  acquired  under 
sales  made  by  statutes  regulating 
sales  made  by  order  of  the  orphans' 
courts.  When  there  has  been  a,  fair 
sale  the  purchaser  will  not  be  bound 
to  look  beyond  the  decree,  if  the 
facts  necessary  to  give  the  court  ju- 
risdiction appear  on  the  face  of  the 
proceedings."  And  the  court  goes 
further  in  the  case  of  Davis  v.  Gaines 
to  say  that:  "It  is  sufficient  for 
the  buyer  to  know  that  the  court 
had    jurisdiction    and     exercised     it. 
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is  authority  to  hear  and  determine.  It  is  an  axiomatic 
proposition  that,  when  jurisdiction  has  attached,  whatever 
errors  may  subsequently  occur  in  its  exercise,  the  pro- 
ceeding being  coram  judice  can  be  impeached  collaterally 
only  for  fraud.®* 

§  35.  Same^ — Federal  courts. — It  was  settled  by  the 
United  States  supreme  court  at  a  very  early  date  that, 
although  the  judgments  and  decrees  of  the  circuit  courts 
might  be  erroneous,  if  the  records  failed  to  show  the  facts 
on  which  the  jurisdiction  of  the  court  rested,  such  as  that 
the  plaintiffs  were  citizens  of  different  states  from  the 
defendants,  yet  they  were  not  nullities,  and  would  bind 
the  parties  until  reversed  or  otherwise  set  aside.*®  In  a 
well-known  case,'^"  the  circuit  court  had  taken  jurisdiction 
of  a  suit  and  rendered  a  decree,  and  the  decree  was  re- 
versed by  the  United  States  supreme  court  on  appeal,  and 
the  cause  remanded  with  directions  to  proceed  in  a  par- 
ticular way.  When  the  case  got  back  it  was  discovered 
that  the  cause  was  "not  within  the  jurisdiction  of  the 
court,"  and  the  judges  of  the  circuit  court  certified  to 
the  supreme  court  that  they  were  opposed  in  opinion  on  the 
question  whether  it  could  be  dismissed  for  want  of  juris- 
diction after  this  court  had  acted  upon  it.  To  that  ques- 
tion the  following  answer  was  certified  back:  "It  appear- 
ing that  the  merits  of  the  cause  had  been  finally  decided 
in  this  court,  and  that  its  mandate  required  only  the  exe- 
cution of  its  decree,  it  is  the  opinion  of  this  court  that 
the  circuit  court  is  bound  to  carry  the  decree  into  execu- 
tion, although  the  jurisdiction  of  that  court  be  not  alleged 
in  the  pleadings. ' '  That  was  in  1810.  In  1825  it  was  fol- 
lowed by  an  opinion  of  Mr.  Justice  Washington,  who,  after 
referring  to  the  previous  decisions,  laid  down  what  has 
been  accepted  as  the  sound  principle  to  be  applied.    He 

and  that   the   order   on  the  face   of  v.   Iowa   Homestead   Co.,    123   TJ.   S. 

which   the  purchase   was   made    au-  557,  31  L.  Ed.  204,  8  Sup.  Ct.  Kep. 

thorized    the    sale."  217. 

68  McNitt  V.  Turner,  supra.  70  Skillern    v.    May,    10   U.   S.    (6 

69  Des   Moinea   Nav.   &  B.   R.   Co.  Cranch),  267,  3  L.  Ed.  220. 
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said;"  "The  district  and  circuit  courts  of  the  United 
States,  though  of  limited  jurisdiction,  are  not  inferior 
courts  in  the  technical  sense  of  the  term.  If  jurisdiction 
does  not  appear  upon  the  proceedings,  their  judgments 
and  decrees  will  be  reversed  on  error  or  appeal.  But  they 
are  not  nullities  which  may  be  disregarded  in  a  collateral 
proceeding.  In  this  respect  the  district  and  circuit  courts 
of  the  United  States  gtand  on  the  same  footing  as  courts 
of  general  jurisdiction;  and  the  authority  of  such  courts 
is  always  presumed,  until  the  contrary  is  shown.  "'^^  It 
will  thus  be  seen  that  the  same  presumptions  which  are 
indulged  in  favor  of  courts  of  general  jurisdiction  of  the 
several  states  exist  with  the  same  vigor  in  the  federal 
courts.  Limited  as  is  the  jurisdiction  of  the  inferior  nisi 
prius  courts  of  the  United  States,  and  subject  to  a  pre- 
sumption against  jurisdiction  throughout  the  progress  of 
a  cause,  yet  the  judgments  of  these  tribunals  are  not  nulli- 
ties, although  jurisdiction  is  not  shown  upon  the  record. 
Such  judgments  are,  although  jurisdiction  is  not  apparent, 
binding  upon  the  parties,  and  the  presumption  of  their 
validity  is  as  sound  in  the  federal  as  we  have  shown  it 
to  be  in  the  state  courts.''* 

Tl  MeCormick     v.     Sullivant,     10  jurisdiction    by    the    supreme    court; 

Wheat.    (U.   S.)    192,   6   L.   Ed.   300,  Erwin  v.  Lowry,  7  How.  (U.  S.)  180, 

302.  12    L.    Ed.    658,    holding    that    final 

72  Euckman  v.  Cowell,  1  N.  Y.  judgment  of  federal  court  could  not 
505,  507;  Eeed  v.  Vaughan,  15  Mo;  be  attacked  collaterally  in  state  court, 
137,  55  Am.  Dee.  133;  Thorns  v.  for  want  of  jurisdiction;  Kennedy  v. 
Southard,  2  Dana  (Ky.),  475,  27  Bank,  8  How.  (U.  S.)  611,  12  L.Ed. 
Am.  Dec.  467;  Byers  v.  Fowler,  12  1219,  holding  that  though  proceed- 
Ark.  218,  54  Am.  Dec.  271;  Turreii  ings  were  erroneous  for  want  of  al- 
V.  Warren,  25  Minn.  9;  Pierro  v.  St.  legation  of  citizenship  of  parties, 
Paul  Ey.  Co.,  37  Minn.  314,  34  JS.  they  were  not  for  that  reason  void; 
W.  38.  Des   Moines   Co.   r.   Homestead   Co., 

73  From  vol.  2  of  Notes  on  TJ.  S.  123  TJ.  8.  557,  8  Sup.  Ct.  Eep.  220, 
Reports,  pp.  408,  409,  we  extract  the  31  L.  Ed.  204,  holding  not  void  an  un- 
following:  Numerous  cases  have  af-  reversed  judgment  of  federal  court 
firmed  this  doctrine,  applying  it  as  where  jurisdiction  did  not  appear; 
follows,  considering  first  supreme  Cuddy,  Petitioner,  131  U.  S.  284,  33 
court  citations:  Bank  v.  Moss,  6  L.  Ed.  156,  9  Sup.  Ct.  Eep.  704,  hold- 
How.  (U.  S.)  40,  12  L.  Ed.  334,  hold-  ing  that  jurisdiction  of  court  in  con- 
ing final  judgment  by  circuit  court  tempt  proceedings  could  not  be  as- 
could  only  be  disturbed  for  want  of  sailed  collaterally  on  application  for 
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§  36  (31).  The  rule  as  to  inferior  courts. — The  inferior 
courts  of  special  and  limited  jurisdiction  do  not  share  to 
the  like  extent  as  the  superior  courts  the  presumption  in 
favor  of  jurisdiction.  In  the  old  leading  case  of  Peacock 
V.  Bell,''*  dating  from  the  seventeenth  year  of  the  reign  of 
Charles  II,  the  haphazard  King  of  England,  vrhose  reign  is 


writ  of  habeas  corpus;  In  re  Oooper, 
143  V.  S.  506,  36  L.  Ed.  243,  12 
Sup.  Ct.  Eep.  462,  holding  decree  of 
district  court  in  admiralty  could  not 
be  attacked  collaterally  on  applica- 
tion for  writ  of  prohibition;  Evers 
V.  "Watson,  156  U.  S.  533,  39  L.  Ed. 
523,  15  Sup.  Ct.  Eep.  432,  where  held 
decree  of  circuit  court  could  not  be 
attacked  in  collateral  proceedings 
in  same  court  for  want  of  jurisdic- 
tion; Dowell  V.  Applegate,  152  U.  S. 
339,  38  L.  Ed.  467,  14  Sup.  Ct.  Eep. 
616,  holding  unreversed  deer^  of 
circuit  court  binding  upon  parties, 
and  could  not  be  treated  as  a  nul- 
lity by  state  court  because  jurisdic- 
tion had  not  appeared;  Cutler  v. 
Huston,^  158  TJ.  S.  430,  39  L.  Ed. 
1042,  15  Sup.  Ct.  Eep.  871,  holding 
judgment  of  circuit  court  could  not 
be  treated  as  void  in  collateral  pro- 
ceeding on  ground  that  diverse  cit- 
izenship of  parties  had  not  ap- 
peared; In  re  Lennon,  166  IT.  S.  553, 
41  L.  Ed.  1112,  17  Sup.  Ct.  Eep. 
660,  where  diverse  citizenship  of 
plaintiff  and  defendants  appeared 
on  the  record  in  circuit  court,  con- 
trary not  permitted  to  be  shown  and 
judgment  assailed  therefor  on  peti- 
tion for  habeas  corpus.  To  which 
may  be  added  Chesapeake  &  Ohio 
E.  E.  Co.  V.  McCabe,  213  TJ.  S.  207, 
53  L.  Ed.  765,  29  Sup.  Ct.  Eep.  430. 
In  the  inferior  federal  courts  the 
following  cases  rely  on  the  same 
rule:  Brown  v.  Noyes,  2  Wood.  & 
M.  75,  Fed.  Cas.  No.  2023;  Speigle 
V.  Meredith,  4  Biss.  127,  Fed.  Cas. 
No.  13,227;  The  Pideliter,  1  Saw. 
156,   1   Abb.   (U.  S.)   579,  Fed.  Cas. 


No.  4755;  Farmers'  etc.  Co.  v.  Mc- 
Kinney  _6  McLean,  10,  Fed.  Cas.  No. 
4667;  Holmes  v.  Eailroad  Co.,  7  Saw. 
392,  9  Fed.  237;  In  re  Eaton,  51  Fed. 
805;  Skirving  v.  Insurance  Co.,  59 
Fed.  745,  8  C.  C.  A.  241,  19  U.  S. 
App.  442;  Foltz  v.  Eailway  Co.,  60 
Fed.  318,  8  C.  C.  A.  635,  19  U.  y. 
App.  576;  Ex  parte  Lennon,  64  Fed. 
322,  12  C.  C.  A.  134,  22  V.  S.  App. 
561;  Pullman  Co.  v.  Washburn,  66 
Fed.  794;  Board  r.  Piatt,  79  Fed. 
571,  25  C.  C.  A.  87,  49  TJ.  S.  App. 
216,  222;  Dexter  Co.  v.  Sayward,  84 
Fed.  303;  Ludington  v.  The  Nucleus, 
15  Fed.  Cas.  1095,  Fed.  Cas.  No. 
8598;  In  re  McDonald,  16  Fed.  Cas. 
28,  Fed.  Cas.  No.  8751.  To  which 
may  be  added  Illinois  Cent.  E.  Co. 
v.  Sheegog,  177  Fed.  756;  Loeser  v. 
Savings  Deposit  Bank  &  Trust  Co., 
163  Fed.  212,  89  C.  C.  A.  642. 

74  Peacock  v.  Bell,  1  Saund.  73, 
85  Eng.  Eeprint,  88;  Lowry  v.  Er- 
win,  6  Eob.  (La.)  192,  39  Am.  Dec. 
556;  Tucker  v.  Harris,  13  Ga.  1,  58 
Am.  Dec.  488.  Courts  of  justice  ot 
the  peace  are  clearly  inferior  courts: 
Spear  v.  Carter,  1  Mich.  19,  48  Am. 
Dec.  688;  Levy  v.  Shurmau,  6  Ark. 
182,  42  Am.  Dec.  690;  Jones  v.  Hunt, 
90  Wis.  199,  63  N.  W.  81;  King  v. 
Inhabitants  of  All  Saints,  7  Barn.  & 
C.  785,  108  Eng.  Eeprint,  916;  al- 
though the  contrary  is  held  in  a  few 
states:  Billings  v.  Eussell,  23  Pa. 
189,  62  Am.  Dec.  330;  Fox  v.  Hoyt, 
12  Conn.  491,  31  Am.  Dec.  760; 
Wright  V.  Hazen,  24  Vt.  143;  Tur- 
ner v.  Ireland,  11  Humph.  (Tenn.) 
447 1  Stevens  v.  Mangum,  27  Miss. 
481. 
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sponsor  for  so  mucli  good  law,  we  find  tlie  law  truly  and 
tersely  expressed:  "The  rule  for  jurisdiction  is,  tHat  noth- 
ing shall  be  intended  to  be  out  of  the  jurisdiction  of  a 
superior  court,  but  that  which  specially  appears  to  be  so; 
and,  on  the  contrary,  nothing  shall  be  intended  to  be  within 
the  jurisdiction  of  an  inferior  court  but  that  which  is  so 
expressly  alleged."  In  1821  we  find  this  language  para- 
phrased thus:  "There  is,  however,  a  marked  and  decided 
distinction  between  superior  courts  of  general  jurisdic- 
tion, and  inferior  courts,  or  courts  of  special  and  limited 
jurisdiction.  In  the  former  case,  the  intendment  of  the 
law  is,  that  they  had  jurisdiction,  until  the  contrary  ap- 
pears ;  but  with  regard  to  inferior  courts,  or  those  of  special 
or  limited  jurisdiction,  those  who  claim  any  right  or  ex- 
emption under  their  proceedings  are  bound  to  show,  af- 
firmatively, that  they  had  jurisdiction. " ''°  By  this  it  is 
meant  that  it  must  appear  on  the  face  of  the  proceedings 
of  such  courts  that  they  have  acted  within  the  scope  of 
their  authority;  and  that  the  minijtes  Or  record  must  af- 

75  Mills  V.   Martin,   19  Johns.    (N.  54  Am.  Dec.  439;  Cooper  v.  Sunder- 

Y.)   33.     See  Wright  v.  Watson,  11  land,  3  Iowa,  114,  66  Am.  Dee.  52; 

Humph.     (Tenn.)      529;     Rogers     r.  Morrow  v.  Weed,  4  Iowa,  77,  66  Am. 

Cady,  104  Cal.  288,  43  Am.  St.  Eep.  Dec.  122;   Green  v.  Haskell,  24  Me. 

100,   38   Pac.   81.     The   land   against  180;    Clark   v.   Bryan,    16   Md.    171; 

which   a   vendor's   lien  is   sought   to  Truesdale  v.  Hazzard,  2  Mich.  344; 

be  enforced  is  presumed  to  be  with-  Boot  v.  MePerrin,  37  Miss.  17,  75 
in  the  territorial  jurisdiction  of  the  .    Am.  Dec.  49;.Bohland  v.   St.  Louis 

court   rendering  a   decree   enforcing  &   S.   P.   E.    Co.,   89   Mo.    180,    1   8. 

the  lien,  where  the  record  does  not  W.  147;  MeCloon  v.  Beattie,  46  Mo. 

show  the  location  of  the  laiud:  Fos-  391;  Kuker  v.  Beindorff,  63  Neb.  91, 

ter  V.  Givens,  67  Fed.  684,  14  C.  0.  88  N.  W.  190;  ,Tebbetts  v.  Tilton,  31 

A.  625;  Howard  v.  Qosset,  10  Q.  B.  N.   H.  273;   Graham   v.   Wl^itely,   26 

359,  59  E.  0.  L.  359,  116  Bug,  Ee-  N.  J.  L.  254;   In  re  Baker,  173   N. 

print,  139;  London  v.  Cox,  L.  K.  2  Y.  249,  65' N.  E.  1100;  Chemung  Ca- 

H.  L.  239;  Galpin  v.  Page,  18  Wall.  nal    Bk.    v.    Jndson,    8   N.    Y.    254; 

(U.  S.)  350,  21  L.  Ed.  959;  Gray  v.  People   v.   Koeber,   7   Hill    (N.   Y.), 

Larrimore,  4  Saw.   638,  2   Abb.    (U.  39;  Farley  v.  Parker,  6  Or.  105,  25 

S.)     542,    10    Fed.    Cas.    No.    5721;  Am.  Bep.  604;  Fowler  v.  Jenkins,  28 

Chamblee  v.   Cole,   128  Ala.   649,   30  Pa.   76;   Hopper   v.   Fisher,   2   Head 

South.  630;  McClure  v.  Hill,  36  Ark.  (Tenn.),   253;    Williams   v.   Ball,   52 

268;  Baymond  v.  Bell,  18  Conn,  81;  Tex.  603,  36  Am.  Bep.  730;  Vaughn 

Von  Kettler  v.  Johnson,  57  111.  109;  v.  Congdon,  56  Vt.  Ill,  48  Am.  Eep. 

People  V.  Seelye,  146  111.  189,  32  N.  753 ;    Mayer   v.   Adams,   27    W.   Va. 

E.  458;  Kenney  v.  Greer,  13  111.  432,  244. 
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firmatively  show  the  existence  of  all  facts  necessary  to 
jurisdiction.''®  It  does  not  necessarily  follow,  however, 
that  the  judgment  is  absolutely  void  if  the  matters  neces- 
sary to  jurisdiction  do  not  appear.  In  such  case,  although 
there  is  no  presumption  in  favor  of  jurisdiction,  it  has 
been  held  admissible  to  show  the  necessary  facts  by  ex- 
traneous evidence."  A  justice 's  court  is  an  inferior  court, 
and  its  jurisdiction  must  be  shown  affirmatively  by  a  party 
relying  upon,  or  claiming  any  right  under,  its  judgments. 
Where  it  nowhere  appeared  in  the  justice 's  docket  or  other 
papers,  in  an  action  determined  in  a  justice's  court,  that 
the  defendant  against  whom  judgment  by  default  was 
rendered  resided  in  the  township  in  which  the  action  was 
commenced,  or  that  he  was  within  any  of  the  exceptions 
enumerated  in  the  Practice  Act  of  California,  it  was  held  that 
when  the  proceedings  and  judgment  in  said  action,  as  con- 
tained in  said  docket  and  other  papers  alone,  were  offered  in 
evidence  against  the  defendant  in  another  action,  they  were 
properly  rejected,  because  jurisdiction  of  the  person  of  the 
defendant  did  not  affirmatively  appear.  The  fact  of  the  resi- 
dence of  defendant  in  a  particular  township  is  jurisdictional, 
but  the  Practice  Act  did  not  require  its  existence  to  be  re- 
corded in  the  justice's  docket,  or  be  made  to  appear  in 
any  written  evidence  of  the  proceedings  in  the  action,  nor 
did  it  provide  in  what  manner  such  facts  as  are  not  re- 
quired to  be  entered  in  the  docket  or  other  written  pro- 
ceeding shall  be  made  to  appear,  or  be  proved;  and,  fur- 
ther, that  in  such  case,  it  was  error  for  the  court  to  reject 
parol  evidence  that  such  defendant,  at  the  time  said  action 
was  commenced,  resided  in  the  township  where  it  was 
commenced.  Where  there  was,  in  fact,  no  written  evi- 
dence upon  the  question  of  residence  of  the  defendant,  in 

T6  Kempe   v.    Kennedy,    5    Cranch  (Ky.),  394;  Rutherford  v.  Crawford, 

(U.  S.),  173,  3  L.   Ed.  70;   HaU  v.  53  Ga.  138.     See  §  613,  post. 

Howd,    10   Conn.   514,   27   Am.   Dec.  "  Jolley   v.   Foltz,    34     Oal.   321; 

696;   Cooper  v.  Sunderland,  3  Iowa,  '^^'^  ^«"^«"  "■  ^weet,  51  N.  Y.  381. 

,,,    ..^  A       1-,       ■TO    TT               TIT  1.  ^"*  sueh  proof  is  not  allowed  as  to 

114,  66  Am.  Dec.  52;  Horan  v.  Wah-  x    i      -v.-  u    iv        j.  ^  ^ 

'  facts    wnicn    the    statutes     expressly 

renberger,  9  Tex.  313,  58  Am.  Dec.      require    to    be    recorded:    See    cases 
145;    Adams    v.    Tiernan,    5    Dana      last  cited. 
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a  judgment  rendered  in  a  justice's  court,  and  no  entry  in 
writing  upon  the  subject  is,  by  law,  required  to  be  made, 
parol  evidence  was  admissible  on  the  subject,  to  sustain 
such  judgment.  Such  proffered  evidence  in  no  respect 
contradicted  the  docket,  but,  on  the  contrary,  was  entirely 
consistent  with  it,  and  supported  the  judgment.  The  rule 
seems  to  be,  that  those  jurisdictional  facts  in  support  of 
judgments  in  justices'  courts  which  are  not  in  writing,  or 
required  to  be  in  writing,  or  in  fact  entered  in  the  docket, 
may  be  proved  by  parol ;  but  the  rule  is  otherwise  where 
the  statute  requires  such  facts  to  be  entered  in  the  docket 
and  they  are  so  entered,  or  where  they  actually  appear  in 
the  written  files  of  the  action,  because  parol  evidence  in 
such  cases  is  not  the  best  evidence,  and  such  entries  and 
writings  may  not  be  contradicted  by  parol  evidence.'^  The 
rule  that  no  presumptions  are  indulged  in  favor  of  the 
proceedings  of  inferior  courts  only  applies  to  the  question 
of  jurisdiction;  and  such  courts,  like  others,  are  presumed 
to  have  acted  correctly  as  to  matters  within  such  jurisdic- 
tion.™ 

§  37(32).  Same  —  Courts  of  probate. — The  rule  has 
sometimes  been  declared  that  the  probate  or  county  courts 
of  this  country  as  generally  created  are  not  courts  of  gen- 
eral jurisdiction  within  the  meaning  of  the  rule,  and  that 
no  intendments  can  be  made  in  favor  of  their  jurisdiction 
beyond  what    appears  on  the  face    of    the  proceedings.*" 

T8  Jolley  T.  Foltz,  supra.  Dec.    265;    Taber    v.    Douglass,    101 

79  McGrews  v.  McGrews,  1  Stew.  Me.  363,  64  Atl.  653;  Sullivan  v. 
&  P.  (Ala.)  30;  Baeon  v.  Bassett,  Blaekwell,  28  Miss.  737;  Martin  v. 
19  Wis.  45;  Slicer  v.  Bank  of  Pitts-  Williams,  42  Miss.  210,  97  Am.  Dec. 
burg,  16  How.  (TJ.  S.)  571,  14  L.  456;  Strouse  v.  Drennan,  41  Mo. 
Ed.  1063.  The  strictness  with  which  289;  Bloom  v.  Burdick,  1  Hill  (IS. 
the  proceedings  of  inferior  tribunals  Y.),  130,  37  Am.  Dee.  299;  Dakin 
are  scrutinized  applies  only  to  the  v.  Hudson,  6  Cow.  (N.  Y.)  221; 
question  of  jurisdiction,  and  when  Forster's  Estate,  2  Lane.  L.  Rev. 
that  is  established,  the  maxim  omnia  206;  Easley  v.  McClinton,  33  Tex. 
rite  acta  applies  to  them  as  well  288.  In  Taber  v.  Douglass,  supra, 
as  to  courts  of  general  jurisdiction:  the  court  said  that  in  Snow  v.  Rus- 
State  V.  Hinchman,  27  Pa.  479.  sell,   93   Me.   362,   74   Am.    St.   Bep. 

80  Taliferro  v.  Basset,  3  Ala.  670;  350,  45  Atl.  305,  it  was  held  that  a 
Sims  V.  Waters,  65  Ala.  442;  Pair-  decree  of  the  judge  of  probate  li- 
field  V.  GuUifer,  49  Me.  360,  77  Am.  censing   the   sale   of   real   estate   in 


§  37  (32)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


204 


But  while  it  is  true  that  such  courts  are  courts  of  limited 
jurisdiction,  yet  they  very  generally  have  general  juris- 
diction over  the  administration  of  estates.  They  are 
courts  of  record,  having  very  extensive  powers;  and  a  fair 
regard  for  the  security  of  property  rights  demands  that 
the  same  presumptions  should  be  extended  in  favor  of 
their  acts  as  to  those  of  other  courts  of  record.  In  the 
opinion  of  the  author,  this  view  is  sustained  by  the  weight 
of  authority.*^  That  weight  of  authority  is  so  persuasive 
that  it  may  be  accepted  at  this  date  that  probate  courts 
do  not  come  within  the  category  of  inferior  courts,  and 
that  the  regularity  of  their  proceedings  is  beyond  ques- 
tion. Undoubtedly  they  were  not  so  considered  in  the 
earlier  days,  and  the  cases  cited,  especially  those  from 
Maine,  bear  this  out,  some  of  them  in  a  qualified  way.  The 
trend  of  the  last  quarter  of  a  century  is  to  render  them 
the  dignity  and  consequence  of  a  superior  court.  The 
utterances  of  some  of  the  states  are  of  no  uncertain  sound. 


that  case  by  an  executor  for  the 
purpose  of  paying  debts,  and  excus- 
ing the  executor  from  giving  bonds 
before  making  the  sale,  is  void;  that 
the  sale  under  such  license,  no  bond 
in  fact  having  been  given,  is  equally 
void;  and  that  the  validity  of  the 
decree  and  the  sale  may  be  attacked 
collaterally  though  no  appeal  was 
taken  from  the  decree.  As  to  the 
effect  of  such  judgments,  see  §  609, 
post. 

81  Johnson  v.  Beazley,  65  Mo.  250, 
27  Am.  Rep.  276;  Shroyer  v.  Eich- 
mond,  16  Ohio  St.  455;  Kimball  v. 
Pisk,  39  N.  H.  110,  75  Am.  Dec. 
213;  Roderigas  v.  East  River  Sav. 
Inst.,  63  N.  Y.  460,  20  Am.  Rep. 
555;  Fletcher  v.  Sanders,  7  Dana 
(Ky.),  345,  32  Am.  Dec.  96;  Irwin  v. 
Scriber,  18  Cal.  499;  Wyatt  v. 
Steele,  26  Ala.  639;  Redmond  v.  An- 
derson, 18  Ark.  449;  Brien  v.  Hart, 
6  Humph.  (Tenn.)  131;  People  v. 
Cole,  84  m.  327;  McKellar  v.  Mc- 
Kay, J56  N.  C.  283,  72  S.  E.  375; 
Brooks  V.   Walker,   3  La.   Ann.   150 


(letters  of  administration  presump- 
tive evidence  that  requisite  oath 
was  taken);  Den  v.  Gaston,  25  N. 
J.  L.  615  (letters  of  administration 
regular  on  face  presumed  legally  is- 
sued); Tucker  v.  Harris,  13  Ga.  1, 
58  Am.  Dee.  488  (administrator's 
bond  presumed  to  have  been  given 
in  open  court  in  certain  cases). 
See,  also,  Musselman's  Appeal,  65 
Pa.  485.  For  want  of  juriadiction 
over  homestead  where  heirs  claim, 
see  Mereier  v.  Chace,  9  Allen 
(Mass.),  242;  apd  for  clear  exposi- 
tion by  Shaw,  C.  J.,  see  Peters  v. 
Peters,  8  Gush.  (Mass.)  529.  But 
where  the  records  are  apparently  en- 
tire and  no  loss  of  papers  is  sug- 
gested, it  cannot  be  presumed  that  a 
final  judgment  has  been  made  which 
does  not  appear:  Hathaway  v. 
Clark,  5  Pick.  (Mass.)  490;  Picot 
v.  Bates,  39  Mo.  292.  Nor  can  it 
be  presumed  that  an  administrator's 
sale  has  been  confirmed:  Walker  v, 
Jessup,  43  Ark.  163. 
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In  Arkansas  we  find,  "The  probate  court  being  a  court  of 
superior  jurisdiction,  and  its  record  being  silent  as  to 
notice  of  the  application,  the  presumption  is,  that  it  was 
duly  given. "^^  In  Colorado,  "A  settlement  made  under 
said  statute  is  a  final  account,  regularly  made,  and  consti- 
tutes a  judgment  conclusive  between  the  ward  on  one  side 
and  the  guardian  and  surety  on  the  other,  unless  im- 
peached in  the  court  in  which  it  was  rendered  by  proof  of 
fraud  or  such-other  defects  as  would  invalidate  judgments 
of  other  courts Such  judgment  was  -admitted  in  evi- 
dence without  objection.  Under  these  circumstances  it  is 
presumed  that  the  county  court  acted  correctly  and  with 
due  authority,  and  its  judgment,  so  far  as  this  controversy 
is  concerned,  is  valid  and  conclusive."^*  In  Idaho, 
"Where  the  record  of  the  probate  court  fails  to  show  what 
disposition  was  made  of  a  demurrer  and  motion  filed,  and 
it  does  not  otherwise  appear  what  disposition  was  made  of 
the  same,  but  the  record  does  show  that  a  default  was  en- 
tered against  the  defendant  for  want  of  an  answer,  the 
court  will  presume  on  appeal  from  such  judgment  that  the 
demurrer  and  motion  were  overruled,  and  that  the  defend- 
ant was  in  default."^*  In  Illinois,  "The  probate  court  of 
Cook  county  has  general  jurisdiction  of  the  settlement  of 
the  estates  of  deceased  persons,  and,  when  adjudicating 
upon  questions  arising  in  such  matters,  as  liberal  intend- 
ments are  to  be  made  in  favor  of  its  findings  as  of  those 
of  courts  of  general  jurisdiction."*^  In  Kentucky,  "The 
county  court  did  not  intend  to  grant  administration  as  in 
case  of  intestacy;  for  he  at  the  time  admitted  the  will  to 
probate.  When  he  had  probated  the  will,  and  there  was 
no  executor,  he  had  jurisdiction  to  grant,  administration 
as  in  case  of  intestacy;  for  he  at  the  time  admitted  the 

82  Briggs  V.  Manning,  80  Ark.  304,  704;   Borden  v.  State,   11  Ark.   519, 

97  S.  W.  289;  Clay  v.  Bilby,  72  Ark.  44  Am.  Dec.  217. 

101,  1  Ann.  Gas.  917,  78  S.  W.  749;  83  American  Bonding  Co.  v.  Peo- 

MeConnell  v.  Day,   61  Ark.  474,  33  pie,  46  Colo.  394,  104  Pac.  81. 

S.   W.   731;   McLain   v.   Duncan,   57  84  Smiti   v.   Clyne,   16   Idaho,  466, 

Ark.    53,    20    S.    W.    597;    Marks    v.  101   Pac.   819. 

Matthews,  50  Ark.  338,  7  S.  W.  303;  85  Balsewiez  v.  Chicago,  B.   &  Q. 

Boyd  V.  Eoane,  49  Ark.  397,  5  S.  W.  Ey.  Co.,  240  111.  238,  88  N.  E.  734. 
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will  to  probate.  When  he  had  probated  the  will,  and  there 
was  no  executor,  he  had  jurisdiction  to  grant  administra- 
tion with  the  will  annexed.  The  presumption  is,  he  did  his 
duty  and  acted  within  his  jurisdiction The  omis- 
sion Of  those  things  which  are  silently  expressed  is  of  no 
consequence."^  In  Missouri,  "The  agency  of  the  affiant 
in  the  present  case  may  have  been  orally  proved  in  the 
probate  court,  and  the  circuit  court  could  presume  this  was 
done  unless  the  contrary  was  proved^"^^  In  New  York, 
"The  probate  decree  is  presumptive  evidence  of  the  facts 
as  to  proper  execution,  as  to  the  competency  of  the  testator 
and  that  he  was  not  under  restraint."^*  In  Oregon,  "It 
is  well  settled  in  this  state  that  county  courts,  when  exer- 
cising the  power  of  ordering  the  sale  of  the  real  property 
of  a  decedent  to  pay  debts,  are  to  be  deemed  courts  of 
general  and  superior  jurisdiction.  The  judgments  and 
orders  of  such  courts  cannot  therefore  be  collaterally  im- 
peached, except  where  the  want  of  jurisdiction  affirmatively 
appears  on  the  face  of  the  record."^"  In  Washington,  "In 
so  far  as  probate  courts  have  general  jurisdiction  their 
records  need  not  affirmatively  show  the  existence  of  facts 
upon  which  the  exercise  of  their  jurisdiction  depended,  and 
the  rule  applies  even  though  the  court  is  one  of  limited 
jurisdiction  where  it  is  vested  with  full  authority  over 
probate  and  testamentary  matters  and  is  a  court  of  rec- 
ord.""" The  student  desiring  further  references  may 
profitably  consult  the  cases  and  works  referred  to  at 
foot."^ 

88  Young  V.  Chesapeake  &  O.  By.      350,  68  Pae.  399;  Bewley  v.  Graves, 
Co.,  136  Ky.  784,  125  S.  W.  241.  17   Or.   274,   20  Pac.   322;   Tustin  v. 


ST  Wagoner  Undertaking  Co. 
Jones,  134  Mo.  App.  101,  114  S.  W 
1049;  Strobel  v.  Clark,  128  Mo.  App 
48,  106  S.  W.  585;  Wood  v.  Flanery; 
89  Mo.  App.  632;  Million  v.  Ohn 
aorg,  10  Mo.  App.  432;  Merchants 
etc.  Co.  V.  Linchey,  3  Mo.  App.  588 


Gaunt,  4  Or.  305;  Russell  v.  Lewis, 
3  Or.  389. 

00  Magee  v.  Big  Bend  Land  Co., 
51  Wash.  406,  99  Pac.   16. 

91  Steele  v,  Tutwiler,  68  Ala.  107; 
Eedmond  v.  Anderson,  18  Ark.  449; 
Wood  V.  Crawford,  18  Ga.  526;  Bush 


Kincheloe  v.  Gorman,  29  Mo.  421.  v.  Lindsey,  24  Ga.  245,  71  Am.  Dec. 

88  Drake  v.  Cunningham,  127  App.  117;   People  v.   Seelye,  146  111.  189, 
Div.  79,  111  N.  Y.  3upp.  199.  32  N.  E.  458;  Ford  v.  Ford,  117  111. 

89  Smith   V.   Whiting,   55   Or.   393,  App.   502;   Goss   v.   R.   Co.,   137  Ky. 
106  Pac.  791;   Slate's  Estate,  40  Or.  398,   125   8.   W.   1061;   In   re   Watt's 


207  PKESUMPTioNs.       §§  37a  (32)-38  (33) 

§  37a  (32).  Same — Force  of  presumption  increased  by 
lapse  of  time. — The  doctrine  of  presumption,  arising  from 
lapse  of  time,  has  frequently  and  properly  been  pressed  as 
sufficient  to  overcome  whatever  may  seem  to  have  been 
omitted  by  an  administrator  in  the  discharge  of  his  duty; 
and  it  is  entitled  to  great  force,  sufficient,  as  has  been  said, 
to  obviate  most  of  the  objections  raised.  Apart  from  its 
general  application,  special  weight  attaches  to  the  pre- 
sumption of  regularity  in  such  proceedings  after  great 
lapse  of  time;  and  after  many  years  the  presumption  has 
sometimes  been  held  conclusive.  In  Mississippi  we  find 
Sharkey,  C.  J.,  thus  expressing  himself:  "We  know  that 
the  legislation  was  imperfect  in  character,  and  limited  to 
the  wants  of  the  few  inhabitants  that  then  occupied  the  ter- 
ritory, and  we  know  also  that  even  until  within  a  late 
period,  judicial  proceedings  and  especially  those  of  the 
probate  courts,  were  conducted  with  but  little  regard  to 
exactness.  The  judges  of  probate  were  probably  not  gen- 
erally lawyers.  They  acted  without  any  uniform  system 
fixed  by  construction  of  the  statutes  from  which  their 
powers  were  derived.  Under  the  circumstances,  we  could 
not  expect  the  utmost  regularity  in  their  proceedings. 
Even  at  the  present  day,  under  the  same  statutes  which 
then  existed,  we  find  many  defects  in  the  judgments  and 
proceedings  of  the  probate  courts.  We  must  therefore 
make  the  greatest  allowance,  after  the  great  lapse  of  time, 
for  apparent  omissions  and  discrepancies."^^ 

§  38(33).  Same  —  As  to  judgments  in  other  states. — 
There  is  a  legal  presumption  in  the  absence  of  contradictory 

Estate,    108    Md.    696,    71    Atl.    316  Proeediire,   pp.   694,   697,   and   caseg 

(orphan's  court);  State  v.  Nolan,  99  there  collected. 

Mo.   569,   12   S.   W.   1047;   Davis   v.  *2  Stevenson      v.      McEeary,      12 

Hudson,  29  Minn.  27,  11  N.  W.  136;  Smedes  &  M.  (Miss.)  9,  51  Am.  Dec. 

Hess  V.  Cole,  23  N.  J.  L.  116;  Mat-  102.     See,    also,  Sprague    v.  Lither- 

son  V.  Swenson,  5  S.  D.  191,  58  IN.  berry,  4  McjLean  (TJ.  S.),  442,  Ted. 

W.  570;  Martin  v.  Eobinson,  67  Tex.  Cas.  No.   13,251;   Austin  v.  Jordan, 

378,  3  S.  W.  550;  Townsend  v.  Dow-  35   Ala.   642;   Seward  v.  Dedier,   16 

ner,  32  Vt.  183;  Lethbridge  v.  Lau-  Neb.    58,    20    N.    W.    12;    Wyatt    v. 

der,  13  Wyo.   9,   76  Pac.   682.     See,  Scott,    33    Ala.    313;     Desverges    v. 

also,   "Courts,"    11   Cyc.   of   Law    &  Desverges,  31  Ga.  753. 
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evidence,  in  favor  of  the  jurisdiction  of  a  court  of  record 
of  another  state,  which  has  assumed  to  exercise  jurisdic- 
tion over  the  subject  matter  in  controversy  between  par- 
ties residing  there.  If  the  record  produced  shows  on  its 
face  no  want  of  jurisdiction,  it  will  be  presumed  that  the 
judgment  was  properly  rendered,  even  though  the  facts 
upon  which  jurisdiction  depended  do  not  affirmatively 
appear.  Thus,  under  an  order  of  a  court  of  record  of  an- 
other state,  that  certain  property  should  be  discharged 
from  a  mortgage  thereon,  upon  the  filing  in  court,  within 
a  specified  time,  of  a  bond,  with  sureties  to  be  approved 
by  the  clerk,  and  with  condition  to  pay  the  sum,  if  any, 
which  should  be  found  due  upon  the  mortgage  debt,  a  duly 
certified  copy  of  the  record  of  the  court,  showing  that  a 
bond  was  received  and  placed  on  file  by  the  clerk  and  sub- 
sequent proceedings  had  which  necessarily  implied  an 
approval  and  acceptance  of  the  bond,  is  sufficient  to  prove 
the  discharge  of  the  property  from  the  mortgage.  The 
general  rule  on  this  subject  is  that,  when  a  court  of  record 
— that  is,  a  court  having  a  judge,  clerk  and  seal — has  as- 
sumed to  exercise  jurisdiction  over  the  subject  matter  of 
a  controversy  or  proceeding,  and  has  pronounced  judg- 
ment therein,  it  will  be  presumed  in  all  courts  of  other 
jurisdictions  upon  the  production  of  a  certified  copy  of  the 
judgment  authenticated  as  required  by  law,  that  the  court 
had  jurisdiction  of  the  subject  matter  of  the  proceedings 
and  authority  to  render  the  judgment."^  So  it  will  be  pre- 
sumed in  favor  of  jurisdiction  that  intermediate  proceed- 
ings, between  the  commencement  of  the  action  and  the 
judgment,  were  regular  in  their  character;  and  that  the 
findings  of  the  court  in  favor  of  its  jurisdiction  were  cor- 
rect. Thus,  "where  the  transcript  of  a  foreign  judgment 
showed  that  the  action  had  been  instituted  in  one  common- 
law  court  and  by  agreement  of  the  attorneys  for  the  par- 

93  Buffum    V.    Stimpson,    5    Allen  art,   12   Ala.   90;   Lincoln   v.   Tower, 

(Mass.),  591,  81  Am.  Deo.  767;  State  2   McLean    (U.   S.),   473,    Fed.   Cas. 

V.    Weber,    96    Minn.    422,    113    Am.  No.   8355;   Dodge  v.   CoflSn,  15  Kan. 

St.  Eep.  630,  105  N.  W.  490;  Stewart  277;    Davis    v.    Connelly's     Exrs.,    4 

V.  Stewart,  27  W.  Va.  167;  Lockhart  B.  Mon.  (Ky.)  136.  See  §  617,,  post. 
V.  Locke,  42  Ark.  17;   Mills  v.  Stew- 
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ties  transferred  to  another,  'waiving  all  possible  objection 
to  the  jurisdiction  to  tlie  latter  court,'  but  no  order  for 
the  transfer  appeared  in  the  transcript,  and  after  several 
trials  and  continuances  final  judgment  was  rendered  with- 
out the  jurisdiction  of  the  court  to  which  the  cause  was 
transferred  being  called  in  question,  it  was  held  that  the 
presumption  was  in  favor  of  the  jurisdiction,  and  if  the 
court  had  no  jurisdiction,  it  must  arise  from  some  pro- 
vision of  law  which  ought  to  have  been  shown."** 

§  39  (34).    Same — Collateral  and  direct  proceedings. — 

The  subject  of  the ;  conclusive  presumptions  in  favor  of 
jurisdiction  which  arise  from  recitals  in  domestic  judg- 
ments being    confined  to  collateral    proceedings  will  he 


»i  Harper  v.  Nichol,  13  Tex.  151. 
"Everything  upon  the  face  of  the 
transcript  of  the  judgment  shows 
that  it  was  obtained  in  a  different 
proceeding  from  any  suit  that  is 
conducted  according  to  the  observ- 
ances of  our  courts  or  the  practice 
of  the  common  law.  And  as  the 
court  Was  evidently  one  of  superior 
or  general  jurisdiction,  one,  that 
must  be  taken,  in  the  absence  of 
proof  to  the  contrary,  to  have  had 
jurisdiction  of  the  subject  matter  of 
the  suit,  we  must  take  it  for 
granted,  that  it  would  not  have  pro- 
ceeded to  render  judgment  without 
first  obtaining  jurisdiction  of  the 
person  of  the  debtor,  the  action  ap- 
pearing to  be  a  personal  action 

Comity,  good  sense  and  law  require 
us  to  presume  that  its  courts  would 
not  exercise  jurisdiction  over  the  per- 
son of  a  defendant,  unless  that  juris- 
diction was  acquired  by  means  known 
to  its  law":  Nunn  v.  Sturges,  22 
Ark.  389.  See,  also,  Gunn  v.  How- 
ell, 27  Ala.  663,  62  Am.  Dee.  785; 
Alaska  Co.  v.  Eebney,  2  Alaska, 
303;  Cummings  v.  O'Brien,  122  Cal. 
204,  5-t  Pac.  742;  In  re  Hancock's 
Estate,  156  Cal.  804,  134  Am.  St. 
Eep.  17'.  106  Pac.  58;  Glos  v.  San- 
Evidence  I — 14 


key,  148  111.  536,  39  Am.  St.  Rep.  196, 
23  L.  R.  A.  665,  36  N.  E.  628;  Stull 
V.  Veatch,  236  III.  207,  86  N.  E. 
227;  Old  Wayne  Mut.  L.  Assn.  v. 
Plynn,  31  Ind.  App.  437,  68  N.  E. 
327;  Roberts  v.  Leutzke,  39  Ind. 
App.  577,  78  N.  E.  635;  Latterett  v. 
Cook,  1  Iowa,  1,  63  Am.  Dec.  428; 
Dodge  V.  Coflan,  15  Kan.  277;  Davis 
V.  Connelly,  4  B.  Mon.,  (Ky.)  136; 
Bank  of  United  States  v.  Merchants' 
Bank,  7  Gill  (Md.),  415;  Van  Nor- 
man V.  Gordon,  172  Mass.  576,  70 
Am.  St.  Rep.  304,  44  L.  R.  A.  840, 
53  N.  E.  267;  State  v.  Weber,  96 
Minn.  422,  113  Am.  St.  Rep.  630, 
105  N.  W.  490;  Hanks  v.  Hanks,  218 
Mo.  670,  117  S.  W.  1101;  Anthony 
V.  Wilson,  74  N.  J.  L.  630,  65  Atl. 
988;  Johnston  v.  Ins.  Co.,  104  App. 
Div.  550,  93  N.  Y.  Supp.  1052;  Mink 
V.  Shaffer,  124  Pa.  280,  16  Atl.  805; 
Coskery  v.  Wood,  52  S.  C.  516,  30  S. 
E.  475;  Henry  v.  Allen,  82  Tex.  35, 
17  S.  W.  515;  Christiansen  v.  Krie- 
sel,  133  Wis.  508,  113  N.  W.  980; 
Lincoln  v.  Tower,  2  McLean  (U.  S.), 
473,  Fed.  Cas.  No.  ■8355;  Old  Wayne 
Assn.  V.  McDonough,  204  IT.  S.  8, 
51  L.  Ed.  345,  27  Sup.  Ct.  Eep.  236; 
Robertson  v.  Struth,  5  Ad.  &  E.,  D. 
S.,   942,   114   Eng.   Reprint,   1503. 
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found  dealt  with  later  on  in  this  work.^^  In  a  direct  pro- 
ceeding, however,  between  the  parties  to  the  judgment,  the 
presumption  in  favor  of  regularity  may  be  rebutted,  and  it 
may  be  shown  that  the  pretended  record  or  judgment  is  in 
fact  no  record  at  all.  The  rule  that  a  record  is  conclu- 
sive evidence  of  its  own  verity  is  not  applicable  in  a  direct 
proceeding  instituted  for  the  purpose  of  showing  its  falsity, 
as  to  a  matter  which,  if  false,  shows  that  the  court  pro- 
nouncing it  as  a  judgment  had  no  jurisdiction  of  the  person 
of  the  defendant,  and,  consequently,  that  what  purports  to 
be  a  record  is  in  fact  ,no  record  at  all.  No  consideration 
of  public  policy  requires  that  one  guilty  of  no  negligence 
should  be  concluded  by  ex  parte  proceedings,  of  which  he 
had  no  notice,  because  of  a  declaration  made  by  the  court, 
at  the  instance  of  his  adversary,  that  he  had  such  notice.'^" 
Thus  it  will  be  gathered  in  a  direct  proceeding  to  set  aside 
a  judgment,  it  may  be  shown  that  the  alleged  service  was 
fraudulent  or  that  no  service  was  actually  made.*'^  The 
distinction  between  cases  where  the  validity  of  the  record 
of  a  court  of  general  jurisdiction  is  drawn  in  question 
collaterally,  and  those  in  which  such  record  is  directly 
impeached  by  writ  of  error  or  bill  of  review,  is  broad  and 

95  See  §   619,  post.  true    that    which    she    avers    to    bo 

96  Duncan  v.  Gerdine,  59  Miss.  false,  and  that  too  when  upon  its 
550.  The  opinion  in  this  case  of  truth  depends  her  liability  to  its 
Cooper,  J.,  from  which  the  statement  burden,  and  upon  its  falsity  her 
in  the  text  is  taken,  continues:  "If  right  to  relief.  We  reiterate  what 
in  fact  Mrs.  Duncan  was  not  served  was  said  in  Sivley  v.  Summers  (57 
with  the  process  of  the  court,  by  Miss.  712),  that  in  direct  proceed- 
what  rule  of  law  or  reason  shall  she  ings  instituted  for  the  purpose  of 
be  Required  to  submit  to  have  her  testing  the  validity  of  the  judg- 
property  sold  for  the  satisfaction  ment,  the  truth  must  prevail,  though 
of  that  which  is  only  the  pretence  the  record  falls.  Belief  may  be 
of  a  judgment?  It  is  not  sufficient  sought  through  the  interposition 
to  reply  that  the  court  which  reu-  of  the  chancery  court.  Freeman 
dered  the  judgment  has  adjudicated  on  Judgments,  §  495."  See,  also, 
the   fact  that   she  was   served '  with.  §   619,  post, 

the  summons,  for  if  the  summons  8''  Newcomb  v.  Dewey,  27  Iowa, 
was  not  served  the  court  had  no  381;  McNeill  v.  Edie,  24  Kan.  108; 
power  to  adjudicate  that,  or  any  Bond  v.  Wilson,  8  Kan.  228,  12  Am. 
other  fact  against  her,  and  the  Eep.  466;  Chambers  v.  Bridge  Man- 
whole  fabric  falls,  unless  she  is  ufactory,  16  Kan.  270;  Hanson  v. 
forced,   in   the   outset,   to   admit   as  Woloott,  19  Kan.  207, 
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well  defined.  In  the  one  case,  jurisdiction  is  presumed 
prima  facie,  unless  the  record  disproves  it,  while  in  the 
other,  if  it  is  denied,  its  existence  must  be  proved  by  the 
record  itself.^^ 


§40(34).  Same  —  Awards  of  arbitrators. — The  pre- 
sumption of  regularity  extends  to  the  proceedings  of  arbi- 
trators. It  will  be  presumed  in  support  of  their  award 
that  they  have  proceeded  regularly  and  acted  fairly  and 
that  they  have  received  all  the  testimony  which  was 
offered;  and  every  reasonable  intendment  will  be  made  in 
favor  of  their  award."''  The  courts  will  make  no  intend- 
ment for  the  purpose  of  overturning  an  award.  On  the 
contrary,  it  will  be  intended  that  arbitrators  have  decided 
all  matters  submitted  to  them,  unless  the  contrary  appears ; 
and  it  is  incumbent  on  the  party  who  seeks  to  impeach  an 
award,  on  the  ground  that  it  does  not  decide  all  the  mat- 
ters submitted,  to  show  this.'^""    In  a  very  old  case,  but  not 


as  Trimble  v.  Longworth,  I'i 
Ohio  St.  431.  See,  also,  Blythe  v. 
Hinckley,  84  Fed.  228. 

98  Browning  v.  Wheeler,  24  Wend. 
(N.  Y.)  258,  35  Am.  Dec.  617; 
Bullitt  V.  Musgrave,  3  Gill  (Md.), 
31;  Yates  v.  Bussell,  17  Johns. 
(N.  Y.)  461;  Ackley  v.  Pinch,  7 
Cow.  (N.  Y.)  290;  Lamphire  v. 
Cowan,  39  Vt.  420;  Hayes  v.  Por- 
skoU,  31  Me.  112;  Davies  v.  Pratt, 
17  Com.  B.  183;  Strong  v.  Strong,  9 
Gush.  (Mass.)  560;  Kendrick  v.  Tar- 
bell,  26  Vt.  416;  Wood  v.  Treleven, 
74  Wis.  577,  43  N.  W.  488;  Brush 
V.  Fisher,  70  Mich.  469,  14  Am.  St. 
Eep.  510,  38  N.  W.  446;  McCord  v. 
Flynn,  111  Wis.  78,  86  N.  W.  668; 
Parsons  v.  Aldrich,  6  N.  H.  264; 
Henrieksou  v.  Reinback,  33  111.  299; 
Case  V.  Ferris,  2  Hill  (N.  Y.),  75; 
Eobertson  v.  McNeil,  12  Wend.  (IS. 
Y.)  278;  Chapin  v.  Boody,  25  N.  H. 
285;  Joy  v.  Simpson,  2  N.  H.  179; 
Dolph  V.  Clemens,  4  Wis.  181,  as  to 
presentment  of  claims;  Robinson  v. 
Hawkins,  38  Vt.  693,  as  to  the  tak- 


ing and  administering  of  a  note. 
This  presumption  extends  to  the  pro- 
ceedings of  commissioners  of  equal- 
ization of  taxes;  Foster  v.  Kowe, 
128  Wis.  326,  107  N.  W.  635. 

100  Tallman  v.  Tallman,  5  Gush. 
(Mass.)  325.  The  law  doubtless  is 
....  that  in  order  to  make  a  valid 
award  the  arbitrators  must  pass 
upon  all  the  material  matters  sub- 
mitted to  them.  But  the  position 
which  seems  to  be  taken,  that  be- 
cause the  award  fails  to  specify  the 
particular  finding  on  each  item  of 
an  account  it  follows  that  the 
arbitrators  did  not  pass  upon  them, 
is  supported  by  neither  reason  nor 
authority.  Every  reasonable  intend- 
ment is  to  be  made  in  favor  of  an 
award  of  arbitrators:  Strong  v. 
Strong,  9  Gush.  (Mass.)  560;  Bush 
V.  Davis,  34  Mich.  190.  The  legal 
presumption,  unless  the  contrary  ap- 
pear, is  that  the  arbitrators  decide 
all  matters  which  are  submitted  to 
them,  and  only  those:  1  Amer.  Law 
Reg.,  N.  S.,  691;  Walker  v.  Merrill, 
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the  less  sound  by  reason  of  its  age,^  we  find  that  where, 
by  the  agreement  of  the  parties,  a  cause  was  referred  to 
three  referees,  who,  or  any  two  of  them,  were  to  report, 
and  two  only  did  sign  the  report,  which  stated  that  the 
subscribers  having  heard  the  proofs  and  allegations  of 
the  parties  made  the  findings  as  therein  appeared^  it  will 
be  presumed,  on  a  writ  of  error  brought  on  a  judgment 
entered  on  the  report,  that  all  the  referees  met  and  heard 
the  parties,  though  two  only  signed  the  report,  nothing  to 
the  contrary  appearing  on  the  record. 

§  41  (35).  Regularity  of  official  acts. — For  the  con- 
venience and  expedition  of  human  transactions,  it  was 
very  early  found  prudent  to  extend  the  presumption  of 
the  regularity  of  official  acts  beyond  those  of  judicial  ofifi- 
cers.  There  should  exist  no  good  reason  for  its  limitation 
to  judicial  acts,  because  the  rebuttal  is  at  least  no  more 
fiiflicult  in  the  one  case  than  the  other.  -In  the  code  states 
the  presumption  that  official  duty  has  been  regularly  per- 
formed is  embodied  as  a  rule  in  the  list  of  disputable  pre- 
sumptions— presumptions  satisfactory,  if  not  contra- 
dicted.^ Like  other  presumptions,  the  conclusion  to  estab- 
lish it  as  a  rebuttable  rule  was  founded  on  the  frequency 

13  Me.  173;  Chapin  v.  Boody,  25  fendant.  But  such  a,  submission  to 
N.  H.  285;  Spear  v.  Hooper,  22  Pick.  arbitration  as  we  have  determined 
(Mass.)     144;     Sides  v.   Brendlinger,      this  to  be  confers  just  that  jurisdic- 

14  Neb.  491,  17  N.  W.  113,  followed  tion  to  decide  erroneously,  if  hon- 
in  Johnson  v.  Johnson,  87  Neb.  375,  estly,  and  to  bind  the  parties  to 
127  N.  W.  133,  which  says  that  in  such  determination  by  force  of  their 
reviewing  a  judgment  on  an  award  agreement  to  be  so  bound."  The 
of  arbitrators,  every  presumption  is  submission  involved  a  question  of 
in  favor  of  the  award  and  that  ar-  mixed  law  and  fact,  and  the  find- 
bitrators  are  not  required  to  make  iug  of  arbitrator  was  held  conclu- 
their  findings  more  certain  ,  than  sive,  not  being  attacked  for  any 
juries.  See,  also.  Travelers'  Ins.  Co.  want  of  good  faith.  Such  being  the 
V.  Pierce  Engine  Co.,  141  Wis.  103,  scope  of  the  arbitrator,  his  proviues 
123  N.  W.  643:  "There  is  no  proof  and  jurisdiction  were  as  broad  as 
offered  that  the  arbitrator  was  that  of  a  court  and  his  conclusion 
guilty  of  any  fraudulent  or  arbi-  within  that  jurisdiction  just  as  final 
trary  action  or  fell  into  mistake  in  upon  the  parties. 

any  other    sense    than    that     it     is  l  Yates  v.  Russell,  17  Johns.   (N. 

claimed    he    decided    erroneously    as      Y.)    461. 

to  certain  contentions  urged  by  de-  2  See  §  lib,  ante. 
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with  which  acts  of  a  like  nature  were  performed  by  officers 
— the  similarity  of  the  proof  required  to  support  the  alle- 
gation of  regularity — the  reiteration  of  the  formula  of 
having  performed  the  act  in  the  usual  regnilar  manner — - 
until  at  length  the  common  sense  of  the  community  called 
for  a  time-saving  innovation  which,  in  lieu  of  demanding 
the  constant  iteration  of  the  precedent  evidence,  should 
presume  the  act  to  be  regular  until  it  was  challenged. 
Naturally  the  presumption  has  less  weight,  and  hence  it 
is  more  easily  rebutted  when  applied  to  acts  in  nonjudicial 
proceedings;  but  in  each  case  the  principle  is  the  same, 
namely,  that,  when  an  official  act  is  shown  to  have  been 
substantially  regular,  it  is  presumed  that  the  former  requi- 
sites were  also  performed.  Presumptions  of  this  character 
are  of  constant  application  in  a  great  variety  of  cases. 
Their  weight  varies  greatly,  depending  on  the  length  of 
time  which  has  elapsed,  the  degree  of  the  responsibility 
resting  upon  the  officer,  the  extent  to  which  he  has  been 
recognized  as  such  by  others,  and  the  nature  of  the  acts 
themselves;  and  in  many  cases  these  presumptions  have 
no  other  effect  than  to  determine  the  burden  of  proof.^ 

3  The   variety   of    cases   in  which  fourth    of    the    population    are    ne- 

this  presumption  has  been  discussed  groes,   yet   such   a  thing  is   not   iiu- 

is    infinite.     A    few     of     the     most  possible,     and     the    presumption     is 

pointed   references   are   selected   for  that     the    jury     commissioners     did 

illustration:    State    v.    Baptiste,    105  their  duty) ;  Lyman  County  v.  State, 

La.   661,   30   South.   147    (the   allega-  11  S.  D.  391,  78  N.  W.   17   (it  will 

tion    that    the    venire    list    of   three  be  presumed  that  the  county  officers 

hundred  names  does  not  contain  the  properly  performed  their  duties,  and 

name    of   a   single   colored   man,   al-  that  all   the   claims   allowed  by  the 

though  one-fourth  of  the  population  commissioners    were     carefully    and 

of    the    parish    are    negroes,    while  honestly    examined    and   audited    in 

pregnant   with   the   aflirmation   that  amounts    believed    to    be    legal    ancl 

the    jury    commissioners    in    making  reasonable) ;     State    v.    Kempf ,     69 

up     the     venire     list     discriminated  Wis.    470,   2    Am.    St.   Eep.    753,   34 

against    the    negroes,   yet    is   not   a  N.  W.  226  (the  statute  required  the 

substantive  allegation   of  that  fact.  ballots  to  be  preserved  and  disposed 

However  improbable  it  may  be  that  of   in    a   particular   manner   by   the 

the  .  general    venire    list     of    three  proper  officers,  and,  it  must  be  pre- 

hundred    names    should   not    contain  sumed,  even  without  averment,  that 

the    name    of    at    least    one    colored  those  officers  performed  their  duty) ; 

man   if  the  jury  commissioners  had  Dubuc  v.  Voss,  19  La.  Ann.  210,  92 

made    their    selection    without    dis-  Am.  Dec.  526  (where  governor  issues 

crimination,     considering     that      one-  commissions  for  same  office,  on  dif- 
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§  42  (35).  Same. — Tlie  presumption  of  the  regularity 
of  official  acts  has  received,  in  addition  to  the  statutory 
confirmation  just  referred  to,  the  unqualified  adoption  of 
the  great  jurists.  In  a  leading  case,  Mr.  Justice  Story 
thus  states  the  principle  and  the  grounds  on  which  the  pre- 
sumption rests,  and  shows  that  it  is  not  confined  to  official 
acts:  "By  the  general  rules  of  evidence  presumptions  are 


ferent  dates,  to  different  parties, 
and  the  one  last  issued  recites  that 
the  party  therein  named  is  ap- 
pointed in  place  of  the  person 
named  in  the  first  commission,  who 
is  removed,  it  is  presumed  that  the 
commission  last  issued  is  the  one 
legally  in  force);  State  v.  Lord,  118 
Mo.  1,  23  S.  W.  764  (the  indictment 
being  part  of  the  record  proper  and 
always  on  file,  when  it  is  authen- 
ticated by  the  genuine  signatures 
and  indorsements  of  the  prosecuting 
attorney,  foreman  of  the  grand 
jury,  and  the  circuit  clerk,  there 
can  be  no  question,  in  our  opinion, 
but  that  the  prima  facie  presump- 
tion is  that  it  was  lodged  in  that 
court  in  the  manner  prescribed  by 
law.  This  presumption  in  favor  of 
the  correctness  of  official  conduct  is 
well  established);  State  v.  David, 
131  Mo.  380,  33  S.  W.  28  (the  law 
presumes  the  coroner  did  his  duty, 
and  returned  the  depositions  of  each 
witness  duly  subscribed,  as  required 
by  law.  This  presumption  in  favor 
of  the  correctness  of  official  action 
has  often  been  indulged  by  this 
court) ;  New  River  Mineral  Co.  v. 
Boanoke  Coal  &  Coke  Co.,  110  Fed. 
343,  49  C.  C.  A.  78  (if  with  this  we 
take  the  presumption  of  law  that 
the  sheriff  did  his  duty,  the  con- 
trary not  appearing  (Ross  v.  Read, 
1  Wheat.  (IT.  S.)  486,  4  L.  Ed.  141; 
Gonzales  v.  Boss,  120  U.  S.  605,  30 
L.  Ed!  801,  7  Sup.  Ct.  Rep.  705),  the 
conclusion  must  follow  that  the 
court  below  did  not  err  in  refusing 


the  motion  to  quash.  "The  presump- 
tion of  law,  untU.  the  contrary  is 
proved,  is  that  the  officer  has  per- 
formed his  .duty  (1  Greenl.  Ev.,  §  40; 
Ereem.  Exns.,  §  355;  O'Bannon  v. 
Saunders,  24  Gratt.  (Va.)  138;  Hart- 
well  V.  Root,  19  Johns.  (N.  Y.)  345, 
10  Am.  Dec.  232;  Maury  v.  Cooper, 

3  J.  J.  Marsh.  (Ky.)  224;  and  Egery 
V.  Buchanan,  6  Cal.  53),  and  it  is, 
therefore,  to  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary, 
that  the  retfirn  on  the  execution  in 
this  cause,  being  without  date,  was 
made  while  the  sheriff  had  the  right 
to  make  it,  and  in  due  time"); 
Rowe's  Admr.  v.  Hardy's  Admr.,  97 
Va.  678,  75  Am.  St.  Rep.  811,  34 
S.  E.  625;  Tacoma  Grocery  Co.  v. 
Draham,  8  Wash.  263,  40  Am.  St. 
Rep.  907,  36  Pac.  31  (every  reason- 
able presumption  will  be  indulged  in 
favor  of  sustaining  the  ministerial 
aet-s  of  officers  making  judicial  or 
execution  sales);  Evans  v.  Robber- 
son,  92  Mo.  192,  1  Am.  St.  Rep.  701, 

4  S.  W.  941;  Howard  v.  North,  5 
Tex.  290,  51  Am.  De«.  769,  and  note; 
Greer  v.  Wintersmith,  85  Ky.  516,  7 
Am.  St.  Rep.  613,  4  S.  W.  232,  and 
note.  The  regularity  of  a  sheriff's 
sale  is  presumed:  Childs  v.  McChes- 
ney,  20  Iowa,  431,  89  Am.  Dee.  545; 
Thomas  v.  MalcVjm,  39  Ga.  328,  99 
Am.  Dec.  459,  and  note.  The  reg- 
ularity of  the  proceedings  leading 
up  to  a  sheriff's  sale  will  be  pre- 
sumed: Leger  v.  Doyle,  11  Rich.  (S. 
C.)  109,  70  Am.  Dec.  240.  As  to 
presumption  of  legality  of  interstate 
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continually  made  in  cases  of  private  persons,  of  acts  even 
of  the  most  solemn  nature,  when  those  acts  are  the  natural 
results  or  necessary  accompaniment  of  other  circumstances. 
In  aid  of  this  salutary  principle  the  law  itself,  for  the 
purpose  of  strengthening  the  infirmity  of  evidence  and 
upholding  transactions  intimately  connected  with  the  pub- 
lic peace  and  the  security  of  private  property,  indulges  its 
own  presumptions.  It  presumes  that  every  man  in  his 
private  and  official  character  does  his  duty  until  the  con- 
trary is  proved;  it  will  presume  that  all  things  are  rightly 
done  unless  the  circumstances  of  the  case  overturn  this 
presumption,  according  to  the  maxim,  Op^nia  praesumun- 
tur  rite  et  solemniter  esse  acta  donee  prd,betur  in  contra- 
rium.  Thus,  it  will  presume  that  a  man  acting  in  a  public 
capacity  has  been  rightly  appointed;  that  entries  found  in 
public  books  have  been  made  by  the  proper  officer;  that, 
upon  proof  of  title,  matters  collateral  to  that  title  shall  be 
deemed  to  have  been  done;  as,  for  instance,  if  a  grant  of 
feoffment  has  been  declared  on,  attornment  will  be  in- 


freight  rates :  Hooker  v.  Interstate 
Com.  Comm.,  188  Fed.  242;  Eagle 
White  Lead  Co.  v.  Interstate  Com. 
Comm.,  188  Fed.  256.  As  to  regu- 
larity of  proceedings  of  state  board 
on  sale  of  lands:  People  v.  G.  H. 
Hard  Land  Co.,  51  Colo.  260,  117 
Pac.  141.  As  to  good  faith  and 
knowledge  of  board  of  commission- 
ers: State  V.  Chouteau  County,  44 
Mont.  51,  118  Pac.  804;  Salt  Lake 
County  V.  Clinton,  39  Utah,  462,  117 
Pac.  1075.  As  to  statutory  laying 
out  of  a  highway:  Taylor  v.  Orford- 
viUe,  147  Wis.  91,  132  K.  W.  593; 
Eyman  v.  People,  6  111.  4;  Nealy  v. 
Brown,  6  111.  10.  That  a  coroner's 
mode  of  taking  a  deposition  was 
regular:  State  v.  David,  131  Mo.  380, 
33  S.  W.  28.  That  the  chairman  of 
a  city  board  of  trustees  had  per- 
formed certain  matters  preceding  a 
conveyance:  Green  v.  Barker,  47 
Neb.  934,  66  N.  W.  1032.  That  a 
town  meeting  had  been  legally  held: 


Bishop  V.  Cone,  3  N.  H.  513.  That 
an  old  survey  in  a  land  office  was 
correct:  Fisher  v.  Kaufman,  170  Pa. 
444,  33  Atl.  137.  That  the  proceed- 
ings in  a  land  office  in  issuing  a 
patent  had  been  regular:  Harkrader 
V.  Carroll,  76  Fed.  474,  18  Morr. 
Min.  Eep.  474.  See,  also,  the  note 
to  Hall  V.  Stevenson,  20  Am.  St. 
Eep.  808.  In  addition  to  these  au- 
thorities, see,  also,  eases  cited  in 
notes  to  Douglas  v.  Bishop,  45  Kan. 
200,  10  L.  E.  A.  57,  25  Pac.  628,  and 
Wood  V.  Chapin,  13  N.  Y.  509,  67 
Am.  Dec.  62;  Jover  T.  Costas  v. 
Philippine  Islands,  31  Sup.  Ct.  Eep. 
664,  55  L.  Ed.  884,  221  U.  S.  623; 
The  Ship  Poll  Gary,  45  Ct.  of  CI. 
(TJ.  S.)  219;  Smith  v.  Viekery,  235 
Mo.  413,  138  S.  W.  502.  Among  the 
most  important  Canadian  cases  are: 
Hewson  v.  Ontario  Power  Co.,  36  S. 
C.  E.  596;  Beg.  v.  Atkinson,  15  Ont. 
Eep.  110;  Crookshank  v.  McParlane, 
2  Atl.  544;  In  fe  Morse,  8  P.  E.  475. 
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tended,  and  that  deeds  and  grants    have  been  accepted, 
which  are  manifestly  for  the  benefit  of  the  party."*    Mr. 


*  The  above  excerpt  is  taken  from 
the  great  decision  of  Mr.  Justice 
Story,  in  Bank  of  United  States  v. 
i)andridge,  12  Wheat.  (U.  S.)  64,  69, 
6  L.  Ed.  552,  which  has  been  cited 
and  followed  in  other  important 
cases.  In  United  States  v.  Greene, 
113  Fed.  683,  we  find:  "The  great 
weight  of  authority  is  to  the  effect 
that  the  mere  fact  that  officers  in- 
trusted with  the  several  duties  pre- 
scribed failed  to  conform  precisely 
to  such  requirements  will  not  inval- 
idate their  action,  unless  it  appears, 
or  may  be  reasonably  inferred  from 
the  circumstances,  that  the  com- 
plaining party  has  been  prejudiced, 
or  that  injury  has  been  sustained  by 
reason  of  neglect  or  omissions 
charged.  In  support  of  this  state- 
ment of  the  rule  by  the  eneyclor 
pedia  (12  Eney.  PI.  &  Pr.  277), 
from  the  supreme  appellate  courts 
of  twenty-one  states  of  the  Union 
a  large  number  of  authorities  are 
cited.  Indeed,  the  necessity  of  show- 
ing prejudice  to  Invalidate  a  crim- 
inal proceeding  is  a  distinctive 
feature  of  the  laws  both  of  the 
state  and  of  the  United  States.  In 
Doyle  V.  United  States  (C.  C),  10 
Fed.  269,  11  Biss.  100,  it  was  held 
that  the  irregularity,  even,  of  a 
judge  communicating,  privately  with 
one  of  the  jurors  while  they  are 
deliberating  on  their  verdict  fur- 
nishes no  sufficient  ground  for  re- 
versal, where  it  is  not  claimed  that 
it  worked  of  necessity  a  prejudice  to 
the  accused.  In  the  absence  of  any 
sufficient  showing  to  the  contrary, 
the  presumption  is  that  the  jury  was 
selected  and  drawn  according  to 
law:  Kie  v.  United  States  (C.  C), 
27  Fed.  351.  In  the  absence  of  any 
sufficient  showing  to  the  contrary,  it 
is  piesumed  that  the   clerk   did  his 


duty  as  jury  commissioner,  and  that 
the  other  jury  commissioner  per- 
formed his  duty  also.  This  is  an 
ancient  principle  of  law,  as  old  as 
Coke  upon  Littleton.  'Omnia  prae- 
sumuntur  rite  et  solemniter  esse 
acta':  Broom,  Leg.  Max.  Justice 
Story,  in  the  ease  of  Bank  v.  Dan- 
dridge,  12  Wheat.  (U.  S.)  68.  6 
L.  Ed.  554,  declares  that  the  law 
presumes  that  every  man  in  his  pri- 
vate and  official  character  does  his 
dutj^,  until  the  contrary  is  proved. 
It  will  presume  that  all  things  are 
rightly  done  unless  the  circum- 
stances of  the  case  overturn  this 
presumption."  In  McKnight  v. 
United  States,  122  Fed.  926,  61  C. 
C.  A.  112,  it  was  cited  in  support 
of  the  proposition  that  entries  in 
the  minute-book  of  a  corporation 
showing  the  election  of  the  defend- 
ant as  director  and  president,  to- 
gether with  evidence  that  he  was 
acting  at  the  time  as  president, 
were  prima  facie  evidence  that  he 
was  such  president.  See,  also. 
United  States  v.  Mitchell,  136  Fed. 
896,  906;  Rennie  v.  Mutual  Life  Ins. 
Co.,  176  Fed.  202,  206,  99  C.  C.  A. 
556;  In  re  Jefferson  Casket  Co.,  182 
Fed.  689,  693;  La  Clair  v.  United 
States,  184  Fed.  128,  134.  See  note 
to  Wood  V.  Chapiu,  67  Am.  Dee.  73. 
In  Belcher  v.  Harr,  94  Ark.  221,  126 
S.  W.  715,  the  court  held  that  the 
issuance  of  duplicate  certificates  un- 
der section  4747  of  Kirby's  Digest  of 
swamp  land  deeds  "was  an  act  of  ar 
official  nature,  and  in  the  acts  ol 
such  nature  everything  is  presumed 
to  be  rightly  and  duly  performed.' 
In  Naudain  v.  Naudain  (Del.),  75 
Atl.  609,  the  court  dealing  with  an 
undated  affidavit  said:  "The  affi- 
davit was  annexed  to  and  filed 
with  the  petition,  and  the  filing  of 
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Justice  Brewer  says:^  "The  fact  that  an  official  marriage 
license  is  issued  carries  with  it  a  presumption  that  all 
statutory  prerequisites  thereto  have  been  complied  with. 


the  petition  was  the  commencement 
of  the  suit.  And  although  the 
notary  public  who  made  the  certifi- 
cate to  the  affidavit  was  appointed 
to  office,  as  appears  by  his  official 
seal,  a  very  short  time  before  the 
petition  was  filed,  we  will  assume 
that  the  affidavit  was  taken,  and  the 
certificate  made  by  the  notary, 
after  he  was  appointed  and  not  be- 
fore." In  Wright  v.  Giles  (Tex. 
Civ.  App.),  129  S.  W.  1163,  with 
reference  to  the  acknowledgment  of 
an  old  deed,  "it  is  to  be  presumed 
prima  facie  that  the  clerk  did  his 
duty  and  that  the  deed  was  so  ac- 
knowledged as  to  properly  admit  it 
to  record:  Grain  v.  Huntington,  »1 
Tex.  615,  17  S.  W.  243."  See,  also, 
Holtan  v.  Beck  (N.  D.),  125  N.  W. 
1048,  in  which  the  presumption  of 
an  existing  vacancy  in  an  office 
raised  by  the  commission  or  certifi- 
cate of  appointment  is  considered. 
In  Landry  v.  Eamos  Lumber  &  Mfg. 
Co.,  124  La.  599,  50  South.  593,  it 
is  held  that  where,  upon  the  face 
of  the  record,  it  appeared  that  a 
judgment  was  rendered  on  a  par- 
ticular day,  and  was  filed  on  that 
day  by  the  clerk  of  the  court,  it 
would  be.  presumed  that,  in  the  ab- 
sence of  any  suggestion  to  the  con- 
trary, it  was  entered  upon  the  min- 
utes on  the  same  day.  In  Floyd  ,v. 
Ricketson,  129  Ga.  668,  59  S.  E.  909, 
it  was  held  that  in  the  absence  of 
any  proof  to  the  contrary,  it  would 
be  presumed  that  the  ordinary 
signed  the  minutes  of  the  court 
granting  an  administrator  authority 
to  sell  the  lands  of  his  intestate. 
In  State  v.  Switzer,  79  Neb.  78,  112 
N.  W.  297,  the  court  would  not  pre- 
sume a  noncompliance  by  the  com- 
missioners of  a  county  with  a  stat- 


ute requiring  bids  for  contracts  for 
more  than  one  hundred  dollars  to  be 
advertised  for.  In  Bliss  v.  Harris, 
38  Colo.  72,  87  Pac.  1076,  "The  law 
makes  the  secretary  the  custodian 
of  the  company's  seal,  and  when  his 
name  is  signed  to  an  instrument  a 
corporate  seal  attached  must  be  pre- 
sumed to  be  the  company's  seal  and 
it  must  be  presumed  that  the  sec- 
retary sealed  the  instrument,  with 
the  authority  of  the  company. 
(Union  Gold  Mining  Co.  v.  Bank,  2 
Colo.  227.)  This  presumption  of  au- 
thority is  not  overcome  by  the  mere 
fact  that  no  vote  of  the  directors 
or  other  body  exercising  the  corpo- 
rate authority  is  shown."  In  State 
V.  Harter,  131  Iowa,  199,  9  Ann. 
Cas.  764,  108  N.  W.  232,  we  find 
"the  setting  forth  of  the  commission 
or  the  particular  powers  of  the  ofli- 
cer  and  the  source  whence  they  are 
derived  is  not  necessary,  if  he  is 
alleged  to  hold  an  office  which  ap- 
parently confers  upon  Mm  the  au- 
thority to  administer  the  oath  in 
the  particular  ease  specified": 
United  States  v.  Wilcox,  4  Blatchf. 
(U.  S.)  391,  Fed.  Cas.  No.  16,692. 
Moreover,  the  court  is  presumed  to 
have  authority  to  administer  oatha 
to  witnesses,  and  the  act  of  the 
clerk  of  the  court  in  administering 
such  an  oath  is  presumed  to  have 
been  done  under  the  authority  of 
the  court:  Masterson  v.  State,  144 
Ind.  240,  43  N.  B.  138;  State  v. 
Caywood,  96  Iowa,  367,  65  N.  W. 
385;  Keator  v.  People,  32  Mich.  484; 
State  V.  Spencer,  6  Or.  152. 

5  Nofire  V.  United  States,  164  U. 
S.  657,  41  L.  Ed.  588,  17  Sup.  Ct. 
Rep.  212,  citing  Bank  of  United 
States  V.  Dandridge,  supra;  Rankin 
T.  Hoyt,  45  U.  S.  (4  How.)   327,  11 
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This  is  the  general  rule  in  respect  to  official  action,  and 
one  vrho  claims  that  any  such  prerequisite  does  not  exist 
must   affirmatively   show   the   fact."     Mr.   Justice   White 


says 


,6      (( 


The  constitution-  of    Mexico 


.  made    it    the 


duty  of  the  supreme  executive  power  to  cause  to  be  pub- 
lished, circulated,  and  observed,  the  laws  and  the  general 
constitution.  In  the  absence  of  proof,  the  presumption  of 
omnia  rita  creates  the  inference  that  the  duty  was  per- 
formed." Illustrations  might  be  given  without  number 
of  the  wide  application  of  the  great  maxim  referred  to  by 
these  great  lawyers,  but  reference  is  specially  made  to 
those  carefully  selected  ones  referred  to  in  the  note  at  foot.'' 


L.  Ed.  996;  Butler  v.  Maples,  76 
V.  S.  (9  Wall.)  766,  19  L.  Ed.  822; 
Weyauwega  v.  Ayling,  99  U.  S.  112, 
25  L.  Ed.  470;  Gonzales  v.  Bobs,  120 
V.  S.  605,  30  L.  Ed.  801,  7  Sup. 
Ct.  Eep.  705;  Callaghan  v.  Myers, 
128  IT.  S.  617,  32  L.  Ed.  547,  9  Sup. 
Ct.  Kep.  177;  Keyser  v.  Hitz,  133 
U.  S.  138,  33  L.  Ed.  531,  10  Sup. 
Ct.  Eep.  290;  Knox  County  v.  Ninth 
Nat.  Bank,  147  U.  S.  91,  97,  37  L. 
Ed.  93,  95,  13  Sup.  Ct.  Eep.  267.  In 
this  last  case  it  is  said:  "It  is  a  rule 
of  very  general  application  that 
where  an  act  is  done  which  can  be 
done  legally  only  after  the  perform- 
ance of  some  prior  act,  proof  of  the 
latter  carries  with  it  a  presumption 
of  the  due  performance  of  the  prior 
act." 

t-  Hayes  v.  United  States,  170  TJ. 
S.  637,  42  L.  Ed.  1174,  '18  Sup.  Ct. 
Eep.  735. 

7  See  cases  collected  in  9  Ency. 
of  Ev.,  pp.  944,  945,  to  which  valu- 
able work  acknowledgment  is  made 
for  the  reference  to  the  following 
case.  In  a  very  old  Kentucky  case, 
Hickman  v.  Boffman  (Hardin),  3 
Ky.  356,  370,  it  says:,  "It  is  a  prin- 
ciple of  law,  well  settled,  that  every 
officer  acting  under  the  sanction  of 
an  oath,  or  in  whom  the  government 
reposes  a  trust,  shall  be  presumed  to 


have  done  his  duty  until  the  con- 
trary be  proved.  This  is  a  principle 
of  the  first  necessity  in  society,  and 
indispensable  for  the  preservation 
of  the  rights  of  those  who,  by  law, 
are  obliged  to  commit  their  interest 
to  the  management  of  the  public 
agents.  The  law  reposes  a  special 
trust  in  the  officer,  and  the  citizen 
is  obliged  to  trust  him.  Precarious 
and  perplexing,  indeed,  would  the 
situation  of  the  individual  be,  if  he 
were  obliged  to  prove  that  the  ofi5- 
cer  had  dpne  his  duty;  if  the  pre- 
sumption of  his  having  done  it  were 
not  indulged  until  the  contrary  be 
shown.  This  principle  is  equally  ap- 
plicable to  a  proceeding  against  the 
officer,  and  to  a  proceeding  against 
the  right  of  an  individual,  derived 
through  the  act  of  the  officer.  It 
would  be  strange  if  it  should  be  in- 
dulged in  favor  of  the  officer,  who 
may  have  been  guilty,  and  not  in 
favoring  the  individual  who  has 
done  no  wrong.  It  was  the  duty 
of  the  officer,  intrusted  by  the  gov- 
ernment, not  to  issue  the  grant  in 
this  case  without  the  warrant  hav- 
ing been  lodged  with  the  plat  and 
certificate.  He  having  issued  the 
grant,  we  must  presume  that  he  had 
the  warrant  to  authorize  the  grant, 
until  the   contrary  be  proven."     See, 
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§  43  (36).  Presumptions  of  authority  from  acting  in 
official  capacity — The  English  rule. — Care  must  be  observed 
that  confusion  does  not  arise  between  the  two  presump- 
tions— that  of  the  regularity  of  official  acts  and  that  of 
the  authority  from  acting  in  an  official  capacity.  The 
latter  deals  with  the  question  of  what  original  authority  is 
to  be  presumed;  the  former,  taking  the  authority  for 
granted,  assumes  the  regularity  and  order  of  the  acts  until 
the  contrary  appears.  It  has  long  been  held  that  due  ap- 
pointment to  office  may  be  presumed,  until  the  contrary 
appears,  from  the  fact  that  one  has  acted  in  an  official 
capacity.  In  England  the  rule  has  been  held  applicable 
to  masters  in  chancery,  surrogates,  sheriffs,  under-sheriffs, 
justices  of  the  peace,  constables  and  numerous  other  offi- 
cers;^ and  indeed  is  said  to  extend  to  all  public  officers. 
The  same  rule  applies  though  the  action  be  in  the  name 
of  the  officer,  or  though  the  title  be  directly  put  in  issue 
by  the  pleading,  or  though  the  proceedings  be  criminal.® 


also,  the  late  cases:  State  v.  Mont- 
gomery (Ala.),  59  South.  294;  Wat- 
kins  V.  Stongh  (Ark.),  147  S.  W. 
443;  San  Diego  etc.  R.  Co.  v.  Board 
of  Equalization  (Cal.),  127  Pac.  153; 
Eichards  v.  Kerr,  53  Colo.  376,  127 
Pac.  232;  State  v.  Florida  East  etc. 
R.  Co.  (Fla.),  59  South.  385;  Nixon  v. 
Lehman,  137  Ga.  516,  73  S.  E.  747; 
Prothero  v.  Board,  22  Idaho,  598, 
127  Pac.  175;  Chicago  etc.  E,  Co.  v. 
Garrett,  255  111.  420,  99  N.  E.  643; 
Town  of  Cicero  v.  Lake  Erie  etc.  E. 
Co.  (Ind.  App.),  97  N.  B.  389;  City 
of  Cherokee  v.  Illinois  Cent.  E.  Co. 
(Iowa),  137  N.  W.  1053;  Southern 
E.  Co.  V.  Alford,  150  Ky.  808,  150  S. 
W.  985;  Hibernia  etc.  Trust  Co.  v. 
Whitney,  130  La.  817,  58  South.  583; 
Chetteville  v.  Grant,  212  Mass.  17, 
98  N.  E.  616;  Smith  v.  Duluth  Log 
Co.,  118  Minn.  432,  137  N.  W.  6; 
Gass  V.  Evans,  244  Mo.  329,  149  S. 
W.  628;  State  v.  Brodegan,  34  Nev. 
486,  125  Pac.  699;  State  v.  Eomero 
(N.  M.),  124  Pac.  649;  People  v. 
Bowe,   134  N.  Y.   Supp.   524;   Hack- 


ney V.  Elliott  (N.  D.),  137  N.  W. 
433;  Hendry  v.  City  of  Salem  (Or.), 
129  Pac.  531;  Greenough  v.  Board, 
33  E.  I.  559,  82  Atl.  406;  McDowell 
V.  Burnett  (S.  C),  75  S.  E.  873; 
Ex  parte  Hunt  (Vt.),  82  Atl.  178; 
Gould  V.  Killen  (Wis.),  139  N.  W. 
758. 

8  Marshall  v.  Lamb,  5  Q.  B.  115, 
114  Eng.  Reprint,  1192;  Rex  v. 
Verelst,  3  Camp.  432;  Bunhury  v. 
Matthews,  1  Car.  &  K  380;  Plumer 
V.  Brisco,  11  Q.  B.  46,  116  Eng.  Re- 
print, 392;  Berryman  v.  Wise,  4 
Term  Eep.  366,  100  E'ng.  Eeprint, 
1067.  As  to  the  mode  of  appoint- 
ment of  officers,  see  §   205,  post. 

9  Cannell  v.  Curtis,  2  Bing.  N.  C. 
228,  2  Scott,  379;  Hayes  v.  Dexter, 
13  Ir.  L.  Rec,  N.  S.,  22.  Some  of 
the  older  English  cases  have  an  in- 
teresting hearing  on  the  subject.  In 
the  case  of  the  Abbot  of  Fountain, 
in  the  Year-Books  9  H.  6,  folio  33, 
one  who  was  in  the  office  of  abbot 
of  a  religious  house  under  the  color 
of  an  election,  when  he  in  truth  had 
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§  43a  (36).  Same  —  The  American  rule.  —  Generally 
speaking,  the  American  rule  is  as  broad  as  the  English, 
and  it  has  been  applied  in  a  great  variety  of  cases,  which 
almost  uniformly  support  the  doctrine  of  presumption  in 
favor  of  the  authority.  Not  less  than  their  brethren  across 
the  water,  American  jurists  uphold,  that  from  the  fact  of 
one  having  acted  in  an  official  capacity  arises  the  pre- 
sumption of  his  due  appointment  to  the  office,  until  of 
course  the  claim  can  be  successfully  challenged.  It  has 
been  recognized  that  it  would  cause  great  inconvenience  if, 
in  the  first  instance,  strict  proof  were  required  of  appoint- 


only  a  minor  part  of  the  votes,  made 
an  obligation  as  abbot  for  goods 
sold  for  the  use  of  the  house.  It  was 
held  that  this  obligation  was  not 
voidable  by  the  true  abbot  who  was 
elected  by  a  major  part  of  the  votes, 
when  he  recovered  the  office,  be- 
cause he  who  made  the  obligation 
had  color  of  title,  having  had  some 
votes,  and  those  who  sold  goods  to 
the  house  were  not  bound  to  exam- 
ine his  title  to  the  ofBce.  In 
Knowles  V.  Luce,  Moore  (K.  B.), 
112,  72  Eng.  Keprint,  473,  it  was 
said  there  was  a  distinction  between 
copyholds  granted  by  a  steward  who 
had  color  but  no  right  to  hold  a 
court,  and  copyholds  granted  by  one 
who  had  neither  color  nor  right; 
and  that  a  grant  by  a  steward  who 
had  only  color  of  right  to  hold  a 
court  was  valid,  because  the  tenants 
were  not  bound  to  examine  his  au- 
thority, nor  was  he  bound  to  give 
them  an  account  of  it:  Comyn's  Di- 
gest, "Copyhold,"  c.  5.  The  case  of 
Leak  v.  Howel,  Cro.  Eliz.  533,  78 
Eng.  Reprint,  780,  was  an  informa- 
tion for  bringing  certain  goods  into 
the  country  by  way  of  merchandise, 
"the  custom  and  subsidy  for  them 
due  and  not  being  paid  nor  agreed 
for  with  the  customer  of  London, 
nor  in  any  other  port,  nor  with  their 
deputy."  It  was  found  in  a  special 
verdict  that  the  goods  were  brought 


into  the  country,  and  an  agreement 
made  at  the  custom-house  in  Penrj'n 
with  Eichard  Enys,  who  had  exer- 
cised there  the  office  of  deputy  of  J. 
Basset,  who  was  a  deputy  of  T.  Pey- 
ton, the  custom  sr  there,  to  answer 
to  the  queen  all  customs  and  duties. 
It  was  objected  that  the  agreement 
was  not  valid  because  made  with  a 
deputy  of  a  deputy.  To  this  it  was 
answered  that  Enys  was  deputy 
in  facto,  and  although  he  were  not 
deputy  de  jure,  that  shall  not  preju- 
dice the  merchants,  for  it  would  be 
mischievous  to  them  to  examine  by 
what  authority  the  officers  of  the 
customs  sit  and  make  their  composiT 
tions.  And  of  this  opinion  were  all 
the  barons  and  judgment  was  given 
for  the  defendant.  In  Harris  v. 
Jays,  Cro.  Eliz.  699,  78  Eng.  Ee- 
print,  934,  the  case  was  that  the 
queen's  auditor  and  surveyor  for  the 
county  of  Northampton  appointed  a 
steward  for  one  of  the  manors;  and 
he  kept  the  court  and  granted  by 
copy  lands  which  had  escheated  to 
the  queen  for  felony.  The  question 
was  whether  the  grant  was  good. 
It  was  decided  that  the  auditor  and 
surveyor  had  no  authority  to  ap- 
point the  steward,  and  that  the 
grant  by  the  steward  was  void.  It 
was  conceded  that  the  law  favors 
acts  of  one  in  reputed  authority, 
and  that  acts  of  necessity  done  by 
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ment  or  election  to  office  in  all  cases  where  it  might  be 
only  collaterally  in  issue,  and  it  imposes  no  hardship,  in 
most  cases,  to  indulge  the  presumption  that  one  assuming 
to  be  a  public  officer  is  not  an  intruder  and  violater  of  the 
law.  Indeed,  but  for  such  a  presumption,  acting  officers 
would  find  no  protection  in  the  discharge  of  public  duties. 
It  is  a  general  rule  that  the  best  evidence  should  be  pro- 
duced of  which  any  case  in  its  nature  is  susceptible.  This 
rule  does  not  demand  the  greatest  amount  of  evidence 
which  can  possibly  be  given  of  any  fact.  Its  design  is  to 
prevent  the  introduction  of  any  which,  from  the  nature  of 
the  case,  supposes  that  better  evidence  is  in  the  possession 


an  officer  de  facto  are  valid;  but  the 
gi-ant  in  that  case  was  held  to  be 
void,  because  it  was  a  new  grant  in 
prejudice  to  the  queen,  merely  vol- 
u-atary,  and  which  the  steward  was 
under  no  necessity  to  make:  Co. 
Litt.  58,  b;  4  Coke,  30;  Parker  v. 
Eett,  1  Salk.  95,  91  Eng.  Reprint, 
88;  O'Brian  v.  Knivan,  Cro.  James, 
552,  79  Eng.  Reprint,  473.  The  case 
of  The  King  v.  Lisle,  Andrews,  163, 
95  Eng.  R-eprint,  345,  and  2  Strange, 
1019,  9'3  E'ug.  Reprint,  1051,  was  an 
information  in  the  nature  of  a  quo 
warranto,  brought  against  Lisle  for 
acting  as  a  burgess  of  Christ 
Church,  in  the  county  of  Southamp- 
ton. There  were  two  questions  in 
the  case:  1.  Whether  one  Goldwire, 
who  presided  at  the  election  of  the 
defendant,  was  a  mayor  de  facto; 
and  2.  If  he  was,  whether  the  pre- 
siding of  a  mayor  de  facto  was  suffi- 
cient to  make  a  title  in  the  defend- 
ant against  the  crown.  As  to  the 
first  point,  it  was  found  that  Gold- 
wire  was  never  elected  mayor,  nor 
had  any  right  or  title  to  the  office, 
but  under  pretense  and  color  of 
being  elected,  he  was  sworn,  and 
acted  as  mayor  all  the  year.  All  the 
judges  were  of  opinion  that  Gold- 
wire  must  be  taken  to  have  been  a 
mere  usurper,  and  that  to  constitute 
a  man  an  officer  de  facto  there  must 


be  at  least  the  form  of  an  election, 
although  that,  upon  legal  objections, 
may  afterward  fall  to  the  ground. 
It  is  settled  that  where  there  is  an 
officer  de  facto  a  court  will  not  grant 
a  mandamus  to  compel  a  new  choice, 
until  such  officer  has  been  made  a 
party  to  the  proceeding,  nor  then 
unless  in  a  very  clear  case.  If  there 
be  any  doubt,  his  right  is  to  be  set- 
tled by  a  quo  warranto:  Rex  v. 
Bankes,  1  W.  Black.  445,  3  Burr. 
1452,  97  Eng.  Reprint,  922;  Rex  v. 
Mayor  etc.  of  Cambridge,  4  Burr. 
2008,  98  Eng.  Reptint,  ,46;  Rex  v. 
Colchester,  2  Term  Rep.  259,  100 
Eng.  Reprint,  141;  Rex  v.  Bedford, 
1  Bast,  79,  102  Eng.  Reprint,  31. 
Where  a  statute  made  provision  for 
the  appointment  of  justices  of  the 
peace  in  a  certain  place,  and  de- 
clared that  no  person  should  be  au- 
thorized to  act  as  a  justice  unless 
he  should  have  taken  certain  oaths, 
it  was  held  that  the,  acts  of  a  jus- 
tice appointed  under  the  statute,  but 
who  had  not  taken  the  oaths,  were 
not  void;  that  it'  was  unlawful  for 
him  to  act  without  taking  the  oaths, 
and  he  might  be  punished  by  iudict- 
.  ment  for  so  acting,  but  his  acts  were 
valid:  Margate  Pier  v.  Han  nam,  3 
Barn.  &  Aid.  266,  106  Eng.  Reprint, 
661. 
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of  the  party,  to  prevent  fraud.  This  rule,  however,  was 
adopted  for  practical  purposes,  and  should  be  so  applied 
as  to  promote  the  ends  of  justice.  It  is  therefore  subject 
to  exceptions,  where  the  general  convenience  requires  it, 
and  naturally  leads  to  the  division  of  evidence  into  pri- 
mary and  secondary  classes.  Among  the  exceptions  to  the 
foregoing  general  rule,  proof  that  an  individual  has  acted 
notoriously  as  a  public  officer  is  prima  facie  evidence  of 
his  official  character,  without  producing  his  appointment." 
Phillips  says:  "It  is  not  in  general  necessary  to  prove  the 
written  appointments  of  public  officers;  for  this  would  be 
attended  with  general  inconvenience,  and  a-  strong  pre- 
sumption arises  from  the  exercise  of  a  public  office  that 
the  appointment  to  it  is  valid.  The  cases  upon  this  sub- 
ject sometimes  appear  to  be  governed  by  the  doctrine  of 
admissions,  but  it  will  be  seen  by  the  example  that  the 
exception  is  of  a  more  extensive  nature.  In  tlie  case  of 
all  pfeace  officers,  justices  of  the  peace,  constables,  etc.,  it 
is  sufficient  to  prove  that  they  acted  in  these  characters, 
without  producing  ttieir  appointments.""  The  principle 
on  which  the  whole  doctrine  of  the  recognition  of  de  facto 
officers  and  their  acts  rests  is  not  how  they  happen  to  act 
de  facto — whether  the  cause  be  an  illegal  appointment  or 
election,  or  an  illegal  holding  over,  but  it  is  the  convenience 
of  the  public — the  necessity  of  the  thing — the  impossibility 
of  one  always  knowing  when  an  officer  to  whom  he  goes 
on  business  of  a  ministerial  cha,racter  is  legally  in  office, 
was  properly  elected  or  has  held  too  long.  It  is  that, 
where  the  public  servant  is  acting  in  the  place  apparently 
all  right  and  the  applicant  to  him  in  good  faith  has  a  deed 
witnessed  or  an  oath  administered,  that  it  is  better  for 
society  that  the  act  de  facto  stand  than  that  the  business 
of  society,  the  title  to  property,  be  all  wrecked,  because 
the  party  did  not  know  that  the  term  of  office  of  the  public 

10  Greeml.   Ev.,   §  83 ;   Berryman  v.  Bex  v.   Gordon,  2  Leach,  581,  585, 

Wise,  4  Term  Eep.  366,  100  Eng.  Be-  586;    Bex    v.    Shelley,    Id.   581,  n; 

print,    1067;    Wilcox    v.    Smith,    5'  Bryan  v.  Walton,  14  Ga.  185;  Allen 

Wend.    (N.    Y.)    231,    21    Am.    Deo.  v.  State,  21  Id.  217,  68  Am.  Dee.  457. 

213;    United    States    v.  Eeybuin,  6  u  Phillips  on  Ev.,  p.  432. 
Pet.  (U.  S.)  352,  367,  8  L.  Ed.  424; 
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official  expired  the  day  before."  It  is  said  by  Greenleaf  ^^ 
that  proof  that  an  individual  has  acted  notoriously  as  a 
public  officer  is,  prima  facie,  evidence  of  his  official  char- 
acter, without  producing  his  commission  or  appointment; 
and  again,  that  it  is  not,  in  general,  necessary  to  prove  the 
written  appointments  of  public  officers.  All  who  are 
proved  to  have  acted  as  such  are  presumed  to  have  been 
duly  appointed  to  the  office,  until  the  contrary  appears; 
and  it  is  not  material  how  the  question  arises,  whether  in 
a  civil  or  criminal  case,  nor  whether  the  officer  is  or  is  not 
a  party  to  the  record.  The  rule  is  of  long  standing  and 
the  reason  of  the  doctrine  is  founded  mainly'  on  public  con- 
venience." In  practice  it  is  not  likely  to  work  any  serious 
mischief  nor  to  be  abused;  since  a  suit  against  a  person 
claiming  to  act  as  a  public  officer,  for  any  act  affecting 
the  person  or  property  of  another,  will  compel  him  to 
show  himself  legally  entitled  to  it,  or  he  must  be  held 
answerable  for  such  acts,  done  under  color  of  an  office  to 
which  he  had  not  a  valid  title.^^  The  public,  who  have  an 
interest  in  the  continuous  discharge  of  official  duty,  arid 
whose  necessities  cannot  wait  the  slow  process  of  a  litiga- 
tion to  try  the  title,  have  the  right  to  treat  as  valid  the 
official  aicts  of  the  incumbent,  with  whom  alone,  under  the 
circumstances,  they  can  transact  business.  This  rule  is  an 
obvious  and  necessary  one  for  the  protection  of  organized 
society;  for  the  affairs  of  society  cannot  be  carried  on 
unless  confidence  were  reposed  in  the  official  acts  of  per- 
sons de  facto  in  office.^®  Private  individuals,  in  controver- 
sies between  themselves,  are  not  permitted  to  question  the 
acts  of  an  officer  de  facto,  for  the  further  reason,  that  to 
do  so  would  be  to  raise  and  determine  the  title  to  his 

12  Smith  V.  Bondwiant  and  general  principle  that  the  acts  of  an 
Meador,  74  Ga.  419,  58  Am.  Eep.  ofScer  de  facto  are  valid,  so  far  as 
438.  the  public  or  the  rights  of  third  per- 

13  1  Greenleaf,  Ev.,  §§  83,  92.  See,  sons  are  concerned,  and  that  the 
also,  2  Bishop,  Crim.  Proc,  §§  783,  title  of  such  an  officer  cannot  be  in- 
828,  where  this  proposition  is  in-  quired  into  in  any  proceeding  to 
dorsed.  which  he  is  not  a  party,  applied  it  to 

w  State  V.  Roberts,  52  N.  H.  492.      the  ease  of  a  collector  of  taxes. 
15  Tucker  v.  Aiken,  7  N.  H.  113,  16  Weeks  v.  Ellis,  2  Barb.  (N.  Y.) 

in   which  Parker,  J.,   declaring  the      325, 
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ofBce  in  a  controversy  to  which  he  was  not  a  party,  and  in 
which  he  could  not  be  heard.  And  this,  says  Parsons, 
C.  J.,  "would  be  judging  a  man  unheard,  contrary  to  nat- 
ural equity,  and  the  policy  of  the  law.  From  considera- 
tions like  these  has  arisen  the  distinction  between  the 
holding  of  an  office  de  facto  and  de  jure."'^''  It  is  an  estab- 
lished principle  of  law  that  the  acts  of  an  officer,  having 
color  of  title,  in  the  exercise  of  the  ordinary  functions  of 
his  office,  are  valid  in  respect  to  the  rights  of  third  persons 
who  may  be  interested  in  such  acts.  ' '  The  adoption  of  such 
a  rule  is  necessary  to  prevent  a  failure  of  justice,  and  the 
great  public  mischief  which  might  be  otherwise  justly  ap- 
prehended. Besides,  the  officer's  title  ought  not  to  be 
determined  in  a  collateral  way.'"* 

§  44  (37) .  Same  —  Not  restricted  to  official  appoint- 
ments.— To  those  who  follow  with  any  historical  interest 
the  evolution  of  the  law  of  evidence,  there  is  discoverable 
in  it  an  almost  arboreal  growth — the  increase  of  the  bole 
in  girth  as  principle  upon  principle  swells  its  volume,  no 
less  than  the  extension  of  the  branches  in  length  as  the 
effect  of  adopted  principles  in  their  application — the  fact 
that  authority  from  being  presumed  in  those  acting  in  an 
official  capacity  has  grown  and  extended  to  a  like  applica- 
tion to  many  not  acting  in  a  strictly  official  position.  It 
has  been  applied  to  constables  and  watchmen  appointed 

IT  Fowler  v.  Bebee,  9  Mass.   234,  monwealth     v.      McCue,      16     Gray 

6  Am.  Dec.  62.  (Mass.),  226  (pound-keeper) ;  Tucker 

18  Cooley,  J.,  in  the  Auditors  of  v.  Aiken,  7  N.  H.  113  (town  col- 
Wayne  County  V.  Benoit,  20  Mich.  lector) ;  State  v.  Eoberts,  52  N.  H. 
176,  187,  4  Am.  Eep.  382.  Citing  492  (ooUeetor  of  taxes)  ;  Colton  v. 
Bucknam  v.  Buggies,  15  Mass.  182.  Beardsley,  38  Barb.  (N.  Y.),  29 
See,  also,  Plypiouth  v.  Painter,  17  (trustees  of  a  school  district);  Peo- 
Conn.  585,  44  Am.  Deo.  575  (grand  pie  v.  Stevens,  5  Hill  (N.  Y.),  630 
juror) ;  Coles  County  v.  Allison,  23  (town  clerk) ;  Commissioners  v.  Mc- 
111.  383  (or,  Ed.)  437  (town  officers);  Daniel,  7  Jones  (N.  C),  107  (towu 
Creighton  v.  Piper,  14  Ind.  182  commissioners) ;  Baird  v.  Bank  of 
(supervisor)  ;  Commissioners  v.  An-  Washington,  11  Serg.  &  R.  (Pa.) 
derson,  20  Kan.  298,  27  Am.  Rep.  171  411  (bank  director)  ;  Killpatrick  v. 
(county  commissioners);  Rounds  v.  Frost,  2  Grant  Cas.  (Pa.)  168  (mar- 
Bangor,  46  Me.  541,  74  Am.  Dec.  469  shal);  McCormick  v.  Cleveland,  9S 
(pound-keeper);  Couolly  v.  Riley,  Wis.  522,  62  Am.  St.  Rep.  S27,  74 
25   Md.   402    (notary   public);    Com-  N.  W.  339   (justice  of  the  peace). 
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by  commissioners  under  a  local  act,  and  to  trustees  empow- 
ered by  act  of  parliament  to  raise  money  to  build  a 
churcb.'®  The  same  presumption  has  been  applied  where 
professional  men,  as  surgeons  and  attorneys,  have  brought 
action  for  slander  or  libel  in  their  professional  capacity, 
although  these  cases  may  rest  on  the  principle  that  the 
professional  capacity  of  the  plaintiff  had  been  recognized 
or  admitted  in  the  defamatory  language;  and  in  such  cases, 
if  the  professional  capacity  of  the  plaintiff  is  denied,  there 
should  be  proof  of  appointment  or  of  authority  to  act.^" 
Said  Chief  Justice  Marshall:  "Natural  persons  may  ap- 
pear in  court,  either  by  themselves  or  by  their  attorney. 
But  no  man  has  a  right  to  appear  as  the  attorney  of  an- 
other, without  the  authority  of  that  other.  In  ordinary 
cases,  the  authority  must  be  produced,  because  there  is, 
in  the  nature  of  things,  no  prima  facie  evidence  that  one 
man  is  in  fact  the  attorney  of  another.  The  case  of  an  at- 
torney at  law,  an  attorney  for  the  purpose  of  representing 
another  in  court,  and  prosecuting  or  defending  a  suit  in  his 
name,  is  somewhat  different.  The  power  must  indeed 
exist,  but  its  production  has  not  been  considered  as  indis- 
pensable." "Certain  gentlemen,  first  licensed  by  the  gov- 
ernment, are  admitted  by  order  of  court,  to  stand  at  the 
bar  with  a  general  capacity  to  represent  all  suitors.  The 
appearance  of  any  one  of  these  gentlemen  in  a  cause  has 
always  been  received  as  evidence  of  his  authority,  and  no 
additional  evidence,  so  far  as  we  are  informed,  has  ever 
been  required.     This  practice,  we  believe,  has  existed  from 

19  Butler  V.  Ford,  1  Cromp.  &  M.  rule  is  well  settled  that,  except  for 
662  (evidence  of  the  defendants  act-  some  peculiar  purposes,  such  evi- 
ing  as  constables  and  watchmen  dence  is  sufficient.  The  court  could 
under  the  town  commissioners  held  not  try  titles  to  office  in  any  such 
prima  faeie  sufficient  to  entitle  them  litigation  as  the  present:  Cahill  v. 
to  the  protection  of  an  act  requiring  Kalamazoo  Mutual  Ins.  Co.,  2  Doug, 
notice  before  action,  without  proof  (Mich.)  124,  43  Ami  Dec.  457." 
of  their  appointment);  Best  on  Ev.,  20  Berryman  v.  Wise,  4  Term 
10th  ed.,  §  357;  Druse  V.  Wheeler,  22  Eep.  366,  100  Eng.  Reprint,  1067; 
Mich.  443:  "It  was  alleged  as  error  Collins  v.  Carnegie,  1  Ad.  &  El.  695, 
that  parol  proof  was  admitted — that  110  Eng.  Eeprint,  1373.  See  discus- 
certain  of  the  defendants  were  act-  sion  of  the  subject,  Tayl.  Ey.,  10th 
ing  trustees  of  the  church.  But  the  ed.,  33,  173,  174,  175. 
Evidence  I — 15 
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the  first  establishment  of  our  courts,  and  no  departure  from 
it  has  been  made  in  those  of  any  state  or  of  the  Union.  "^* 

§  44a  (37).  Same — Qualified  application  to  private  ap- 
pointments.— ^While  the  principle  has  been  extended  in  the 
manner  shown,  it  is  nevertheless  limited  in  its  applicatiou, 
and  only  those  special  cases  falling  within  the  rule  laid 
down  in  the  preceding  section  are  entitled  to  its  protec- 
tion. ■  Where  it  was  sought  to  establish  by  parol  evidence 
the  appointment  by  the  court  of  a  guardian  for  a  free 
person  of  color,  in  that  he  had  held  himself  out  to  the  world 
as  such  guardian,  it  was  necessary  to  prove  his  appoint- 
ment.^^ While  each  case  must  rest  on  its  own  circum- 
stances, it  is  impossible  to  say  that  the  rule  is  absolute  one 
way  or  the  other,  but  so  far  as  one  may  take  the  risk  of  de- 
fining a  media  via,  it  will  be  safe  to  assume  that  in  a  purely 
private  and  unofficial  appointment,  if  there  is  written  evi- 
dence of  the  appointment,  it  should  be  proved.^^    In  the 


21  Osborn  v.  Bank,  9  Wheat.  (XT. 
S.)  738,  829,  6  L.  Ed.  204,  2-26;  In 
re  Gasser,  104  Fed.  537,  44  C.  C.  A. 
200.  Thus  an  attorney  who  files 
papers  is  presumed  to  have  author- 
ity to  do  so:  Beem  v.  Kimberley,  72 
Wis.  343,  39  N.  W.  542;  Field  v. 
Proprietors,  1  Cush.  (Mass.)  11; 
Tally  V.  Eeynolds,  1  Ark.  99,  31  Am. 
Dec.  737;  Penobscot  Boom  Co.  v. 
Lamson,  16  Me.  224,  33  Am.  Dec. 
656.  When  an  attorney  appears  and 
commences  an  action,  he  is  presumed 
to  have  authority:  Mc Alexander  v. 
Wright,  3  B.  Mon.  (Ky.)  189,  16 
Am.  Dec.  93.  What  the  late  A.  C. 
Freeman,  the  well-known  author  of 
"Judgments"  and  "Executions,"  had 
to  say  on  any  subject  is  always 
illuminating.  In  an  excellent  note 
to  the  last-named  case  he  deals  ex- 
haustively with  the  presumption  in 
favor  of  the  authority  of  an  attor- 
ney who  appears  in  a  cause,  the 
right  to  inquire  into  such  authority, 
where  and  how  the  question  may  be 


determined  and  what  proof  will  sus- 
tain the  authority  when  impugned. 

22  We  recognize  the  rule,  originat- 
ing in  motives  of  public  conven- 
ience, that  where  an  individual  has 
acted  notoriously  as  a  public  officer, 
it  is  prima  facie  evidence  of  the 
official  character  which  he  assumes; 
and  his  commission  or  appointment 
need  not  be  produced:  4  Term  Eep. 

366,  5  Barn.  &  Aid.  243,  6  Pet.  352, 

367,  12  Wheat.  70,  1  Brock.  520. 
Whether  the  same  doctrine  applies  to 
an  office  which  is  private,  as  that  of 
trustee,  is  questionable:  1  Jac.  & 
W.  464,  468.  The  better  opinion 
seems  to  be,  that  in  such  case,  some 
proof  would  have  to  be  offered  of 
the  existence  of  the  office,  and  of 
the  appointment  of  the  ostensible 
agent  to  it:  Bryan  v.  Walton,  14  Ga. 
185. 

23  Gilbert  v.  Boyd,  25  Mo.  27 :  "As 
the  record  stands,  we  do  not  see 
that  there  W8(g  any  written  evidence 
of  the  appointment  of  the  trustees. 
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matter  of  private  appointments,  the  question  of  agency 
is  invariably  involved.  In  general,  the  fact  of  an  agency 
created  by  writing  cannot  be  proved  by  parol,  unless  the 
nonproduction  of  the  writing  is  first  accounted  for.^* 

§  45  (38).  Performance  of  official  duty — Generally. — In 
the  preceding  sections  one  aspect  of  the  ruling  maxim 
omnia  praesumuntur  rite  et  solemniter  esse  acta,  in  its  re- 
lation to  the  presumption  of  authority  and  regularity,  has 
been  considered,  and  it  now  devolves  upon  us  to  consider 
its  connection  with  the  rule  that  public  officials  do  their 
duty.  The  maxim  does  not  rest  alone  on  the  ground  that 
the  official  act  is  performed  by  an  officer  who  has  taken 
the  oath  of  office,  though  undoubtedly  this  is  one  of  the 
considerations  which  support  the  presumption  of  regular- 
ity in  such  cases ;  and  we  find  the  statement  constantly  re- 
curring in  judicial  decisions  that  sworn  public  officials  are 
presumed  to  have  properly  performed  their  duties  in  the 
absence  of  evidence  to  the  contrary .^^  "Where  the  Secre- 
tary of  the  Interior  had  ordered  a  repayment  of  certain 
moneys  on  the  relinquishment  by  the  claimants  of  all  claim 
to  land  canceled,  and  such  relinquishment  was  made  "as 
required  by  the  rules  and  regulations  of  the  land  office," 
it  was  presumed  that  the  Secretary  did  his  duty  and  ex- 
acted   the  performance    of  all    that  the    law    required.^® 

If    there    was    none,    the    fact,    of  25  Squier  v.  Stockton,  5  La.  Ann. 

course,   might  have  been  proved  by  120,  52  Am.  Dec.  583;  Far  v.  Sims, 

parol.      We    do   not   know   that   the  Eich.   Eq.   Cas.    (S.   C.)    122,   24  Am. 

rule  which  permits  civil  officers  and  Dec.  396;  Templeton  v.  Morgan,  16 

officers  of  corporations  to  be  proved  La.    Ann.    438;     Boss    v.     Heed,    1 

to  be  such  by  reputation  and  their  Wheat.    (U.   S.)   482,  4  L.   Ed.   141 ; 

acts    extends     to     private     trustees  Hickman     v.     BofEman,     Hardin    (3 

when   there   is  written   evidence   of  Ky.),   348;   State   v.   Rosenthal,   123 

their  appointment.     It    is    said    an  Wis.    442,    102    N.    W.    49;  United 

agent   may  prove   his  agency  when  States  v.   Commonwealth  Trust  Co., 

it  is  by  parol.     (Greenl.,  §  416.)     The  193  U.  S.  651,  48  L.  Ed.  830,  24  Sup. 

official    character    of    officers,    both  Ct.    Eep.    546;    Hackfeld    &    Co.  v. 

civil  and  corporate,  may  be  proved  United  States,  197  U.  S.  442,  49  L. 

by    acts    and    reputation.     (Cowen's  Ed.  826,  25  Sup.  Ct.  Eep.  456.     See, 

Notes,  554;  United    States    v.    Dan-  §  30,  ante. 

dridge,   12  Wheat.    (U.   S.)    64,  6  L.  26  United  States  v.  Commonwealth 

Ed.   552.)"  Title  Ins.  &  Trust  Co.,  193  U.  S.  651, 

24  Cowen's  Notes,  1208.  48  L.  Ed.  830,  24  Sup.  Ct.  Eep.  548. 
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Where  a  United  States  attorney  made  a  stipulation  in  a 
cause  that  the  escape  of  certain  immigrants  could  not  have 
been  anticipated  by  the  master  or  officers  of  a  steamship, 
which  the  trial  court  held  was  the  statement  of  a  mere 
conclusion  not  binding  upon  the  court,  Mr.  Justice  Day 
said  on  the  appeal:  "We  know  no  rule  of  public  policy 
which  will  prevent  the  United  States  attorney  from  stipu- 
lating with  (the  defendant,  in  a  case  of  this  character,  as 
to  the  ultimate  facts  in  the  controversy.  It  is  to-be  pre- 
sumed that  such  an  officer  will  do  his  duty  to  the  govern- 
ment, and  not  stipulate  away  the  rights  of  the  prosecution." 
The  presumption  is  that  officers  will  perform  their  duties 
according  to  law  and  persons  dealing  with  them  may  rely 
upon  that  presumption.^^  In  a  Missouri  case^^  the  court 
announced  the  rule  that  as  long  as  a  man  or  a  body  of  men 
fill  any  official  position,  the  law  presumes  he  or  they  will 
perform  their  duties  whenever  any  matter  is  legally  pre- 
sented to  them  for  action,  notwithstanding  general  declara- 
tions previously  made  to  the  contrary.  This  is  true,  for 
the  obvious  reason  that  no  officer  can  legally  act  or  illegally 
decline  to  act  until  a  matter  is  legally  presented  to  him, 
calling  for  his  official  action  in  the  premises.  We  have 
already  given  ^*  instances  of  the  broad  application  of  the 
maxim,  and  inasmuch  as  the  presumption  has  been  applied 
to  acts  of  officers  of  almost  every  class,  the  instances  al- 
ready given  and  those  in  the  sections  following  will  be 
found  to  sufficiently  illustrate  the  rule.^" 

27  State  T.  Middle  Kittitas  Irr.  sumption  is  frequently  extended  in 
Dist.,  56  Wash.  488,  106  Pac.  203.  the  official  acts  of  sheriffs  and  sim- 

28  State  V.  Adcock,  225  Mo.  335,  ilar  officers:  Shorey  v.  Hussey,  Si 
124  S.  W.  1100.  Me.  579;  Conwell  v.  Watkins,  71  111. 

29  §  30,  ante.  488;   Curtis  v.  Herrick,  14  Cal.  117, 

30  Schermerhorn  v.  Talman,  14  N.  73  Am.  Dec.  632;  Cooper  v.  Gran- 
Y.  93,  presumed  clerk  of  c6urt  prop-  berry,  33  Miss.  117;  Hartwell  v. 
erly  administered  oath.  Surveys  by  Root,  19  Johns.  (N.  Y.)  345,  10  Am. 
public  officers  regular  on  face  are  Deo.  232;  Hefner  v.  Hesse,  29  La. 
presumed  prima,  facie  correct:  Find-  Ann.  149;  Sadler  v.  Anderson,  17 
ley  V.  McCormick,  50  Ind.  19;  Tex.  245.  Thus  a  sale  by  a  sheriff 
Trotter  v.  President,  9  Mo.  69;  under  execution  is  presumed  to  have 
Harris  v.  Burohan,  1  Wash.  0.  C.  been  made  at  proper  time  and  place 
191,  Fed.  Gas.  No.  6117;  Baeder  v.  (Howard  v.  North,  5  Tex.  290,  51 
Jennings,    40    Fed.    199.     This    pre-  Am.   Dec.    769) ;     and    the    property 
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§  45a  (38).  Same — Limitation  of  presumption. — Before 
giving  the  further  illustrations  referred  to,  this  is  a  fit 
place  to  record  such  qualification  of  the  use  of  the  pre- 


levied  on  by  Mm  to  be  rightfully  in  his 
possession  (Wafer  v.  Pratt,  1  Kob. 
(La.)  41,  36  Am.  Dee.  581),  and  that 
the  recitals  in  hia  return  are  correct 
(Nichols  V.  McCall,  13  La.  Ann.  215; 
Case  r.  Colston,  1  Met.  (Ky.)  145) ; 
that  before  a  sale  a  levy  and  notice 
of  sale  had  been  made  (Smith  v.  Hill, 
22  Barb.  (N.  Y.)  656;  Culbertson  v. 
Milhollin,  22  Ind.  362,  85  Am.  Dee. 
428) ;  that  the  deed  was  executed  in 
due  form  (Armstrong  v.  McCoy,  8 
Ohio,  128,  31  Am.  Dec.  435),  and  a 
proper  return  made  (Conwell  v.  Wat- 
kins,  71  111.  488;  New  River  Mineral 
Co.  V.  Eoanoke  C.  &  C.  Co.,  110  Fed. 
343,  49  C.  C.  A.  78)  ;  that  where 
land  was  bought  sixty  years  previ- 
ously at  a  sheriff's  sale,  the  sherifE 
duly  executed  a  proper  deed  to  the 
purchaser  (Coulson  v.  Scott,  167  Ala. 
606,  52  South.  436) ;  tha/t  a  deputy 
sheriff  duly  collected  and  accounted 
for  taxes  as  it  was  his  duty  to  do 
(Dudley  v.  Barrett,  66  W.  Va.  363, 
66  S.  E.  507);  that  sheriffs  acted 
regularly  in  their  offices  and  the  ofiicer 
serving  a  writ  of  replevin  took  the 
statutory  bond  (Massachusetts  Brew- 
ery Co.  V.  Herman,  106  Me.  524, 
76  Atl.  943;  San  Francisco  Sulphur 
Co.  V.  Aetna  Indemnity  Co.,  11  CaJ. 
App.  695,  106  Pae.  Ill;  Shelton  v. 
Franklin,  224  Mo.  342,  135  Am.  St. 
Eep.  537,  123  8.  W.  1084).  Where  an 
officer  had  taken  property  on  a  writ 
of  replevin  and  turned  the  same  over 
to  the  plaintiff,  there  was  a  presump- 
tion that  the  bond  which  he  took  was 
taken  before  the  property  was  turned 
over:  McKinstry  v.  Collins,  76  Vt. 
221,  56  Atl.  985.  Where  at  a  sher- 
iff's sale  property  was  sold  at  a  farm- 
house, to  which  the  sale  had  been  ad- 
journed, and  there  was  no  evidence 
that  the  farmhouse  was  not  a  public 


place  within  the  meaning  of  the  law, 
it  was  presumed  that  it  was,  as  such 
fact,  coexisting  with  the  sale,  was  es- 
sential to  the  validity  of  the  act  of  the 
sheriff  in  making  the  sale:  Fairbanks 
V.  Benjamin,  50  Vt.  99.  Where  an 
ofiicer  advertised  and  sold  property  on 
an  execution,  and  his  return  did  not 
show  that  the  property  was  adver- 
tised and  sold  in  the  town  in  which 
it  was  taken,  as  the  law  required,  this 
attendant  fact  was  presumed:  Jewett 
V.  Guyer,  38  Vt.  209.  Where  in  an 
action  of  debt  on  a  jail  bond,  the 
plaintiff  alleged  a  commitment  to  the 
jail  in  the  city  of  Vergennes  on  an 
execution .  issuing  from  Addison 
county  ooujt,  it  was  held  that,  since 
in  one  contingency  such  commitment 
to  that  jail  would  be  lawful,  the 
court  would  presume  that  such  con- 
tingency existed,  and  the  declaration 
was  held  good:  Bank  v.  Tucker,  7  Vt. 
134.  Where  selectmen  made  and  had 
recorded  a  certificate  of  alterations  in 
a  highway  necessary  to  the  construc- 
tion of  a  railroad,  but  required  to  be 
by  agreement  between  the  selectmen 
and  the  railroad  company,  a  presump- 
tion of  the  prior  agreement  requisite 
to  the  regularity  of  the  certificate 
was  held  to  arise:  Wead  y.  St.  J.  & 
L.  C.  R.  Co.,  64  Vt.  52,  24  Atl.  361. 
Where  school  district  offlcers  paid  out 
money  for  repairs  on  a  sehoolhouse,, 
and  there  was  no  evidence  that  the 
district  had  ordered  them  so  to  do, 
the  presumption  of  previous  author- 
ization was  held  to  have  arisen: 
Brock  V.  Bruce,,  59  Vt.  313,  10  Atl. 
93.  This  presumption  applies  to  acts 
of  attorneys  and  notaries  (Penning- 
ton V.  Yell,  11  Ark.  212,  52  Am.  Dee. 
262),  assessors  (Perkins  v.  Nugent, 
45  Mich.  156,  7  N.  W.  757;  South- 
land Lumber  Co.  v.  McAlpin,  126  La, 
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sumption  as  is  sometimes  called  for.  While  the  law  will 
presume  in  favor  of  the  regularity  of  an  official's  act,  it 
will  not  by  such  presumption  supply  the  necessary  juris- 
dictional facts.*^     The  rule  and  its  exception  are  well  stated 


906,  53  South.  45;  People  v.  Hulin, 
237  111.  122,  »6  N.  E.  866),  clerks  of 
court  (Niautie  Bank  v.  Dennis,  37  111. 
381;  Craig  v.  Adadr,  22  Ga.  573),  re- 
cording officers  (Rollins  v.  Wright,  93 
Oal.  395,  29  Pae.  58;  Collins  v.  Val- 
leau,  79  Iowa,  626,  43  N.  W.  284,  44 
N.  W.  904),  constables  (Eichardson  v. 
Smith,  1  Allen  (Mass.),  541)  ;  to  prin- 
cipal of  a  high  school  (Wertz  v.  School 
District,  43  Pa.  Sup.  Ct.  1)  ;  to  medi- 
cal examiner's  hoard  (State  Board  v. 
Taylor  (Tex.),  129  S.  W.  600)  ;  to  a 
justice's  certificate  to  a  deed  (Brown 
V.  Hutchison,  155  N.  C.  205,  71  S. 
E.  302).  As  to  the  presumption  that 
railroad  rates  for  local  traffic  estab- 
lished pursuant  to  statute  are  reason- 
able, see  State  of  North  Dakota  v. 
Northern  Pae.  Ey.  Co.  (N.  D.),  120 
N.  W.  869,  2.5  L.  E.  A.,  N.  S.,  1001, 
and  note  thereto,  and  also  notes  in 
Winchester  etc.  Eoad  Co.  v.  Croxton, 
33  L.  E.  A.  183,  and  Pennsylvania  K. 
Co.  V.  County  of  Philadelphia,  15  L.  R. 
A.,  N.  S.,  108.  Where  the  Secretary 
of  State  had  issued  a  license  to  a  for- 
eign insurance  company,  there  was 
held  to  be  presumption  that  the 
company  had  filed  in  the  proper  office 
a  copy  of  its  by-laws,  since  without 
this  antecedent  act  the  license  could 
not  have  been  legally  issued.  The 
presumption  exists  as  to  military  and 
fiscal  officers  of  the  United  States: 
United  States  y.  Crussell,  14'  Wall. 
(U.  S.)  1,  20  L.  Ed.  821.  For  fur- 
ther illustrations,  see  McCarthy  v. 
Merced  County,  15  Cal.  App.  576,  115 
Pae.  458;  Hamby  v.  Collier,  136  Ga. 
309,  71  S.  E.  431;  Nelson  v.  People, 
23  N.  Y.  293 ;  Parkinson  v.  Bracken,  1 
Pinn.  (Wis.)  174,  39  Am.  Dec.  296; 
Forsaith  v.  Clark,  21  N.  H.  409;  Sul- 
len V.  Arnold,  31  Me.  583;  People  v. 


Montez,  48  Colo.  436,  110  Pae.  639; 
City  St.  Imp.  Co.  v.  Kroh,  158  Cal. 
308,  110  Pae.  933;  State  Board  of 
Medical  Examiners  v.  Taylor  (Tex.), 
129  S.  W.  600;  In  re  City  of  New 
York,  137  App.  Div.  803,  122  N.  Y. 
Supp.  656;  Schultz  v.  State,  112  Md. 
211,  76  Atl.  592.  See  note  in  Doug- 
lass V.  Bishop,  10  L.  E.  A.  867.  See, 
also,  22  Am.  &  Eng.  Ency.  of  Law, 
tit.  "Presumption,"  p.  1270  et  seq., 
where  further  illustrations  (with  au- 
thorities) of  the  presumption  have 
been  alphabetically  classified,  in  its 
application  to  administrators,  army 
and  military  officers,  attorneys,  attor- 
neys general,  clerks  of  court,  commis- 
sioners to  take  testimony,  constables, 
county  officers,  election  officers,  gov- 
ernors, judges,  justices  of  the  peace, 
marshals,  municipal  officers,  notaries 
public,  patent  officers,  police  officers, 
poor  officers,  the  President  of  the 
United  States,  public  land  officers, 
public  surveyors,  receivers,  recording 
officers,  school  officers,  Secretaries  of 
State,  sheriffs,  state  auditors,  taxing 
officers  and  officers  of  the  treasury  de- 
partment. 

31  Ware  v.  Clark  (Tex.  Civ.  App.), 
125  S.  W.  618,  where  the  jurisdiction 
of  the  trial  court  did  not  appear  from 
the  transcript:  Glasscock  v.  Barnard 
(Tex.  Civ.  App.),  125  S.  W.  616, 
where  no  citation  appeared  in  the  rec- 
ord. The  court  said  that  the  holding 
was  analogous  to  the  holding  in  Amer- 
ican Soda  Fountaia  Co.  v.  Mason,  55 
Tex.  Civ.  App.  382,  119  S.  W.  714, 
and  the  line  of  authorities  therein 
cited,  to  the  effect  that  no  presump- 
tions are  to  be  indulged  in  aid  of  the 
trial  court's  jurisdiction  but  the  same 
must  be  made  affirmatively  to  appear. 
See,  also.  Garrison  v.  Arnett  (Tex  Civ. 
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by  Haselton,  J.,  in  a  recent  Vermont  case.^^  Where  the 
regularity  of  an  official  act  is  dependent  upon  some  co- 
existing or  pre-existing  act  or  fact,  there  is  a  presumption 
in  favor  of  the  doing  of  such  act  or  the  existence  of  such 
fact,  but  th'e  rule  cannot  be  construed  as  to  permit  the 
presumption  to  alter  the  rule  that  the  existence  and  con- 
tents of  a  record  must  be  proved  by  the  record,  unless 


App.),  126  S.  W.  611;  Throqp  on 
PubUo  Officers,  §§559,  560;  Cook  v. 
Borough  of  Manasquan  (N.  J.  L.), 
76  Atl.  310,  in  wMoh  the  minutes  of 
a  borough  council  kept  by  the  clerk 
thereof  showed  that  an  ordinance,  au- 
thorizing proceedings  to  condemn 
land  for  a  public  street,  on  its  final 
passage  "was  carried  on  roll-call"  on 
certiorari  prosecuted  by  a  land  owner 
affected.  Held,  (a)  that  the  record 
as  it  stands  is  not  sufficient  to  show 
that  it  received  the  vote  of  the  ma- 
jority of  the  whole  council  (P.  L. 
1897,  p.  295,  §  26),  (b)  that  there 
was  no  legal  presumption,  as  against 
the  land  owner  in  a  proceeding  to 
condemn,  that  the  ordinance  received 
the  requisite  number  of  votes; 
(c)  that  the  record  cannot  be  en- 
larged or  omissions  supplied  by  parol, 
where  such  omissions  are  of  jurisdic- 
tional facts;  Huttig-McDermid  Pearl 
Button  Co.  V.  Springfield  Shirt  Co., 
140  Mo.  App.  374,  124  S.  W.  1094, 
where  a  replevin  bond  had  to  be  ap- 
proved by  the  sheriff  and  it  bore 
across  its  face  that  it  was  approved 
by  a  circuit  clerk,  who  had  no  author- 
ity either  to  take  or  approve  it.  If 
there  had  been  no  actual  indorsement 
of  approval  by  anyone,  then  the  evi- 
dence of  approval  might  be  sustained 
by  the  presumption  that  the  law  at- 
taches to  the  official  acts  of  the  sher- 
iff. Presumptions  have  no  place  in 
the  presence  of  actual  facts.  As  was 
said  in  the  case  of  Mockowik  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.,  196 
Mo.  550,  94  8.  W.  256:  "Presump- 
tions may  be  looked  on  as  the  bats  of 


the  law,  flitting  in  the  twilight,  but 
■  disappearing  in  the  sunshine  of  actual 
facts."  The  "sunshine  of  actual 
facts  as  to  the  approval  of  this  bond 
is  ,  written  across  its  very  face — "Ap- 
proved this  21st  day  of  December, 
1906,  T.  A.  Nicholson,  Clerk,  by  S.  A. 
Eeed,,  D.  0.'  There  is  no  room  left 
for  a  presumption.  Again^  in  order 
to  maintain  respondent's  contention, 
we  have  to  base  one  presumption 
upon  another.  We  have  to  presume, 
in  the  first  place,  that  the  replevin 
bond  was  delivered  to  the  sheriff,  and 
then  we  halve  to  presume  from  that 
delivery  and  the  sheriff's  official  ac- 
tion that  he  approved  the  bond.  Pre- 
sumptions must  be  based  on  facts, 
and  one  presumption  cannot  be  based 
upon  a;nother:  16  Cyc.  1051";  St.  Louis 
&  S.  F.  E.  Co.  V.  Newell,  25  Okl.  502, 
10'6  Pac;.  818.  (The  prima  facie  pre- 
sumption of  the  reasonableness,  just- 
ness, and  correctness  of  an  order  of 
the  corporation  commission,  obtaining 
by  reason  of  section  22,  article  9  of 
the  constitution,  applies  only  to  the 
facts  found  by  the  commission,  or  es- 
tablished by  evidence  upon  which  tha 
commission  failed  to  make  a  finding; 
and,  where  a  fact  material  to  the  rea- 
sonableness, justness,  and  correctness 
of  an  order  is  lacking  in  the  finding 
of  facts  made  by  the  commission,  and 
is  not  supplied  by  the  evidence,  the 
presumption  obtaining  by  reason  of 
said  section  does  not  apply,  and  on 
review  in  this  court  such  order  cannot 
be  sustained.) 

32  Bacon  v.  Boston  &  M.  E.  E.,  83 
Vt.  421,  76  Atl.  128. 
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something  is  shown  which  prevents  or  excuses  the  pro- 
duction of  the  record.^^  In  the  case  referred  to,  in  which 
Haselton,  J.,  delivered  a  useful  opinion,  it  was  erroneously- 
claimed  that  the  presumption  existed  that  a  certificate, 
required  by  statute,  of  the  completion  and  opening  of  a 
highway  had  been  duly  filed  in  the  proper  office  of  the 
municipality,  notwithstanding  the  fact  that  the  statute  also 
provided  that  "the  day  on  which  such  certificate  shall 
be  recorded  shall  be  deemed  the  time  of  the  opening  such 
highway. ' ' 

§  46  (39,  40).    Same — Acts  of  municipal  officers. — The 

application  of  the  presumption  to  the  acts  of  the  officers 
of  municipal  corporations  has  been  uniform  with  their 
growth,  and  is  to  be  found  in  a  multitude  of  decisions  on 
almost  every  possible  point  presented  by  the  ramifications 
of  the  law  relating  to  them.^*    It  was  applied  in  the  fol- 


33  Sherwin  v.  Bugbee,  17  Vt.  337; 
Brunswick  v.  MeKean,  4  Me.  508; 
United  States  v.  Eosa,  92  TJ.  S.  281, 
23  L.  Ed.  707. 

34  Thus  it  will  be  presumed  that 
ordinances  have  been  properly  passed : 
City  of  Louisville  v.  Hyatt,  2  B.  Mon. 
(Ky.)  177,  36  Am.  Dec.  594;  In  re 
Board  of  Eapid  Transit  Commission- 
ers, 18  N.  Y.  Supp.  320;  City  of  Du- 
luth  V.  Krupp,  46  Minn.  435,  49  N. 
W.  235,  it  was  held  that  the  same  pre- 
sumptions obtain  that  a  city  ordi- 
nance was  legally  passed  as  in  the 
case  of  an  act  of  the  legislature;  that 
special  meetings,  have  been  regularly 
called:  Wallace  v.  Krst  Parish,  109 
Mass.  263;  Tierney  v.  Brown,  65  Miss. 
563,  7  Am.  St.  Rep.  679,  5  South, 
104;  Rome  v.  Whitestown  Water- 
works Co.,  113  App.  Div.  547,  100  N. 
Y.  Snpp.  357.  See,  also,  2  Dillon, 
Mun.  Corp.,  5th  ed.,  §  538,  and  note; 
and  adjournm-ents  regularly  taken: 
Freeholders  v.  State,  24  N.  J.  L.  718. 
See,  also,  Scott  v.  Paulen,  15  Kan. 
]62,  167;  Downing  v.  Miltonvale,  36 
Kan.    740,   14   Pac.   281;    O'Mally   v. 


McGinn,  53  Wis.  353,  10  N.  W.  515; 
Town  of  Eldora  v.  Burlingame,  62 
Iowa,  32,  17  N.  W.  148;  Atchison 
Board  of  Education  v.  DeKay,  148 
U.  S.  591,  601,  37  L.  Ed.  573,  13  Sap. 
Ct.  Rep.  706.  In  the  last-named  ease  ■ 
the  validity  of  ionds  of  a  city  issued 
twenty  years  prior  to  suit  was  at- 
tacked on  the  ground  of  irregularity 
in  the  meetings  which  culminated  in 
the  necessaiiy  consent  to  the  issue.  In 
his  opinion  upholding  the  validity  of 
the  bonds  Mr.  Justice  Brewer  said: 
"More  in  point  is  the  case  of  Scott  v. 
Paulen,  15  Kan.  162,  167,  in  which  a 
session  of  a  board  of  county  commis- 
sions was  held  to  be  valid,  at  which 
only  two  of  the  three  members  were 
present;  and  the  record  failed  to 
show  either  an  adjournment  to  that 
date  or  a  call  for  a  meeting  at  that 
time,  but  did  show  that  it  was  not 
held  on  the  regular  days  of  session; 
but  its  validity  was  not  challenged 
until  some  time  thereafter.  In  the 
opinion  in  that  case,  written  by  the 
same  judge'  who  wrote  the  opinion  in 
Paola  etc.  E.  Co.  v.  Anderson  County 
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lowing  case  in  the  supreme  court  of  the  United  States. 
In  an  action  on  municipal  bonds  it  appeared  that  an  elec- 
tion had  been  held,  that  the  votes  cast  had  been  canvassed 
by  the  proper  officers,  and  an  order  made  by  the  county 
court  for  a  subscription  in  accordance  with  the  terms  of 
the  order  for  the  election.     From  these  facts  it  was  held  a 


Conimi-s.,  16  Kan.  302,  (wcura  this 
language:  'Hence  it  seems  to  us  that 
■when  a  quorum  of  the  county  board, 
with  the  clerk,  is  present,  assuming  to 
act  as  a  county  board,  and  at  a  time 
and  place  at  which  a  legal  session  is 
possible,  and  to  such  board  in  actual 
session  a  proper  and  legal  petition  is 
presented  for  a  county  seat  election, 
and  an  election  ordered,  and  there- 
after full  and  legal  notice 'given  of 
such  election,  two  elections  had,  gen- 
erally participated  in  by  the  electors, 
the  result  canvassed  and  declared,  and 
no  objection  made  thereto  for  more 
than  a  year,  it  will  be  too  late  to 
question  the  validity  of  the  election 
on  the  ground  that  the  record  of  the 
•proceedings  of  the  commissioners 
shows  that  the  chairman  was  absent, 
and  fails  to  show  a  session  pursuant 
to  a  legal  adjournment  from  a  reg- 
ular session,  or  that  the  session  was 
a  special  session  and  duly  called  by 
the  chairman  on  the  request  of  two 
members.'  "  See,  also,  2  Dillon  Mun. 
Corp.,  5th  ed.,  §  535,  and  note.  See, 
also,  Schott  v.  People,  89  111.  195; 
that  all  formalities  have  been  com- 
plied with  in  the  making  of  contracts : 
New  Orleans  v.  Halpin,  17  La.  Ann. 
185,  87'  Am.  Dec.  523;  Jackson 
School  Township  v.  Hadley,  59  Ind. 
534.  The  validity  of  bonds:  the 
fact  that  municipal  bonds  bore  a  date 
prior  to  the  time  the  ordinance  au- 
tliorizing  their  issue  went  into  effect 
was  insufficient  to  defeat  a  recovery 
on  the  bonds,  where  there  was  no 
proof  of  the  date  of  their  actual  issue, 
and  their  premature  issue  would  have 
been  contrary  to  the   recitals  on  the 


face  of  the  bond:  Village  of  Kent  v. 
Dana,  100  Fed.  56,  40  C.  C.  A.  281; 
Perkins  County  v.  Graff,  114  Fed. 
441,  52  C.  C.  A.  243;  that  elections 
were  legally  held;  Mussey  v.  White,  3 
Me.  290;  that  the  mXinicipality  is  reg- 
ularly organized:  Jameson  v.  People, 
16  111.  257,  63  Am.  Dec.  304;  Bassett 
V.  Porter,  4  Cush.  (Mass.)  487;  Sher- 
win  V.  Bugbee,  16  Vt.  439;  People 
V.  Farnham,  35  111.  562;  People  v. 
Maynard,  15  Mich.  463;  New  Boston 
V.  Dunbarton,  IS  N.  H.  409;  Kobie  v. 
Sedgwick,  35  Barb;  (N.  Y.)  319;  that 
a  town'  has  the  requisite  number  of 
officers:  Downing  v.  Eugar,  21  Wend. 
(N.  Y.)  178,  34  Am.  Dec.  223.  When 
a  person  acts  as  an  officer  of  a  corpo- 
ration and  is  recognized  as  such,  a 
regular  appointment  will  be  pre- 
sumed: United  States  Bank  v.  Daiid- 
ridge,  12  Wheat.  (U.  S.)  64,  6  L.  Ed. 
552;  Kiley  v.  Forsee,  57  Mo.  390. 
When  the  treasurer  of  a  town  made  a 
payment  upon  a  debt  owed  by  the 
town,  and  there  was  no  proof  of  au- 
thorization of  the  town,  the  approba- 
tion of  the  town  was  to  be  presumed: 
Sargeant  v.  Sunderland,  21  Vt.  284. 
In  like  manner  acts  published  in  the 
usual  manner  and  among  the  public 
acts  will  be  presumed  to  have  been 
regularly  passed:  Illinois  Central  Ry. 
Co.  v.  Wren,  43  lU.  77;  Bedard  v. 
Hall,  44  111.  91;  People  ex  rel.  Barnes 
V.  Starne,  35  111.  121,  85  Am.  Dec. 
348,  and  elaborate  note.  For  mode  of 
determining  whether  a  statute  was 
legally  enacted,  see  §  117,  post. 
That  custodians  of  public  documejits 
have  performed  their  duty  by  keeping 
and  preserving  them:   Hemingway  v. 
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proper  presumption  that  due  notices  of  the  election  had 
been  given  on  the  ground  that  where  an  act  is  done  which 
can  be  done  legally  only  after  the  performance  of  some 
prior  act,  proof  of  the  latter  carries  with  it  a  presumption 
of  the  due  performance  of  the  prior  act.*^  In  another 
case:^®  "The  same  presumptions  are,  we  think,  applicable 
to  corporations.  Persons  acting  publicly  as  oiBcers  of  the 
corporation  are  to  be  presumed  rightfully  in  ofSce;  acts 
done  by  the  corporation  which  presuppose  the  existence 
of  other  acts  to  make  them  legally  operative  are  presump- 
tive proofs  of  the  latter If  officers  of  the  corpora- 
tion openly  exercise  a  power  which  presupposes  a  delegated 
authority  for  the  purpose,  and  other  corporate  acts  show 
that  the  corporation  must  have  contemplated  the  legal 
existence  of  such  authority,  the  acts  of  such  officers  will 
be  deemed  rightful,  and  the  delegated  authority  will  be 
presumed  ....  in  short,  we  think  that  the  acts  of  arti- 
ficial persons  afford  the  same  presumptions  as  the  acts 
of  natural  persons.  Each  affords  presumptions,  from  acts 
done,  of  what  must  have  preceded  them  as  matters  of  right 
or  matters  of  duty."    Although  in  that  case  municipal 

state,  68  Miss.  371,  8  South.  317;  88,  17  Am.  Dec.  502;  Sharp  v.  John- 
Hall  V.  Kellogg,  16  Mioh.  135;  Mor-  son,  4  Hill  (N.  Y.),  92,  40  Am.  Dee. 
rill  V.  Douglass,  14  Kan.  293;  Horn-  259;  Polk  v.  Eose,  25  Md.  153,  89 
mell  V.  Devinney,  39  Mich.  522.  But  Am  Dee.  773;  Martin  v.  Eushton,  42 
this  presumption  is  limited  to  official  Ala.  289;  Nichols  v.  Bridgport,  23 
acts:  Murphy  v.  Chase,  103  Pa.  260.  Conn.  189,  60  Am.  Dec.  636.  See, 
It  will  not  he  presumed  thai  the  offi-  also.  Gulp  v.  New  York,  146  App.  Div. 
cer  is  in  default  upon  the  presump-  326,  130  N.  Y.  Supp.  705;  State  v. 
tion  that  the  other  party  has  per-  Spokane,  64  Wash.  388,  116  Pae.  878. 
formed  hia  duty:  Weimer  v.  Bunbury,  35  Knox  County  v.  Ninth  National 
30  Mich.  201.  Nor  is  the  preaump-  Bank,  147  U.  S.  91,  37  L.  Ed.  93, 
tion  a  substitute  for  wholly  independ-  13  Sup.  Ct.  Sep.  267;  Felch  v. 
ent  and  material  facts  having  no  Hodgman,  62  Ohio  St.  317,  56  N.  E. 
necessary  connection  with  such  offleial  1018 ;  Stanley  County  v.  Coler,  190  U. 
acts:  United  States  v.  Eoss,  92  U.  S.  S.  437,  47  L.  Ed.  1126,  23  Sup.  Ct. 
281,  23  L.  Ed.  707.  .Nor  is  it  effee-  Eep.  811.  As  to  presumption  of  pub- 
tive  when  the  officer  acts  under  a  lie  appropriation,  see  Town  of  Eidge- 
naked  statutory  power  with  a  view  to  way  v.  Treman,  72  Misc.  Eep.  452, 
devest  the  title  or  right  of  a  citizen:  129  N.  Y.  Supp.  1081. 
Keane  v.  Cannovan,  21  Cal.  291,  82  36  Bank  of  United  States  v.  Dand- 
Am.  Dee.  738;  Thatcher  v.  Powell,  6  ridge,  25  U.  S.  (12  Wheat.)  64,  70, 
Wheat.  (U.  S.)  119,  5  L.  Ed.  221;  6  L.  Ed.  552,  554. 
Jackson  v.  Shepard,  7  Cow.   (N.  Y.) 
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corporations  were  not  actually  mentioned,  the  fact  of  Mr. 
justice  Brewer  utilizing  tlie  excerpt  in  a  case  dealing  with 
municipal  bonds  will  be  sufficient  warrant  for  its  applica- 
tion here.  In  another  important  case,^^  the  court  held 
that  it  was  not  essential  that  every  step  leading  up  to  the  , 
assemblage  of  a  city  council  or  connected  with  proceedings 
which  were  within  the  general  powers  conferred  upon  it 
should  be  shown  with  that  degree  of  strictness  which  is 
required  in  tracing  title  to  realty  back  to  its  fountain 
head.  After  citing  the  omnia  praesumuntiir  maxim,  the 
court  said  that  when,  many  years  after  the  passage  of 
an  ordinance,  out  of  which  substantial  rights  had  grown, 
it  is  assailed  upon  similar  grounds  to  that  in  the  case 
then  before  the  court,  it  will  be  assumed,  if  necessary,  that 
the  meeting  attacked  was  a  special  one,  and  that  absent 
trustees  were  duly  advised  thereof  and  of  the  matters  to 
be  then  considered  and  passed  upon.  In  an  instructive 
Missouri  case  ^^  the  validity  of  a  special  tax  bill  was  in- 
volved. The  contract  for  the  work  required  the  approval 
of  the  city  council.  That  body  met  in  regular  session 
July  8,  1881,  and  adjourned  to  meet  "in  a  week  from" 
that  night.  The  next  record  of  a  meeting  was  of  July 
16,  1881,  when  the  mayor  and  eight  of  the  ten  councilmen 
were  present  and  transacted  business,  among  which  was 
the  approval  of  the  contract  in  question.  The  court  said: 
' '  Nothing  is  stated  regarding  the  cause  of  their  assembling. 
It  may  have  been  upon  special  call  of  the  mayor,  or  in 
supposed  compliance  with  the  adjournment  of  eight  days 
before.  It  appears  that  regular  municipal  business  was 
transacted  and  a  record  thereof  was  preserved  in  the  usual 
way  by  the  proper  officer.  In  the  absence,  therefore,  of 
any  evidence  to  the  contrary,  it  will  be  presumed  that 
these  public  officers  rightly  acted  in  the  premises  and  that 
the  meeting  was  properly  convened."** 

37  Town   of   Fletcher   v.   Hiekman,  presumption     of     corporate    existence 
136  Fed.  568,  69  C.  C.  A.  350.  (§  232),  of  incorporation  under  the 

38  Rutherford  v.  Hamilton,  97  Mo.  general     law    (§  231n.),    of    due    ap- 
543,  11  S.  W.  249.  pointing  of  officers    (§393),   of  reg- 

39  In  his  last  edition  Dillon,  Mun.  ularity  of  meeting  (§§  507n.,  538),  of 
Corp.,  5th  ed.,  treats  at  length  on  the  regularity  of  adjournment   (§  535n.), 
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§  47(41).  Statutory  presumptions  of  this  class— Civil 
cases. — ^Presumptions  in  favor  of  the  regularity  of  official 
acts  are  frequently  created  by  statute  and,  though  it  has 
been  questioned,  it  is  clearly  within  the  province  of  the 
legislature.  In  civil  cases,  there  can  remain  no  doubt  that 
it  is  within  the  power  of  the  legislature  to  determine  on 
which  party  the  burden  of  proof  shall  rest,  and,  having 
made  such  determination,  it  may  change  it  from  time  to 
time,  and  thus  shift  the  burden  as  in  its  discretion  shall 
seem  proper.  This  result,  instead  of  being  accomplished 
by  a  formal  declaration  that  such  burden  shall  be  as- 
sumed by  one  party  rather  than  by  the  other,  may  be 
attained  by  declaring  that  evidence  proving  one  fact  shall 
of  itself  be  prima  facie  evidence  of  another  and  entirely 
different  fact,  and,  at  least  in  civil  cases,  it  does  not  ap- 
pear to  be  necessary  that  there  shall  be  any  logical  con- 
nection between  the  two  facts,  or  that  the  fact  presumed 
shall  be  a  probable  consequence  of  the  fact  proved.*"  Thus 
in  the  various  jurisdictions  statutes  will  be  found  pro- 
viding that  a  tax  deed  duly  witnessed  and  acknowledged 
shall  be  presumptive  evidence  of  the  regularity  of  all  the 
proceedings  from  the  valuation  of  the  lands  by  the  as- 
sessor up  to  and  including  the  execution  of  the  deed.  The 
rule  upon  this  subject  is  as  follows:  If  the  legislature  has 
prescribed  any  step  to  be  taken  which  it  might  have  omit- 
ted to  prescribe  without  affecting  the  validity  of  the  pro- 
ceedings, then  it  may  declare  that  the  tax  deed  or  the 
assessment-roll  shall  be  conclusive  evidence  of  the  taking 
of  such  step,  at  the  proper  time  and  in  the  proper  manner, 
though  the  roll  may  have  been  made  in  due  form  or  the 
deed  executed  without  such  step  being  taken  at  all,  and 
though  neither  the  roll  nor  the  deed  affirms  in  direct  terms 
that  the  step  has  been  taken.  Such  a  statute  is  constitu- 
tional, because  it  cannot,  in  any  event,  do  more  than  de- 
prive the  party  of  the  right  to  have  something  done  which 

of  validity  of  ordinances  (§  649),  of  a  railroad  in  street   being  presumed 

the     validity    of     warrants     (§  855),  from  long  continued  user  (§  1227). 
of       dedication      from      long      user  40  Gage  v.  Caraher,  125  111.  447   17 

(§  1080),  and  of  municipal  consent  to  N.  E.  777. 
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has  not  been  guaranteed  to  him  by  any  provision  of  the 
constitution,  and  which  the  legislature  might  have  in  the 
first  instance  failed  to  require.  Hence,  if  property  has 
been  assessed  and  equalized,  and  is  subject  to  taxation, 
and  taxes  thereon  have  not  been  paid,  the  other  steps  re- 
quired by  statute  to  be  taken  may  be  regarded  as  directory 
merely,  and  the  legislature  may  create  a  conclusive  pre- 
sumption of  their  existence.*^  So  statutes  are  frequently 
enacted  providing  that  former  acknowledgments  of  deeds, 
taken  in  other  states  of  lands  within  the  jurisdiction,  shall 
be  presumed  to  have  been  taken  in  conformity  to  law ;  and 
that  orders  of  the  proper  officers  laying  out  highways  are 
presumptive  evidence  of  notice  and  of  regularity  of  former 
proceedings.  Equally  important  illustrations  of  such  leg- 
islation will  be  found  in  numerous  statutes  in  the  several 
states  which  provide  that  judicial  sales  shall  be  presumed 
to  have  been  regular  after  the  lapse  of  time,  or  after 
proof  has  been  made  of  certain  jurisdictional  facts.  The 
protest  of  any  foreign  or  inland  bill  of  exchange  or  prom- 
issory note  certified  by  a  notary  public  may  be  made  legal 
evidence  of  the  facts  stated  in  such  protest,  and  the  stat- 
ute giving  it  that  effect  is  constitutional,  and  is  not  re- 
stricted to  protests  made  before  its  enactment.^^  A  statute 
authorizing  the  appointment  of  an  auditor  in  actions  of 
account  for  the  purpose  of  stating  the  account  between  the 
parties,  and  of  making  a  report  to  the  court,  which  report 
may,  under  the  direction  of  the  court,  be  given  in  evidence 
to  the  jury,  may  have  the  effect  of  changing  the  burden 
of  proof,  because  the  report  must  be  assumed  prima  facie 
to  be  correct.  The  statute  is  nevertheless  valid  and  free 
from  constitutional  objection.*^  These  statutes  are  of 
special  importance  in  supporting  titles  depending  upon 

41  Phelps  V.  Meade,  41  Iowa,  470 ;  E.  759,  we  are  inclebted  for  the  above 

De  Treville   v.  Smalls,  98  V.  S.  525,  useful  extracts,  and  the  reader  is  re- 

25  L.  Ed.  174 ;  Smith  v.  Cleveland,  17  ferred  to  the  note  for  further  inf or- 

Wis.    556;    Ensign   v.   Barse,   107   N.  mation. 

Y.  329,  14  N.  E.  400,  15  N.  E.  401 ;  «  Fales  v.  Wadsworth,  23  Me.  553, 

Matter  of  Lake,  40  La.  Ann.   142,  3  «  Holmes  v.  Hunt,  122  Mass.  505, 

South.    479.     To    an   exhaustive   note  23  Am.  Rep.  381;  Allen  v.  Hawks,  11 

to  the  ease  of  People  v.  Cannon,  139  Pick.  (Mass.)    359;  Morgan  v.  Morse, 

N.  Y.  32,  36  Am.  St.  Eep.  668,  34  1^.  13  Gray  (Mass.),  150. 
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proceedings  in  courts  of  probate.  No  attempt  will  be  made 
to  enumerate  the  statutes  of  the  several  states  creating 
these  and  similar  presumptions,  but  it  is  left  v^ith  the  prac- 
titioner to  consult  the  statutes  and  decisions  of  the  juris- 
diction.*^* 

§  47a  (41).  Same  —  Criminal  cases. — ^A  statute  may 
make  the  evidence  of  certain  facts  prima  fade  evidence 
of  the  commission  of  a  crime,  though  the  explanation  of 
the  facts  from  which  the  presumption  arises  is  not  pecu- 
liarly within  the  knowledge  of  the  person  accused.  A 
statute  providing  that  any  junk-dealer  or  dealer  in  second- 
hand articles,  having  possession  of  certain  kinds  of  bottles 
having  on  them  the  mark  or  name  of  a  person,  without 
his  written  consent,  shall  be  presumed  to  be  in  the  unlaw- 
ful use,  purchase,  or  traffic  in  such  bottles,  is  not  uncon- 
stitutional. Notwithstanding  the  presumption,  the  jury 
should  refuse  to  convict  unless  satisfied  from  the  whole 
evidence,  beyond  a  reasonable  doubt,  of  the  guilt  of  the 
accused.**  The  difficulty  of  obtaining  direct  evidence  of 
the  violation  of  statutes  forbidding  or  regulating  the  sale 
of  intoxicating  liquors  has  resulted  in  various  enactments 
making  the  possession  or  delivery  of  such  liquors  prima 
facie  evidence  of  their  unlawful  sale ;  and  in  some  instances 
going  still  further,  and  making  evidence  of  the  reputation 
of  the  house  as  being  one  in  which  liquors  were  unlawfully 
sold  prima  facie  evidence  of  the  guilt  of  the  person  keep- 
ing it.  These  enactments  have  been  generally  sustained, 
though  the  cases  to  which  they  applied  were  criminal  prose- 
cutions.*' There  also  exist  statutes  which  provide  that  if 
any  implements  for  gambling  as  usually  used  in  gambling 
houses  are  found  in  any  house,  it  shall  be  prima  facie 
evidence  that  such  house  is  kept  for  gambling,  and  that 
it  shall  be  sufficient  evidence  that  a  house  was  rented  for 

*3a  See  notes,  Jackson  v.  Shepara,  chant,  103  N.  Y.   143,  57  Am.  Eep. 

17  Am.  Dec.  505;  People  v.  Cannon,  705,  8  N.  E.  484;  Edwards  v.  State, 

36  Am.  St.  Eep.  682.  121    Ind.   450,   23   N.   E.   277;    State 

«  People  V.  Cannon,  139  N.  Y.  32,  v.   Morgan,  40   Conn.   44;   Lincoln  v. 

36  Am.  St.  Eep.  668,  34  N.  E.  759.  Smith,  27  Vt.  328;  State  v.  Cunning- 

*5  Board  of  Commrs.  etc.   v.  Mer-  ham,  25  Conn.  195, 
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gaining,  if  gaining  was  carried  on  there  and  the  owner 
or  lessor  had  reason  to  believe  that  it  was  going  on  and 
took  no  steps  to  prevent  it.*^  The  cases  already  cited 
arising  out  of  prosecutions  for  the  unlawful  sale  of  in- 
toxicating liquors,  or  for  keeping  or  renting  places  for  the 
purpose  of  gambling  therein,  sufficiently  establish  that  in 
criminal,  as  well  as  in  civil,  cases,  the  legislature  may  de- 
clare that  the  proof  of  certain  facts  shall  be  prima  facie 
evidence  of  the  existence  of  a  crime  or  of  some  other  act 
constituting  an  essential  ingredient  of  a  crime.  So  far 
as  we  are  aware,  there  is  no  decision  denying  that  this 
legislative  power  is  as  applicable  to  criminal  prosecutions 
as  to  civil  cases.  The  opinions  in  the  criminal  cases,  how- 
ever, are  more  cautiously  expressed,  and  seem  to  imply 
that  the  power  is  not  unlimited,  and  that  the  fact  which  is 
made  prima  facie  evidence  of  some  other  fact  to  sustain  a 
conviction  must  be  one  from  which  the  existence  of  the 
latter  may  be  reasonably  inferred.*''- 

§  48  (42).  Presumptions  of  regularity  in  unofficial  acts 
— In  general. — So  far  we  have  dealt  with  presumptions  of 
regularity  in  their  application  to  official  acts  only.  It  will, 
however,  already  have  suggested  itself  to  the  reader — from 
a  reflection  on  the  fans  et  origo  of  all  established  presump- 
tion— that  since  they  rest  on  the  results  of  human  obser- 
vation and  experience,  codified  and  classified  in  the  great 
unwritten  laws  which  grow  with  civilization,  they  must 
to  a  certain  extent  apply  also  to  the  transaction  of  busi- 
ness unconnected  with  official  matters  in  their  limited 
operation.  Gradually  the  presumption  that  officials  obey 
the  mandates  of  the  law  and  perform  their  duties  has 

46  Morgan  y.  State,  117   Ind.  569,  N.    B.    680.     In    Board    of    Commrs. 

19   N.   E.    154.     Other   statutes   liave  etc.    v.    Merchant,    103    N.    Y.    143, 

from  time  to  time  been  passed  creat-  148,  57  Am.  Eep.  705,   8  N.  E.  484, 

ing  a  certain  set  of  facts  presumptive  it  was  said :   "The  general  powers  of 

evidence,    and   there   is   no    record   of  the   legislature   to   prescribe   rules   of 

any  harm  or  mischief  to  the  eommu-  evidence  and  methods  of  proof  is  un- 

nity,  but  rather  the  benefit  of  readier  doubted.     While    the    power    has    its 

conviction  of  the  guilty;  the  innocent  constitutional    limitations,    it    is    not 

c»n  always  rebut  the  presumption.  easy  to    define    precisely    what  they 

«  Voght  V.  State,  124  Ind.  358,  24  are." 
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been  extended  to  include,  to  some  extent,  the  acts  of  pri- 
vate persons  as  well,  in  the  transaction  of  affairs  of  busi- 
ness. "He  always  did  it  this  way"  or  "He  never  did  it 
any  other  way"  can  easily  be  imagined  as  the  foundation 
for  consideration  by  the  earliest  tribunals  for  belief  in 
the  regularity  of  the  one  spoken  of  in  acting  or  declining 
to  act.  Once  that  consideration  was  adopted — and  in  those 
days,  as  in  ours,  the  greatest  attention  would  be  devoted 
to  the  utterances  of  the  greatest  judge — the  news  that  one, 
the  most  learned  of  counselors,  had  ruled  in  such  a  way 
would  be  devoured  with  eagerness  by  other  judges  who 
were  thus  saved  the  expenditure  of  mental  energy  in  de- 
ciding on  a  given  set  of  circumstances,  and  satisfied  them- 
selves and  the  litigants  with  making  their  ruling  harmonize 
with  that  of  the  proto-judge.  The  records  of  ancient  times 
abound  with  such  instances,  and  oriental  literature  teems 
with  such  expressions  of  opinion  as  "the  learned  pundit 
says"  and  "as  was  said  by  the  rabbi,"  and  these  alto- 
gether apart  from  the  "stare  decisis' '  which  the  Romans 
used  later.  Hence,  it  is  not  difficult  to  trace  the  descent 
of  our  up-to-date  presumptions.  The  interest  of  the  stu- 
dent, however — ^if  historical — will  be  increased,  if  he  uses 
the  knowledge  thus  acquired  as  a  test  to  the  question  of 
the  reasonableness  of  its  application  to  the  particular  pre- 
sumption which  he  has  to  support  or  attack.  While  the 
courts  in  the  infinite  variety  of  circumstances  and  com- 
binations of  circumstances  brought  before  them  have  de- 
clared on  almost  every  conceivable  presumption,  sometimes 
in  the  shape  of  a  rule  that  regularity  in  business  affairs 
shall  be  presumed  in  certain  cases,  sometimes  that  irregu- 
larity in  those  cases  shall  not  be  presumed,  sometimes 
that  legality  is  presumed,  sometimes  that  illegality  or  fraud 
shall  not  be  presumed,**  the  responsibility  is  always  cast 
upon   the  painstaking  student  to  consider  the  bearing  of 

*8  In  re  Darrow's  Estate,  64  Miso.  App.    Div.    9,    68    N.    Y.    Supp.    248. 

Eep.    224,    118    N.    Y.    Supp.    1082:  Consequently,  the  result  follows  in  ju- 

'^Whero  a  situation  is  explainable  on  dieial    determinations    that    he    who' 

the    basis    of    legality,     it     will    be  claims  the  existence  of  illegality  must 

assutned  that  such  is  the  explanation :  prove    it :     16    Cye.    1082,  and  cases 

16   Cyc.   1083;   Green  v.   Benham,   57  there  cited." 
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each  and  every  presumption,  whether  in  favor  of  order 
and  regularity  or  against  unusual  or  irregular  action,  on 
the  subject  he  has  under  consideration.  He  must  keep 
vigilant  guard  over  the  misconstruction  of  coincidence,  as 
opposed  to  methodical  repetition,  as  the  foundation  for 
the  assumption  he  may  seek  to  create  or  destroy,  as  the 
case  may  be.  Courts  have  sanctioned  the  presumptions 
which  will  be  mentioned  in  the  following  sections  on  the 
grounds  that  men  are  presumed  to  have  acted  legally  and 
properly  rather  than  otherwise,  and  that  it  is  reasonable 
to  assume  that  the  usual  and  customary  modes  of  busi- 
ness have  been  adopted  in  given  cases,  until  some  depart- 
ure from  the  regular  mode  has  been  shown.  But  it  is 
evident  from  the  very  statement  of  the  considerations 
which  have  influenced  the  courts  to  adopt  presumptions 
of  this  class  that  such  presumptions  are  far  from  con- 
clusive and  that  they  must  be  received  with  caution;  yet 
they  have  been  applied  to  an  infinite  variety  of  cases, 
sometimes  being  entitled  to  considerable  weight,  in  others 
to  very  little.  Generally  their  chief  importance  is  to  de- 
termine the  burden  of  evidence  or  the  order  of  proof. 

§  49  (43),  Same — As  to  negotiable  paper. — ^After  the 
advent  into  the  commercial  world  of  negotiable  instru- 
ments, their  regulation  lay  for  a  long  time  according  to 
the  canons  of  the  law-merchant,  which  was  part  of  the 
common  law  of  England,  and  which  was  the  unfailing  guide 
for  their  interpretation.  Certain  rules  became  recognized 
as  belonging  peculiarly  to  the  domain  of  bills  of  exchange 
and  promissory  notes  and  checks,  and  as  order  and  punctu- 
ality and  regularity  of  business  action  with  regard  to 
them  influenced  both  their  negotiability  and  recovery  upon 
them,  it  is  in  the  order  of  things  that  presumptions  of; 
regularity  are  perhaps  the  most  frequently  indulged  in 
respect  to  negotiable  paper.  We  have  already  pointed 
out*®  that  in  some  states  many  of  the  satisfactory  pre- 
sumptions, that  is  to  say,  satisfactory  until  rebutted,  have 
been  enacted  as  substantive  law,  and  in  regard  to  nego- 

49  §  lib,  ante. 
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tiable  instniments  four  of  such  presumptions  are  in  statu- 
tory force  in  code  states.^"  It  is  presumed  that  such  paper 
was  regularly  issued  for  a  valuable  consideration,  and  that 
the  payee  or  the  one  who  has  purchased  it  before  ma- 
turity is  a  bona  fide  holder  and  entitled  to  recover  the  full 
amount."  The  holder  of  such  paper,  other  than  the  payee, 
is  always  fortified  with  the  presumption  in  his  favor  that 
such  paper  was  taken  by  him  under  due,  in  good  faith  and 
without  notice  of  any  infirmity  attaching  to  it.®^ 

§  49a  (43).  Same — As  to  negotiable  paper — Bona  fide 
ownership. — It  is  a  well-established  proposition  that  the 
mere  possession  of  a  negotiable  instrument  by  the  indorsee, 
or  by  the  transferee,  where  no  indorsement  is  necessary, 
imports  prima  facie  that  he  is  the  lawful  owner,  and  that 
he  acquired  it  before  maturity,  bona  fide,  for  value,  in 
the  usual  course  of  business,  and  without  notice  of  any 
circumstance  impeaching  its  validity.'*    Nor  is  this  pre- 


50  1.  That  private  transactions 
have  been  fair  and  regular.  2.  That 
the  ordinary  course  of  business  has 
been  followed.  3.  That  a  promissory 
note  or  bill  of  exchange  was  given  or 
indorsed  for  a  suflSoient  considera- 
tion. 4.  That  an  indorsement  of  a 
riegotiable  promissory  note  or  bill  of 
exchange  was  made  at  the  time  and 
place  of  making  the  note  or  bill:  Cal. 
Code  Civ.  Proe.,  §  1953. 

51  Dickerson  v.  Burke,  25  Ga.  225; 
Wilson  V.  Lazier,  11  Gratt.  (Va.) 
477;  Clark  v.  Schneider,  17  Mo.  295; 
Poormau  v.  Mills,  35  Oal.  118,  95  Am. 
Dec.  90;  Commercial  Bank  of  Dan- 
ville V.  Burgwyn,  108  N.  G.  62,  25 
Am.  St.  Eep.  49,  17  L.  E.  A.  326,  12 
S.  E.  952;  S.  C,  110  N.  C.  267,  14 
S.  B.  623.  There  is  a  valuable  note 
to  the  last-named  case  in  17  L.  E. 
A.,  in  which  the  burden  of  proof  in  an 
action  on  a  negotiable  instrument  by 
the  purchaser  is  discussed  from  tho 
standpoint  (1)  of  the  presumption 
arising  from  possession,  (2)  the  onus 
on  the  maker  to  rebut  the  presump- 


tion,     and     (8)     the      circumstances 
which  will  rebut  it. 

52  See  cases  collected  in  note  17  L. 
E.  A.  326 .  "The  mere  possession  of  a 
negotiable  instrument  produced  in 
evidence  by  the  indorsee,  or  by  the 
assignee  where  no  indorsement  is 
necessary,  imports  prima  facie  that 
he  acquired  it  iona  f,ie  for  full  value, 
in  the  usual  course  of  business,  before 
maturity,  and  without  notice  of  any 
circumstances  impeaching  its  valid- 
ity; and  that  he  is  the  owner  thereof, 
entitled  to  recover  the  full  amount 
against  all  prior  parties.  In  other 
words,  the  production  of  the  instru- 
ment and  proof  that  it  is  genuine 
(where  indeed  such  proof  is  neces- 
sary), ■grima  facie  establishes  his 
case;  and  he  may  there  rest  it": 
1  Daniell  on  Neg.  Instrs.,  §  812,  and 
the  cases  cited  in  note  89  thereto,  in 
which  the  presumption  is  discussed  at 
length. 

53  Note  to  Bailey  v.  Smith,  84  Am. 
Dec.  403;  Murray  v.  Lardner,  2  Wall. 
(N.  S.)   110,  17  L.  Ed.  857;  Carpen- 
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sumption  overcome  by  evidence  that  the  paper  was  exe- 
cuted without  consideration  between  the  original  parties, 
or  that  the  consideration  has  failed,^*  nor  by  the  fact  that 
the  maker  of  a  note  paid  the  amount  thereof  to  the  origi- 
nal payee,  without  notice  that  it  had  been  transferred.'^ 
The  possession  of  a  negotiable  instrument,  however,  only 
authorizes  a  presumption  of  such  rights  and  obligations  of 


ter  V.  Longan,  16  Wall.  271,  21  L. 
-Ed.  313;  Commissioners  of  Marion 
County  V.  Clark,  94  U.  S.  278,  285,  24 
L.  Ed.  59;  Collins  v.  Gilbert,  94  IT. 
S.  753,  24  L.  Ed.  170;  Brown  v. 
Spofford,  95  TJ.  S.  474,  478,  24  L.  Ed. 
508;  In  re  Tallassee  Mfg.  Co.,  64 
Ala.  567;  MeCann  v.  Lewis,  9  Gal. 
246;  EuUer  v.  Hutchings,  10  Cal.  523, 
70  Am.  Deo.  746;  Sperry  v.  Spauld- 
ing,  45  Cal.  544;  Matthews  v.  Poyth- 
reas,  4  Ga.  287,  305;  Merchants'  etc. 
Nat.  Bank  v.  Trustees  of  Masonic 
Hall,  62  Ga.  271,  283 ;  Pettis  v.  West- 
lake,  3  Scam.  (111.)  535;  Mobley  v. 
Ryan,  14  HI.  51,  56  Am.  Dee.  488; 
Palmer  v.  Nassau  Bank,  78  111.  380; 
Hall  V.  AUen,  37  Ind.  541,  542;  Bald- 
win V.  Fagan,  83  Ind.  447;  Wilkin- 
son V.  Sargent,  9  Iowa,  521;  Union 
Nat.  Bank  v.  Barber,  56  Iowa,  559, 
9  N.  W.  890;  Rahm  v.  King  Wrought- 
iron  Bridge  Manufactory,  16  Kan. 
530;  Ecton  v.  Harlan,  20  Kan.  452; 
Taylor  v.  Bowles,  28  La.  Ann.  294, 
295 ;  Baxter  v.  Ellis,  57  Me.  178 ; 
Totten  V.  Buoy,  57  Md.  446;  Conley 
V.  Winsor,  41  Mich.  253,  2  N.  W.  31; 
Cummings  v.  Thompson,  18  Minn. 
246;  Craig  v.  City  of  Vicksburg,  31 
Miss.  216;  Emanuel  v.  White,  34 
Miss.  56,  69  Am.  Dec.  385;  Winstead 
V.  Davis,  40  Miss.  785;  Harrison  v. 
Pike,  48  Miss.  46;  Horton  v.  Bayne, 
52  Mo.  531;  Johnson  v.  McMurry,  72 
Mo.  278;  Duncan  v.  Gilbert,  29  N.  J. 
L.  521;  Conroy  v.  Warren,  3  Johns. 
C^s.  (N.  Y.)  259,  2  Am.  Deo.  156; 
Case  V.  Mechanics'  Banking  Assn.,  4 
N.  Y.  166;  First  Nat.  Bank  y.  Green, 


43  N.  Y.  298;  Boss  v.  Bedell,  5  Duer 
(N.  Y.),  462,  467;  French  v.  Barney, 

I  Ired.  (23  N.  C.)  219;  Pugh  v. 
Grant,  86  N.  C.  39;  Treadwell'v. 
Blount,  86  N.  G.  33;  Davis  v.  Bart- 
lett,  12  Ohio  St.  534,  80  Am.  Deo. 
375;  Knight  V.  Pugh,  4  Watts  &  S. 
445,  39  Am.  Deo.  99 ;  Brown  , .  Street, 
6  Watts  &  8.  221;  Snyder  v.  Riley,  6 
Pa.  164,  47  Am.  Dec.  452;  Atlas 
Bank  v.  Doyle,  9  B.  I.  76,  98  Am. 
Dee.  368,  11  Am.  Rep.  219;  Jones  v. 
Westcott,  2  Brev.  (S.  C.)  166,  3  Am. 
Deo.  704;  Blum  v.  Loggins,  53  Tex. 
121;  Duerson's  Admr.  v.  Alsop,  27 
Gratt.  (Va.)  229,  248;  Middleton  v. 
Earned,  4  Ex.  241. 

Si  Ellieott  V.  Martin,  6  Md.  509, 
61  Am.  Deo.  327;  Hinkley  v.  Fourth 
National  Bank,  77  Ind.  475;  Ross  v. 
Bedell,  5  Duer  (N.  Y.),  462,  467; 
Albrecht  v.  Strimpler,  7  Pa.  476; 
Hutchinson  v.  Boggs,  28  Pa.  294; 
Gray's  Admr.  v.  Bank  of  Kentucky, 
29  Pa.  365,  367;  Sloan  v.  Union  Bank- 
ing Co.,  67  Pa.  470;  Dingman  v. 
Amsink,  77  Pa.  114;  Wilson  v.  Lazier, 

II  Gratt.  (Va.)  477;  Whittaker  v. 
Edmunds,  1  Moody  &  R.  366;  Batley 
V.  Catterall,  1  Moody  &  R.  379 ;  Jacob 
V.  Hungate,  1  Moody  &  R.  445; 
Laoey  v.  Forrester,  2  Cromp.  M.  &  E. 
59;  Mills  v.  Barber,  1  Mees.  &  W. 
425;  Fitch  v.  Jones,  5  El.  &  B.  238; 
but  see  Heath  v.  Sansom,  2  Barn.  & 
Adol.  291,  109  Eng.  Reprint,  1151, 
Simpson  v.  Clarke,  2  Cromp.  M.  &  B. 
342. 

55  Emanuel  v.  White,  34  Miss.  56, 
69  Am.  Deo.  385. 
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the  several  parties  as  are  indicated  by  the  paper  itself.^' 
It  has  been  held  in  a  state,  where  actions  under  the  code 
are  to  be  brought  in  the  name  of  the  real  party  in  interest, 
that  the  possession  of  an  unindorsed  promissory  note,  not 
payable  to  bearer,  also  raises  a  presumption  that  the  per- 
son producing  it  on  the  trial  was  the  real  and  rightful 
owner,  and  entitled  to  the  money  due  from  the  maker.^^ 

§  49b.  Same — Bank  notes. — 'No  presumption  at  all  is 
raised  against  the  holder  of  a  bank  bill  by  showing  that  it 
was  stolen  or  fraudulently  put  into  circulation.  Lord 
Mansfield  said^*  that  bank  notes  "are  not  goods,  nor  se- 
curities, nor  documents  for  debts,  nor  are  so  esteemed; 
but  are  treated  as  money,  as  cash,  in  the  ordinary  course 
and  transaction  of  business,  by  the  general  consent  of  man- 
kind, which  gives  them  the  credit  and  currency  of  money 
to  all  intents  and  purposes  ....  a  bank  note  is  constantly 
and  universally,  both  at  home  and  abroad,  treated  as 
money,  as  cash,  and  paid  and  received  as  such;  and  it  is 
necessary,  for  the  purposes  of  commerce,  that  their  cur- 
rency should.be  established  and  secured."^* 

§  49c.    Same — Presumption  of  date  of  indorsement. — 

There  is  also  a  presumption  that  an  indorsement,  made  by 
a  payee  or  indorsee  without  date,  was  before  maturity  and 
that  the  holder  acquired  the  note  or  bill  before  maturity; 
and  in  the  absence  of  proof  the  indorsement  will  be  pre- 
sumed to  have  been  at  the  time  of  execution  of  the  note,®* 

56  Central  Bank  v.  Hammett,  50  N.  of  ownership  according  to  tlie  weight 
Y.  159.  of  authority. 

57  Jackson  v.  Love,  82  N.  C.  405,  58  Miller  v.  Eace,  1  Burr.  452,  97 
33  Am.  Rep.  685.     The  case  of  Dorn  Eng.  Reprint,  398. 

V.  Parsons,  56  Mo.  601,  is  apparently  59  Worcester  County  Bank  v.  Dor- 
in  conflict  with  this  proposition.  It  Chester  etc.  Bank,  10  Cush.  (Mass.) 
was  a  case  in  which  the  note  was  not  488,  57  Am.  Dee.  120;  Wyer  v.  Dor- 
payable  to  bearer  nor  indorsed  by  the  Chester  etc.  Bank,  11  Cush.  (Mass.) 
payee,  and  the  record  showed  no  51,  59  Am.  Dec.  137. 
proof  of  ownership  by  the  holder  who  eo  Mobley  v.  Ryan,  14  lU.  51,  56 
claimed  on  it  in  the  probate  court  Am.  Deo.  488;  Ranger  v.  Carey,  1 
against  the  estate  of  the  maker,  gee,  Met.  (Mass.)  369;  Pettis  v.  West- 
also,  Gibson  v.  Miller,  29  Mich.  355,  lake,  3  Scam.  (111.)  535;  McDowell 
18  Am.  Eep.  98.  But  the  mere  fact  ^.  Goldsmith,  6  Md.  319,  61  Am.  Dec. 
of  possession  raised  the  presumption  305 ;  New  Orleans  etc.  v.  Montgomery, 
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and  at  the  place  where  the  instrument  is  dated.^^  This 
rule,  however,  does  not  apply  to  non-negotiable  paper.®'' 
If  the  time  of  the  indorsement  becomes  material  for  the 
purpose  of  defense,  it  is  incumbent  on  the  maker  to  show 
that  it  was  made  after  the  maturity  of  the  instrument,  and 
thereby  destory  the  legal  presumption.®* 

§  49d  (43).  Same — As  to  negotiable  paper — Miscellane- 
ous presumptions. — The  presumptions  treated  are  the  most 
frequent  to  be  met  in  general  practice,  but  there  remain 
several  others  of  rarer  occurrence.  Thus  it  is  presumed 
that  a  bill  of  exchange  was  accepted  before  maturity,"* 
that  the  holder  of  a  note  payable  to  bearer  is  the  owner,®^ 
that  the  drawee  of  a  check  knows  the  signature  of  tlae 
drawer,*®  that  a  note  in  the  possession  of  the  maker  has 
been  paid.®''  The  rule  is  the  same  as  to  a  note  with  the  name 
torn  off,®*  and  as  to  a  due-bill.®*  A  settlement  of  accounts 
will  be  presumed  from  the  making  of  a  note,™  and  when 
several  persons  sign  a  note  they  will  be  presumed  equally 
liable,''^  but  there  is  no  presumption  from  the  drawing 
of  a  check  that  it  was  in  payment  of  a  debt  to  the  bank.''^ 

95  IT.  S.  16,  24  L.  Ed.  346;  Cripps  v.  66  Kedington  v.  Woods,  45  Cal.  406, 

Davis,  12  Mees.  &  W.  165;  Snyder  v.  13  Am.  Eep.  190. 

Oatman,    16    Ind.    265;   Pinkerton  v.  6T  Gray  v.  Gray,  2  Lans.    (N.  Y.) 

Bailey,  8  Wend.  (N.  Y.)   600;  Maaon  173.  Hollenberg  v.  Lane,  47  Ark.  394, 

V.  Noonan,  7  Wis.   609;    Colburn    v.  1   g.  -y^.   687;    Callahan  v.  Bank,   82 

Averill,  30  Me.  310,  1  Am.  Eep.  630.  ^y_     231;     Tuskaloosa     Oil     Co.     v. 

In  Euddell  v.  Landers,   25  Ark.  238,  Perry,    85    Ala.    158,  4  South.  635; 

94  Am.  Dec.  719,  however,  it  was  held  Turner    v.    Turner,   79   Cal.   565,   21 

that  the  date  to  be  presumed  should  p^e.  959. 

be    that    most    advantageous    to    the  ,,3  p^^^jj  ^_  ^^^^^  g  -^^^^  ^g-y^^ 

maker.  j 

81  Lennig  v.  Ealston,  23  Pa.  139.  \„  „  ^                  c  1.                ■■•■o   n, 

62  Barrick  v.  Austin    21  Barb.   (N.  ''  '''^'^'    ^-    ^''^^^'''-    ^^^   ^''■ 
Y.)   241.  263. 

63  Mobley  V.  Eyan,  supra;  Pettis  v.  '"'  Copeland  v.  Clark,  2  Ala.  388; 
Wesilake,  3  Scam.  (Dl.)  535.  Campbell    v.    Hays,  1    lud.  547;  De 

ei  Eoberts  v.   Bethell,   12   Com.   B.  freest  v.  Bloomingdale,  5  Denio   (N. 

778  (for  extended  note  as  to  liability  ^-h  ^O*- 

of   a  stranger  who   indorses   commer-  Tl  Orvis  v.  Newell,  17  Conn.  97. 

cial  paper  before  delivery,  see  18  L.  72  White  v.  Ambler,  8  N.  Y.  170. 

E.  A.  33).  See    extended    note    to    Commercial 

65  Stoddard    v.    Burton,    41    Iowa,  Bank  v.  Burgwyn,  17  L.  E.  A.  328. 
582. 
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§  49e  (43).  Same — As  to  negotiable  paper — Rebuttal  of 
the  presumption. — While  the  foregoing  rule  is  well  estab- 
lished, it  is  equally  well  settled  that  if  the  maker,  acceptor, 
or  other  party  bound  by  the  original  consideration  of  ne- 
gotiable paper  proves  that  there  was  fraud  in  the  incep- 
tion of  the  instrument,  or  circumstances  raising  a  strong 
suspicion  of  fraud,  the  general  presumption  in  favor  of 
the  holder  is  then  overcome,  and  he  is  bound  to  show  that 
he  acquired  the  paper  bona  fide,  for  value,  before  matur- 
ity, in  the  usual  course  of  business,  and  under  circum- 
stances creating  no  presumption  that  he  knew  of  the 
fraud.'^    The  reason  of  this  rule  is  the  presumption  that 


W  Smith  V.  Sae  County,  11  Wall. 
(U.  S.)  139,  20  L.  Ed.  102;  Commis- 
sioners of  Marion  County  v.  Clark, 
94  U.  S.  278,  285;  Collins  v.  Gilbert, 
94  Id.  753,  761,  24  L.  Ed.  170;  Mc- 
Clintick  v.  Cummins,  2  McLean,  98, 
Fed.  Cas.  No.  8698;  Wallace  v. 
Branch  Bank  at  Mobile,  1  Ala.  565; 
Gilman  v.  New  Orleans  etc.  E.  E., 
72  Ala.  566;^  Sperry  v.  Spauling,  45 
Cal.  544;  Matthews  v.  Poj'thress,  4 
Ga.  287,  305;  Merchants'  etc.  Na- 
tional Bank  v.  Trustees  of  Masonic 
Hall,  62  Ga.  271,  283;  Harbison  v. 
Bank  of  Indiana,  28  Ind.  133,  92 
Am.  Dec.  308;  Mitchell  v.  Tomlin- 
son,  91  Ind.  167;  Blair  v.  Buser,  1 
Wils.  (Ind.)  333;  Lane  v.  Krekle, 
22  Iowa,  399;  Terry  v.  Taylor,  64 
Iowa,  35,  19  N.  W,  841;  Bank  of 
Monroe  v.  Anderson  Bros.  Min.  etc. 
Co.,  65  Iowa,  692,  22  N.  W.  929; 
Morgan  v.  Yarborough,  13  La.  74,  33 
•  Am.  Dec.  553;  Eoberta  v.  Lane,  64 
Me.  108,  18  Am.  Rep.  242;  Kellogg 
V.  Curtis,  69  Me.  212,  31  Am.  Eep. 
273;  EUicott  v.  Martin,  6  Md.  509, 
61  Am.  Deo.  327;  Crampton  v.  Per- 
kins, 65  Md.  22,  3  Atl.  300;  Bissell 
V.  Morgan,  11  Cush.  (Mass.)  198; 
Tucker  v.  Morrill,  1  Allen  (Mass.), 
528;  Smith  v.  Livingston,  111  Miss. 
342;  Carrier  v.  Cameron,  31  Mich. 
373,   18   Am.  Eep.    192;    Wright    v. 


Irwin,  33  Mich.  32;  Cummings  T. 
Thompson,  18  Minn.  246;  Horton  v. 
Bayne,  52  Mo.  531;  Hamilton  v. 
Mdrks,  63  Mo.  167;  Johnson  v.  Mc- 
Murry,  72  Mo.  278;  Perkins  v. 
Prout,  47  N.  H.  387,  93  Am.  Dec. 
449,  2  Morr.  Min.  Eep.  139;  Duncan 
V.  Gilbert,  29  N.  J.  L.  521;  Wood- 
hull  T.  Holmes,  10  Johns.  (N.  Y.) 
231;  Vallett  v.  Parker,  6  Wend.  (N. 
Y.)  615;  Case  v.  Mechanics'  Bank- 
ing Assn.,  4  N.  Y.  166;  Farmers'  etc. 
Nat.  Bank  v.  Noxon,  45  N.  Y.  762; 
Boss  V.  Bedell,  5  Duer  (N.  Y.),  462, 
467;  Holme  v,  Karsper,  5  Binn. 
(Pa.)  469;  Beltzhoover  v.  Black- 
stock,  3  Watts  (Pa.),  20,  26,  27  Am. 
Dec.  330;  Albreeht  v.  Strimpler,  7 
Pa.  476,  477;  Dingman  v.  Amsink, 
77  Pa.  114;  Pugh  v.  Grant,  86  N.  C. 
39;  Davis  v.  Bartlett,  12  Ohio  St. 
534,  80  Am.  Dec.  375;  Knight  v. 
Pugh,  4  Watts  &  S.  (Pa.)  445,  39 
Am.  Deo.  90;  Snyder  v.  Eiley,  6 
Pa.  164,  47  Am.  Deo.  452;  Blum 
V.  Loggins,  53  Tex.  121;  Vathir  v. 
Zane,  6  Gratt.  (Va.)  246;  Wilson  T. 
Lazier,  11  Gratt.  (Va.)  477;  Whit- 
taker  v.  Edmunds,  1  Moody  &  K. 
366;  Mills  v.  Barber,  1  Mees.  &  W. 
425;  Edmonds  v.  Groves,  2  Mees.  & 
W.  642;  Bailey  v.  Bidwell,  13  Mees. 
&  W.  73;  Wyat  v.  Bulmer,  2  Esp. 
538;  Smith  v.  Braina,  16  Q.  B.  244, 
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the  guilty  party  transferred  the  paper  merely  that  he 
might  recover  on  it  in  the  name  of  a  third  person.  And  this 
being  the  reason  of  the  rule,  it  would  seem  to  be  plain 
that  the  fraud,  to  cast  the  onus  on  the  holder,  need  not 
necessarily  have  been  in  procuring  the  execution  of  the' 
paper,  or  in  putting  it  in  circulation,  but  that  it  might 
have  been  a  fraud  subsequently  committed  in  obtaining 
possession  of  the  paper  from  the  defendant,  if  he  is  sought 
to  be  held  liable  thereon,  or  from  the  plaintiff,  if  he  is 
seeking  to  assert  his  title  to  the  paper,  as  the  case  might 
be.^* 

§  50  (44).  Presumptions  that  documents  have  been  duly 
executed. — There  would  indeed  be  little  benefit  in  reducing 
the  terms  of  any  contract  to  writing,  if  the  sole  result  of 
the  operation  were  that  such  writing  was  to  be  merely  a 
record  of  the  transaction,  which  should  require  the  same 
strictness  of  proOf  as  the  oral  agreement.  From  time  im- 
memoriar  there  were  certain  privileges  as  well  as  certain 
obligations  attaching  to  the  litera  scripiaJ^  Hence  it  is  a 
rule  of  general  application  that  documents  regular  on  their 
face  are  presumed  to  have  been  properly  executed  and  to 
have  undergone  all  formalities  essential  to  their  validity. 

117    Eng.    Eeprint,    872;    Harvey   v.  where  it  is  so  done  as  to  tlie  payee 

Towers,  6  Ex.  656;  Berry  v.  Alder-  or  some  iutermediate  holder  or  party 

man,  14  Com.  B.  95;  Mather  v.  Lord  to   the  paper."      See,    also,    on    the 

Maidstone,   1    Com.   B.,   N.    8.,   273;  question  of  notice,  President  etc.  ot 

Hall  V.  Featherstone,  3  Hurl.  &  N.  Pulton    Bank    v.    President    etc.    of 

284.  Phoenix  Bank,  1  Hall  (N.  Y.),  562; 

74  See  Fifth  Ward  Sav.  Bank  v.  and  see  Hart  v.  Potter,  4  Duer   (N. 

First  Nat.  Bant,  48  N.  J.  L.  513,  7  T.),  458,  where  it  was  held  the  plain- 

Atl.    318;    Sloan   v.   Union   Banking  tiff   need   only   prove   title,  and   not 

Co.,  67  Pa.  470.     But  it  would  seem  that  he  had  no  notice  of  the  fraud. 

to  be' equally  true,  in  the  language  75  Expressum  facit  cessare  taeitum; 

of  Chief  Justice  Dixon  in  Kinney  v.  vox  emissa  volat,  litera  scripta  manet, 

Kruse,  28  Wis.  183,  that  "the  fraud-  are  law  axioms,  and  law  axioms  are 

ulent    putting    in    circulation    of    a  nothing  more    than    the    conclusions 

negotiable    instrument,    which    oper-  of  common   sense,  which  have  been 

ates  to  change  the  burden  of  proof,  formed  and  approved  by  the  wisdom 

and  call  upon  the  plaintiff  to  prove  of    ages:    Bebee    v.    Bank    of    New 

his    title    as    a  iona  fide  holder,  is  York,  1  Johns.    (N.  Y.)   529,  571,  3 

where   this  is   done   fraudulently  as  Am,  Dec.  353. 
to  the  defendant  or  maker,  and  not 
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Where  an  attorney  under  power  giving  special  directions 
as  to  the  terms  and  conditions  duly  executed  a  conveyance 
in  pursuance  thereof,  the  rule  applies  that,  if  the  deed  is 
apparently  within  the  scope  of  the  power,  the  presumption 
obtains  that  the  agent  had  performed  his  duty  to  his  prin- 
cipal.'^*  Subject  to  certain  exceptions,  the  general  rule  is 
that  the  presumption  in  favor  of  the  conveyance  will  be 
allowed  to  prevail  in  all  cases  where  it  was  executed  as  a 
matter  of  duty,  either  by  an  agent  or  trustee,  if  the  instru- 
ment is  regular  on  its  face."  Facts  will  not  be  presumed 
against  a  deed  of  conveyance  which  on  its  face  has  all  the 
legal  requisites  to  make  it  a  valid  instrument.''*  Instead 
of  that,  the  rule  is,  that  he  who  would  invalidate  such  a 
deed  must  impeach  it  by  affirmative  proof.''^  Thus  it  will 
be  presumed  that  the  maker  of  an  instrument  executed  it 
before  the  witness  signed,®"  and  that  a  document  purport- 
ing to  be  witnessed  was  witnessed  at  the  time  of  its  execu- 
tion.®^ When  different  deeds  and  leases  are  made  bearing 
date  on  the  same  day  and  the  order  of  the  execution  does 
not  appear,  it  will  be  presumed  that  they  were  made  in 
the  proper  order  and  to  carry  out  the  obvious  intent  of 
the  parties.®^    But  where  the  question  of    the  date  is  in 

76  Clements  v.  Macheboeuf,  92  U.  an  interesting  illustration.  In  Ar- 
S.  418,  23  L.  Ed.  504.  See,  also,  kanSas,  the  presence  of  wax  is  not 
Freeman  v.  Thayer,  33  Me.  76;  Sad-  necessary  to  give  validity  to  a  seal; 
ler  V.  Anderson,  17  Tex.  245;  Diehl  and  the  fact  that  the  public  officer 
1'.  Emig,  65  Pa.  320.  As  to  notes  in  Wisconsin  had  not  thought  proper 
and  bills,  see  notes  to  Commercial  to  use  it  was  sufficient  to  raise  the 
Bank  v.  Burgwyn,  17  L.  R.  A.  326;  presumption  that  such  was  the  law 
Eullerton  v.  Hill,  18  L.  E.  A.  35.  or  custom  in  Wisconsin,  till  the  eon- 

77  Taylor  on  Ev.,  §  116.  trary    was    proved.     It  is  time  that 
7S  Barr    v.    Galloway,   1    McLean,      such    objections   to   the   validity   of 

476,  Fed.  Gas.  No.  1037.  seals   should   cease.     The   court   did 

79  Polk  V.   Wendal,   9    Cranoh    (U.  not  err,  therefore,  in  overruling  thfe 

S.),   87,  3  L.  Ed.    665;    Bagnell    v.  objections  to  the  deed  offered  by  the 

Broderick,    13   Pet.    (U.    S.)    450,    10  plaintiff. 

L.  Ed.  235;  Minter  v.  Crommelin,  18  80  Hughes     v.     Debnam,    8    Jones 

How.    (U.    S.)    87,    15  L.  Ed.  279;  (N.  C),  127. 

Bank  of  United  States  v.  Dandridge,  81  Pringle  v.  Dunn,  37  Wis.  449,  19 

12  Wheat.   (U.  S.)   70,  6  L.  Ed.  552.  Am.  Bep.  772. 

In  the  old  case  of  Pillow  v.  Eoberts,  82  Dudley    t.    Cadwell,    19    Conn. 

13  How.  (U.  S.)  472,  14  L.  Ed.  228  218;  Taylor  v.  Horde,  1  Burr.  106, 
(also  in  12  Ark.  822),  will  be  found      97    Eng.    Eeprint,    190;     Barker    v. 
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issue,  or  any  suspicion  of  fraud  can  be  directed  to  its  accu- 
racy to  the  prejudice  of  any  of  the  parties,  then  the  pre- 
sumption is  nullified  to  the  extent  that  evidence  dehors 
must  be  adduced.^  When  any  document  is  not  produced 
after  due  notice  to  produce,  and  after  being  called  for,  it 
is  presumed  to  have  been  duly  stamped,^*  unless  it  be  shown 
to  have  remained  unstamped  for  some  time  after  execu- 
tion.*®   The  rule  is  the  same  where  secondary  evidence  is 


Keete,  1  Freem.  (K.  B.)   250,  89  Eng. 
Reprint,  179;  Steph.  EV.,  art.  85. 

83  From  Reynolds'  Stephen's  Di- 
gest of  Ev.,  p.  122,  we  extract  arti- 
cle 85  of  the  original  digest:  "When 
any  document  bearing  a  date  has 
been  proved  it  is  presumed  to  have 
been  made  on  the  day  on  which  it 
bears  date,  and  if  more  documents 
than  one  bear  date  on  the  same  day, 
they  are  presumed  to  have  been  exe- 
cuted in  the  order  necessary  to  effect 
the  object  for  which  they  were  exe- 
cuted, but  independent  proof  of  the 
correctness  of  the  date  will  be  re- 
quired if  the  circumstances  are  such 
that  collusion  as  to  the  date  might 
be  practiced,  and  would  if  practiced, 
injure  any  person,  or  defeat  the  ob- 
jects of  any  law":  1  Ph.  Ev.  482, 
483;  T.  E.  S.  137;  Best,  §  403;  Smith 
V.  Porter,  10  Gray  (Mass.),  66,  68; 
Costjgau  V.  Gould,  5  Denio  (N.  Y.), 
290,  293;  2  Whart.  on  Ev.,  §§  977, 
988,  1312;  Knowlton  v.  Culver,  2 
Pinn.  (Wis.)  243,  1  Chand.  214,  52 
Am.  Dec.  156;  1  Shep.  Touchstone, 
72;  Cowen  &  Hill's  Notes,  p.  298. 
Stephen  appends  to  article  85,  supra, 
two  illustrations  founded  on  English 
cases:  (a)  An  instrument  admitting 
a  debt,  and  dated  before  the  act  of 
bankruptcy,  is  produced  by  a,  bank- 
rupt's assignees,  to  prove  the  peti- 
tioning creditor's  debt.  Further  evi- 
dence of  the  date  of  the  transaction 
is  required  in  order  to  guard  against 
collusion  between  the  assignees  and 
the   bankrupt,  to    the    prejudice    of 


creditors  whose  claims  date  from  the 
interval  between  the  act  of  bank- 
ruptcy and  the  adjudication:  Ander- 
son V.  Weston,  6  Bing.  N.  C.  302, 
133  Eng.  Reprint,  117;  Sinclair  v. 
Baggalay,  4  Mees.  &  W.  312.  (b)  In 
a  petition  for  damages  on  the  ground 
of  adultery,  letters  are  produced  be- 
tween the  husband  and  wife,  dated 
before  the  alleged  adultery,  and  show- 
ing that  they  were  then  on  affectionate 
terras.  Further  evidence  of  the  date 
is  required  to  prevent  collusion,  to  the 
prejudice  of  the  person  petitioned 
against:  Houliston  v.  Smyth,  2  Car. 
&  P.  24. 

84  Closmadeue  v.  Carrell,  18  Com. 
B.  36,  44,  where  the  history  of  the 
rule  is  traced;  Crisp  v.  Anderson,  1 
Stark.  35.  See  note  to  Knox  v. 
Rossi,  48  L.  R.  A.  309. 

85  Reynolds'  Stephen's  Digest  of 
Ev,,  art.  86.  From  this  useful  work 
we  take  Mr.  Reynolds'  note  that  as 
to  presumption  regarding  cancella- 
tion of  stamp,  see  Rees  v.  Jackson, 
64  Pa.  486,  493,  3  Am.  Rep.  608,  5 
Morr.  Min.  Rep.  615,  and  that  ab- 
sence of  the  stamp  required  by  the 
United  States  revenue  law  does  not 
render  the  document  inadmissible  in 
evidence  in  state  courts:  Green  v. 
Holway,  101  Mass.  243,  3  Am.  Rep. 
339;  Thomas  v.  State,  40  Tex.  Cr. 
562,  76  Am.  St.  Rep.  740,  51  S.  W. 
242;  Small  v.  Slocumb,  112  Ga.  279, 
81  Am.  St.  Rep.  50,  53  L.  R.  A.  130, 
37  S.  E.  481. 
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given  of  a  lost  instniment,**  or  of  notice  of  protest,  the 
contents  not  being  proved.*^  It  is  an  application  of  the 
same  principle  that  when  a  contract,  which  should  be  in 
writing  under  the  statute  of  frauds,  is  declared  to  have 
been  duly  made,  it  will  be  presumed  to  be  in  writing.*' 
And  where  a  mortgage  for  purchase  money  was  regular,  it 
was  presumed  that  a  lost  deed,  executed  in  connection  with 
it  at  the  same  time,  was  also  regular.*^  On  the  same 
principle  recitals  in  ancient  documents  of  former  docu- 
ments have  been  held  presumptive  evidence  of  their  exist- 
ence.^" And  where  an  attested  copy  of  a  deed  from  its 
registry  is  introduced  as  evidence  bearing  a  scroll  and  the 
word  "seal"  written  upon  it  in  a  place  where  the  seal  is 
usually  placed,  it  will  be  presumed  that  the  original  was 
properly  sealed.®^  And  if  a  will  purports  to  have  been 
duly  signed,  attested  and  witnessed,  on  proof  of  execution 
the  court  will  presume,  in  the  case  of  the  death  of  the 
witnesses,  or  in  case  they  do  not  remember  the  facts  con- 
nected with  its  execution,  that  the  law  was  complied  with,"- 
and  the  details  of  the  statutory  requirements  will  be  pre- 
sumed, whether  it  is  so  stated  in  the  attestation  clause  or 
not,  unless  the  contrary  is  proven.*^  In  the  case  of  a  deed 
which  is  a  voluntary  settlement,  the  law  presumes  much 
more  in  favor  of  a  delivery  than  it  does  in  ordinary  cases 

86  Marine  Investment  Co.  v.  Havi-  92  Burgoyne  v.  Showier,  1  Kob. 
side,  L.  E.  5  H.  L.  Cas.  624;  Thayer  Ecc,  5;  Brenehley  v.  Still,  2  Rob. 
V.  Barney,  12  Minn.  502.  But  where  162;  Thompson  v.  Hall,  2  Eob.  425; 
there  is  no  evidence  of  loss,  the  Reeves  v.  Lindsay,  L.  E.  3  Eq.  509; 
court  will  not  indulge  in  presump-  Hughes  v.  Hughes,  31  Ala.  519;  Au- 
tions  to  excuse  production.  Pre-  burn  Seminary  v.  Calhoren,  25  N.  Y. 
sumptions  must  be  based  on  neces-  422;  In  re  Gillmor's  Will,  117  Wis. 
sity:  Skov  v.  Coffin  (Tex.  Civ.  App.),  302,  94  N.  W.  32.  In  Croft  y.  Croft, 
137  S.  W.  450.  4  Swab.  &  T.  10,  the  attesting  witness 

87  Burgess     v.     Vreelaud,    4    Zab.  denied  the  execution  of  the  will. 

(N.  J.  L.)  71,  59  Am.  Dec.  408.  93  Deupree  v.  Deupree,  45  Ga.  415; 

88  Printup  V.  Johnson,  19  Ga.  75;  Fatheree  v.  Lawrence,  33  Miss.  585; 
Coles  V.  Bowne,  10  Paige  Ch.  (N.  Croft  v.  Pawlet,  2  Str.  1109;  Eliot  v. 
Y.),  526.  Eliot,  10  Allen  (Mass.),  357;  Barnes 

89  Godfrey  v,  Disbrow,  Walk.  Ch.  v.  Barnes,  66  Me.  286;  Chaffee  v. 
(Mich.)    260.  Convention,   10   Paige   Ch.    (N.   Y.) 

90  .B\iller  V.  Saxton,  20  N.  J.  L.  61.  85,   40    Am.    Dec.    225,    and    note; 

91  Deininger  v.  McCounel,  41  111.  Blocher  v.  Hostetter,  2  Grant  Cas. 
228.  (Pa.)    288, 
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of  deeds  of  bargain  and  sale,  and  this  presumption  is  es- 
pecially strong  when  the  grantee  is  an  infant.  As  to  such 
a  deed  the  presumption  is  in  favor  of  delivery,  and  the 
burden  of  proof  is  on  one  claiming  adversely  to  show  that 
there  was  no  delivery.®*  A  deed  made  as  a  vokmtary  set- 
tlement may  be  effective  to  vest  title  in  the  grantee^  al- 
though it  is  retained  by  the  grantor  in  his  possession  until 
his  death,  if  other  circumstances  do  not  show  an  intention 
contrary  to  that  expressed  on  the  face  of  the  deed.  The 
grantor  may  deliver  the  deed  either  to  the  grantee  or  to 
a  stranger  for  his  use,  and  an  acceptance  by  the  grantee 
will  be  presumed  from  the  fact  that  the  deed  is  for  his 
benefit,  especially  if  the  grantee  is  an  infant.  If  there 
are  such  contrary  circumstances,  the  presumption  in  favor 
of  delivery  will  be  overcome."^ 

§  50a  (44).  Same  —  Delivery  of  deeds. — So  where  a 
deed  is  duly  signed,  attested  and  witnessed  there  arises  a 
presumption  of  sealing  and  delivery,"^  and  the  time  of  its 
execution  and  delivery  is  presumed  to  be  on  the  day  of  its 
date.*^    In    like    manner,    delivery    and    acceptance    and 

84  Eiegel  v.  Eiegel,  243  lU.  626,  90  from  Moore  v.  Hazleton,  supra: 
N.  E.  1108;  Bryan  v.  Wash,  2  Gilm.  "When  an  instrument  of  conveyance 
(7  111.)    557.  is    sealed    and    delivered,   with  the 

85  White  V.  Willard,  232  111.  464,  intention  on  the  part  of  the  grantor 
83  N.  E.  954;  Shovers  v.  Warrick,  that  it  should  operate  immediately, 
152  111.  355,  38  IST.  E.  792.  and  there  is  nothing  to  qualify  the 

88  Ball  V.  Taylor,  1  Car.  &  P.  417;  delivery  but  keeping  the  deed  in  the 

Hall    V.    Bainbridge,  12  Q.  B.   699;  hands   of  the  grantor,  it  is  a  valid 

Grellier  v.  Neale,  1  Peake,  199;  Tul-  and    effectual    deed,    in     law     and 

bat  V.  Hodson,  7  Taunt.  251;  Smith  .  equity,  and  execution  of  the  deed  in 

V.  Battens,  1  Moo.  &  E.  341;  Hunt  the  presence  of  an  attesting  witness 

V.  Massey,  5  Barn.  &  Ad.  902;  Sin-  is  sufScient  evidence  from  which  to 

clair  V.  Baggalay,  4  Mees.  &  W.  853.  infer     delivery."      See,    also,     note, 

There  is  also  a,  presumption  of  deliv-  Northern  Pae.  Ey.  Co.  v.  Seattle,  12 

ery  from  the  fact    of    the    grantor  L.  E.  A.,  N.  S.,  1121. 

executing  the  deed  in  the  presence  97  Hardin    v.    Crate,    78  111.  533; 

of    attesting    witnesses:     Moore    v.  Smiley  v.  Fries,  104  HI.  416.    In  the 

Hazleton,     9     Allen     (Mass.),     102;  code    states    this    presumption     has 

Howe  V.  Howe,  99  Mass.  98.     See,  been  incorporated  under  the  heading 

also,  Devlin  on  Eeal  Estate,  3d  ed.,  of  disputable  presumptions,  "That  a 

§    296,   where   the    cases   have   been  writing  is  truly  dated."    For  a  type 

collected  with  infinite  care  and  the  of  these,  see  Cal.  Code  Civ.  Proc,  § 

text  includes  the  following  excerpt  1963  (23),     The  fact  that  a  deed  is 
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knowledge  of  contents  are  presumed  after  due  acknowl- 
edgment and  recording."^  Where  the  grantee  has  posses- 
sion of  the  deed,  there  is  always  the  presumption  of  its 
having  be&n  delivered,  especially  when  there  are  circum- 
stances surrounding  which  render  the  presumption  of  de- 
livery consistent.  "Where  a  testator  had  disposed  of  his 
property  by  will,  and  subsequently  conveyed  it  to  his  son, 
who  recorded  it  immediately,  and  on  the  evening  of  the 
same  day  the  testator  destroyed  the  will,  the  court  said 
that  the  fact  that  in  the  evening  the  deceased  called  for 
his  will  and  destroyed  it  was  a  circumstance  tending  to 
show  that  he  had  made  another  disposition  of  his  prop- 
erty, and  when  taken  in  connection  with  the  circumstances 
attending  the  making  and  signing  of  the  deed,  indicated 
that  he  was  of  the  opinion  that  the  changed  disposition 


not  acknowledged  or  recorded  until 
after  the  grantee's  death  does  not 
indicate  that  it  was  not  delivered 
on  the  day  of  its  date.  At  most  it 
merely  suggests  a  question  in  regard 
to  it.  The  date  of  a  deed  is  prima 
facie  evidence  of  its  delivery  at  that 
date,  even  though  it  was  not  ac- 
knowledged until  a  later  day:  Con- 
ley  V.  Finn,  171  Mass.  70,  68  Am.  St. 
Eep.  399,  50  N.  E.  460;  Smith  v. 
Porter,  10  Gray  (Mass.),  66;  People 
V.  Snyder,  41  N.  Y.  397;  Harman  v. 
Oberdorfer,  33  Gratt.  (Va.)  497; 
Deininger  v.  MeConnel,  41  111.  227; 
Ford  V.  Gregory,  10  B.  Mon.  (Ky.) 
175;  Kendrick  v.  Dellinger,  117  N. 
C.  491,  23  S.  E.  438.  In  Smiths  v.  • 
Shoemaker,  17  Wall.  (U.  S.)  630,  21 
L.  Ed.  717,  in  refusing  to  treat  a 
letter  on  the  same  basis  as  a  deed, 
Mr.  Justice  Miller  said:  "The  date 
found  in  the  letter  itself  is  relied  ou 
to  show  that  it  was  written  about 
the  time  possession  was  taken,  and, 
perhaps,  if  the  other  essential  re- 
quisites were  proven,  the  time  would 
be  near  enough  to  let  it  go  to  the 
jury.  But  it  is  obvious  that  as  the 
date  is  only  proved  by  the  letter,  the 


fact  that  the  letter  was  written  and 
received  must  be  proved  before  the 
date  can  be  used  to  justify  the  ad- 
mission of  the  letter.  Many  authori- 
ties are  cited  to  show  that,  while 
the  date  found  in  an  instrument 
may  be  disputed  or  disproved  by 
other  evidence,  it  is  prima  facie  to 
be  taken  as  the- true  date.  All  these 
cases,  however,  have  reference  to 
the  case  of  an  instrument  which  has 
been  admitted  in  evidence  on  other 
and  sufficient  ground,  and  where  the 
true  date  has  become  important  on 
some  othe*  issue  than  the  admission 
of  the  letter.  It  is  a  most  vicious 
example  of  reasoning  in  a  circle  to 
admit  the  letter  to  prove  the  time 
when  it  was  written,  and  assume 
this  to  be  the  real  date  for  the  pur- 
pose of  admitting  the  letter.''  See, 
also,  notes,  Lee  v.  Fletcher,  12  L.  R. 
A.  176;  Munro  v.  Bowles,  54  L.  E.  A. 
884. 

08  Warren  v.  President,  15  IlL 
236,  58  Am.  Dec.  610;  Rushin  v. 
Shields,  11  Ga.  636,  56  Am.  Dec.  436; 
Blight  v.  Sohenck,  10  Pa.  285,  51 
Am.  Dec.  478. 
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had  been  made  effective.®"  Suspicious  circumstances  alone 
will  not  destroy  the  presumption  which  is  strong  enough 
to  call  for  clear  and  convincing  rebuttal/"*  But  while  the 
presumption  is  strong,  it  is  not  conclusive,  and  parol  evi- 
dence is  admissible  to  show  nondelivery.^  The  recordation 
of  a  deed  a  fortiori  affords  the  presumption  of  delivery, 
and  it  has  been  so  steadily  held.  Lamm,  P.  J.,  in  a  con- 
centrated opinion  on  the  subject,^  says:  "Indeed  it  is  evi- 
dence of  a  most  cogent  character  tending  to  show  deliver- 
ery,  for  it  is  tantamount  to  a  public  proclamation  by  the 
grantor  at  a  public  place,  intended  for  the  world  to  act 
upon,  that  the  grantor  had  in  apt  and  due  form  transferred 
his  title  (and  thereby  his  land)  to  another";^  and  it  has 
been  held  that  the  mere  lodgment  of  the  deed  for  recorda- 
tion created  the  presumption  of  delivery.* 


99  Nelson  v.  Wickham,  86  Neb.  46, 
124  N.  W.  908;  Wilson  v.  Wilson,  85 
Neb.  167,  122  N.  W.  856. 

100  Jackson  v.  Lamar,  58  Wash. 
383,  108  Pac.  946;  Tunison  v.  Cham- 
blin,  88  111.  379;  Eichmond  v.  Mor- 
ford,  4  Wash.  338,  30  Pac.  241,  31 
Pac.  513;  1  Devlin  on  Deeds,  3d  ed., 
i  294. 

1  Black  V.  Sharkey,  104  Gal.  279, 
37  Pac.  939.  See,  also,  Devlin  on 
Eeal  Estate,  3d  ed.,  §§  294,  295,  with 
the  fine  collection  of  cases  there 
noted.  The  sections .  of  Devlin's 
work  referred  to  were  quoted  in  the 
California  case. 

2  Chambers  v.  Chamber's,  227  Mo. 
262,  137  Am.  St.  Eep.  567,  127  S.  W. 
86. 

3  Burke  v.  Adams,  80  Mo.  504,  50 
Am.  Eep.  510;  McCune  v.  Good- 
willie,  204  Mo.  306,  102  S.  W.  997. 
In  Chambers  v.  Chambers,  supra,  the 
learned  judge  further  said:  The 
effect  of  our  registry  act  is  to  make 
the  record  of  a  deed  take  the  place 
of  the  significant  common-law  cere- 
mony of  livery  of  seisin.  It  is  a 
solemn  proclamation  to  the  world, 
of  which  the  world  must  take  notice. 


that  there  has  been  a  transfer  of 
title  from  the  grantor  to  the  grantee, 
precisely  as  in  olden  times  there  was 
a  symbolical  public  transfer  by  de- 
livery of  a  twig,  clod,  or  a  key. 
Such  was  the  early  holding  in  this 
state:  Perry  v.  Price,  1  Mo.  555. 
Says  Chief  Justice  McGirk  in  that 
case.     "But  livery    of    seisin    is    to 

be   supplied   by   registry Here 

[referring  to  the  registry  act]  the 
object  of  livery  of  seisin  is  more 
largely  and  completely  effected  than 
could  be  done  by  livery  itself.  The 
law  goes  for  substance,"  etc.  To 
the  same  effect  is  Burke  v.  Adamg, 
80  Mo.  512,  50  Am.  Eep.  510. 

*  Atkins  V.  Globe  Bank  &  Trust 
Co.  (Ky.),  124  S.  W.  879.  In  that 
case  the  court  thus  expressed  itsplf: 
"We  are  of  the  opinion  that  the  lodg- 
ing of  the  deed  for  record  in  the 
proper  office  by  the  grantor  was 
sufficient  to  constitute  a  delivery  as 
of  that  date.  The  general  rule  is 
that  a  deed  does  not  become  opera- 
tive until  it  has  been  delivered  and 
accepted,  or  the  grantee  does  some, 
act  equivalent  to  an  acceptance  of 
it.     But  if  the  grantees,  or  any  of 
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§  51  (45).  Dates— When  presumed  correct.— There  is 
always  a  presumption  that  instruments  were  made  on  the 
day  they  bear  date,  or,  in  the  code  language,  that  writings 
are  truly  dated;  and  it  is  on  the  same  principle^  as  has 
been  treated  in  the  preceding  two  sections,  that  dates  in 
written  instruments  are  presumed  to  be  correct,  and  that 
such  instruments  are  presumed  to  have  been  executed  at 
the  time  indicated  by  the  date  they  bear.  It  is  doubtless 
true  that  in  the  great  majority  of  cases  the  date  of  the  in- 
strument and  the  time  of  its  execution  are  the  same,  hence 
the  inference  may  be  fairly  drawn  until  the  contrary  is 
proven.  Where  a  deed  appeared  regular  on  its  face,  the 
fact  that  the  certificate  of  the  clerk  to  the  deed  was  of 
subsequent  date  to  that  of  the  deed  itself  was  held  to  be 
perfectly  consistent  with  good  faith;  and  although  an  at- 
tachment was  levied  between  the  two  dates,  the  fact  of  the 
later  date  of  the  certificate  was  held  at  most  to  give  rise 
to  a  mere  surmise,  of  little  weight  in  overcoming  the  pre- 
sumption that  the  deed  was  made  on  the  earlier  date.® 
But  it  has  been  held  that  the  rule  does  not  apply  when  a 
deed  is  offered  to  support  an  action  against  one  who  is 
neither  a  party  nor  privy  to  it;"  and  in  respect  to  forged 
instruments  there  is  no  presumption  of  delivery  on  the  day 
of  the  date  or  at  any  particular  time.''  Nor  does  it  apply 
where  it  is  apparent  that  there  was  a  motive  for  collusion 
or  fraud.*  So  far  as  deeds  are  thus  presumed  to  have  been 
delivered  at  their  date,  there  is  no  question  of  the  rule.* 

them,   are  infants,  and   the   deed  is  T  Eeniington   Co.   v.   O'Dougherty, 

beneficial   to   them,   it   will   be   pre-  81  N.  T.  474. 

sumed  they   assented  to  it,   and  its  8  Hoare  v.  Coryton,  4  Taunt.  560; 

acceptance  by  them  will  date  from  Wright    v.    Lainson,   2    Mees.   &   W, 

the  time  it  is  delivered  to  the  clerk  733.     The  contrary  has  been  held  in 

for  record  or  placed  in  the  ha;nds  of  Sinclair  v.  Baggalay,  4  Mees.  &  W. 

a   third   person   to   be   delivered   or  312;  Taylor  v.  Kinloch,  1  Stark.  175. 

recorded."     See,  also,  Muntz  v.  Whit-  9  Smith      v.      Porter,       10      Gray 

comb,  40  Pa.  Super.  Ct.  553.  (Mass.),   66;    Costigau   v.   Gbuld,    3 

5  McFarlane  v.   Louden,  infra,   in  Denio   (N.  Y.),  290;   People  v.  Suy- 

which  this  section  was  cited.     See,  der,  41  N.  Y.  397;  Biglow  v.  Biglow, 

also,    People    v.    Warden    of    City  39   App.   Div.   103,   56   N.   Y.   Supp. 

Prison,  135  N.  Y.  Supp.  841.  794;   Hall  v.  Conklin,  138  App.  Div. 

8  Baker  v.  Blackburn,  5  Ala.  417.  450,  122  N.  Y.  Supp.  967;   Pullen  v. 

See,  also,  Potez  v.  Glossop,  2  Ex.  191.  Hutchinson,  25  Me.  242;  McFarland 
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It  has  been  applied  also  to  the  assignment  of  a  note  where 
the  defendant  in  an  action  pleaded  by  unverified  answer 
that  the  assignment  to  the  plaintiff  was  after  action 
brought,  but  offered  no  evidence  to  rebut  the  presumption 
that  the  transfer  was  of  the  date  it  bore ; "  it  has  been  used 
with  reference  to  the  recordation  of  mortgages  of  per- 
sonalty;^^ to  an  abstract  of  title  to  lands,  the  original  deeds 
having  been  destroyed  in  the  great  fire  at  Chicago  in 
1871;^^  to  a  power  of  attorney;^®  in  regard  to  receipts  for 
payments;**  to  notes,  bills,  and  indorsements;*^  to  letters;*® 
to  agreements;"  and  to  legal  processes.**  But  although 
dates  in  written  instruments  are  presumed  correct,  they 
do  not  afford  any  presumption  of  the  truth  of  collateral 
facts,  as  of  the  presence  of  the  alleged  signers  at  the  time 
and  place  the  instrument  purports  to  have  been  made.** 
Like  all  other  disputable  presumptions,  it  is  rebuttable. 
In  an  Illinois  case,^°  a  letter  alleged  to  be  written  in  1901, 
during  the  Boer  war,  was  admitted  in  evidence  as  having 


V.  Louden,  99  Wis.  620,  67  Am.  St. 
Eep.  883,  75  N.  W.  394;  Conley  v. 
Finn,  171  Mass.  70,  68  Am.  St.  Kep. 
399,  50  N.  E.  4:60;  State  v.  Dana,  59 
Wash.  30,  109  Pae.  191. 

10  Byrd  y.  Tucker,  3  Ark.  451. 

11  Merrill  v.  Dawson,  Hempst.  (IT. 
S.)  563,  Fed.  Cas.  No.  9469.  (The 
recorder  certified  on  an  original 
mortgage  where  and  when  it  was  re- 
corded. The  reebrd  did  not  show  on 
what  day  it  was  refcorded,  "but  that 
is  not  material  nor  can  the  certifi- 
cate of  the  registering  office  be  con- 
tradicted.") 

12  Chicago  &  A.  E.  Co.  v.  Keegan, 
152  m.  413,  39  N.  B.  33. 

13  Dodge  V.  Hopkins,  14  Wis.  630. 
U  Caldwell    V.    Gamble,   4    Watts 

(Pa.),  292.  As  to  letters,  see  Dowie, 
V.  Sutton,  126  ni.  App.  47. 

15  Knisely  v.  Sampson,  lOO  HI. 
573;  Claridge  v.  Klett,  15  Pa.  255; 
Taylor  t.  Snyder,  3  Denio  (N.  Y.), 
145,  45  Am.  Dec.  457;  People  v. 
Campbell,  160  Mich.  108,  13  Am.  St. 
Eep.  417,  125  N.  W.  42    (forgery  of 


a   note  which   was   presumed   as   of 
the  date  it  bore). 

16  Anderson  v.  Weston,  6  Bing.  N. 
C.  296;  Pullen  v.  Hutchinson,  25  Me. 
249;  Breck  v.  Cole,  4  Sandf.  (N.  Y.) 
79;  Smiths  v.  Shoemaker,  17  Wall. 
(U.  S.)  630,  24  L.  Ed.  717.  See, 
also,  the  interesting  case  of  Butler 
V.  Mountgarret,  7  H.  L.  Cas.  647,  11 
Eng.  Eeprint,  252. 

17  Sinclair  v.  Baggalay,  4  Mees.  & 
W.,  312. 

18  Day  V.  Lamb,  7  Vt.  426;  Lyle 
V.  Bradford,  7  T;  B.  Mon.  (Ky.) 
Ill;  Bunker  v.  Shed,  8  Met. 
(Mass.)  150.  See,  also,  instances 
and  cases  collected  in  Am.  &  Eng. 
Ency.  of  Law,   729,  tit.  "Date." 

19  Given  v.  Albert,  5  Watts  &  S. 
(Pa.)  333.  See  note  in  Crabtree  v. 
Crabtree,  15  Ann.  Cas.  151,  on  the 
presumption  when  dates  of  delivery 
and  certificate  of  acknowledgment 
differ. 

20  Dowie  V.  Sutton,  126  111.  A^jp. 
47. 
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been  written  on  October  29,  1901.  The  date  at  the  head 
of  the  letter  was  "Oct.  29,  '91,"  and  if  of  that  date  was 
useless  for  the  purpose  for  which  it  was  tendered.  It  was 
submitted  that  the  presumption  was  that  it  was  written 
as  of  its  date  and  too  long  before  the  matters  in  issue  to 
be  material.  The  court  in  disposing  of  the  suggestion 
said :  ' '  There  is  no  reason  whatever  for  any  such  inference. 
The  figures  at  the  top  of  the  letter,  while  affording  a  pre- 
sumption of  the  date,  by  no  means  make  it  conclusive. 
When,  as  in  this  case,  it  is  plain  to  a  man  of  common  sense 
that  the  letter  was  written  at  Cape  Town  while  a  war 
was  going  on,  by  a  man  who  was  in  Cape  Town,  on  the 
journey  he  speaks  of  in  the  letter,  about  Oct.  29,  1901,  it 
becomes  also  plain  to  him  that  the  date  '91  was  a  clerical 
error  for  1901.  There  was  no  error  in  admitting  the  letter 
in  evidence." 

§  52  (46).  Presumptions  as  to  the  mailing  and  receipt 
of  letters. — Perhaps  no  more  necessary  presumption  exists 
or  was  ever  framed  than  that  which  the  exigency  of  the 
proof  of  business  communications  called  forth.  To  prove 
by  strict  legal  method  the  dispatch  of  a  letter  mailed  in 
the  ordinary  course  would  be  a  practical  impossibility. 
The  sender  would  have  to  stop  at  the  fact  that  having 
afSxed  the  proper  postage  stamp  and  correctly  addressed 
the  envelope  containing  his  letter,  he  dropped  it  into  a 
receptacle  at  the  postoffice.  What  became  of  it  then  he 
could  not  truthfully  testify.  Further  proof  of  the  receipt 
of  a  letter  than  what  is  derived  from  proof  of  the  proper 
direction  and  mailing  of  it  would  be  wholly  unnecessary, 
always  difficult,  and  often  impossible.^^  As  presumptions 
have  always  been  created  to  meet  a  required  convenience 
so  soon  as  the  circumstances  had  been  sufficiently  observed 
and  experienced  to  warrant  a  reasonable  conclusion  as  to 
their  bearing  and  effect,  so  with  the  increase  of  postal 
business  when  it  is  shown  that  a  letter  has  been  deposited 
in  the  postoffice  properly  stamped  and  addressed  correctly, 
and  to  the  true  place  of  residence  of  the  person  to  whom 

81  Eussell  V.  Buckley,  4  E.  I.  525,  70  Am.  Dec.  167. 
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it  is  sent,  it  will  be  presumed  that  lie  received  it  in  the 
due  course  of  mail.  The  presumption  is  based  on  the  fact 
that  the  postoffice  is  a  public  agency,  charged  with  the 
duty  of  transmitting  letters,  and  on  the  assumption  that, 
what  ordinarily  results  from  the  transmission  of  a  letter 
through  the  postoffice,  probably  resulted  in  the  given  case. 
The  known  difficulty  of  making  strict  proof  of  facts  of 
this  character  has  no  doubt  also  influenced  the  courts  in 
holding  that  such  a  presumption  exists.^^     The    delivery 


22  Austin  V.  Holland,  69  N.  Y. 
571,  25  Am.  Eep.  246;  Oregon  Steam- 
ship Co.  V.  Otis,  100  N.  Y.  446,  3  N. 
E.  485,  53  Am.  Rep.  221;  Briggs  v. 
Hervey,  130  Mass.  186;  Breed  v. 
Central  City  Bank,  6  Colo.  235; 
Sherwin  v.  National  Cash  Eegister 
Co.,  5  Colo.  App.  162,  38  Pae.  392; 
Stocken  v.  Collin,  7  Mees.  &  W.  515; 
Dunlop  V.  Higgins,  1  H.  L.  Cas.  381, 

9  Eng.  Eeprint,  805;  Starr  v.  Torrey, 
22  N.  J.  L.  190;  Shoemaker  v.  Bank, 
59  Pa.  79,  98  Am.  Dec.  315;  German 
National  Bank  v.  Burns,  12  Colo. 
539,  13  Am.  St.  Kep.  247,  21  Pac. 
714;  Planters'  Mut.  Ins.  Assn.  v. 
Green,  70  Ark.  305,  80  S.  W.  151; 
Wilson  V.  Ford,  190  111.  626,  60  N. 
E.  876;  Augusta  v.  Vienna,  21  Me. 
298;  National  Ace.  Assn.  v.  Burr, 
57  Neb.  437,  77  N.  W.  1098;  Small 
V.  Town  of  Prentice,  102  Wis.  256,  78 
N.  W.  415;  Davidson  S.  S.  Co.  v. 
United  States,  142  Fed.  315,  73  0. 
C.  A.  425;  Henderson  v.  Carbondale 
Coal  &  Coke  Co.,  140  U.  S.  25,  35 
L.  E'd.  332,  11  Sup.  Ct.  Bep.  691. 
See,  also,  Phelan  y.  Northwestern 
Life  Insurance   Co.,   113   N.   Y.   147, 

10  Am.  St.  Hep.  441,  20  N.  E.  827, 
and  note.  By  addressed  correctly  or 
accurately  is  meant  that  the  en- 
velope bear  the  name  of  the  sendee, 
his  place  of  residence  with  sufficient 
particularity  to  enable  the  deliverer 
of  the  letter  to  find  it,  the  name  of 
the  city,  town  or  village  wherein  the 
postoffice    is    located    at    which    be 

Evidence  I — 17 


would  usually  receive  or  send  away 
his  letters,  to  which  may  be  added 
the  name  of  the  state  in  which  such 
postoffice  has  been  established.  Al- 
though the  cases  do  not  go  quite  the 
length  of  these  particulars,  it  will 
be,  found  that  they  substantially  call 
for  them:  Goodwin  v.  Prov.  Sav. 
Life  Assn.,  97  Iowa,  226,  59  Am.  St. 
Eep.  411,  32  L.  B.  A.  473,  66  N.  W. 
157;  Henderson  v.  Carbondale  Coal 
Co.,  140  U.  S.  25,  35  L.  Ed.  332,  11 
Sup.  Ct.  Eep.  691;  Eussell  v.  Buck- 
ley, 4  E.  I.  525,  70  Am.  Dee.  167; 
Fleming  &  Ayerst  Go.  v.  Evans,  9 
Kan.  App.  858,  61  Pac.  503  (al- 
though the  sender  knew  the  street 
and  number  of  the  sendee's  resi- 
dence, he  addressed  his  envelope 
"Chicago,  111.,"  and  under  such  cir- 
cumstances no  presumption  arose 
that  the  sendee  received  it) ;  Chi- 
cago, E.  I.  &  P.  E.  Co.  V.  Chiekasha 
Nat.  Bank,  174  Fed.  923,  98  C.  C.  A. 
535  (letter  addressed  merely  "St. 
Louis  Missouri");  Manhattan  Life 
Ins.  Co.  V.  Fields  (Tex.  Civ.  App.), 
26  S.  W.  280;  2  Whart.  on  Ev., 
§1323.  If  the  sender  has  been  in 
the  habit  of  receiving  his  mail  from 
two  postoffices,,  addressing  him.  at 
either  is  sufficient:  Shelburne  Falls 
Nat.  Bank  v.  Townsley,  102  Mass. 
177,  3  Am.  Eep.  445;  United  States 
Bank  v.  Carneal,  2  Pet.  (U.  S.)  543, 
7  L.  Ed.  513.  As  to  using  the  official 
name  of  an  officer  of  a  corporation 
or  the  proper  firm  name  of  a  part- 
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may  be  at  the  postoffice  or  at  another  depository  from 
which  the  proof  shows  the  letters  >to  be  regularly  delivered, 
or  it  may  be  to  a  clerk  whose  regular  business  it  is  to  de- 
livel-  such  letters,  the  essential  fact  being  that  such  a  regu- 
lar general  course  of  business  is  established  that  the  infer- 
ence sought  may  be  fairly  drawn  in  the  special  case.^ 
The  rule  has  been  applied  even  in  cases  where  money  was 
sent  in  the  letter  addressed.^    But  in  other  cases  the  con- 


nersMp,  see  Henderson  v.  Carbon- 
dale  Coal  Co.,  supira;  United  States 
Nat.  Bank  v.  Barton,  58  Vt.  426,  3 
Atl.  756;  San  Diego  Sav.  Bank  v. 
Goodsell,  137  Cal.  420,  70  Pae.  299. 
See,  also,  cases  collected  in  9  Ency. 
of  Ev.,  p.  897.  For  rebuttal  of  this 
presumption,  see  note  to  Merchants' 
Exchange  Co.  v.  Sanders,  4  Ann. 
Oas.  956.  See,  also,  the  late  cases: 
Cassell  V.  Randall,  10  Ga.  App.  587, 
■73  S.  B.  858;  Covell  v.  Western 
Union  Tel.  Co.,  164  Mo.  App.  630, 
147  S.  W.  555;  City  of  Omaha  v. 
Yancey,  91  ^''eh.  261,  135  N.  W.  1044. 
23  Macgregor  v.  Kelley,  3  Ex. 
794;  Skilbeek  v.  Garbett,  7  Q.  B. 
846,  115  Eig.  Reprint,  706;  Dana  v. 
Kemble,  19  Pick.  (Mass.)  112; 
Thallhimer  v.  Brinckertoff,  6  Cow. 
(N.  Y.)  90;  Hagedorn  v.  Eeid,  3 
Camp.  377.  In  Hetherington  v.  Kemp, 
4  Camp.  193,  the  letter  was  left  on  an 
office  table  for  mailing.  The  presump- 
tion also  arises  when  the  letter  is 
mailed  at  the  train  by  being  handed 
to  a  United  States  mail  agent:  Wat- 
son V.  Richardson,  110  Iowa,  698, 
80  Am.  St.  Rep.  331,  80  N.  W.  416. 
By  proper  postage  is  meant  the 
proper  amount  required  by  the  gOT- 
ernment  to  be  affixed  or  impressed 
in  stamps  to  carry  the  matter  mailed 
to  its  destination,  or,  in  the  words 
of  Bankers'  Mut.  Casualty  Co.  v. 
People's  Bank,  127  Qa.  326,  56  S.  E. 
429,  "the  presumption  that  a  letter 
or  parcel  has  reached  its  destination 
ought  not  to  arise  until  it  affirma- 


tively appears  that  that  which  the 
postal  authorities  require  to  insure 
carriage  and  regularity  has  been 
done."  See,  also,  cases  collected 
in  22  Am.  &  Eng.  Ency.,  tit. 
"Presumptions,"  1255;  9  Ency.  of 
Ev.,  "Presumptions,"  897-900.  By 
"mailed"  is  meant  deposited  in  the 
mail:  Best  v.  German  Ins.  Co.,  68 
Mo.  App.  598;  and  an  allegation  that 
a  letter  was  "mailed"  will  raise  the 
presumption  that  the  law  was  com- 
plied with  and  that  it  was  duly 
stamped:  Phenix  Ins.  Co.  >. 
Schultz,  80  Feid.  337,  25  C.  C.  A.  453; 
Brooks  V.  Day,  11  Iowa,  46.  Hand- 
ing a  letter  to  a  mail  agent  on  a 
railway  train  is  mailing  it:  Watson 
V.  Richardson,  110  Iowa,  673,  80  N. 
W.  407;  or  dropping  it  into  the  re- 
ceptacle provided  by  the  postal  au- 
thorities on  the  street:  Casco  Nat. 
Bank  v.  Shaw,  79  Me.  376,  1  Am.  St. 
Rep.  319,  10  Atl.  67.  The  postmark 
on  an  envelope  will  frequently  con- 
vey sufficient  information  to  aid  a 
presumption  of  due  posting:  United 
States  V.  Noelke,  17  Blatehf.  (U.  S.) 
554,  1  Fed.  426;  United  States  v. 
Williams,  3  Fed.  484;  but  it  does  not 
always  carry  that  presumption,  in- 
asmuch as  a  letter  posted  one  day 
might  not  be  postmarked  till  the 
next  day:  Shelburne  Falls  Nat.  Bank 
V.  Townsley,  102  Mass.  177,  3  Am. 
Rep.  445. 

24  Russell  V.  Buckley,  4  R.  I.  525, 
70  Am.  Dec.  167;  Sutton  v.  Corning, 
69  N.  Y.  Supp.  670,  59  App.  Div.  589. 
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trary  rule  has  been  applied.^'  "Where  a  letter  is  received 
purporting  to  be  an  answer  to  the  one  which  has  been  duly 
mailed  to  a  person  at  his  place  of  residence,  this  fact 
creates  a  presumption  that  the  answer  is  genuine.^®  The 
presumption  or  inference  that  letters  have  been  sent  from 
a  private  office  may  arise  when  it  is  shown  by  the  testi- 
mony of  a  clerk  or  otherwise  that  it  is  the  regular  practice 
to  carry  the  letters  to  the  postofiice  or  to  mail  them  in  a 
certain  manner.  After  such  proof  the  presumption  of  the 
mailing  arises,  although  the  witness  has  no  recollection 
that  in  the  given  case  the  letter  was  mailed.^'' 

§  53  (47).  Same — Telegrams — ^Weight  of  the  presump- 
tion.— Resting  on  a  similar  foundation  to  that  which  forms 
the  basis  for  the  presumption  as  to  letters — the  public 
convenience,  the  impossibility  of  absolute  proof  of  trans- 
mission of  a  telegraphic  message — the  courts  have  con- 
structed the  presumption  that,  on  the  data  of  a  message 
with  the  same  precautionary  measures  as  to  address  which 
apply  to  letters,  duly '  delivered  for  transmission  with  the 
charges  prepaid  where  required,  the  telegraphic  message 
reached  its  proper  destination.^^ '  A  presumption  of  deliv- 

25  Crane  v.  Pratt,  12  Gray  (Mass.),  it  cannot  be  that  the  receipt  of  a  let- 
348;  First  Nat.  Bank  v.  McManigle,  ter  purporting  to  be  signed  by  a  per- 
69  Pa.  158,  8  Am.  Eep.  236.  son  is  any  evidence  that  it  was  written 

26  Walter   v.   Haynes,    Eyan   &   M.  by  such  person :  Beard  v.  Southern  E. 
149;  Connecticut  v.  Bradish,  14  Mass.  Co.,  143  N.  C.  136,  55  S.  E.  505. 
296.     The  address  must  be  substanti-  27  See  §  53,  post. 

ally  correct  in  order  to  create  this  28  Commonwealth  v.  Jeffries,  7 
presumption:  See  above  cases;  and  Allen  (Mass.),  548,  83  Am.  Dec. -712; 
there  should  be  proof  of  the  place  of  Oregon  Steamship  Co.  v.  Otis,  100 
mailing  and  the  course  of  the  mail:  N.  Y.  446,  53  Am.  Eep.  221,  3  N.  E. 
Boon  V.  State  Ins.  Co.,  37  Minn.  426,  485;  Western  Twine  Co.  v.  Wright, 
34  N.  W.  902;  Wiggins  v.  Burkham,  11  S.  D.  521,  78  N.  W.  942,  44  L.  E. 
10  Wall.  (IT.  S.)  129,  19  L.  Ed.  885;  A.  438;  Perry  v.  German-Am.  Bank, 
Phelan  v.  Northwestern  Life  Ins.  Co.,  53  Neb.  89,  68  Am.  St.  Eep.  583,  73 
113  N.  Y.  147,  10  Am.  St.  Eep.  441,  N.  W.  358;  Howley  v.  Whipple,  48 
20  N.  E.  827,  and  note.  See,  also,  N.  H.  488.  The  last-named  case  has 
note  to  American  Bonding  Co.  v.  been  cjited  in  conflict  with  the  weight 
Ensey,  11  Ann.  Cas.  887.  While  it  is  of  authority,  but  a  perusal  of  it  will 
well  settled  that  where  it  is  shown  disclose  that  it  turned  on  the  differ- 
that  a  letter  was  addressed,  stamped,  ence  in  principle  between  a  letter  re- 
and  mailed,  there  is  a  presumption  ceived  in  reply  to  a  written  oommuni- 
that  it  was  received  by  the  addressee,  cation  and  a  dispatch  received  in  re- 
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ery  results  from  intrusting  to  a  telegraph  company  for 
transmission  a  telegram  properly  addressed  in  the  same 
manner  as  that  which  follows  the  posting  of  a  letter  duly 
stamped  and  addressed  for  transmission  by  means  of  the 
United  States  mail.  This  presumption  results  not  only 
from  the  manner  in  which    telegraph  companies  conduct 


ply  to  a  telegraphic  message.  From 
the  opinion  we  take  the  following: 
"Telegraphic  messages  are  ins-tru- 
ments  of  evidence  for  various  pur- 
poses and  are  governed  by  the  same 
general  rules  which  are  applied  to 
other  writings.  If  there  be  any 
difference,  it  results  from  the  fact 
that  messages  are  first  written  by  the 
sender,  and  are  again  written  by  the 
operator  at  the  other  end  of  the  line, 
thus  causing  the  inquiry  as  to  which 
is  the  original.  The  original  message, 
whatever  it  may  be,  must  be  produced, 
it  being  the  best  evidence;  and  in 
case  of  its  loss,  or  of  inability  to  pro- 
duce it  from  any  other  cause,  the  next 
best  evidence  the  nature  of  the  case 
will  admit  of  must  be  furnished.  If 
there  was  a  copy  of  the  message  ex- 
isting, it  should  be  produced;  if  not, 
then  the  contents  of  the  message 
should  be  shown  by  parol  testimony: 
Seott  and  Jaruagin  on  Telegraphs, 
§§  340,  .341.  Many  cases  are  cited 
in  the  above  work  from  which  it  is 
held,  that  in  all  controversies  between 
the  sender  of  the  message,  and  the 
company,  the  original  message  is  the 
one  left  at  the  office  by  the  party 
sending  it;  but  where  a  man  sends 
a  proposition  to  another  man  by  tele- 
graph and  gets  a  reply  accepting  the 
offer,  the  original  message,  so  far  as 
binding  the  acceptor  is  oonoerned,  is 
the  copy  delivered  to  him  at  the  other 
end.  The  message  as  conununicated 
to  the  acceptor  and  his  reply  as  de- 
livered to  the  operator  to  be  returned, 
are  what  would  govern  in  construing 
the  contract,  provided  both  p&rtics 
voluntarily   and  of   their  own  accord 


sent  their  messages  by  the  telegraph 
and  thus  adopted  the  company  as 
their  agent.  So  when  a  contract  is 
made  by  telegraph,  which  must  be  in 
writing  by  the  statute  of  frauds,  if 
the  parties  authorize  their  agents, 
either  in  writing  or  by  parol,  to  make 
a  proposition  on  one  side  and  the 
other  party  accepts  it  through  the 
telegraph,  that  constitutes  a  contract 
in  writing  under  the  statute  of 
frauds;  because  each  party  authorizes 
his  agents,  the  company  or  the  com- 
pany's operator,  to  write  for  him; 
and  it  makes  no  difference  whether 
that  operator  writes  the  offer  or  the 
acceptance  in  the  presence  of  his 
principal  and  by  his  express  direc- 
tioUj  with  a  steel  pen  an  inch  long 
attached  to  an  ordinary  penholder,  or 
whether  his  pen  be  a  copper  wire  a 
thousand  miles  long.  In  either  ease 
the  thought  is  communicated  to  the 
paper  by  the  use  of  the  finger  resting 
upon  the  pen;  nor  does  it  make  any 
difference  that  in  one  case  common 
record  ink  is  used,  while  in  the  other 
case  a  more  subtle  fluid,  known  as 
electricity,  performs  the  same  of&ce. 
....  We  know  that  by  the  admirable 
system  regulating  the  government  of 
the  telegraphic  companies,  the  orig- 
inal dispatch  is  preserved  and  may  be 
at  all  times  procured  for  the  proper 
purposes.  The  paper  filed  at  the 
office  from  which  the  message  is  sent 
is  of  course  the  original,  and  that 
which  is  received  by  the  person  to 
whom  it  was  sent  purports  to  be  a 
copy.  If  the  dispatch  is  sought  *o  be 
used  in  e^adence  the  original  must  be 
produced    and    its    execution    proved 
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their  business  respecting  tlie  certainty  of  delivery,  but  also 
by  reason  of  the  relation  of  the  telegraph  company  to  the 
public,  which  is  that  of  a  public  carrier  of  intelligence 
with  rights  and  duties  analogous  to  those  of  a  carrier  of 
goods  and  passengers.^"  The  presumption  that  a  telegram 
has  been  delivered  in  the  regular  course  of  business  to  the 
person  to  whom  it  was  directed  is  one  of  fact,  subject,  of 
course,  to  be  disproved.^"  One  of  the  considerations  which 
have  been  urged  in  favor  of  the  presumption  as  to  the 
due  receipt  of  letters  is  the  fact  that  the  postoffice  is  man- 
aged by  sworn  government  officers  who  are  in  the  discharge 
of  public  duties.*^  While  this  is  not  true  of  the  officials 
and  agents  of  telegraph  companies,  those  companies  are 
regulated  in  their  business  by  public  law,  and  severe  pen- 
alties are  frequently  imposed  for  abuse  of  the  confidence, 
and  doubtless  the  instances  in  which  messages  properly 
directed  and  intrusted  to  the  care  are  not  delivered  are 
comparatively  rare.    Upon  considerations  of  this  kind  the 


precisely  as  any  other  instrument,  or 
its  absence  accounted  for  in  the  same 
mode,  before  the  copy  can  be  received. 
Whilst  we  know  that  the  operators 
employed  by  the  company  are  unusu- 
ally accurate  and  reliable  in  the  mode 
of  doing  business,  still  they  do  not 
act  under  the  sanction  of  an  oath,  and 
even  if  they  did,  a  copy  coming  from 
the  of&oe  where  delivered  must  be 
proved  to  be  a  true  and  compared 
copy,  before  it  can  be  admitted  in  a 
proper  case.  For  these  reasons  we 
are  clearly  of  opinion  that  the  court 
below  erred  in  admitting  this  dispatch 
without  the  requisite  preliminary 
proof."  There  is  also  an  authority 
cited  in  Scott  and  Jarnagin,  supra, 
from  the  18th  Upper  Canada  Bep.  (Q. 
B.)  60,  Kinghorn  v.  The  Montreal 
Telegraph  Co.,  where  Eobinson,  C.  J., 
in  delivering  the  opinion  of  the  court, 
says:  "We  must  look,  I  think,  in  the 
case  of  each  communication,  at  the 
papers  delivered  by  the  party  who 
sent  the  message,  not  at  the  transcript 
of  the  message  taken  through  the  wire 


at  the  other  end  of  the  line,  with  all 
the  chances  of  mistake  in  apprehend- 
ing and  writing  the  signals,  and  in 
transcribing  for  delivery."  As  to 
proof  of  telegrams,  see  §  210,  post. 
In  110  Am.  St.  Eep.  742,  there  is  an 
encyclopedic  note  by  the  late  A.  C. 
Freeman,  appended  to  the  ease  of 
Cobb  V.  Glenn  Boom  &  Lumber  Co., 
57  W.  Va.  49,  110  Am.  St.  Kep.  734, 
49  S.  E.  1005,  dealing  with  contracts 
by  telegraph  and  the  admissibility  of 
telegrams  as  evidence,  which  deals 
with  the  subject  in  all  its  phases. 

29  State  V.  Gritzner,  134  Mo.  512, 
36  S.  W.  39;  Perry  v.  German- 
American  Bank,  53  Neb.  89,  68  Am. 
St.  Bep.  593,  73  N.  W.  358;  West- 
ern Twine  Co.  v.  Wright,  11  S.  D. 
521,  44  L.  B.  A.  438,  78  N.  W.  942. 

30  Eppinger  v.  Scott,  112  Cal.  369, 
53  Am.  St.  Kep.  220,  42  Pac.  301,  44 
Pac.  723. 

31  Oregon  Steamship  Co.  v.  Otis, 
100  N.  Y.  446,  53  Am.  Bep.  221,  3 
N.  E.  485. 
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all-important  opinion  of  Finch,  J.,  of  the  court  of  appeals 
in  New  York  throws  a  clear  light.*^  In  answer  to  the  self- 
put  question,  "Does  a  similar  presumption  of  fact  follow 
the  delivery  of  a  message  properly  addressed  to  the  tele- 
graph company  for  transmission,  to  that  which  follows  the 
delivery  of  a  letter  to  the  postoffice?"  the  learned  judge 
says  that  the  drift  of  authority  gives  an  affirmative  an- 
swer.^* The  presumption  indulged  is  one  of  fact,  and  so 
open  to  rebuttal  and  contradiction,  and  consists  merely  in 
the  natural  inference  which  may  be  drawn  from  the  ex- 
perienced certainty  of  transmission.  The  great  bulk  of 
letters  sent  by  mail  reach  their  destination,  and  equally  so 
the  great  bulk  of  telegrams.  A  failure  in  either  case  is 
an  exception,  possible,  but  rare.  The  letters  are  trans- 
ported by  government  officials  acting  under  oath,  and  upon 
a  system  framed  to  secure  regularity  and  precision;  the 
telegrams  by  private  corporations,  whose  success  and  pros- 
perity depend  largely  upon  the  promptness  and  accuracy 
of  the  work,  and  are  faithful  under  the  incentive  of  inter- 
est. These  companies  perform  a  public  service  and  are 
regulated  to  som«  extent  by  the  public  law.**  There  is 
thus  impressed  upon  the  telegraph  service  something  of  a 
public  character,  and  thrown  around  it  the  guard  and  the 
obligations  of  the  public  law,  and  it  seems  to  us  reasonable 
to  assimilate  the  rules  of  evidence  founded  upon  transmis- 

32  Oregon  Steamship  Co.  v.  Otis,  or  appraised  compensation  therefor 
100  N.  Y.  446,  53  Am.  Eep.  221,  3  N.  (Laws  1853,  e.  471)  ;  injury  to  their 
E.  485.  lines  is  made  a  misdemeanor    (Laws 

33  Gray  on  Telegraphs,  §136;  Com-  1870,  c.  491);  the  companies  are  re- 
monwealth  v.  Jeffries,  7  Allen  quired  to  transmit  aU  dispatches  in 
(Mass.),  548,  83  Am.  Dee.  712;  the  order  of  their  receipt;  to  accept 
Whart.  on  Ev.,  §  76 ;  State  ■/.  Hop-  and  forward  them  from  connecting 
kins,  50  Vt.  316;  Scott  and  Jarnagin  lines;  the  operators  are  exempt  from 
on  Telegraphs,  §  345.  military  service  and  jury  duty  (Laws 

34  They  are  authorized  to  cross  1861,  c.  215)  ;  and  it  is  made  a  mis- 
with  their  wires  any  waters  within  demeanor  for  any  employee  to  divulge 
the  limits  of  the  state  (Laws  1845,  the  nature  or  contents  of  a  private 
c.  243);  to  construct  their  lines  telegram,  or  willfully  refuse  or  neglect 
along  and  upon  the  public  roads  to  transmit  or  deliver  the  same  (Laws 
and  highways  (Laws  1848,  c.  265) ;  1867,  c.  871) :  Oregon  Steamship  Co. 
and  upon  and  over  the  lands  v.  Otis,  100  N.  Y.  446,  53  Am.  Bep. 
of     individuals,    paying     the     agreed  221,  3  N.  E.  485. 


263  PBESXJMPTIONS.  §  53  (47) 

sion  by  mail  to  that  of  transmission  by  telegraph.  It 
may  be  that  the  presumption  of  correct  delivery,  agreeing 
in  kind  with  that  raised  upon  delivery  to  the  postoffice, 
should  be  deemed  weaker  in  degree,  but  in  view  of  the 
wide  extension  of  telegraph  facilities,  and  of  their  increas- 
ing use  in  business  correspondence,  and  the  difficulty  of 
tracing  a  dispatch  to  its  destination,  we  think  it  should  be 
held  that  upon  proof  of  delivery  of  the  message  for  the 
purpose  of  transmission,  properly  addressed  to  the  corres- 
pondent at  his  place  of  residence,  or  where  he  is  shown 
to  have  been,  a  presumption  of  fact  arises  that  the  tele- 
gram reached  its  destination,  sufficient  at  least  to  put  the 
other  party  to  his  denial  and  raise  an  issue  to  be  deter- 
mined. The  weight  to  be  given  to  the  presumption  now 
under  discussion  will,  of  course,  depend  very  much  upon 
the  preliminary  proof  which  may  be  given  as  to  the  course 
of  business.  The  business  of  a  public  officer  may  be  so 
systematically  conducted  that  very  considerable  weight 
should  be  given  to  the  presumption;  on  the  other  hand,  it 
may  be  so  carelessly  managed  that  any  presumption  of 
regularity  must  be  very  unsatisfactory  and  very  easily 
rebutted.  The  presumption  as  to  a  reply  telegram  is  the 
same  as  with  regard  to  letters,  subject,  of  course,  to  re- 
buttal.*'' 

35  Western  Twine  Co.  v.  Wright,  11  sent  his  message  to  Chicago,  appellant 
S.  D.  521,  44  L.  E.  A.  438,  78  N.  W.  placed  its  reply  thereto  in  transit 
942,  in  which  the  court  said:  "Un-  over  the  wires:  Scott  &  J.  Tel.,  par. 
questioned  as  it  is,  the  presumption  380.  Were  a  doctrine  to  prevail  con- 
that  the  first  message  was  transmitted  trary  to  that  which  applies  to  a  let- 
to,  and  received  by,  appellant  stands  ter  in  the  hands  of  its  recipient,  and 
as  ample  proof  of  the  fact,  and  if  the  which  purports  to  be  an  answer  to  one 
purported  reply  was  not  sent  by  some  he  has  written,  and  which  was  re- 
one  having  authority  to  enter  into  a  ceived  by  the  party  addressed,  an 
contract  on  its  behalf,  the  matter  was  agency  by  which  the  most  important 
peculiarly  within  its  knowledge,  ajid  of  human  affairs  are  constantly  trans- 
might  easily  have  been  shown.  TJn-  acted  would  be  seriously  impaired, 
less  forgery  by  someone  or  fraud  upon  and  a  distinction  would  be  tnade  to  ex- 
the  part  of  the  telegraph  company  is  ist  without  a  material  difference." 
to  be  presumed,  the  delivery  of  the  See,  also,  Perry  v.  German-American 
message  to  respondent  at  Eowena  by  Bank,  53  Neb.  89,  73  N.  W.  538,  68 
its  operator  is  a  proper  circumstance,  Am.  St.  Rep.  593 ;  Commonwealth  v. 
tending  strongly  to  show  that  on  the  Jeffries,  7  Allen,  548,  83  Am.  Dee. 
Tery   day   respondent,   F;   E.   Wright,  712;    2    Wharton    on    Evidence,    par. 


§  53a  (47)      THE  LAW  of  evidence  IK  CIVIL  CASES.  264 

§  53a  (47).  Same  —  Telephones. — The  experience  and 
observation  which  form  the  embryo  presumption  are  yet 
too  immature  to  warrant  the  declaration  of  a  set  of  rules 
for  guidance  in  connection  with  the  telephone.  The  re- 
sult is  not  to  be  deprecated,  for  their  promulgation  will 
need  to  be  carefully  watched  to  prevent  the  overlapping 
of  the  presumption  of  identity  both  of  person  and  voice. 
So  far  the  decisions  have  dealt  more  with  the  reply  by 
telephone  than  with  the  original  message.  Those  who  in- 
stall telephones  in  their  places  of  business  in  connection 
with  a  telephone  exchange,  and  use  them  for  business  pur- 
poses, impliedly  invite  the  business  world  to  use  that  means 
of  communicating  with  them  with  respect  to  the  business 
there  carried  on;  and  the  presumption  is  that  they  author- 
ize communications  made  over  the  telephone  in  ordinary 
business  transactions.  The  decisions  are  not  in  accord,  but 
the  weight  of  reason  and  authority  is  in  favor  of  the  pre- 
sumption.** The  reason  is  the  same  as  that  for  the  pre- 
sumption that  a  business  letter,  properly  directed,  and  sent 
by  mail,  reaches  the  business  office  of  the  addressee,  and 
is  opened  by  him  or  his  authorized  agent.  The  presump- 
tion that  the  person  who  answers  is  authorized  to  speak 
may  be  very  slight  or  strong,  according  to  the  circum- 
stances, but  the  statements  of  such  persons  should  be  ad- 
mitted in  evidence  as  prima  facie  the  statements  of  one 
having  authority  to  speak.  It  is  important  to  observe  that 
the  presumption  extends  only  to  communications  relating 
to  the  usual  business  carried  on  at  the  place  from  which 
the  telephone  communication  comes.     To  illustrate  the  rule 

1323;     Croswell    on    Electricity,    par.  97  Mo.  473,  10  Am.  St.  Eep.  331,  3  L. 

674;  Oregon  S.  S.  Co.  v.  Otis,  100  N.  B.  A.  539,  11  S.  W.  49;  3  Wigmoro 

Y.   446,   53   Am.   Eep.   221,  3    K   E.  on  Ev.,   §2155;   Reed  v.  Railway,  72 

485.  Iowa,  166,  2  Am.  St.  Rep.  243,  33  N. 

36  Gen.    Hosp.    Co.    v.   New   Haven  W.  451;  Oskamp  v.  Gadsden,  35  Neb. 

etc.   Co.,  79  Conn.   581,   118  Am.   St.  7,  37  Am.  St.  Rep.  428,  17  L.  R.  A. 

Rep.  173,  and  note,  9  Ann.  Cas.  168,  440,  52  N.  W.  718;   Lenox  v.  Harri- 

65   Atl.   1065;   note,   6  L.   R.   A.,   N.  son,  88  Mo.  496;   State  v.  Bank,  120 

S.,  1180;  Godair  v.  Ham  Nat.  Bank,  Mo.  161,  25  S.  W.  372;  Guest  v.  Han- 

225  111.  572,   116  Am.  St.  Rep.   172,  nlbal  &  St.  J.  K.  Co.,  77   Mo.  App. 

anil  note,  8  Ann.  Cas.  447,  80  N.  E.  258. 
407;  Wolfe  v.  Missouri  Pac.  Ry.  Co., 
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and  the  limitation:  There  is  a  presumption  that  a  com- 
munication purporting  to  come  from  a  local  railroad 
freight  office,  relating  to  loss  or  injury  incurred  by  owners 
of  freight  shipped  to  the  station  where  the  office  is  located, 
was  made  by  authorized  agents ;  but  there  is  no  presumption 
that  a  telephone  communication  purporting  to  come  from 
such  a  local  freight  office,  relating  to  the  general  manage- 
ment of  the  road,  was  authorized  by  the  railroad  com- 
pany.*^ The  identification  of  the  voice  of  the  employee  has 
been  held  necessary  by  some  authorities.'^  In  the  near 
future,  and  perhaps  before  going  to  press,  it  may  be  neces- 
sary to  record  the  judicial  creation  of  the  first  presump- 
tions arising  from  the  dispatch  or  receipt  of  aerograms,  and 
that  cognizance  shall  be  taken  of  the  natural  transmission 
on  or  through  Herzian  waves. 

§  54  (48).  Presumptions  of  existence  of  partnership. — 
It  would  be  impracticable  to  endeavor  to  classify  the  vari- 
ous presumptions  according  to  the  standard  of  their  rea- 
sonableness, in  that  the  very  reason  of  their  existence 
should  be  the  call  pf  common  sense.  That  one,  however, 
which  declares  that  persons  acting  as  copartners  shall  be 
presumed  to  have  entered  into  a  contract  of  copartnership^* 
stands  high  in  the  facilitation  of  business  both  in  the 
worlds  of  commerce  and  of  litigation.  "Where  several  per- 
sons carry  on  the  same  business  together,  they  are  prop- 
erly presumed  to  be  partners.*"  Upon  the  proof  by  the 
plaintiff  of  a  copartnership  existing  between  the  defend- 
ants, Greenleaf  says  that  "the  facts  being  less  known  to 

37  Gilliland  &  Gaffney  v.  Southern  39  Gal.  Code  Civ.  Proc,  §  1963  (29), 
By.  Co.,  85  S.  C.  26,  137  Am.  St.  Eep.  and  similar  proviaiou  in  other  code 
861,   67   S.    E.    20;     Eoek    Island  &       states. 

Peoria  Ey.  Co.  v.  Potter,  36  111.  App.  *o  McMuUan    v.    Mackenzie,    2    G. 

590.  Greene    (Iowa),   368;    Ryder   v.   Wil- 

38  Young  V.  Seattle  Transfer  Co.,  cox,  103  Mass.  24;  Parker  v.  Canfleld, 
33  Wash.  225,  99  Am.  St.  Eep.  942,  37  Conn.  250,  9  Am.  Eep.  317;  St. 
63  L.  R.  A.  988,  74  Pac.  375;  Plant-  Louis  Bank  v.  Altheimer,  91  Mo.  190, 
ers'  Cotton  Oil  Co.  v.  Western  Union  3  S.  W.  858;  Cothran  v.  Marmaduke, 
Tel.  Co.,  126  Ga.  621,  56  S.  B.  495,  6  60  Tex.  370;  Mifflin  v.  Smith,  17 
L.  E.  A.,  N.  S.,  1180.     Se.e,  also,  §  211,  Serg.  &  E.  (Pa.)  165. 

post. 
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the  plaintiff,  it  is  sufficient  for  him  to  prove  that  they  (the 
defendants)  have  acted  as  partners,  and  by  their  habit  and 
course  of  dealings,  conduct  and  declarations,  they  have 
induced  those  with  whom  they  have  dealt  to  consider  them 
as  partners";*^  or,  as  put  by  an  authority  on  the  law  of 
copartnership,  "if  it  appear  that  two  persons  have  in  many 
instances  traded  jointly,  that  will  be  prima  facie  evidence 
of  a  general  partnership."*^  And  in  those  cases  where 
each  partner  has  the  right  to  sign  the  firm  name  to  com- 
mercial paper,  it  will  be  presumed,  when  the  firm  name 
so  appears,  that  it  is  signed  regularly  by  authority,  and 
for  the  purposes  of  the  firm;  and  the  burden  of  proof  is 
placed  upon  the  partners  to  show  the  contrary.^  This 
presumption  will  be  rebutted  by  proof  that  the  instrument 
was  given  upon  other  than  partnership  transactions  or  in 
some  transaction  beyond  the  scope  of  the  partnership.** 

§  54a  (48).  Presumptions  arising  from  partnership 
dealings — Knowledge  of  books. — In  addition  to  that  pre- 
sumption of  partnership  which  has  just  been  mentioned, 
there  exist  others  arising  from  the  fact  of  an  established 
partnership  equally  important.  Thus,  as  between  part- 
ners, each  partner  is  presumed  to  have  knowledge  of  the 
partnership  books,  and  the  books  are  presumed  to  be  cor- 
rect; hence  it  is  not  necessary  to  show  knowledge  of  par- 
ticular entries  on  the  part  of  the  partner.*^    Of  course  this 

*l  Greenleaf  on  Ev.,  §  483.  Insurance  Co.  v.  Bennett,  5  Conn.  574, 

<2  Col.  on  Part.,  §  769.  13   Am.   Dec.    109;    Bryan   v.    Tooke, 

43  LeBoy   v.    Johnson,    2    Pet.    (U.  60    Ga.    437;    Lucas   v.    Baldwin,    97 

S.)     186,    7    L.    Ed.    391;    Jones    v.  Ind.  471;  Chenowith  v.  Cliamberlin,  6 

Rives,    3    Ala.    11;    Miller    v.    Hines,  B.  Mon.  (Ky.)  60,  43  Am.  Dec.  145; 

15   Ga.   197;   Gregg  v.  Fisher,  3   HI.  Eastman  v.  Cooper,  15  Pick.   (Mass.) 

App.  261;  Magill  v.  Merrie,  5  B.  Mon.  276,  26  Am.  Dee.  600;  First  National 

(Ky.)  168;  Waldo  Bank  v.  Greely,  16  Bank    v.     Carpenter,    34    Iowa,    433 

Me.  419;    Thurston  v.  Lloyd,  4  Md.  (guaranty);  Butler  v.  Stocking,  8  M. 

283;     Bank     v.     Winahip,     5     Pick.  Y.  408.     The  case,  however,  of  Flein- 

(Mass.)   11,  16  Am.  Dec.  369;  Littel  ming  v.  Prescott,  3  Eich.  (S.  C.)  307, 

V.    Fitch,    11   Mich.    525;    Vallett   v.  45  Am.  Dee.  766,  holds  that  the  pre- 

Parker,  6  Wend.  (N.  Y.)   615;  Whit-  sumption    is    not    so    rebuttable    as 

aker    v.   Brown,-  16   Wend.    (N.   Y.)  against  a  bona  fide  holder. 

E:;7;    Doty  v.   Bates,   11   Johns.    (N.  45  Desha    v.    Smith,    20    Ala.    747; 

y.)  544.  Haller  v.  Willamowicz,  23  Ark.  566; 

a  M^iiMin   V.   Bank,    2    Ala.    502;  Hale  v.  Brennan,  23  Cal.  511;  Pond 
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presumption  is  disputable,  and  little  more  than  a  mere  in- 
ference of  fact,  and  may  be  rebutted  by  proof  that  the 
partner  sought  to  be  charged  had  no  actual  knowledge  or 
no  opportunity  for  inspection  or  examination  of  the  books.*' 
In  stating  the  accounts  of  partners,  as  between  themselves, 
the  rule  is  that  the  entries  on  the  partnership  books,  to 
which  both  parties  have  had  access  at  the  time  when  those 
entries  were  made,  or  immediately  afterward,  are  to  be 
taken  as  prima  facie  evidence. of  the  correctness  of  those 
entries,  subject,  however,  to  the  right  of  either  party  to 
show  a  mistake  or  error  in  the  charge  or  credit.*' 


§  54b  (48).  Same  —  Equality  of  interest. — In  the  ab- 
sence of  any  agreement  or  evidence  showing  the  contrary, 
there  is  a  presumption  that  the  partners  are  equally  inter- 
ested both  in  the  capital  and  in  the  profits.**    So  they  are 


V.  Clark,  24  Conn.  370;  Stuart  v.  Mc- 
Kiehan,  74  111.  122;  Cunningllam  v. 
Smith,  11  B.  Man.  (Ky.)  325;  Par- 
ker V.  Jonte,  15  La.  Ann.  290;  Top- 
li£E  V.  Jackson,  12  Gray  (Mass.),  565; 
Allen  V.  Coit,  6  Hill  (N.  Y.),  318; 
Fairehild  v.  FaircMld,  64  N.  Y.  471; 
Boire  v.  McGinn,  8  Or.  466. 

46  United  States  Bank  v.  Binney, 
5  Mason,  176,  Ted.  Cas.  No.  16,791; 
Wheatley  v.  Wheeler,  34  Md.  62; 
Piano  Co.  v.  Bernard,  2  Lea  (Tenn.), 
358;  Saunders  v.  Duval,  19  Tex. 
437;  Layton  v.  HaU,  25  Tex.  204. 

47  Heartt  v.  Corning,  3  Paige  Ch. 
(N.  Y.)  566.  The  English  rule  ap- 
pears to  be  very  similar,  and  is  that 
the  books,  being  accessible  to  all  the 
partners,  and  being  kept  more  or  less 
under  the  surveillance  of  them  all,  are 
prima  facie  evidence  against  each  of 
them,  and,  therefore,  also  for  any 
of  them  against  the  others.  But  en- 
tries made  by  one  partner  without  the 
knowledge  of  the  other  do  not  pre- 
judice the  latter  as  between  himself 
and  his  copartners:  Hutcheson  f. 
Smith,  5  Ir.  Eq.  117.  See,  also, 
Beevq  v.  Whitmore,  2  Dr.  &  Sm.  446, 


62  Eng.  Reprint,  690,  where  it  was 
held  that  although  books  kept  by  a 
person  may  be  used  against  him  as 
showing  what  he  has  received,  he  is 
not  entitled  to  use  them  in  his  own 
favor  to  show  what  he  has  paid,  and 
where  a  surviving  partner  drew  up  an 
account  which  he  furnished  to  the 
executors  of  his  late  partner,  it  was 
held  that  such  account  was  admis- 
sible against  the  partner  who  fur- 
nished it,  and  that  the  executors  were 
not  bound,  by  using  it  against  him, 
to  admit  its  correctness  throughout: 
Morehouse  v.  Newton,  3  De  G.  &  Sm. 
307,  64  Eng.  Eeprint,  491. 

48  Farr  v.  Johnson,  25  HI.  522; 
Gould  V.  Gould,  6  Wend.  (N.  Y.) 
263;  Taylor  v.  Taylor,  2  Murph. 
(6  N.  C.)  70;  Conwell  v.  Sandridge, 
5  Dana  (Ky.),  210;  Jones  v.  Jones, 
1  Ired.  Eq.  (36  N.  C.)  332;  Donelson 
V.  Posey,  13  Ala.  752;  Logan  v. 
Dixon,  73  Wis.  533,  41  N.  W.  713; 
Roach  V.  Perry,  16  111.  37;  Harris  v. 
Carter,  147  Mass.  313,  17  N.  E.  649. 
There  is  an  English  authority  to  the 
contrary,  however:  Peacock  v.  Pea- 
cock,   16   Ves.    49,    2    Camp.    45,    33 
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presumed  liable  to  the  payment  of  losses  in  the  same  pro- 
portion that  they  are  entitled  to  share  the  profits/®  It  is 
thus  expressed  by  Bates:  "In  the  absence  of  agreement  or 
evidence  as  to  the  proportions  of  profit  and  loss  to  be 
divided  between  the  partners,  the  presumption  is  in  favor 
of  the  equality  of  the  shares.  It  makes  no  difference  that 
one  partner  has  contributed  all  the  capital,  and  the  other 
only  services  or  skill,  for  the  court  cannot  set  a  propor- 
tional value  upon    these    respective    contributions 

It  follows,  from  the  same  reasons,  that  if  the  contribution 
to  capital  is  in  unequal  proportions,  the  profits  and  losses 
are  not  presumably  to  be  shared  in  the  ratio  of  the  shares 
of  capital,  but  equally."^" 

§  54c  (48).  Same  —  Other  presumptions.  —  There  are 
called  into  existence,  though  more  rarely,  other  presump- 
tions, such  as  against  a  partner  to  whose  negligence  or 
misconduct  the  nonproduction  of  proper  accounts  is  due;^' 
unless  the  contrary  intention  appears,  property  bought  with 
money  belonging  to  the  firm  is  deemed  to  have  been  bought 
on  account  of  the  firm;'^  the  general  presumption  against 
illegality  attaches  to  every  partnership;^*  and  that  of  con- 

Eng.    Reprint,    902.     But    as   to    real  Lindley   makes    some    sound    observa- 

estate,  the  presumption  is  against  its  tions  on  this  rule   around  the  propo- 

being  partnership  property:  See  note  sitiou  that  though  it  oeeasionally  leads 

to  Goldthwaite  v.  Janney,  48  Am.  St.  to  apparent  injustice,  it  is  the  best 

Eep.  66.  which  can  be  adopted,  by  reason   of 

■49  In   re   Albion   Life   Assur.   Soc,  the  difficulty  in  measuring  the  value 

L.    E.     16    Ch.    D.    83;     Kobinson's  of  each  partner's  contribution:  Lind- 

Exrs.  Case,  6  De  Gex,  M.  &  G.  572,  43  ley  on  Partn.,  7th  ed.,  p.   385.     The 

Eng.  Eeprint,  1356.  English  Partnership  Act  of  1890,  sec- 

50  Bates    on    Partn.,    §    181;    Pea-  tion  24  (1),  reads:  "All  partners  are 

cock  V.  Peacock,  16  Ves.  49,  2  Camp.  entitled  to  share  equally  in  the  oap- 

45,  33  Eng.  Eeprint,  902;   Thompson  ital  and  profits  of  the  business,  and 

V.   Williamson,   7   Bligh.,   N.   S.,   432,  must    contribute    equally    toward    the 

5     Eng.     Eeprint,     833.     See,     also,  losses,    whether    of    capital   or   other- 

Towner    v.    Lane's    Admr.,    9    Leigh  wise,  sustained  by  the  firm," 

(Va.),   262;    and   Hoffman,   J.,   in   a  51  Lindley    on    Partn.,    7th    ed.,    p. 

dissenting    opimon    in    the    case    of  439. 

Hasbrouok  v.  Ohilds,  3  Bosw.  (N.  Y.)  52  English    Partnership    Act    1890, 

114;    1  Dom.   Civil  Law,  tit.  8,   §   5.  sec.  21. 

See,  also,  Poth.  Partn.,  notes  15,  16,  53  Lindley    on    Partn.,    7th   ed.,    p. 

73;   Story  Partn.,  7th  ed.,  §  25.     Sec  105. 
Jackson     v.     Crapp,     32     Ind.     422. 
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tinuance,  once  there  is  evidence  that  a  partnership  did 
exist  at  one  time;^*  and  a  dissolution  of  a  partnership  at 
will  may  be  inferred  from  circumstances,  such  as  a  quarrel, 
although  no  notice  to  dissolve  may  have  been  given.®^  It 
cannot  be  presumed  from  the  fact  of  a  deed  of  lands 
to  two  men  as  individuals,  who  are  in  fact  partners  under 
the  style  of  their  surnames  in  a  mercantile  business,  that 
such  lands  are  partnership  property.^® 

§  55  (49).  Presumptions  of  regularity  in  acts  of  pri- 
vate corporation. — ^We  have  already  discussed  the  prop- 
osition that  persons  who  act  in  a  public  capacity  as  officers 
are  presumed  to  have  been  regularly  appointed  or  elected;" 
and  have  dealt  with  the  regularity  of  official  acts  and  the 
performance  of  official  duty.^*  There  remains  now  only  to 
consider  the  different  occasions  on  which  the  application 
of  the  presumption  has  been  made  to  corporate  acts. 

The  same  presumption  obtains  in  respect  to  those  who 
act  publicly  as  the  officers  of  private  corporations.  Prima 
facie  they  will  be  deemed  rightfully  in  office  rather  than 
intruders,  and  the  requirements  necessary  to  their  appoint- 
ment will  be  presumed  to  have  been  complied  with.^^  So 
there  is  a  presumption  that  the  officers  of  the  corporation 

54  Xi.,  p.  102.  The  real  estate  of  a  partnership  must 
65  Id.,  p.  604;  Pearee  v.  Lindsay,  be  purchased  with  partnership  funds 
3  De  Gex,  J.  &  Sm.  139,  46  Eng.  to  make  it  partnership  property: 
Keprint,  591.  Pugh  v.  Currie,  5  Ala.  446;  Owens  v. 
56  Lee  V.  Wysong,  128  Fed.  833,  6:1  Collins,  23  Ala.  837;  Matlock  v. 
C.  0.  A.  483,  It  is  well  settled  by  Matlock,  5  Ind.  403;  Patterson  v. 
authority  that .  real  estate  purchased  Blake,  12  Ind.  436.  If  there  is  no 
with  partnership  funds  for  partner-  proof  that  it  is  purchased  with  part- 
ship  purposes,  and  appropriated  to  nership  funds,  it  will  be  presumed  to 
partnership  uses  is,  in  equity,  pre-  be  held  by  the  parties  as  tenants  in 
Bumed  to  be  partnership  property;  common  or  joint  tenants:  Thompson 
and  that,  under  such  circumstances,  v.  Bowman,  6  Wall.  (IT.  S.)  316,  18 
it   matters   not   if   the   legal   title   is  L.    Ed.    736. 

taken  or  held  in  the  name  of  a  part  ^7  Bank  of  United   States  v.  Dan- 

or  all  of  the  partners  as  tenants  in  dridge,   12  Wheat.    (U.   S.)    64,   6  L. 

common.     Upon  proof  of  these  facts  Ed.   552.     See  §  43,  ante. 

of    purchase    and    appropriation,    un-  58  See  §§  41,  45,  46,  ante. 

less    the    presumption    arising    there-  59  Selma  &  Tenn.   By.   Co.  v.   Tip- 

from   be    rebutted,   equity   will   treat  ton,   5   Ala.    787,   39   Am.   Dec.   344; 

the    property    as    partnership    stock:  Hilliard  v.   Goold,  34  N.  H.  230,  66 

Story  on  Part.,   153,  and  cases  there  Am.  Dec.  765. 
cited;   Duryea   f.   Burt,   28   Cal.   580. 
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have  acted  regularly;  for  example,  where  the  common  seal 
of  the  corporation  appears  to  be  attached  to  an  instrument 
and  the  signatures  of  the  officers  are  proved,  the  seal  is 
presumed  to  have  been  affixed  by  proper  authority  in  those 
cases  where  the  execution  of  the  instrument  would  be  or- 
dinarily within  the  power  of  such  officers.^"  The  estab- 
lishment and  posting  by  the  president  of  a  corporation  of 
tariff  of  freights  and  fares  on  a  railroad,  and  the  receipt  and 
appropriation  by  the  corporation  of  fares  taken  on  such 
tariffs,  without  objection,  raises  the  legal  presumption  that 
the  president  acted  by  authority  of  the  corporation  in  thus 
fix;ing  and  posting  such  tariffs.^^  Where  an  act  purports 
to  be  the  act  of  a  board  of  directors,  it  may  be  presumed 
to  be  the  act  of  the  majority."^  It  is  presumed  that  meet- 
iilgs  of  a  corporation  were  regularly  held  upon  due  notice 
with  a  quorum  present;*^  that  the  board  of  directors  was 
rightfully  in  session  when  authorizing  the  execution  of  a 
note;**  that  the  requisite  number  of  directors  was  present 
at  a  meeting,  if  the  minutes  show  that  business  was  trans- 
acted thereat."^  The  granting  of  a  charter  may  be  pre- 
sumed from  long-continued  user  of  a  corporate  franchise, 
as  may  also  the  acceptance  of  charters  and  beneficial 
grants;*®  but  the  transaction  of  business  by  officers  with- 

60  Canandarqua    Academy    v.    Mc-  6*  Sargent     v.    Webster,     13    Met. 

Kechnie,    90    N.    Y.    618;    Mickey   v.  (Mass.)  497,  46  Am.  Dee.  743. 

Stratton,  5   Saw.    (U.   S.)    475,   Fed.  64  Hardin     v.    Iowa    By.    Co.,    78 

Cas.  No'.  9530;   Wood  v.  Whelen,  93  Iowa,  726,  6  L.  E.  A.  52,  43  N.  W. 

III.  153;  Thorington  v.  Gould,  59  Ala.  543. 

461;  New  England  Iron  Co.  v.  Gilbert  65  Hathaway    v.    Addison,    48    Me. 

El.   R.   K.   Co.,   91   N.   Y.   153;   Solo-  440;  Insurance  Co.  v.  Sort  well,  8  Al- 

mon's   Lodge   v.    Montmollin,   58   Ga.  len    (Mass.),    223;    Baile    v.    Calvert 

547;   Musser  v.  Johnson,  42   Mo.   74,  College,  47  Md.  117.     In  Mayberry  v. 

97  Am.  Deo.  316.    See  the  Tate  eases:  Mead,   80   Me.   27,   12   Atl.    635,  the 

State  V.  Heffernan,  243  Mo.  442,  148  meeting   was   before   the    corporation 

S.  W.  90;  Brookline  Canning  etc.  Co.  was    organized,    and    it    neither    ap- 

V.    Evans,    163    Mo.    App;    564,    146  peared  that  a  majority   was   present 

S.  W.  828;   Donovan  v.  Erie  R.  Co.,  or  otherwise  acted  in  accordance  with 

77  Misc.  Rep.  548,  137  N.   Y.  Supp.  the  statute. 

113.  86  Selma  &  Tenn.  Ry.  Co.  v.  Tip- 

ei  HiUiard  v.  Goold,  34  N.  H.  230,  ton,   5   Ala.   787,   39   Am.   Dec.   344; 

66   Am.  Dee.  765.  Eobie  v.  Sedgwick,  35  Barb.  (N.  Y.) 

62  Dispatch   Line     v.    Bellamy     M.  319;  Bank  of  United  States  v.  Dan- 
Co.,  12  N.  H.  205,  37  Am.  Dec.  203.  dridge,  12  Wheat.    (U.  S.)    64,  6  L. 
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out  proof  of  organization  or  existing  charter  is  not  suffi- 
cient to  raise  the  presumption  of  corporate  existence.®'^ 
Nevertheless,  in  proceedings  to  which  a  corporation  is  not 
a  party  and  the  question  of  incorporation  arises  incident- 
ally, incorporation  will  be  assumed  from  user  and  the  ex-' 
ercise  of  corporate  privileges  and  acts.^^  In  proceedings 
for  the  expulsion  of  members,  it  will  be  presumed  that  the 
proceedings  were  fair  and  regular.®*  No  presumption, 
however,  arises  in  favor  of  regularity  of  a  corporation's  pro- 
ceedings to  forfeit  property  or  other  valuable  rights/" 
And  generally  where  agents  or  officers  of  the  corporation 
are  acting  within  the  apparent  scope  of  their  powers,  it 
will  be  presumed  that  their  acts  are  authorized  by  all 
necessary  formalities.  The  presumption  is  that  the  pro- 
visions of  law  have  been  complied  with  by  the  officers,  not 


Ed.  554.  For  further  illustrations, 
see  note  in  22  L.  K.  A.  276,  on  the 
presumption  of  incorporation  ap- 
pended to  In  re  Gibbs' '  Estate,  157 
Pa.  59,  22  L.  E.  A.  276,  27  Atl.  383. 

67  Clark  V.  Jones,  87  Ala.  474,  6 
South.  362 ;  Greene  v.  Dennis,  6  Conn. 
293,  16  Am.  Dec.  58;  De  Witt  v. 
Hastings,.  8  Jones  &  S.  (N.  Y.)  463; 
Bank  of  United  States  v.  Stearnes, 
15  Wend.   (N.  Y.)   314. 

«8  United  States  v.  Amedy,  11 
Wheat.  (U.  S.)  392,  6  L.  Ed.  502; 
Calkins  v.  State,  18  Ohio  St.  366,  98 
Am.  Dec.  121;  Eieketson  v.  Galligan, 
89  Wis.  394,  62  N.  W.  87;  Benning- 
ton Iron  Co.  V.  Rutherford,  18  N.  J. 
L.  105,  35  Am.  Dee.  528  (the  case 
of  a  foreign  corporation  suing, 
though  that  fact  was  not  averred  in 
the  complaint,  and  they  were  pre- 
sumed to  be  a  legally  incorporated 
company).  In  criminal  cases  the 
same  rulq  obtains,  and  evidence  that 
a,  corporation  was  acting  as  such,  that 
it  was  a  de  facto  corporation,  has 
been  held  sufficient:  People  v.  Frank, 
28  Cal.  519;  People  v.  Ah  Sam,  41 
Cal.  652;  People  v.  Hughes,  29  Cal. 


260;  Miller  v.  People,  13  Colo.  366, 
21  Pac.  1025;  State  v.  Byrne,  45 
Conn.  281;  State  v.  Tucker,  84  Mo. 
25;  Shinn  v.  Commonwealth,  32 
Gratt.  (Va.)  908;  State  v.  Missis, 
106  Tenn.  218,  58  S.  W.  216.  A  cor- 
poration indicted  for  a  statutable  of- 
fense will  not  be  permitted  to  escape 
punishment  by  showing  that  the  act 
constituting  the  offense  was  ultra 
vires.  It  will  be  presumed  to  have 
knowingly  and  willfully  violated  the 
statute:  Louisville  Ky.  Co.  v.  Com- 
monwealth, 130  Ky.  738,  132  Am. 
,  St.  Eep.  408,  114  8.  W.  343;  and  see 
note  to  People  v.  Eoohester  Ey.  etc. 
Co.  (195  N.  Y.  102,  21  L.  E.  A.,  N. 
S.,  998,  88  N.  E.  22),  133  Am.  St. 
Eep.  770,  on  the  prosecution  and 
punishment  of  corporations  for  crime. 

69  Baehmann  v.  N.  Y.  Arbiter,  64 
How.  Pr.  (N.  Y.)  442;  Harmon  v. 
Dreher,  1  Speers'  Eq.  (S.  C.)  87; 
Shannon  v.  Frost,  3  B.  Mou.  (Ky.) 
253;  People  ex  rel.  Burton  v.  St. 
George  Society,  28  Mich.  261. 

70  People  V.  Fire  Department,  31 
Mich.  458;  People  v.  Medical  Society, 
32   N.  Y.   187, 
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that  they  have  been  violated."  After  a  corporation  has 
gone  into  operation  and  rights  have  been  acquired  under 
it,  every  reasonable  presumption  is  indulged  in  favor  of 
its  legal  existence.  It  is  sufficient  to  establish  the  exist- 
ence of  the  corporation  de  facto  to  show,  "first,  the  exist- 
ence of  a  charter,  or  some  law  under  which  a  corporation 
with  the  powers  assumed  might  lawfully  be  created;  and 
second,  a  user,  by  the  party  to  the  suit,  of  the  rights  claimed 
to  be  conferred  by  such  charter  or  law."'^^  The  same  pre- 
sumption applies  to  associations  acting  as  corporations, 
and  they  as  well  as  individuals  dealing  with  them  may  be 
estopped  from  denying  the  corporate  existence.  In  a  Cali- 
fornia case''*  we  find  the  following  clear  expression:  "We 
think  that  the  evidence  in  support  of  the  finding  that  the 
plaintiff  was  a  corporation,  acting  in  good  faith  as  such, 
is  sufficient.  It  was  recognized  in  the  community  as  a  cor- 
poration, the  records  of  its  proceedings  show  that  it  was 
so  acting,  and  in  all  its  dealings  it  was  styled  as  a  corpora- 
tion; it  has  pursued  corporate  forms  of  action,  held  cor- 
porate meetings,  and,  we  think,  comes  within  the  pro- 
visions of  section  358  of  the  Civil  Code,  which  provides 
that  'the  due  incorporation  of  any  company  claiming  in 
good  faith  to  be  a  corporation,  and  doing  business  as  such, 
shall  not  be  inquired  into  collaterally  in  any  private  suit 
to  which  such  de  facto  corporation  may  be  a  party.'"''* 

Tl  Sargeant    v.    Webster,    13    Met.  Pringle  t.  Woolworth,  90  N.  Y.  502; 

497,    46    Am.    Dec.    743;    Friend    v.  Puget  Sound  &  C.  E.  Co.  v.  Ouellette, 

Smith  etc.  Co.,  59  Ark.  86,  26  S.  W.  7  Wash.  265,  34  Pac.  929. 

374;    White  v.   Barlow,   72   Ga.   887;  72  Duke   v.    Cahawba   Co.,    10    Ala. 

MeWethy  v.  Aurora  etc.  Co.,  202  111.  82,     44    Am.     Dee.     472;     Methodist 

218,  67  N.  E.  9;   Ashtabula  Ry.   Co.  Church    v.    Pickett,   19    N.    V.    482; 

V.   Smith,   15   Ohio   St.   328;   Lane  v.  United   States   Bank   v.    Stearnes,    15 

Brainerd,   30   Conn.   565;    Gregory  v.  Wend.    (N.  Y.)   314. 

Brooks,  37  Conn.  365;   Chouteau  Ins.  T3  Lakeside  Ditch  Co.  v.  Crane,  80 

Co.   V.  Holmes,   68  Mo.   601,  30   Am.  Cal.   181,  22   Pac.   76;   Oroville  &  V. 

Kep.   807;    Wells  v.   Kahway    Rubber  E.  E.  v.   Plumas   Co.,  37   Ual.   361. 

Co.,  19  N.  J.  Eq.  402;   McDaniels  v.  74  See,  also,  Tipton  Co.  v.  Barnhei- 

Flower  Brook  Co.,  22  Vt.  274;  Leav-  sel,  92  Ind.  88;  Cravens  v.  Eagle  Cot- 

itt    V.    Oxford   Mining    Co.,    3    Utah,  ton  Mills  Co.,  120  Ind.  6,  16  Am.  St. 

265,   1   Pac.  356;   Copp   v.   Lamb,   12  Rep.   298,   21   N.  E.   981;    Skinner  v. 

Me.   312;     Bank    of     Minneapolis    v.  Richardson,   76   Wis.   464,   45    N.   W. 

Griffin,   168   111.   314,   48   N.   E.   154;  318;  Andrews  v.  Nat.  Foundry  &  Pipe 
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§  56  (50).  Same — General  scope  of  the  rule. — There  can 
be  no  doubt  that  some  difficulty  exists  in  defining  the  pre- 
sumptions of  regularity  in  acts  of  private  corporations, 
but  it  appears  that  the  presumption  is  not  affected  by  the 
fact  of  the  corporation  being  de  facto  only  and  not  de  jure, 
the  more  especially  as  the  recognition  of  a  de  facto  cor- 
poration is  to  a  large  extent  itself  due  to  a  presumption. 
Where  there  has  been  a  corporate  body  de  facto  for  a  con- 
siderable time  claiming  to  be  a  corporation,  and  holding 
and  enjoying  property  as  such,  it  will  be  presumed  that 
all  merely  formal  requisites  to  the  due  creation  of  a  cor- 
poration have  been  complied  with.''^  The  presumptions  as 
to  the  grant  of  the  charter,  and  its  acceptance  and  the 
powers  conferred  by  it,  of  the  continuance  of  corporate 
existence,  the  seal  of  the  corporation,  the  acceptance  of 
agency  and  the  powers  of  agents,  the  acceptance  of  grants, 
the  ratification  by  shareholders,  the  regularity  of  meet- 
ings, the  correctness  of  stock  books,  the  notice  of  directors 
of  the  affairs  of  the  corporation,  all  come  within  the  broad 
scope  of  the  rule  which  has  been  so  well  stated  by  Mr. 
Justice  Story  in  a  leading  case.''*  "Persons  acting  pub- 
licly as  officers  of  the  corporation  are  to  be  presumed  right- 
fully in  office ;  acts  done  by  the  corporation,  which  presup- 

Worka,  77  Fed.  774,  36  L.  E.  A.  153,  Ed.  552.     See  the  following  late  cases 

23  C.  C.  A.  454;   Town  of  Andes  v.  on  the  general  subject  "The  Presump- 

Bly,  158  TJ.  S.  312,  39  L.  Ed.  996,  15  tion  of  llegularity" :  Harton  v.  Little 

Sup.  Gt.  Eep.  954.     Where  the  exist-  (Ala.),    57    South.    851;     Scanlon    v. 

enee  de  faeto  is  unquestioned,  the  ex-  Scanlon     (Iowa),     135    N.   W.     634; 

istence  de  jure  can  be  challenged  only  Gutschenritter   v.    Whitmore    (Iowa), 

by    public    authority    in    the   manner  139   N.  W.   567;    Hartwell   v.   Parks, 

provided    by   law:    Frost's   Lessee   v.  240  Mo.  537,  144  S.  W.  793;  Jacobus 

Frostburg  Coal  Co.,  24  How.   (XT.  S.)  v.   Jamestown   Mantel  Co.,   149  App. 

278,   16  L.  Ed.  637;   4  Am.  &  Eng.  Div.  356,  134  N.  Y.  Supp.  418;  Wil- 

Ency.  of  Law,  pp.  198,  199,  and  cases  helm  v.  Wood,  151  App.  Div.  42,  135 

there  cited.  N.  Y.  Supp.  930;  Union  Const.  Co.  T. 

75  AH  Saints  Church  v.  Loyett,  1  Western  Union  Tel.  Co.,  163  Cal.  298, 
Hall  (N.  Y.),  213.  See,  also,  United  125  Pae.  242;  Aaron  v.  Bayou  (La.), 
States  V.  Amedy,  11  Wheat.  (U.  S.)  59  South.  130;  Lawler  v.  Vette,  166 
392,  6  L.  Ed.  5.02;  Selma  &  Tennes-  Mo.  App.  342,  149  S.  W.  43;  Cecil's 
see  B.  Co.  v.  Tipton,  5  Ala.  787,  39  Committee  v.  Cecil,  149  Ey.  605,  149 
Am.  Dec.   344.  S.  W.  965;   Commonwealth    v.  Louis- 

76  Bank  of  United  States  v.  Dan-  ville  etc.  E.  Co.,  149  Ky.  829,  150  S. 
dridge,   12  Wheat.    (U.  S.)    64,   6  L.  W.   37. 

Evidence  I — 18 
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pose  the  existence  of  other  acts  to  make  them  legally  oper- 
ative, are  presumptive  proofs  of  the  latter.  Grants  and 
proceedings  beneficial  to  the  corporation  are  presumed  to 
be  accepted,  and  slight  acts  on  their  part  which  can  be 
reasonably  accounted  for  only  upon  the  supposition  of  such 
acceptance  are  admitted  as  presumptions  of  the  fact.  If 
officers  of  the  corporation  openly  exercise  a  power  which 
presupposes  a  delegated  authority  for  the  purpose,  and 
other  corporate  acts  show  that  the  corporation  must  have 
contemplated  the  legal  existence  of  such  authority,  the  acts 
of  such  officers  will  be  deemed  rightful  and  the  delegated 
authority  will  be  presumed.  If  a  person  acts  notoriously 
as  the  cashier  of  a  bank  and  is  recognized  by  the  directors 
or  the  corporation  as  an  existing  officer,  a  regular  appoint- 
ment will  be  presumed;  and  his  acts  as  cashier  will  bind 
the  corporation  although  no  written  proof  is  or  can  be 
adduced  of  his  appointment.  In  short,  we  think  that  the 
acts  of  artificial  persons  afford  the  same  presumption  as 
the  acts  of  natural  persons.  Each  affords  presumptions 
from  acts  done  of  what  must  have  preceded  them  as  mat- 
ters of  right  or  matters  of  duty." 

§  57  (51).  Miscellaneous  presumptions  from  the  gen- 
eral course  of  business  —  Sequence  of  acts. — The  number 
and  variety  of  presumptions,  which  rest  upon  the  fact 
that  certain  acts  are  always  performed  in  a  certain  way, 
preclude  any  hope  of  classifying  them,  and  the  best  that 
can  be  done  is  to  give  name  to  those  which  play  the  most 
prominent  part  in  human  affairs.  Among  the  most  im- 
portant is  that  which  regulates  the  sequence  of  events. 
In  every-day  life  it  frequently  happens  that  several  acts 
which  ought,  in  the  ordinary  course,  be  done  in  regular 
order  as  to  time  are  not  so  done.  Instances  of  this  aj-e  the 
execution  of  a  conveyance  from  vendor  to  purchaser  and 
mortgage  back  by  purchaser  to  vendor,  orders  given  on 
a  debtor  for  part  of  the  money  in  his  possession  and  for 
the  balance,  the  signature  of  the  maker  and  guarantor  of 
a  note,  or  of  a  deed  of  trust  to  secure  payment  of  a  note 
and  the  note  itself — these,  and    many  more  illustrations 
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hardly  need  tlie  explanation  that,  strictly  speaking,  they 
should  have  been  executed  in  the  order  of  their  legal  hap- 
penings; the  deed  of  purchase  before  the  mortgage,  the 
order  for  part  of  the  money  in  the  debtor's  hands  before 
the  one  for  the  balance,  the  maker's  signature  before  the 
guarantor's,  and  so  on.  But  experience  has  shown  that 
they  are  frequently  executed  without  that  order,  and  then, 
if  the  transaction  is  attacked  on  that  ground,  the  law  raises 
"the  presumption  that  they  were  duly  executed  in  the  or- 
derly method  which  insures  their  effectiveness  J'' 

§  57a  (51).  Same — Traders  acquainted  with  usages  of 
business — Custom. — ^When  persons  are  engaged  in  any  par- 
ticular trade,  the  presumption  is  that  they  are  acquainted 
with  the  value  and  intrinsic  worth  of  the  articles  which 
they  are  engaged  in  buying  and  selling,  and  with  the  gen- 
eral customs  and  usages  of  the  business  where  it  is  carried 
on,  and  with  such  other  facts  as  are  necessarily  incident 
to  the  proper  conduct  of  the  business.  And  so  it  is  to  be 
presumed  that  bankers  and  money  brokers  are  better  ac- 
quainted with  the  genuineness  and  value  of  the  circulation 
of  banks,  the  paper  of  which  they  buy,  than  is  the  com- 
munity generally.  Their  opportunities  are  better,  and  the 
interest  of  their  business  necessarily  leads  them  to  inform 
themselves  in  this  respect  beyond  other  persons.  Courts 
take  judicial  notice  of  the  general  customs  and  usages  of 
merchants,  and  of  whatever  ought  to  be  generally  known 
within  the  limits  of  their  jurisdiction.'^*    And  in  the  case 

T7  James  Biver  &  Kanawha  Co.  v.  29  B.   I.   343,   73   Atl.   798    (testator 

Littlejohn,   18    Gratt.    (Va.)    53    (or-  and   attesting   witnesses). 
ders   for   payment   of   money)  ;    Gra-  ^«  1   ^reenl.   Ev.,    §§    4-6;    British 

ham  V.  OTallon,  4  Mo.  601   (blanks  &  American  Mortgage  Co.  v.  Tibbals, 

^.     ,      ,  63  Iowa,  468,  19  N.  W.  319:   Hursh 
in  a  will  seen  before  execution):  ivy  -^t    n      ,,^   t,      ca-    , 

-^  ,„„  ,,      ,„,    „,  „   -Lr   r./r,  v.   North,   40   Pa.   241    (a   custom   is 

T.  Yancey,  129  Mo.  501,  31  S.  W.  937  ,,  .         ■.-,,.,,  -,    . 

•"  '  something  which  has  the  force  and  ei- 

(purchase  deed  and  mortgage);  Dun-  ^^^^  ^^  j^^.  j^  j^^  ^^  ^^^  ^^^^^  ^„^ 

canson    v.   Kirby,    90    1\\.   App.     15  consent  of  the  people.    But  it  must 

(maker   and   guarantor   of   a   note);  i,g  uniform  and  universal  within  the 

Ktigerald  v.  Barker,  85  Mo.  13  (deed  sphere  of  its  action,  and  so  ancient 

of  trust  to  secure  note) ;   Hughes  v.  "that  the  memory  of  man  runneth  not 

Debnam,  53  N.  C.  127   (grantor  and  to   the   contrary":    1   Bl.   Comm.   68- 

attesting  witness);  Newell  v.  White,  74). 
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of  a  custom,  as  to  a  specific  matter,  an  excellent  illustra- 
tion is  to  be  found  in  a  North  Carolina  case,™  that  where 
rice  had  been  deposited  in  a  mill  to  be  there  treated  and 
was  destroyed  by  fire,  and  a  general  custom  was  proved 
that  a  voucher  for  the  quantity  of  rice  deposited  was  always 
given  to  the  owner,  in  the  absence  of  any  evidence  show- 
ing that  from  some  cause  or  other  the  custom  was  departed 
from,  there  is  "a  violent  presumption"  that  the  owner  did 
obtain  such  voucher.*" 

§  57b  (51).  Same — Negotiable  instruments  in  posses- 
sion of  party  primarily  liable. — There  is  no  question  that 
the  cases  are  abundant,  and  of  the  highest  authority,  that 
ordinarily  a  presumption  of  payment  may  be  indulged 
by  the  jury  or  court  from  the  possession  by  the  debtor 
of  the  security  or  obligation,  because  it  accords  with  the 
ordinary  course  of  dealing  that,  when  one  pays  his  note 
or  bond,  or  other  security,  he  usually  takes  it  up.  Ordi- 
nary prudence  dictates  that  he  retain  his  money  until 
the  creditor  produces  and  delivers  up  the  security.*^  It 
is  presumed,  therefore,  from  the  known  and  general  custom 
of  business  that,  when  a  bill  of  exchange  or  order  is  found 
after  circulation  in  the  possession  of  the  drawee,  the  money 
has  been  paid  or  the  obligation  discharged.*^  So  pos- 
session of  a  promissory  note  by  the  maker  or  a  canceled 
bank  check  by  the  drawer  raises  the  presumption  of  pay- 

^»  Ashe  V.   De  Bossett,    53    N.   0.  son,  123  Wis.  272,  101  N.  W.  1050 

240.  See,   also,   the   article    "Presumptions 

80  Young  V.   Turing,  2  Man.  &  G.  in  Customs  and  Usages"  and  the  nu- 

593,     603,    2     Seott     (N.    E.)     752;  nierous  illustrations  of  particular  cus- 

Hinckley    v.    Kersting,    21    111.    247,  toms  in  3  Ency.  of  Ev.,  p.  951  et  seq. 

74     Am.     Dec.     102;     McAllister    v.  81  Lawson,   Pres.    Ev.   3466;     Con- 

Reab,   4  Wend.    (N.   Y.)    483;    Mills  nelly  v.   MoKean,   64  Pa.   118;    Hay- 

V.  United  States  Bank,  11  Wheat.  (U.  wood    v.    Lewis,    65    Ga.    224;    Lips- 

S.)    431,    6    L.    Ed.    512;     Sutton   v.  comb  v.  De  Lemos,  68  Ala.  592;  Er- 

Tatham,  10  Adol.  &  El.  27,  113  Eng.  hart  v.  Dietrich,  118  Mo.  418,  24  S. 

Reprint,  11 ;  Given  v.  Charron,  15  Md.  W.   188. 

e02;  Pittsburg  v.  O'Neill,  1  Pa.  342;  82  Egg  v.  Barnett,  3  Esp.  196;  Gar- 

Mowry   v.    Saunders,   33     E.     I.    451,  lock   v.    Geortner,    7   Wend.    (N.   Y.) 

Ann.  Cas.  1913A,  1344,  80  Atl.  421;  198;   Weidner  v.  Schweigart,  9  Serg. 

Rindskoff   v.   Barrett,   14   Iowa,   101;  &  R.  (Pa.)  385;  Connelly  v.  MoKean, 

John  O'Brien  Lumber  Co.  v.  Wilkin-  64   Pa.   113. 
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ment.'*  As  we  have  already  pointed  out,  the  code  states 
have  enacted  as  disputable  presumptions  that  an  obliga- 
tion delivered  up  to  the  debtor  has  been  paid,  and  that  a 
person  in  possession  of  an  order  on  himself  for  the  pay- 
ment of  money  or  the  delivery  of  a  thing  has  paid  the 
money  or  delivered  the  thing  accordingly.®* 


§  57c  (51).  Same-^Agreement  to  pay  for  valuable  ser- 
vices.— There  is  also  a  presumption  of  an  agreement  to 
pay  for  valuable  services  rendered  and  accepted.  Where 
one  man  at  the  request  of  another  performs  beneficial 
services  for  him,  unless  it  is  agreed,  or  it  can  be  so  in- 
ferred from  the  circumstances,  that  the  services  were  to 
be  rendered  without  compensation,  the  law,  in  the  absence 
of  any  express  contract,  will  imply  a  promise  on  the  part 
of  him  for  whom  the  services  were  rendered  to  pay  for 
them  what  they  are  reasonably  worth.^^  But  there  is  no 
such  presumption  where  the  dealings  are  between  those 
of  the  same  family  or  those  closely  related  by  blood  or 
marriage;  in  such  cases  an  actual  agreement  must  be 
proved.*® 


83  Daniel  on  Neg.  Inst.,  §  1228, 
and  eases  there  noted. 

84  Cal.   Code   Civ.   Proc,   §§   9,   13. 

85  Ford  V.  Ward,  26  Ark.  360;  St. 
Patrick's  Church  v.  Abst,  76  111.  252 ; 
McCrary  v.  Euddick,  33  Iowa,  521; 
Camfrancq  v.  Pilie,  1  La.  Ann.  197; 
Farmington  Academy  Trustees  v.  Al- 
len, 14  Mass.  172,  7  Am.  Dec.  201; 
Dougherty  v.  Whitehead,  31  Mo.  255; 
In  re  Scott,  1  Redf.  (N.  Y.)  234; 
Jones  V.  Woods,  26  Smith  (Pa.), 
408 ;  Hurst  v.  Hite,  20  W.  Va.  183. 

86  The  proposition  that  for  services 
rendered  by  one  to  another  the  law 
implies  a  promise  to  pay  has  several 
exceptions,  among  which  are  those 
cases  falling  within  the  limits  of  ser- 
vices rendered  by  members  of  a  fam- 
ily and  near  and  certain  distant  rela- 
tions, connected  either  by  consan- 
guinity or  affinity,  who  are  residing 
under  the  one  roof.     The  reason  for 


these  exceptions  is  founded  on  a  legal 
presumption  that  where  parties,  who 
are  related,  live  together  as  a  matter 
of  mutual  convenience,  the  law  will 
not  imply  a  promise  of  compensa- 
tion for  services  rendered.  And  al- 
though that  presumption  exists  in 
the  cases  above  referred  to,  it  must 
be  borne  in  mind  such  presumption 
is  not  peculiar  to  that  relationship. 
It  all  goes  back  to  the  contract- 
ual intention.  If  one  renders  a  ser- 
vice to  another  without  intending  to 
charge  for  it — to  ask  for  compen- 
sation— or  to  lay  the  foundation  for 
a  legal  liability,  resting  merely  in  the 
satisfaction  which  the  performance  of 
a  kindly  gratuitous  act  entails,  then, 
no  matter  what  construction  is  put 
upon  the  other's  expressions  of  grati- 
tude— whether  they  are  mistakenly  re- 
garded in  the  light  of  "a  lively  sense 
of   favors  to  come"   or  not;   whether 
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§  57d  (51).  Same — Solvency. — The  existence  of  the  pre- 
sumption of  solvency,  apart  from  the  presumption  as  to 
continuance  of  the  existing  state  of  things  treated  in  the 
next  chapter,  has  always  been  recognized.*''  "Is  it  not 
safe  to  assume,"  says  Lumpkin,  J.,  "and  the  country  and 
the  courts  act  upon  this  assumption,  that  a  firm  is  solvent 
until  the  contrary  appears,  and  that  the  apparent  interest 
of  each  person  is  to  be  considered  and  treated  as  his  actual 
interest,  until  rebutted  by  proof?"  Of  course  this  pre- 
sumption may  be  rebutted  by  proof  of  unsatisfied  judg- 
ments or  that  a  debt  cannot  be  collected.^ 

§  57e  (51).  Same — Other  presumptions  arising  from  the 
general  course  of  business. — There  are  many  other  pre- 

in  the  hope  of  some  proportionate  or 
disproportionate  return^the  doer  of 
the  aet  is  not  legally  entitled  to  any 
compensation,  if  his  expectations  are 
not  realized:  Castle  v.  Edwards,  63 
Mo.  App.  564;  Swires  v.  Parsons,  5 
Watts  &  S.  (Pa.)  357.  "Such  being 
the  law  between  strangers,  u  fortiori 
the  o&r^s  of  members  of  a  family 
for  compensation  for  services  ren- 
dered, the  one  to  the  other,  must  be 
established  on  a  still  wider  and  firmer 
basis,  and  we  shall  demonstrate  that 
the  presumption  that  the  services  ren- 
dered by  or  between  those  near  and 
sometimes  those  distantly  related, 
who  are  living  together,  are  gratui- 
tous is  so  strong,  that  no  chance  of 
rebuttal  can  be  discerned  save  by  the 
crystal  light  of  an  express  contract,  , 
the  power  of  which  must  be  raised 
still  higher  if  the  claim  is  made  after 
the  death  of  the  alleged  debtor."  The 
above  excerpt  is  made  from  one  of 
the  late  A.  C.  Freeman's  notes  on  the 
presumption  of  gratuitous  services  by 
relations,  and  will  be  found  to  cover 
the  whole  ground  of  such  services 
whether  by  blood  relations,  persons 
related  by  aflSnity  and  services  ren- 
dered by  quasi  members  of  the  family 
— adopted  children — illegitimate  chil- 


dren and  de  facto  members  of  the 
family.  The  note  will  be  found  ap- 
pended to  the  case  of  Hardman's 
Admr.  v.  Crick,  131  Ky.  358,  133 
Am.  St.  Eep.  248,  115  S.  W.  236. 
See,  also,  Wilcox  v.  Wilcox,  48  Barb. 
(N.  Y.)  327;  Williams  v.  Hutchin- 
son, 3  N.  Y.  312,  53  Am.  Dee.  301; 
Andrus  v.  Foster,  17  Vt.  556;  Rob- 
inson V.  Cushman,  2  Denio  (N.  Y.), 
149;  Fitch  v.  Peekham,  16  Vt.  150; 
Weir  V.  Weir,  3  B.  Mon.  (Ky.)  645, 
39  Am.  Dec.  487;  Davies  v.  Davies,  9 
Car.  &  P.  87;  King  v.  Kelly,  28  Ind. 
89;  Cauble  v.  Ryman,  26  Ind.  207; 
Gallaher  v.  Vought,  8  Hun  (N.  Y.), 
87;  Tyler  v.  Burrington,  39  Wis. 
376;  and  note  to  Hodge  v.  Hodge, 
11  L.  R.  A.,  N.  S.,  891,  as  to  right 
of  payment  for  services  rendered  by 
child  to  parent,  where  the  latter  is 
not  of  the  same  household.  See  notQ 
to  Page  V.  Page,  6  Ann.  Cas.  512. 

87  Wallace  v.  Hull,  28  Ga.   68. 

88  Beeson  v.  Wiley,  28  Ala.  575; 
Bilberry  v.  Mobley,  20  Ala.  260  (the 
party  against  whom  the  evidence  vi-as 
offered  could  protect  himself  fully  by 
cross-examination,  and  have  shown 
that  the  failure  of  the  creditor  to 
oolleet  was  not  in  fact  owing  to  the 
inability    of     the    debtor     to     pay). 
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sumptions  arising  out  of  the  general  course  of  business 
to  which  attention  might  be  directed,  some  of  which, 
however,  are  of  minor  importance,  and  their  omission 
need  not  be  felt  as  a  loss  by  the  student  who  naay  with 
safety  apply  to  them  the  several  rules  hereinbefore  set 
forth.  Those  which  must  be  mentioned  in  passing  are  es- 
pecially the  presumptions  which  the  law  raises  as  to  the 
effect  of  time  on  the  performance  of  various  acts  of  a 
business  character.  In  the  absence  of  any  agreement  as 
to  time  of  payment  when  goods  are  sold,  it  is  presumed 
that  they  are  to  be  paid  on  delivery,*^  that  acts  agreed 
to  be  performed,  no  time  being  specified,  are  to  be  per- 
formed within  a  reasonable  time;""  and  that  one  who 
purchases  goods,  and  for  a  long  time  makes  no  objec- 
tion to  them,  waives  objections  to  their  quality.®^  So  where 
a  statement  of  accounts  for  goods  sold  is  rendered  and 
no  objection  is  made,  the  account  is  presumed  correct ;^^ 
when  regular  entries  of  account  of  the  sale  of  goods  have 
been  made  by  a  clerk,  since  deceased,  the  presumption  is 
that  the  goods  were  duly  delivered;®^  and  a  receipt  for 
rent  due  the  last  year  or  the  last  quarter  is  presumptive 
evidence  of  the  payment  of  former  rents."*  A  presump- 
tion arises  against  the  validity  of  a  claim  on  which  no 
demand  for  payment  has  been  made  for  many  years,  though 
the  insolvency  of  the  debtor  or  other  circumstances  of  ex- 
planation may  rebut  the  presumption."^  In  business  trans- 
actions persons  are  presumed  to  have  done  what  it  was 
for  their  interest  to  do.  It  is  on  this  theory  that  it  has 
often  been  presumed  that  devises,  conveyances,  assignments 

89  Roberts    v.    Wilcoxson,   36   Ark.  91  Davis    v.    Fish,     1     G.     Greene 

353.     Among  the   late   eases   of   mis-  (Iowa),  406,  48  Am.  Dec.  387. 

cellaneous  presumptions  are:   Fairchild  »=*  Webb  v.  Chambers,  3  Ired.    (N. 

V.  Llewellyn  Realty  Co.    (N.  J.),   82  C.)  374. 

Atl.  924  (bond  worth  its  faee  value)  ;  «*  Clarke  v.  Magruder,  2   Harr.   & 

West  Lumber  Co.  v.   Chessher    (Tex.  J-    (^d.)    77.                           ,      „.  , 

Civ.  App.),   146  S.  W.   976    (owner's  «*  B--^^"^    -•      ^^PP'      ^      P-'^" 

knowledge  of  boundaries) ;  Beneke  v.  ^"'^^„^j^,;„     ^     ^^^          2     Mc 

Beneke     (Mmn.),    138     N.     W.     68  ^^^^         _             ^^3^    ^^^    '^^^     ^^_ 

(payee   not    indebted    to   maker     ot  ^^^^_    ^^^^^^    ^_    g^^p^_    ,     P^j,_ 

""'*)•  (Pa.)    83,   1  L.  Ed.  47;   Milledge  v. 

«0  Potter   V.   Deboos,    1    Stark.    82.      Gardner,   33   Ga.   397. 
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for  the  benefit  of  creditors,  charters  and  other  acts  usually 
beneficial  to  the  recipient  have  been  assented  to;^  and  on 
the  same  principle  the  assent  of  a  widow  to  a  beneficial  tes- 
tamentary provision,  in  lieu  of  a  dower,  has  been  pre- 
sumed.®'' 


■96  Towson  V.  Tickell,  3  Barn.  & 
Aid.  31,,  106  Eng.  Reprint,  575; 
Thompson  v.  Leach,  2  Salk.  618,  91 
Eng.  Reprint,  523 ;  Bensley  v.  At- 
will,  12  Cal.  231;  Lady  Superior  v. 
McNamara,  3  Barb.  Ch.  (N.  Y.) 
375,  49  Am.  Dec.  184;  Peavey  v.  Til- 
ton,  18  N.  H.  151,  45  Am.  Dec.  365; 
Merrills  v.  Swift,  18  Conn.  257,  4B 
Am.  Dee.  315;  Newton  v.  Carberry,  5 
Cranch  C.  C.  632,  Fed.  Cas.  No.  10,- 


19^0.  For  eases  where  the  presumption 
was  held  not  to  have  arisen,  see  May- 
nard  v.  Maynard,  10  Mass.  456,  6  Am. 
Dec.  146;  Welch  v.  Sackett,  12  Wis. 
243;  Huliok  v.  Scovil,  9  111.  159;  Gov- 
ernor V.  Campbell,  17  Ala.  566;  Ben- 
ning  V.  Nelson,  23  Ala.  801;  Cloud  v. 
Clinkinbeard,  8  B.  Mon.  (Ky.)  397,  48 
Am.  Dec.  397. 

97  Merrill     v.     Emery,     10     Pick. 
(Mass.)    507. 
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CHAPTER  3. 

PRESUMPTIONS  (Continued). 

I  58.     Presumptions  as  to  Continuance  of  the  Existing  State  of  Things — In- 
troductory. 
§  58a.  Presumptions  as  to  Continuance  of  the  Existing  State  of  Things — Gen- 
erally. 
§  58b.  Same — Possession  of  Either  Eealty  or  Personalty. 
§  58e.  Same — Nonpossession  or  Loss  of   Property  Real  or   Personal. 
§  5Sd.  Same — Debts. 

§  58e.  Same — Other  Conditions  of  Property  or  Things. 
§  58f.  Same — As  to  Domicile,  Residence  or  Nonresidence. 
§  58g.  Same- — As  to  Solvency  or  Insolvency. 
§  58h.  Same — As  to  Infancy,  Celibacy,  Childlessness. 
§  58i.  Same — As  to  Copartnership. 
§  58j.  Same — Authority  to  Do  an  Act. 
§  58k.  Same — Other  Relations  of  Persons  or  of  Things. 
§  59.     Presumptions   as  to   Sanity  and  Insanity. 
§  60.     Presumptions  of  Continuance  of  Life. 
§  61.     Presumptions   of   Death   After   Seven    Years'   Absence — Origin   of   the 

Presumption. 
§  61a.  Same — American   Development   of   the   Presumption. 
§  61b.  Same — Return  of  Absentee  After   Expiry  of  Seven  Years. 
I  62.     No  Presumption  That  Death  Occurred  at  a  Particular  Time. 
§  63.     When  Death  may  be  Inferred  from   an  Absence  of  Less  Than  Seven 

Years. 
§  64.     Presumption   of  Survivorship  in   Common   Disaster — Civil  and   Statute 

Law. 
§  64a.  Presumption  of  Survivorship  in  Common  Disaster — At  Comm.on  Law. 
§  65.     Presumption   of   Payment   from  Lapse   of   Time — ^Origin,   Nature   and 

Effect  of  the  Presumption. 
§  6i5a.  Same — Illustrations  of  Application. 

§  66.     Lapse  of  Time  not  a  Bar,  but  Evidence  to  Raise  the  Presumption. 
§  67.     Mere  Lapse  of  Time  Less  Than  Twenty  Years,  not  Enough. 
I  67a.  Same — Illustrations. 
§  68.     A   Less   Period   Than   Twenty   Years   With   Other   Circumstances   may 

Suffice. 
§  69.     The  Presumption — How  Rebutted. 

§  70.     Presumptions  of  Payment  from  Usual  Modes  of  Business — Receipts. 
S  71.     Same — Cancellation   of    Instrument. 
§   72.     Same — Application  of  Payments  to  Debts  First  Due. 
§  73.     Settlement  Presumed  from  Accepting  Note — Of  Debtor. 
§  73a.  Same— Of  Third  Party. 

§  73b.  Same — Indorsement   of   Creditors — New   Note   for   Old. 
§  73c.  Same — Effect  of  Negotiating  the  Note. 
§  74.     Presumption  of  Ownership  from  Possession. 
§  74a.  Same — Possession  of  a  Subordinate. 
§  74b.  Same — Possession  of  Bailees  and  Others. 
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S  74c.  Same — Negotiable  Paper. 

§  74d.  Same — Animals  Ferae  Natwrae. 

§  75.    The  Presumption  of  Title  from  the  Possession  of  Lands. 

§  76.     Presumptions  as  to  Grants  and  Other  Sources  of  Titlg. 

§  76a.  Same — Other  Illustrations, 

§  77.    Presumption  not  Superseded  by  Statutes  of  Limitation. 

§  78.    Presumption  That  Trustees  have  Made  Proper  Conveyances. 

§  79.    Nature  of   the  Possession  Eequired— Where   Possession   Supported   by 
Claim  of  Title. 

§  79a.  Nature  of  the  Possession  Eequired — Where  Possession  not  Supported 
by  Any  Claim  of  Title. 

§  80.     Same — Changes  in  Possession — Possession  by  Tenant. 

§  81.     The   Presumption,  How  Eebutted. 

§  82.     Same — ^Disabilities — Nature  of  Estate — ^What  Pacts  are  Relevant. 

§  83.     Presumption  as  to  the  Law  of  Sister  States. 

§  84.     Same    Subject — Foreign    Law. 

§  85.     Contracts  Presumed  to  be  Legal. 

§  86.     Presumptions  as  to  "Marriage — Ve  Facto  Marriages. 

§  86a.  Same — Cohabitation  and  Eeputation. 

§  87.     Cohabitation  and  Eeputation  to  Concur — ^Weight  of  Presumption. 

§  88.     Presumption  of  Marriage  in  Civil  Issues. 

§  88a.  Presumption   of   Marriage   in   Criminal   Issues. 

§  89.    No    Presumption    Arising  from  Illicit  Cohabitation. 

§  90.     Other  Presumptions  Growing  Out  of  the  Marriage  Eolation. 

§  90a.  Same — Community  Property. 

§  91.     Same — Of  Coercion  by  the  Husband. 

§  91a.  Synopsis  of  the  Preceding  Sections — Effect  of  Married  Women's  Acts- 
Statutes. 

§  92.    Same  Subject — Nature  and  Limits  of  the  Presumption. 

I  93.     Presumption  of  Legitimacy. 

§  94.     Same— How  Eebutted. 

§  95.     Same — Conclusive   Generally  if  Sexual   Intercourse  Between   Husband 
and  Wife  is  Shown. 

§  95a.  Same — Impotence. 

§  96.     Same — Eelevant  Pacts  Where  Sejcual  Intercourse  Between  Husband  and 
Wife  is  not  Shown. 

§  96a.  Same — Eelevancy  of  Eesemblanees. 

§  97.     The  Husband  or  Wife  not  Allowed  to  Deny  Sexual  Intercourse. 

§  97a.  Same — Other  Illustrations. 

S  98.     Presumptions   as  to   Infants — Capacity   to   Commit   Crime — Consent  to 
Sexual  Intercourse  and  Marriage. 

§  99.     Same. Subject — Testamentary  Capacity — Domicile — Necessaries. 

§  99a.  Same  Subject— Torts. 

§  100.  Presumption   as  to   Identity   from   Name. 

§  101.  Conflicting  Presumptions — That  of  Innocence  Prevails  Over  Other  Pre- 
sumptions. 

§  101a.  Conflicting  Presumptions — Chastity  and  Innocence. 

§  102.  Continued — Presumption  of  Innocence  of  a  Party  Overcomes  the  Pre- 
sumption of  Innocence  of  a  Stranger. 

§  103.  Innocence — Sanity — Weight  of  Conflicting  Presumptions. 

§  104.  General  Eules  as  to  Presumptions. 
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§  58  (52,  53,  54).  Presumptions  as  to  continuance  of  the 
existing  state  of  things — Introductory. — In  closing  the 
chapter  on  presumptions,  Professor  Thayer  mournfully  re- 
marks that  the  mass  of  propositions  figuring  in  the  cases 
under  the  name  of  presumptions  are  "quite  too  heterogene- 
ous and  noncomparable  in  kind,  and  quite  too  loosely  con- 
ceived of  and  expressed,  to  be  used  or  reasoned  about 
without  much  circumspection."^  It  would  be  hopeless  to 
attempt  to  classify  the  chaotic  mass  of  presumptions  with- 
out first  arriving  at  a  definite  interpretation  of  what  a 
presumption  shall  be  taken  to  mean.  That  work  of  inter- 
pretation and  classification  must  be  left  for  the  present, 
and  the  working  lawyer  will  surely  be  satisfied  with  such 
exposition  as  we  can  make  of  the  matter  in  hand.  Whether 
the  presumption  is  legitimate  or  logical,  foreign  or  in- 
digenous, must  be  left  to  the  legal  scientists  to  decide.  "We 
shall  continue  to  deal  with  what  are  called  and  commonly 
known  as  presumptions,  ^nd  tell  the  latest  law  of  them,  so 
that  they  can  be  applied  in  future  with  as  little  risk  of 
error  as  possible.  We  can  lay  down  only  one  broad  rule — 
that  any  so-called  presumption  that  is  opposed  to  com- 
mon sense  should  be  discarded,  for  the  reason  that  a  pre- 

1  Thayer,  Prel.  Treat,  on  Ev.  351.  tion,  ....  legality  rather  than  crime, 
The  remainder  of  the  learned  pro-  and  virtue  and  morality  rather  than 
fessor's  remarks  command  reproduc-  the  opposite  qualities,  whieh  de- 
tion.  "Many  of  them  are  grossly  mands  a  construction  of  evidence  as 
ambiguous,  true  in  one  sense  and  well  as  of  written  language,  ut  res 
false  in  any  other;  some  are  not  magis  valeat  quam  pereat'  (Denio,  J., 
really  presumptions  at  all,  but  only  in  CaujoUe  v.  Ferrie,  23  N.  Y.  90, 
wearing  the  name;  some  express  138).  Some  are  maxims,  others  mere 
merely  a  natural  probability,  and  inferences  of  reason,  others  rules  of 
others,  for  the  sake  of  having  a  pleading,  others  are  variously ,  ap- 
definite  line,  establish  a  mere  rule  plied;  as  the  presumption  of  inno- 
of  legal  policy;  very  many  of  them;  eenee  figures  now  as  a  great  doctrine 
like  the  rule  about  children  born  in  of  criminal  procedure,  and  now  as 
wedlock,  lay  down  a  prima  fade  an  ordinary  principle  in  legal,  reason- 
rule  of  the  substantive  law,  and  ing,  or  a  mere  inference  from  com- 
others,  a  rule  of  general  reasoning,  mon  experience,  or  a  rule  of  the  law 
and  of  procedure,  founded  on  con-  of  evidence.  Among  things  so  ineonr 
venience  or  probability  or  good  gruous  as  these  and  so  beset  with 
sense;  like  the  wide-reaching  prin-  ambiguity  there  is  abundant  oppor- 
ciple  which  'presumes  a  usual  and  tunity  for  him  to  stumble  and  fall 
ordinary  state  of  things  rather  than  who  does  not  pick  his  way  and  walk 
a    peculiar    and    exceptional    eondi-  with  caution." 
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sumption  can  only  be  a  common-sense  inference  founded  on 
fact.  With  this — ^perhaps  the  only  rule  that  may  safely 
be  enunciated — ^we  shall  apply  ourselves  to  those  important 
branches  of  the  subject  for  which  this  chapter  was  re- 
served, 

§  58a  (52,  53,  54).  Presumptions  as  to  continuance  of 
the  existing  state  of  things — Generally. — As  we  have 
shown,  once  a  fact  is  established,  inferences  flow  from  it  in 
proportion  to  the  variety  of  circumstances  which  surround 
it.  One  ever-present  inference  must  result  as  soon  as  that 
fact  is  proved  to  exist — namely,  that  as  soon  as  it  passes 
from  the  now  to  the  then  of  its  term — as  soon  as  it  has 
passed  from  the  present,  it  is  presumed  to  have  remained 
in  existence  until  the  contrary  is  proved.  We  advisedly 
repeat  the  alternative,  although  it  is  understood  with  every 
disputable  presumption.  When  things  are  once  proved 
to  have  existed  in  a  particular  state,  they  are  presumed 
to  have  continued  in  that  state  until  the  contrary  is  es- 
tablished by  evidence,  either  direct  or  presumptive.^  Al- 
though this  rule  has  long  had  the  sanction  of  the  highest 
authority,  it  will  be  observed  that  it  is  stated  in  very  gen- 
eral terms;  and  it  must  have  a  reasonable  interpretation. 
It  is  a  presumption  always  disputable,  sometimes  entitled 
to  considerable  weight,  but  frequently  liable  to  be  rebutted 
by  very  slight  circumstances.     The  rule  has  been  held  to 

2  Best,  Ev.,  lOth  ed.,  §  405;   Tayl.  Chicago  etc.  R.   Co.    (Ind.  App.),  99 

Ev.,  10th  ed.,  §  196;  Wilkins  V.  Earle,  N.   E.   135;    Nelson  .v.   Jones    (Mo.), 

44  N.  Y.  172,  4  Am.  Eep.  655;  Mar-  151  S.  W.  80;   Dehner  v.  Miller,  166 

tin  V.  Fishing  Ins.  Co.,  20  Pick.  389,  Mo.  App.  504,  148  S.  W.  953;  Wich- 

32   Am.   Dec.   220;    State   v.   CMtten-  em   v.   United    States    Exp.    Co.    (N. 

den,    112   Wis.    569,    88   N.    W.    587;  J.),  83  Atl.   776;   Carlson  v.  City  of 

State   V.    Chittenden,    127     Wis.    468,  New  York,    150   App.   Div.    264,    134 

107    N.   W.   500;    Price   v.   Price,    16  N.     Y.     Supp.     661;     Silverblatt     v. 

Mcps.  &  W.  232;   Berrenberg  v.  City  Brooklyn     etc.     Messenger     Co.,     160 

of   Boston,    137    Mass.    231,    50    Am.  App.  Div.  268,  134  N.  Y.  Supp.  765; 

Kep.   296,   and  long  note.     See,   also,  Somerville  v.   City  of  New   York,   78 

the    late    cases :     Eucker    v.   Jackson  Misc.  Bep.  203,  137  N.  Y.  Supp.  919 ; 

(Ala.),    60    South.    139;     People     v.  MoMahon   v.   Mead    (S.   D.),    139    nI 

Quong    Sing,    20    Cal.    App.    26,    127  W.   122;   Kails    v.   Parish    (Tex.   Civ. 

Pac.   105L1;   In  re  Weedman's  Estate,  App.),  151  S.  W.  1089. 
254  111.  504,  98  N.  B.  956;  Barker  v. 
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apply  to  the  continuance  of  minority,  a  given  state  of 
health,  a  state  of  war  and  to  other  cases  where  obviously, 
after  a  limited  time,  the  presumption  could  have  very  lit 
tie  weight.  The  cases  cited  in  the  following  subsections 
will  give  illustrations  of  the  application  of  the  rule  with  its 
limitations. 

§  58b  (52,  53,  54).  Same— Possession  of  either  realty  or 
personalty. — ^Possession  of  either  realty  or  personalty  once 
proved  is  presumed  to  continue  until  the  contrary  is  shown. 
Thus,  it  is  proved  that  at  a  given  time  B  was  seised  of 
certain  land.  The  presumption  is  that  such  seisin  con- 
tinues, and  the  burden  is  on  him  who  alleges  disseisin.* 
Again,  certain  land  is  devised  to  executors  with  power  to 
sell.  If  no  conveyance  from  them  is  shown,  the  presump- 
tion is  that  they  did  not  execute  the  power.*  Where  a  per- 
son is  proved  to  be  the  owner  of  personal  property  with 
the  present  right  of  possession,  the  presumption  is  that  he 
continues  to  be  owner  with  the  right  of  possession  until 
there  is  evidence  that  he  has  parted  with  that  ownership 
or  right  of  possession;  and  the  mere  fact  that  the  prop- 
erty is  in  the  possession  of  another,  with  his  consent,  does 
not  raise  a  legal  presumption  of  change  of  title  so  as  to 
shift  the  burden  of  proof  upon  the  original  owner  to  show 
that  he  retains  his  right  of  property  and  his  right  of  pos- 
session thereon.*  Whenever  the  possession  of  one  person 
is  once  shown  to  have  been  in  subordination  to  the  title 
of  another,  it  will  not  be  adjudged  afterward  adverse  to 
such  title  without  clear  and  positive  proof  of  its  having 
distinctly  become  so;  for  every  presumption  is  in  favor 

3  Brown  v.   King,  5  Met.    (Mass.)  made  and  adapted  from  an  article  in 

173;    Sullivan    v.    Goldman,    19    La.  28     Albany     Law     Journal,    284,     in 

Ann.   12;   Leport   v.   Todd,  32   N.   J.  which    the    presumption    of    continu- 

L.    128;     Currier    v.    Gale,    9    Allen  ance  wa.s  treated  by  John  D.  Lawson, 

(Mass.),    522;     Ehone    v.     Gale,     12  and      grateful      acknowledgment      is 

Minn.   54;    Gray   v.   Finch,   23    Conn.  made  accordingly. 

513;  Winkley    v.    Kaime,    32    N.  H.  *  Jackson  v.  Potter,  4  Wend.     (W. 

268;  Pickett  v.  Packham,  L.  K.  4  Ch.  Y.)    672. 

App.     190.     The     division     of     these  5  Wells,  C.  J.,  in  Magee  v.  Scott,  9 

caseg    and    of    the    subject    generally  Cush.    (Mass.)    148,  55  Am.  Deo.  49. 
in  this  and  the  next  three  sections  is 
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of  the  possession  continuing  in  the  same  subordination  to 
the  title.* 

§  58c  (52,  53,  54).  Same — Nonpossession  or  loss  of  prop- 
erty real  or  personal.; — ^In  a  similar  manner  arises  the 
presumption  of  nonpossession  or  loss  of  real  or  personal 
property.  Once  that  eviction  from  land  or  loss  of  chattels 
is  proved  to  exist,  the  presumption  that  such  nonposses- 
sion or  loss  still  continues  will  be  created.  For  example, 
it  is  proved  that  a  promissory  note  was  given  for  consid- 
eration on  November  2,  1848.  In  an  action  brought  in 
1854,  the  note  is  not  produced,  on  the  ground  that  it  is 
missing  and  cannot  be  found  after  diligent  search.  Sec- 
ondary evidence  of  the  note  may  be  given,  for  the  pre- 
sumption is  that  it  still  exists,  unpaid;''  In  an  .action  of 
replevin  it  is  proved  that  a  tenant  was  evicted  from  his 
possession.  The  presumption  is  that  he  continues  out  of 
possession.^  The  question  is  the  admissibility  of  second- 
ary evidence  of  a  document.  It  is  proved  that  two  years 
ago  diligent  search  was  made  for  the  document,  but  it 
could  not  be  found.  The  presumption  is  that  it  is  still  lost, 
and  secondary  evidence  is  admissible.* 

6  Hood  V.  Hood,  2  Grant's  Cas.  7  Bell  v.  Young,  1  Grant's  Gas. 
(Pa.)  229.  See,  also,  Sullivan  v.  (Pa.)  175.  It  was  said  in  this  case 
Goldmaii,  19  La.  Ann.  12-  Brown  v.  that  a  note  onee  proved  to  have  ex- 
King,  5  Met.  (Mass.)  173;  Currier  isted  is  presumed  to  exist  still,  unless 
V.  Gale,  9  Allen  (Mass.),  522;  Hoi-  payment  be  shown  or  other  oircum- 
lingsworth  v.  Walker,  98  Ala.  543,  13  stances  from  which  a  stronger  coun- 
South.  6;  Sauford  v.  Milliken,  144  ter  presumption  arises.  It  is  not 
Mich.  311,  107  N.  W.  884.  This  pre-  necessary  for  the  creditor  to  prove 
sumption  has  been  applied  to  owner-  that  the  debt  is  not  paid  or  dis- 
ship:  Kidder  v.  Stevens,  60  Cal.  414;  charged.  The  burden  of  showing 
Magee  v.  Scott,  9  Gush.  148,  55  Am.  that  it  is  rests  on  him  who  alleges  it. 
Dec.  49;  Collins  v.  Denny  Clay  Co.,  And  when  diligent  search  has  been 
41  Wash.  136,  82  Pae.  1012;  State  made,  unsuccessfully  by  the  person  in 
V.  Dexter,  115  Iowa,  678,  87  N.  W.  whose  hands  the  law  presumes  it  to 
417;  Lind  v.  Lind,  53  Minn.  48,  54  be,  it  is  in  judgment  of  law  a  lost 
N.  W.  934  (the  presumption  is  not  paper,  and  secondary  evidence  is  ad- 
rebutted  by  the  fact  that  another  is  missible  of  its  contents, 
allowed  to  take  possession) ;  Ilarri-  8  Saunders  v.  Springsteen,  4  Wend, 
man  v.  Queen's  Ins.  Co.,  49  Wis.  71,  (N.  T.)   429. 

5   N.  W.   12;    Table   Mountain  Min.  o  Poe  v.  Dorrah,   20  Ala.   289    58 

Co.  V.  Waller's  Min.  Co.,  4  Nev.  218,  Am.  Dee.  196. 
97   Am.  Dec.   526. 
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§58d(52,  53,  54),  Same  —  Debts.— The  presumption 
runs  right  through,  from  possession  to  nonpossession  of 
property  and  applies  to  the  existence  of  debts  with  pre- 
cisely the  same  force.  A  statute  authorizes  the  issuing  of 
an  attachment  upon  the  filing  of  an  affidavit  showing  the 
existence  of  the  debt,  etc.,  at  the  time  of  the  application. 
An  affidavit  is  made  on  October  5th,  showing  a  debt,  etc., 
on  that  day,  but  is  not  filed  till  October  16th,  when  the 
attachment  is  applied  for.  "The  affidavit  having  shown 
the  debt  to  be  existing  and  past  due  on  the  5th  of  October, 
the  legal  presumption  would  follow  that  it  remained  due 
on  the  16th  of  October.  If  a  debt  was  shown  to  exist, 
but  not  due,  after  the  day  of  its  falling  due,  there  might 
perhaps  arise  a  legal  presumption  that  the  debtor  had 
complied  with  his  contract  and  paid  as  per  agreement.  But 
when  it  is  once  established  that  there  has  been  a  breach 
of  contract,  and  the  debtor  has  failed  to  pay  at  the  right 
time,  we  are  induced  to  think  there  is  a  fair  legal  presump- 
tion arising  that  the  debt  continues  due  and  unpaid  until 
something  is  shown  to  the  contrary,  or  there  is  such  lapse 
of  time  as  to  raise  a  contrary  presumption."^"  A  debt 
was  due  from  A  to  B,  in  January,  1866.  In  November, 
1865,  A  admitted  the  debt,  and  in  1867  B  brought  suit 
for  it.  The  presumption  is  that  the  debt  was  still  due. 
"The  fact  that  the  debt  had  not  become  payable  at  the 
time  the  defendant  had  admitted  its  existence  does  not 
take  the  case  out  of  the  general  rule.  Payment  being  an 
affirmative  fact  to  be  done  or  performed  by  the  defendant 
was  for  the  defendant  to  prove. ' '"  To  prove  a  debt  against 
a  bankrupt,  an  entry  in  his  books  some  months  before  the 
bankruptcy  showing  that  he  was  indebted  to  the  claimant 
in  a  certain  sum  is  proved.  The  presumption  is  that  the 
debt  still  continues.^^  The  payment  of  a  debt  is  evidenced 
by  a  receipt  under  seal — which  is  conclusive,  making  an 
estoppel — or  a  simple  receipt  which  is  prima  facie  evidence 
and  rebuts  the  presumption  of  the  continuance  of  the  debt. 
Other  circumstances  which  render  the  payment  probable 

10  O'Neil   V.   New  York   ete.   Miii.  H  I^tt  v.  Payne,  40  Vt.  615. 

Co.,   3   Nev.    141.  12  Jackson  v.  Irvin,  2  Camp.  48. 
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may  also  rebut  the  presumption — as,  for  example,  the  set- 
tlement of  accounts  between  the  parties  subsequent  to  the 
accruing  ■  of  the  debt,  in  which  settlement  no  mention  of 
the  debt  is  made,  or  a  receipt  for  subsequent  debts/^ 

§  58e  (52,  53,  54).  Same— Other  conditions  of  property 
or  things. — The  application  of  the  presumption  to  other 
conditions  of  property  includes  such  important  cases  as 
goods  in  the  possession  of  bailees,  the  transportation  of 
goods,  the  seaworthiness  of  a  vessel,  the  continued  exist- 
ence of  customs,  and  of  judicial  decisions  unreversed,  il- 
lustrations of  which  will  be  found  in  the  following  cases: 
Goods  were  delivered  in  a  good  condition  to  A,  a  carrier, 
who  delivered  them  at  the  end  of  his  route  to  B,  another 
carrier.  At  the  end  of  B's  route  they  were  discovered 
to  be  damaged.  In  an  action  against  B,  held,  that  the 
presumption  was  that  he  received  them  in  good  condition, 
and  the  burden  was  on  him  to  show  that  he  did  not."    A 


13  Colsell  V.  Budd,  1  Camp.  27; 
Best,  Ev.,  §  406.  See,  also,  Mullen  v. 
Pryor,  12  Mo.  307;  Bell  v.  Toung,  1 
Grant  Gas.  (Pa.)  175;  Wallace  v. 
Hull,  28  Ga.  68.  So  a  vendor's  lieu 
was  presumed  to  continue:  Hays  v. 
Horine,  12  Iowa,  61,  79  Am.  Deo. 
518. 

w  Smith  V.  New  York  Central  E. 
Co.,  43  Bar!).  (N.  Y.)  225.  In  that 
case  it  was  said  the  property  was 
placed  in  the  hands  of  the  Western 
Kailroad  Company  in  good  order  and 
condition,  and  until  the  contrary  is 
shown  must  be  presumed  to  have  con- 
tinued in  that  condition  while  in  the 
possession  of  the  company.  It  was 
delivered  by  the  defendant,  after 
being  transported  over  its  road  from 
Albany  to  Rochester,  in  a  damaged 
condition,  and  the  further  presump- 
tion naturally  follows  that  it  re- 
ceived the  injury  while  in  the  posses- 
sion of  the  defendant.  The  general 
rule  is  that  things  once  proved  to 
have  existed  in  a  particular  ~s"tate  are 
to  be  presumed  to  have  continued  ia 


that  state,  until  the  contrary  Is  estab- 
lished by  evidence  either  direct  or 
presumptive.  Unless  the  rule  is  to 
be  applied  to  goods  delivered,  to  be 
transported  over  several  connecting 
railroads,  there  would  be  no  safety  to 
the  owner.  It  would  often  be  impos- 
sible for  him  to  prove  at  what  point 
or  in  the  hands  of  which  company  the 
injury  happened.  But  give  to  such 
party  the  benefit  of  the  presumption 
that  the  goods  he  has  delivered  in 
good  order  in  such  case  continued  so 
until  they  came  to  the  possession  of 
the  company  which  delivers  them  at 
the  place  of  destination  in  a  dam- 
aged condition,  and  his  rights  will  be 
completely  protected.  The  burden  is 
then  shifted  upon  the  latter  company 
of  proving  that  such  goods  came  ti> 
its  possession  in  a  damaged  condi- 
tion, by  way  of  defense.  This  proof 
the  latter  company  can  always  make 
much  more  easily  and  readily  than 
the  converse  can  be  proved  by  the 
owner:  Laughlin  v.  Railway  Co.,  28 
Wis.  204,  9  Am.  Rep.  493. 
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vessel  was  proved  to  be  seaworthy  (as  to  chains,  cables, 
etc.)  when  she  left  port  in  June,  1835.  On  December  15th 
she  was  wrecked,  and  arrived  in  port  December  24th  with- 
out sufficient  cables,  etc.  The  presumption  is  that  she  was 
sufficiently  equipped  on  December  15th.^^  A  guest  sued 
an  innkeeper  for  the  loss  of  packages  containing  money 
and  securities  of  great  value,  which  he  had  given,  sealed 
in  an  envelope,  to  his  clerk,  to  be  deposited  in  the  safe. 
The  innkeeper  denied  that  the  envelope  contained  that 
amount  of  money.  It  is  proved  that  shortly  before  that 
time  the  guest  was  seen  with  this  money  in  his  possession. 
Held,  that  the  presumption  was  that  the  guest  had  such 
money  at  the  time  he  alleged  he  had  given  it  to  the  clerk.^* 
It  is  shown  that  a  decree  in  chancery  was  rendered  at  a 
certain  time.  There  is  no  evidence  that  it  has  been  re- 
versed or  annulled.  The  presumption  is  that  it  is  still 
in  force."  The  question  was  whether  a  certain  custom 
existed  in  the  year  1840.     The  jury  found  that  the  custom 


15  Martin  v.  Fishing  Ins.  Co.,  20 
Pick.  (Mass.)  389,  32  Am.  Dec.  220; 
Watson  V.  Clark,  1  Dow.  336,  3  Eng. 
Eeprint,  720;  Parker  v.  Potts,  3  Dow. 
23,    3    Eng.    Beprint,    977. 

16  Wilkins  v.  Earle,  44  N.  Y.  172, 
4  Am.  Rep.  655.  The  language  of 
Hunt,  C,  in  this  ease  is  both  clear 
and  cogent :  "When  you  prove  that 
shortly  before  the  20th  of  April,  the 
plaintiflE  had  in  his  possession  the 
particular  drafts  which  he  claims  to 
have  deposited,  and  the  particular 
bills  of  $1,060  and  $100  which  he 
also  claims  to  have  deposited,  some 
links  in  the  chain  are  furnished. 
Their  strength  depends  upon  their 
nearness  and  relation  to  the  transac- 
tion. If  A,  at  seven  o'clock,  had 
seen  this  envelope  and  its  contents 
with  the  plaintiff,  and  B,  at  five 
minutes  past  seven,  had  seen  him 
make  the  deposit,  I  think  the  two 
could,  by  the  inference  of  the  jury, 
be  connected  together,  although  there 
was  an  interval  when  he  was  not 
irithin  the  sight  of  either.    'There  is  * 

Eridenee  I — 19 


a  legal  presumption  of  continuance. 
A  partnership  once  established  is  pre- 
sumed to  continue.  Life  is  presumed 
to '  exist.  Possession  is  presumed  to 
continue.  The  fact  that  a  man  was  a 
gambler  tweiity  months  since  justifies 
the  presumption  that  he  continues  to 
be  one.  An  adulterous  intercourse  is 
presumed  to  continue.  So  of  owner- 
ship and  nqnresidenee.  This,  anal- 
ogy is  fairly  applicable  to  the  present 
case  and  justifies  the  admission  of 
this  evidence." 

w  Murphy  v.  Orr,  32  111.  489.  In 
an  old  case  to  which  Mr.  Lawson  di- 
rects attention — Bacon  v.  Smith 
(1847),  2  La.  Ann.  441,  46  Am,  Dec. 
549 — defendants  were  sued  as  the 
maker  and  indorser  of  two  notes,  and 
pleaded  inter  alia  that  the  notes  had 
been  attached.  The  court  said  it  was 
not  incumbent  on  the  plaintiffs  to 
show  that  the  attachment  had  been 
discharged,  but  it  devolved  upon  the 
defendants  to  prove  that  the  pro- 
ceeding  was  still  in   force. 
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existed  in  1689,  without  more.  Held,  that  the  presumption 
was  thai  the  custom  existed  in  1840.^* 

§  58f  (52,  53,  54).  Same— As  to  domicile— Residence  or 
Nonresidence. — "It  is  necessary,"  said  Lord  Westbury,  in 
a  leading  English  case,  "in  the  administration  of  the  law, 
that  the  idea  of  domicile  should  exist  and  the  fact  of  domi- 
cile should  be  ascertained,  in  order  to  determine  which  of 
two  municipal  laws  may  be  invoked  for  the  purpose  of 
regulating  the  rights  of  parties.  We  know  very  well  that 
succession  and  distribution  depend  upon  the  law  of  the 
domicile.  Domicile,  therefore,  is  an  idea  of  law.  It  is 
the  relation  which  the  law  creates  between  an  individual 
and  a  particular  locality  or  country.  To  every  adult  per- 
son the  law  ascribes  a  domicile,  and  that  domicile  remains 
his  fixed  attribute  until  a  new  and  different  attribute 
usurps  its  place."  And  Lord  Cranworth  added:  "It  is 
necessary  to  bear  in  mind  that  a  domicile,  though  intended 
to  be  abandoned,  will  continue  until  a  new  domicile  is 
acquired,  and  that  a  new  domicile  is  not  acquired  until 
there  is  not  only  a  fixed  intention  of  establishing  a  per- 
manent residence  in  some  other  country,  but  also  until 
this  intention  has  been  carried  out  by  actual  residence 
there.""  The  following  illustrations  selected  by  Mr.  Law- 
son  are  specially  apt.  An  action  is  brought  in  Arkansas, 
in  1841,  by  B.  against  P.  It  is  proved  that  P.  resided, 
in  1824,  in  Indiana.  The  presumption  is  that  P.  still  re- 
sides there.^"  B.,  an  inhabitant  of  the  town  of  G.,  Mas- 
is  Scales  V.  Key,  11  Ad.  &  El.  Walker,  1  Mo.  (App.)  404;  Nixon 
819,  113  Eng.  Reprint,  625,  Lord  v.  Palmer,  10  Barb.  (N.  Y.)  175; 
Denman  in  this  case  said  that  the  Church  v.  Rovvell,  49  Me.  367 ;  Little- 
ftnding  of  the  jury  that  the  custom  field  v.  Inhabitants,  50  Me.  475; 
hacl  existed  since  1689  was  to  the  Goldie  v.  McDonald,  78  111.  605. 
same   effect   as   if   they    had    found  20  Prather  v.  Palmer,  4  Ark.  456; 

"that  it  existed  until  last  week,"  un-  Inhabitants  of  Chicopee  v.  Inhabi- 
less  something  appeared  to  show  that  tants  of  Whately,  6  Allen  (Mass.), 
it  had  been  legally  abolished.  508;    Mitchell   v.   United   States,    21 

19  Bell  V.  Kennedy,  L.  E.  1  So.  Wall.  (U.  S.)  350,  22  L.  Ed.  '584; 
App.  320.  Aid  see  as  to  the  pre-  Rixford  v.  Miller,  49  Vt.  319;  Eaton 
sumption  of  continuance  of  domicile,  v.  Woydt,  26  Wis.  383-  Price  v. 
residence  and  nonresidence,  Daniels  Price,  156  Pa.  617  27  Atl.  291 
T.  Hamilton,  52  Ala.  105;  Walker  v.       As  to  condition  of  alienage,  see  Green 
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sachusetts,  conveyed  his  farm  on  April  1st,  and  on  the 
twenty-seventh  of  that  month  went  with  his  family  to  his 
brothers,  in  the  town  of  T.,  where  he  remained  until  sev- 
eral days  after  May  1st,  returning  then  to  G.,  and  remov- 
ing on  the  27th  of  May  to  Illinois.  The  presumption  is 
that  B.  had  not  changed  his  domicile  in  Gr.  on  May  Ist.^^ 
"Where  it  is  shown  that  a  person  was  residing  at  a  certain 
place  at  a  certain  time,  the  ordinary  presumption  is  that 
such  residence  was  a  continuing  residence.  For  what 
period  of  time  such  presumption  would  last  must  depend 
upon  all  the  associated  circumstances.^  To  except  an  ac- 
tion on  a  contract  from  the  bar  of  the  statute  of  limitation, 
it  is  necessary  to  prove  that  the  defendant  was  a  non- 
resident at  the  commencement  of  the  suit.  It  is  proved 
that  he  was  a  nonresident  at  the  time  the  contract  was 
made.  The  presumption  is  that  he  continued  a  nonresi- 
dent, and  throws  the  burden  on  him  to  show  that  he  has 
been  within  the  state  a  sufficient  length  of  time  to  create 
a  bar  under  the  statute.^*  Evidence  by  deposition  is  al- 
lowed to  be  taken  where  the  witness  is  more  than  thirty 
miles  from  the  place  of  trial,  and  unable  to  attend  the  court. 
Before  the  trial  the  deposition  of  H.  is  taken  for  this  cause. 
Subsequently  when  it  is  offered  on  the  trial,  it  is  alleged 
that  H.  is  now  in  town  and  able  to  attend.  The  burden 
of  proving  this  is  on  the  party  alleging  this.^* 

§  58g  (52,  53,  54).    Same — As  to  solvency  or  insolvency. 

The  presumption  of  the  continuance  of  solvency  is  of  long 
standing,  and  is  founded  on  the  negative  proposition  that 
insolvency  is  never  presumed.  An  ability  to  pay  his  en- 
gagements is  presumed  in  favor  of  everyone,  just  as  the 
law  presumes  against  fraud  and  guilt.  A  is  proved  to  be 
in  solvent  circumstances  on  a  certain  day.    A  is  presumed 

V.  Salas,  31  Fed.  106.     The  rule  does  23  State  Bank  v.   Seawell,   18   Ala. 

not   apply   in  the   case    of    a  tramp,  616. 

however:    Eipley   v.    Hebron,    60   Me.  24  Brown,  v.  Burnham,  28   Me.   38. 

379_  This  and  the  preceding  four  illnstra- 

21  Kilburn     v.     Bennett,     3     Met.  tions   are   from  Mr.   Lawson's   article 
(Mass.)    199.  in  28  Albany  Law  Journal,  284. 

22  Greenfield  v.  Camden,  74  Mo.  56. 
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to  continue  solvent  until  the  contrary  is  proved.-'  An  ac- 
tion is  brought  on  a  promissory  note,  and  it  is  proved 
that  the  maker  was  insolvent  at  its  maturity.  The  pre- 
sumption is  that  he  was  insolvent  when  the  action  was 
brought.^® 

§  58h  (52,  53,  54).  Same — As  to  infancy,  celibacy,  child- 
lessness.— While  there  is  a  presumption  of  law  that  a 
party  commencing  an  action  is  of  full  age  and  entitled 
to  maintain  the  action  in  his  own  name,  yet  where  the 
whole  cause  of  action  is  based  upon  an  act  done  by  the 
plaintiff  during  infancy,  such  as  to  cancel  a  deed  executed 
during  his  minority,  and  there  is  no  allegation  that  he  has 
attained  his  majority  before  commencing  his  action,  since 
the  nature  of  the  relief  he  seeks  requires  him,  after  he 
appears  in  court  to  prove  his  infancy  at  the  time  of  mak- 
ing the  deed,  the  presumption  is  that  such  condition  con- 
tinues until  the  plaintiff  himself  negatives  it.-^  In  a 
settlement  case  it  is  proved  that  a  son  is  over  age.  It  is 
nevertheless  presumed  that  he  continues  unemancipated  as 
in  the  days  of  his  infancy,  unless  there  is  evidence  to  the 
contrary.^*    There  is  ordinarily  no  presumption  of  law  or 

25  Walrod  v.  Ball,  9  Barb.  (N.  Y.)  trary  appears.  But  the  presumption 
271.  is  merely  one  of  fact,  and  its  effect 

26  Mullen  V.  Pryor,  12  Mo.  307.  depends  upon  the  extent  to  which  the 
There  is  a  reconcilable  conflict  be-  quality  of  permanency  enters  into 
tween  this  and  the  case  cited  imme-  the  nature  of  the  matter  in  question, 
diately  prior.  In  that  case  we  find  For  this  reason  such  a  presumption 
that  an  admission  of  insolvency  at  a  must  in  some  cases  be  confined  to  a 
given  time  is  no  evidence  of  insol-  limited  period.  Thus  where  a  debtor 
vency  at  any  considerable  time  after-  went  into  bankruptcy  at  a  certain 
ward:  Hume  v.  Long,  6  T.  B.  Mon.  date,  the  inference  of  continued  bank- 
(Ky.)  116,  119;  whereas  in  Mullen  ruptcy  five  months  afterward  would 
V.  Pryor,  sujtra,  the  court  said  that  be  slight;  but  it  would  be  legitimate 
when  a  plaintiff  shows  a  state  of  in-  evidence  to  be  weighed  by  the  jury, 
solvency  at  a  time  ichen  he  in  bound  And  in  the  absence  of  all  evidence 
to  sue,  that  state  of  things  will  be  on  the  subject,  this  presumption, 
presumed  to  continue  until  the  con-  though  slight,  would  be  controlling." 
trary  is  shown.  In  Donahue  v.  Cole-  See,  also,  Body  v.  Jewsen,  33  Wis. 
man,  49  Conn.  464,  it  was  said:   "It  402. 

is  a  general  rule  that  a  personal  rela-  27  Irvine  ▼.  Ir.vine,  5  Minn.  61. 

tion   or   an  existing   state   of   things,  28  Reg.  v.  Lilleshall,   7   Q.  B.   158. 

when    once    established    by    proof,    is  115  Eng.    Reprint,    448. 
presumed    to    continue    till    the    con- 
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of  fact  that  a  man  or  a  woman  is  single,  nor  any  presump- 
tion to  the  contrary,^^  nor  any  presumption  of  childless- 


ness 


30 


§  581  (52,  53,  54).    Same— As  to  copartnership.— Just  as 

copartnership  is  presumed  from  the  acts  of  parties  con- 
ducting business  together,®^  so  the  continuance  of  the 
condition  is  assumed  until  the  contrary  is  shown.  A  part- 
nership brings  an  action  on  a  note;  it  is  contended  that  the 
plaintiffs  are  not  partners.  It  is  proved  that  three  years 
previous  they  were  partners.  "The  evidence  of  a  joint  in- 
terest in  the  plaintiffs  was  sufficient  prima  facie.  It  was 
shown  that  they  were  partners  in  business  two  or  three 
years  previous.  The  witness  stated  that  he  had  frequently 
done  business  with  them  as  partners  and  had  settled  with 
them  as  such  some  two  or  three  years  since.     There  was 


20  Bennett  v.  State,  103  Ga.  66,  68 
Am.  St.  Eep.  77,  29  S.  E.  919;  John- 
son V.  Johnson,  170  Mo.  34,  59  L.  E. 
A.  748,  70  S.  W.  241;  Vought  v. 
Williams,  120  N.  Y.  253,  17  Am.  St. 
Eep.  634,  8  L.  E.  A.  591,  24  N.  E. 
195.  In  Gibson  v.  Brown,  214  111. 
330,  73  N.  B.  578,  a  vendor  executed 
a  deed  which  recited  he  was  a  bache- 
lor, and  a  question  having  arisen  as 
to  whether  he  was  a  bachelor  when 
he  executed  a  deed  four  years  earlier, 
the  presumption  was  held  to  h^ve. 
arisen  that  he  was.  In  Gaunt  v. 
State,  50  N.  J.  L.  490,  14  Atl.  600, 
however,  there  is  a  strong  expression 
the  other  way.  In  that  case  the 
court  said:  "This  is  an  indictment 
for  fornication,  brought  here  by  writ 
of  error.  In  his  argument  before 
this  court  the  counsel  for  the  plain- 
tiff in  error  relied  upon  two  points. 
The  first  of  these  was  the  omission 
of  the  state  to  prove  that  the  com- 
plaining witness  was  a  single  woman. 
This  exception  is  not  tenable.  The 
indictment,  it  is  true,  charges  that 
the  person  with  whom  the  defendant 
committed    fornication    was    a    single 


woman.  The  single  state  is,  however, 
the  natural,  and,  during  early  life, 
the  only  possible  one;  nor  is  there 
any  period  at  which  it  is  necessarily 
termiiiated  or  merged  into  marriage. 
In  the  absence,  therefore,  of  testi- 
mony tending  to  the  contrary,  the 
presumption  is  that  .the  celibacy 
which  existed  during  puellescence  con- 
tinues. Therefore,  until  drawn  into 
actual  question,  no  affirmative  testi- 
mony on  this  point  was  required  from 
the  prosecution."  In  ,  our  opinion 
this  is  bad  law,  as  ■  it  overrides  the 
presumption  of  innocence  with  that 
of  celibacy. 

30  Still  V.  Hutto,  48  S.  C.  415, 
26  S.  E.  713;  Hays  v.  Tribble,  3  B. 
Mon.  (Ky.)  106;  Sprigg  v.  Moale, 
28  Md.  497,  92  Am.  Dee.  698.  Nor 
is  there  any  presumption  that  the 
parties  to  a  suit  are  under  disability : 
Gunter  v.  Hinson,  161  Ala.  536,  50 
South.  86;  nor  as  to  the  age  at  which 
a  woman  is  past  child-bearing:  Land 
Titles  Act,  Canada,  K.  S.  O.  1887, 
c.  116,  §  23;  In  re  G.,  21  Ont.  Eep. 
109. 

31  §  54,  ante. 
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no  evidence  of  any  change  or  dissolution  of  partnership, 
and  the  presumption  was  that  they  were  still  partners."*'' 

§  58j  (52,  53,  54).    Same— Authority  to  do  an  act. — The 

presumption  of  the  continuance  of  authority  to  perform 
acts  applies  generally  to  all  agencies  on  the  well-established 
rule  of  law,  that  a  state  of  relations  between  parties  once 
proved  to  exist  is  presumed  to  continue,  until  some  change 
is  shown  to  have  occurred.^  The  authority  of  a  minor 
son  to  bind  his  father  by  contract  was  shown  to  exist  in 
1845.  A  year  later  the  son  makes  another  contract  with 
the  same  person  and  this  second  contract  the  father  con- 
tested. The  presumption  of  the  continuance  of  the  au- 
thority rendered  the  father  liable.** 

§  58k  (52,  53,  54).  Same — Other  relations  of  persons  or 
things. — The  continuance  of  a  state  of  peace  in  a  country, 
or  a  state  of  war,  and  the  continuance  in  force  of  public 
treaties,  are  presumed.*^  And  a  state  of  government  once 
proved  to  exist  is  presumed  to  continue  until  the  contrary 
is  shown.*®  So  a  corporation  once  proved  to  exist  is  pre- 
sumed to  continue  until  the  contrary  is  shown.*''  When 
personal  property  is  shown  to  be  the  property  of  a  party 
prior  to  his  death,  the  law  presumes  in  the  absence  of  any 
evidence  to  the  contrary,  that  it  continued  to  be  his  up  to 
the  time  of  his  death.**  When  the  habits  and  character  of 
persons  have  been  in  issue,  the  rule  has  been  applied.  It 
is  doubtless  true  that  sudden  and  marked  changes  some- 
times take  place  in  the  character  and  habits  of  individuals, 
but  it  is  equally  true  that  such  sudden  changes  are  not  in 

32  Cooper  V.  Dedriek,  22  Barb.   (N.  34  MoKenzie    v.    Stevens,    19    Ala. 

Y.)  516;  and  see  Anderson  v.  Clay,  1       691. 

Stark.    405;    Clark    •r.    Alexander,    8  or  t,      ,           -.r  t      -i     ,    tt-,,     ,-., 

a    <.i.  AT   -D    1C1     n           iiT-11       ,u  People   V.   McLeod,   1    Hill    (N. 

Seott  N.  B.  161;    Cox  v.  WiUoughby,  „,     077    07    a^    -n„.    aoo     n        ^ 

r,    T>    IS    nv,    n;„    b«5  ^■>'  ^^^'  ^^  A™'  ^^"^  328;  Covert  v. 


Gray,  34  How.  Pr.   (N.  Y.)     450. 


L.  E.  13    Ch.  Div.  863. 

33  1   Greenl.   Ev.,    15th   ed.,    §    41; 

Friend  v.   Yahr,    126   Wis.   291,   110  *®  Gelston   v.   Hoyt,    1   Johns.    Ch. 

Am.  St.  Rep.  924,  1  L.  E.  A.,  N.  S.,  ^^-  ^'^    ^^3- 

891.   104  N.  W.  997;   Eyan  v.  Sams,  *''  People     v.     Manhattan     Co.,     9 

12   Q.    B.    460;    Body    v.    Jewsen,   33  Wend.    (N.  Y.)    351. 

Wis.  402;  Eames  v.  Eames,  41  N.  H.  38  Hanson    v.    Chiatovich,    13    Ney. 

177.  395. 
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the  common  course  of  experience ;  they  are  so  exceptional  as 
not  to  interfere  with  the  general  presumption  that  the  char- 
acter, habits  and  opinions  of  a  person  continue  the  same.^^ 
This  rule  has  even  been  applied  where  two  persons  were 
shown  to  have  sustained  illicit  relations  with  each  other. 
Said  Chancellor  Walworth:  "When  it  is  once  establishfed 
that  an  adulterous  intercourse  has  commenced  between 
parties  and  they  are  found  living  together  under  circum- 
stances which  would  induce  every  unprejudiced  mind  to 
conclude  their  inclination  had  not  changed,  the  fair  pre- 
sumption is  that  the  illicit  intercourse  is  still  continued."*" 
The  same  rule  was  applied  where  one  was  proved  at  a 
given  time  to  have  been  a  gambler;*^  where  bad  character 
for  truth  and  veracity  had  been  shown,*^  or  where  delib- 
erate malice  had  been  proved.**  Among  other  relations  of 
persons  and  things  to  which  the  presumption  of  contin- 
uance has  been  applied  are  the  matrimonial  state  and  the 
general  course  of  business.  These  are  appended  in  the 
notes,  together  with  such  others  as  have  formed  the  sub- 
ject matter  of  decision.** 

§  59  (55).    Presumptions  as  to  sanity  and  insanity. — 

Every  man  is  presumed,  in  the  first  instance,  to  be  sane,  and 
the  burden  of  proving  insanity  is  upon  him  who  asserts  it. 
But  insanity  (that  is,  chronic  or  general  insanity)  having 
been  once  established,  it  will  be  presumed  to  continue  tmtil 

39  Smith  V.  Smith,  4  Paige  Ch.  (N.  «  State   v.   Johnson,    1    Ired.    (N. 

Y.),   432,   27   Am.   Deo.    75;    Cargile  C),  3§4,  35  Am.  Dee.  742. 

T.   Wood,     63     Mo.     501;     People    v.  **  Public  office:    Rex    v.   Bucid,    5- 

Squires,  49  Mich.  487,  13  N.  W.  828;  Esp.  230;  matrimonial  state:  Page  v. 

Hunt's   Appeal,   86   Pa.   294;    Appeal  Findley,  5  Tex.  391;   Erskine  v.  Da- 

of  Reading  Ins.  Co.,  113  Pa.  204,  57  vis,  25  111.  251;  common  law:  Stokes 

Am.  Eep.  448,  6  Atl.  60.  v.   Macken,   62   Barb.    (N.    Y.)    145; 

*»  See  cases  last   cited.     See,   also,  Krouse  v.  Krouse  (Ind.  App.),  95  ISl. 

Prince  v.  Edwards   (Ala.),  57  South.  E.   262;    course   of   husiness:    Eureka 

714.  Ins.  Co.  V.  Robinson,  56  Pa.  256,  94 

«  McMahon  v.   Harrison,   6   N.  Y.  Am.  Dec.  65;   Ashe  v.  De  Eossett,  8 

443.  Jones   (N.  C),  240;   Shove  v.  Wiley, 

42  gleeper  v.  Van  Middlesworth,   4  18    Pick.    (Mass.)     558;    Ker?haw   v. 

Denio  (N.  Y.),  431;  Lun  v.  State,  11  Wright,   115   Mass.   361;   Vaughan   v. 

Tex.    App.    483.    But    see    Wood    v.  Ealeigh  Ry.  Co.,  63  N.  C.  11;  stoclc- 

MatthewB,  73  Mo.  482.  holder:  Montgomery  Plank  Eoad  Co. 
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the  contrary  is  shown,  and  the  burden  is  then  cast  upon 
him  who  asserts  a  return  to  sanity.*"  That  is  to  say,  that 
every  person,  in  the  absence  of  any  evidence  on  the  subject, 
is  presumed  to  be  of  sound  mind,*®  and  therefore  to  con- 
tinue being  of  sound  mind  until  the  presumption  is  legally 
challenged.  This  is  but  the  application  of  the  rule  that  the 
ordinary  mental  condition  is  presumed  to  exist.  Hence  it 
follows  that,  if  a  state  of  chronic  or  general  insanity  is 
shown,  the  presumption  of  sanity  is  not  only  removed,  but 
there  arises  the  presumption  that  insanity  continues;*'  and 
the  burden  of  proof  rests  upon  the  one  who  claims  that  an 
act  of  such  a  person  was  during  a  lucid  interval,  to  show 
that  the  lucid  interval  existed  at  the  time  of  the  act  in 
question.*^    If  monomania  or  insanity  upon  particular  sub- 


V.  Webb,  27  Ala,  618;  reputation  of 
dental  college:  State  v.  Cliittenden, 
127  Wis.  468,  107  N.  W.  500;  contin- 
uation of  gas-main  in  street  wliere  it 
was  proved  to  have  been  laid:  Fair 
V.  Home  Gas  etc.  Co.,  15  Gal.  App.  705, 
115  Pae.  754;  lights  burning:  Mao- 
Rae  V.  Chelsea  Fibre  Mills,  145  App, 
Div.  588,  130  N.  Y.  Supp.  339;  con- 
tinuance of  tribal  connection,:  Cyr  v. 
Walker,  29  Okl.  281,  116  Pac.  931 
But  there  can  be  no  presumption  of 
the  prior  existence  of  a  relation  or 
status  from  proof  of  its  present 
existerice:  Erskine  v.  Davis,  25  111. 
251 ;  Taylor  v.  Creswell,  45  Md.  422 ; 
Murdock  v.  State,  68  Ala.  567;  State 
V.  Dexter,  115  Iowa,  678,  87  N.  W. 
417.  On  the  presumption  of  con- 
donation of  a  servant's  breach  of 
duty,  see  note  to  Butteriok  Pub.  Co. 
V.  Whitcomb,  8  L.  E.  A.,  N.  S.,  1005. 

*5  1  Greenl.  Ev.,  §  42 ;  In  re  Knox's 
Will,  123  Iowa,  24,  98  N.  W.  470. 

48  Howard  v.  Howard,  112  Va.  566, 
72  S.  E.  133;  Sutton  v.  Sadler,  3 
Com.  B.,  N.  S.,  87;  Perkins  v.  Per- 
kins, 39  N.  H.  163;  Hall  v.  Warren, 
9  Ves.  Jr.  605,  32  Eng.  Eeprint,  138; 
Grabill  v.  Barr,  5  Pa.  441,  47  Am. 
Dec.  418;  Stitzel  v.  Farley,  148  III. 
App.  635;   Milehan  v.  Montague,  148 


Iowa,  476,  125  N.  W.  664;  Aohey  v. 
Stephens,  8  Ind.  411;  Staples  v. 
Wellington,  58  Me.  453 ;  Hix  v.  Whit- 
•temore,  4  Met.  (Mass.)  545;  Taylor 
V.  Creswell,  45  Md.  422.  As  to  pre- 
sumption of  sanity  and  innocence,  see 
§  103,  post.  As  to  burden  of  proof 
when  insanity  is  in  issue,  see  §  188, 
post.  As  to  testamentary  capacity, 
see  §  189,  post.  See,  also,  the  late 
cases:  Johnston  v.  Johnston  (Ala.), 
57  South.  450;  Wherry  v.  Latimer 
(Miss.),   60   South.   642. 

*T  Rogers  V.  Walker,  6  Pa.  371,  47 
Am.  Dec.  470;  Armstrong  v.  State, 
30  Fla.  170,  17  L.  E.  A.  484,  11 
South.  618;  Grabill  v.  Barr,  5  Pa.  441, 
47  Am.  Dec.  418;  In  re  Osborn,  145 
App.  Div.  926,  130  N.  Y.  Supp.  406; 
Keely  v.  Moore,  196  U.  S.  38,  49  L. 
Ed.  376,  25  Sup.  Ct.  Eep.  169;  Cart- 
wright  V.  Cartwright,  1  Phill.  90; 
Hall  V.  Warren,  9  Ves.  Jr.  605.  32 
Eng.  R-eprint,  738.  See  notes,  Ford 
V.  State,  35  L.  R.  A.  117;  State  v. 
Scott,  36  L.  E.  A.  721 ;  Sims  v.  Sims, 
40  L.  E.  A.  742 ;  In  re  Brown,  4  Ann. 
Cas.   491. 

48  Ripley  V,  Babcock,  13  Wis.  425; 
Saxon  V.  Whitaker,  30  Ala.  237;  Case 
of  Cochran's  Will,  1  T.  B.  Mon. 
(Ky.)    264,    15    Am.    Dec.    116,    and 
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jects  is  shown,  such  condition  is  presumed  to  continue  when 
the  sanity  of  the  person  as  to  these  subjects  is  under  in- 
quiry.*^ If,  however,  the  insanity  is  of  a  character  likely 
to  be  merely  temporary,  as  if  it  is  the  result  of  sudden  or 
violent  disease,  there  is  no  presumption  of  its  continuance.^'' 
It  has  been  said  that  the  presumption  that  insanity  existing 
at  a  certain  time  continues,  does  not  arise  until  the  nature 
of  the  insanity  appears  to  be  of  the  continuing  kind,  but 
this  is  clearly  expressed  too  broadly.^^  "If  derangement 
or  imbecility  be  proved  at  any  particular  period,  it  is  pre- 
sumed to  continue  until  disproved  unless  the  derangement 
was  accidental,  being  caused  by  the  violence  of  a  disease.  "^^ 
It  is  not,  therefore,  to  be  stated  as  an  unqualified  maxim  of 
the  law,  ' '  Once  insane,  presumed  to  be  always  insane, ' '  but 


note;  Harden  v.  Hays,  9  Pa.  151; 
Jackson  v.  Van  Dusen,  5  Johns.  (N. 
Y.)  144,  4  Am.  Dec.  330.  As  to 
whether  reasonableness  of  the  act  is 
evidence  of  a  lucid  interval,  see  note 
to  McMechen  v.  McMechen,  17  W. 
Va.  683,  41  Am.  Eep.  682.  The  pre- 
sumption of  continued  insanity  is,  of 
course,  rebuttable.  In  a  recent  case 
—Davis  V.  Davis,  24  S.  D.  474,  124 
N.  W.  715 — the  position  is  clearly 
dealt  with  in  the  following  extract 
from  the  opinion:  "While  it  is  true 
that  the  findings  and  judgment  of 
the  district  court  of  Kansas  only  es- 
tablished the  fact  that  on  the  8th 
•day  of  August,  1902,  when  the  sai,d 
Andrew  J.  Davis  executed  the  deed 
to  the  defendant  for  the  Kansas 
lands,  he  was  insane,  and  presump- 
tively the  mental  condition  of  said 
Andrew  J.  Davis  continued  the  same 
up  to  the  time  he  executed  the  deed 
to  the  defendant  for  the  Dakota 
property,  this  presumption  is  rebut- 
table, and  may  be  overcome  by  evi- 
dence on  the  part  of  the  respondent 
satisfying  the  court  that  at  the  time 
he  executed  the  deed  on  the- 1st  day 
of  September,  1903,  to  the  defend- 
ant, ha  had  recovered  his  mental 
faculties,     and     was     mentally     com- 


petent to  execute  the  deed  in  con- 
troversy in  this  action." 

49  Thornton  v.  Appleton,  29  Me. 
298. 

BO  Staples  v.  Wellington,  58  Me. 
453;  Cartwright  v.  Cartwright,  1 
Phill.  100;  Hix  v.  Whittemore,  4  Met. 
(Mass.)  545;  Chandler  v.  Barrett, 
21  La.  Ann.  58,  99  Am.  Dec.  701; 
State  V.  Eeddick,  7  Kan.  151;  Car- 
penter v.  Carpenter,  8  Bush  (Ky.), 
283;  People  v.  Francis,  38  Cal.  183; 
Taylor  v.  Pegram,  151  111.  106,  37 
N.  E.  837. 

51  Gardner  v.  Gardner,  22  Wend. 
(N.  Y.)  526,  34  Am.  Dec.  340.  This 
was  so  stated  in  Hallohan  v.  Eempe, 
66  Misc.  Rep.  27,  120  N.  Y.  Supp. 
901,  and  Gardner  v.  Gardner,  supra, 
is  cited  as  authority  for  it.  That 
case,  however,  decided  that  "long- 
continued  inebriety,  although  result- 
ing in  occasional  insanity,  does  not 
require  proof  of  a  lucid  interval  to 
give  validity  to  the  acts  of  the 
drwiikard,  as  is  required  where  gen- 
eral insanity  is  proved  on  a  question 
of  devisavit  vel  non.  Where  the  in- 
dulgence has  produced  permanent  de- 
rangement of  mind,  it  would  be 
otherwise,  it  seems" 

52  1  Gregnl.  on  Ev.,  §  43. 
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reference  must  be  had  to  the  peculiar  circumstances  con- 
nected with  the  insanity  of  the  individual.  There  must 
be  kept  in  view  the  distinction  between  the  inferences  to  be 
drawn  from  proof  of  an  habitual  or  apparently  confirmed 
insanity  and  that  which  may  be  only  temporary.^'  Nor  is 
there  any  presumption  against  the  sanity  of  one  who  was 
formerly  a  lunatic,  after  a  complete  restoration  to  rea.son.'^^ 
But  if  one  has  been  under  guardianship  for  insanity,  it  is 
presumptive  evidence  of  such  condition.^^  The  presump- 
tion of  sanity  is  not  overthrown  by  the  act  of  committing 
suicide.  Suicide  may  be  used  as  evidence  of  insanity,  but, 
standing  alone,  it  is  insufficient  to  establish  it.  It  is  some- 
times thoughtlessly  said,  if  a  man  commits  a  high  crime 
or  takes  his  life,  he  was  insane,  was  crazy.  The  fact  that 
the  man  commits  a- high  crime  is  not  evidence  of  insanity, 
and  the  fact  that  he  takes  his  life  does  not  of  itself  over- 
throw the  presumption  of  sanity.^' 

§  60  (56).    Presumptions  of  continuance   of   life. — The 

respect  paid  to  this  presumption  has  a  twofold  source.  In 
the  first,  and  to  us  the  more  important,  it  is  the  foundation 
of  the  presumption  of  death  dealt  with  in  succeeding  chap- 
ters, and  in  the  second,  its  roots  are  so  firmly  imbedded  in 

53  Hix       V.      Whittemore,      supra;  ianship   proceeding   was   in   no    sense 

Wright  V.  Wright,  139  Mass.  177,  29  res    judicata    in    this    case,    it    was 

N.  E.  380.  doubtless     considered     by     the     trial 

5*  Snow  V.  Benton,  28  HI.  306.  court     as     quite     persuasive     in     its 

53  Breed  v.  Pratt,  18  Pick.  (Mass.)  effect,   and    rightly  so,   inasmuch    as 

115;  Titlow  V.  Title w,  54  Pa.  216,  93  there   was  no   claim  that   the   mental 

Am.    Dee.    691;    Hart   v.    Deamer,    6  condition    of    the    deceased    had  im- 

Wend,     (N.     Y.)     497;     Severns    v.  .proved    between    1905    and    August, 

Brofifey,    155    111.    App.    10;    In    re  1907.     See,  also,  note  to  In  re  Will 

Murphy's  Estate,  43  Mont.  353,  Ann.  of   Van   Houten,    140    Am.    St.    Rep. 

Gas.   19120,  380,  116  Pac.  1004.    In  346. 

Be  Deleglise's  Will,  142  Wis.  234,  125  56  Bitter  v.  Mutual  Life  Ins.  C!o., 

N.  W.  452,  there  had  been  an  adjudi-  69   Fed.   505 ;    Jarvis   v.   Connecticut 

cation   in   1905   of  the  testator's   in-  Mut.  Life  Ins.  Co.,  5  Ins.  L.  J.  507, 

competency     and     a     guardian     was  6    Ins.    L.    J.    311,    Fed.    Gas.    No. 

appointed.     In     August,     1907,     the  7226;     Moore    v.     Connecticut     Mut. 

testator   made   a  will  and   after   the  Life   Ins.    Co.,   8   Ins.   L.   J.   444,    1 

death  it  was  contested  and  the  record  Flipp.  363,  Fed.  Cas.  No.  9755.     See 

of  the  guardianship  proceedings   put  note  on  "Suicide  as  Evidence  of  In- 

iu    evidence.     The    court    held    that  sanity,"  to  Wilkinson  v.  Service,  Ana. 

while  the  adjudication  in  the  guard-  Oas.   1912A,   44. 
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the  soil  of  ancient  law  that  it  is  permitted  to  remain,  a 
monument  to  the  learning  of  olden  days,  as  well  as  a  useful 
mark  in  the  landscape  of  legal  inquiry,  to  guide  the  many 
paths  leading  to  questions  in  which  the  longevity  of  actors 
on  the  scene  is  involved.  "When  a  person  is  shown  to  have 
been  living  at  a  given  time,  the  continuance  of  life  will  be 
presumed,  until  the  contrary  is  proved  or  is  to  be  inferred 
from  the  nature  and  circumstances  of  the  case."  One  of 
the  cases  ^^  contains  a  luminous  opinion  of  Circuit  Justice 
Baldwin,  and  as  it  deals  with  the  case  of  a  deposition,  taken 
twenty-two  years  previously,  of  a  man  then  in  bad  health, 
and  as  it  abounds  with  useful  references,  excerpts  from  it 
have  been  appended.^^    In  numerous  instances  the  courts 


57  In  re  Hall,  1  Wall.  Jr.  (U.  S.) 
85,  Ted.  Cas.  No.  5924;  Peabody 
V.  Hewett,  52  Me.  33,  83  Am.  Dee. 
486;  Wilson  v.  Hodges,  2  East,  313, 
101  Eng.  Reprint,  388;  Chicago  &  A. 
E.  Co.  V.  Keegan,  185  111.  70,  56 
N.  E.  1088;  In  re  Hall,  1  Wall.  Jr. 
(U.  S.)  85,  Fed.  Cas.  No.  5924  (true, 
even  though  person  was  in  poor 
health) . 

5S  In  re  Hall,  supra. 

69  "Supposing  Hall's  death  to  be 
proven,  the  same  question  arises  here, 
as  we  find  in  Boudereau  v.  Montgom- 
ery (Fed.  Cas.  No.  1694).  That  de- 
cision is  one  which  I  had  occasion  to 
consider  a  good  deal  in  a  suit  which 
came  before  me  a  few  years  ago.  J 
then  felt,  reluctant  to  overrule  it;  the 
same  reluctance  yet  exists.  I  feel, 
that  in  the  first  place  it  ia  a  prece- 
dent, and,  yet  more,  that  it  is  a 
precedent  left  to  us  by  a  judge  of 
great  learning,  of  the  utmost  pa- 
tience, and  largely  endowed  with  that 
finest,  rarest,  last  betrayed  of  the 
qualities  of  human  intellect;  I  mean 
with  'good  judgment.  I  can  never 
dissent  from  my  honored  predecessor. 
Judge  Washington,  without  diffidence, 
and  without  feeling  that  in  such  a 
case  he  is  likely  to  be  right  and  I  am 
likely  to  be  wrong.     StUl,  it  is  cot  in 


the  nature  of  human  minds  to  view 
everything  in  the  same  way;  and 
where  great  principles  are  concerned, 
it  may  be  obligatory  on  each  to  give 
utterance  to  hia  opinion."  The 
learned  justice  then  traced  the  his- 
tory of  the  most  important  English 
eases  from  1730  and  the  American 
eases  from  Strickland's  Lessee  v. 
Poole,  1  Dall.  (U.  S.)  14,  1  L.  Ed. 
17,  decided  in  1765,  and  then  refused 
the  application  to  use  the  deposition 
on  the  ground  that  there  was  no  evi- 
dence that  the  deponent  Hall  waa 
dead  or  that  his  deposition  could  not 
be  had  in  a  more  regular  way.  He 
continued:  "The  life  of  a  person  once 
shown  to  exist  is  intended  to  continue 
till  the  contrary  is  proved,  or  is  to 
be  presumed  from  the  nature  of  the 
case.  Direct  proof  is  not  here 
offered.  Are  the  facts  which  are 
shown  sufficient  to  supply  its  place? 
The  witness,  if  alive,  is  eighty  years 
old;  an  age  that  we  may  admit  is  an 
advanced  one;  but  is  yet  one  to  which 
life  is  occasionally,  nay,  not  unfre- 
quently,  prolonged.  The  court  can- 
not, therefore,  presume,  as  of  course, 
that  Hall  has  not  reached  it.  Lord 
Hale  has  indeed  said  that  it  shall  be 
presumed  life  will  not  exceed  ninety- 
nine  years:  Weale  v.  Lower,  Poll.  55, 
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have  refused,  in  the  absence  of  proof,  to  assume  the  death 
of  persons  proved  to  have  been  alive  at  some  former  time, 
even  after  a  long  interval  had  passed,  holding  that  in  such 
cases  the  burden  of  proof  rests  with  those  who  assert  the 


67,  86  Eng.  Eeprint,  509,  and  it  may 
be  inferred  that  a  man,  if  of  any  age 
already,  will  not  live  eighty  years 
besides.  Napper  v.  Sanders,  Hut. 
118;  Keeble's  Case,  Litt.  370.  But 
Chief  Baron  Reynolds  refused  to  pre- 
sume a  witness  dead,  who  had  been 
examined  sixty  years  before;  there 
having  been  no  proper  searches  or 
inquiry  made  after  him:  Benson  v. 
Olive,  2  Str.  920,  93  Eng.  Eeprint, 
942.  Neither  does  the  circumstance 
that  the  witness  was  in  bad  health  in 
1822,  infer,  as  necessary  consequence, 
that  he  is  now  dead.  The  difficulty 
is  here:  that  the  expression  'bad 
health'  is  indeterminate.  There  are 
manifold  sorts  of  bad  health,  and 
many  degrees  in  most  of  them. 
Show  me  that  Hall  was  the  subject 
of  some  quick  consuming  disease,  or 
of  any  specific  malady  at  all,  and  you 
will  change  the  case.  Supposing  that 
hir.  bad  health  was  temporary,  or  that 
the  eixpression  means  only  that  his 
health  was  not  robust.  A  man  in 
bad  health  at  one  time  may  recover 
afterwards;  that  depends  entirely 
upon  the  nature  of  his  disorder,  and 
mode  of  treatment,  and  the  vigor  of 
his  constitution.  And  the  valetudi- 
narian often  prolongs  an  existence  be- 
yond him  who,  in  the  carelessness  of 
health,  may  be  suddenly  cut  down. 
In  the  case  cited  from  13  Vesey,  the 
health  was  'very  bad'  (the  chancellor 
speaks  of  it  as  'desperate'),  and  the 
man  was  to  have  been  heard  of  in  six 
months  after  he  went  away;  several 
years  before.  The  case  from  Nevile 
&  Perry  goes  only  to  show  that  the 
presumption  of  life  or  death  is  a 
question  of  fact  entirely.  With  both 
cases  I  agree.  Is  the  case  essentially 
changed  by  the  enquiries  made  at  the 


postofifice?  This  difficulty  occurs:  that 
there  is  nothing  to  show  that  Hall 
was  a  person  likely  to  be  known 
there;  that  he  was  in  the  habit  of 
receiving  letters,  or  that  he  was  a 
person  of  any  note  or  consequence. 
It  is  no  presumption  of  law  that  the 
runners  of  the  postoffice  know,  so  as 
to  answer  at  first  inquiry,  the  name 
and  residence  of  every  person  in  a 
populous  city.  Remarks  of  a  similar 
sort  apply  to  the  inference  which 
would  be  drawn  from  the  absence  of 
the  name  from  the  directory.  In- 
deed, in  the  insignificance  of  ad- 
vanced old  age,  a  man  has  generally 
ceased  to  make  impression  on  the 
busy  world,  or  to  be  enrolled  in  the 
register  of  its  active  concerns.  It 
seems  to  me  difficult  to  suppose  that 
direct  evidence  cannot  be  given  of  a 
death  which,  if  it  has  occurred,  has 
occurred  close  to  us,  and  since  1822. 
Or  did  Hall  ever  leave  the  place  of 
his  former  residence?  Let  this  fact 
be  shown;  and  that  'his  friends  have 
not  heard  of  him  for  seven  years. 
Had  he  no  friends?  Let  that  fact 
be  shown.  The  difficulty  is,  ^hat  the 
plaintiff  don't  show  that  he  has  made 
proper  search  or  inquiry  for  Hall. 
Had  he  done  this,  and  been  unable 
to  hear  anything  of  the  person,  1 
should  be  of  opinion  to  receive  the 
testimony.  But  there  is  a  meager- 
ness  about  all  this  part  of  the  case, 
which  is  unsatisfactory;  to  use  no 
harsher  adjective.  It  shuts  up  the 
access  to  presumption  which  would 
have  otherwise  been  easy.  The  case 
is  much  like  that  of  Benson  v.  Olive, 
already  referred  to.  In  short,  I  see 
nothing  in  any  of  the  circumstances 
shown,  nor  in  all  of  them  together, 
which,   in  the  absence  of  proper  in- 
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death.""  Thus,  where  a  witness  gave  his  deposition  in  1682, 
the  court  held  in  1732  that,  in  the  absence  of  any  proof  to 
the  contrary,  the  continuance  of  life  would  be  presumed, 
and  rejected  the  deposition.®^  It  has  been  said  that  the 
civil  law  presumed  a  person  still  living  at  a  hundred  years 
of  age,  and  the  common  law  does  not  stop  much  short  of 
this.^^  Indeed,  it  was  solemnly  asserted  by  the  court  of 
queen's  bench  that  it  could  not  judicially  presume  that  a 
person  alive  in  1034  was  not  still  living  in  1826.^^  Of 
course  the  presumption  of  the  continuance  of  life  would 
not  now  be  carried  to  any  such  absurd  limit.  By  the  de- 
cisions under  the  common  law  there  is  a  specific  length 
of  time  at  the  end  of  which  the  presumption  of  the  continu- 
ance of  life  is  held  to  cease.  As  we  have  seen,  the  courts 
will  not  presume  that  death  has  taken  place,  although,  on 
the  contrary  presumption,  the  person  must  have  reached 
an  extreme  old  age.  But  the  courts  ought  not  to  assume 
that  which  in  view  of  the  usual  duration  of  human  life  is 
practically  impossible.®*  Indeed,  there  seems  to  be  a  grad- 
ual trend  toward  a  conclusion  more  consistent,  and  more 
consonant  with  the  statutory  presumption  which  will  be 
dealt  with  in  the  next  section.  While  the  courts  will  per- 
haps be  slow  in  countenancing  the  presumption  ^fter  a 
lapse  of  time  when  in  the  ordinary  course  of  nature,  the 
party  must  have  passed  away,  yet  they  adopt  readily  the 
reasonable  presumption  which  necessarily  flows  from  the 
knowledge  that  the  allotted  span  is  the  fair  average  of  life.®" 

quiry,  brings  that  weight  and  conclu-  6i  Benson   v.  Olive,  2  Str.  920,  93 

siveness   which   ought  to   exist  before  Eng.  Reprint,  942. 

you   set   aside    a    wise   and    deep-laid  62  Watson  v.   Tindal,   24   6a.   494, 

rule  of  law."  71  Am.  Dee.  142.     See  note,  104  Am. 

60  In  re   Tindall's  Trust,  30  Beav.  St.  Kep.   209. 

151,    54    Eng.    Reprint,     846;     Ham-  63  Atkins  v.  Warrington,  1  Chitty, 

mond  V.  Inloes,  4  Md.  138,  a  grantee  PI.,  16th   ed.,   *273. 

of    a   patent    of    land   was   presumed  64  Tayl.  Ev.,  10th  ed.,  §  198. 

to  be  living  seventy-eight  years  after  65  Thus    under    the    civil    law    the 

the    date    of    the    patent.     See,    also,  death  of  an  a,bsentee  who  is  less  than 

Watson    V.    Tindal,    24    Ga.    494,    71  one  hundred  years  old   is   never  pre- 

Am.  Dee.  142,  where  it  appeared  that  sumed,  but  must  be  clearly  shown  as 

the  party   whose   death  was  in   ques-  a  fact:  Hayes  v.  Berwick,  2  Mart.,  0. 

tion  in  1857  was  a  revolutionary  sol-  S.   (La.),  138,  5  Am.  Dec.  727;  Mil- 

iier.  ler   v.    McElwee,    12   La.   Ann.   476; 
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§  61  (57).  Presumptions  of  death  after  seven  years'  ab- 
sence— Origin  of  the  presumption. — ^Among  the  many  mis- 
construed and  half-construed  presumptions  which  are  to  be 
found  in  the  older  cases,  that  at  the  head  of  this  section  is 
easily  first.  We  place  it  first,  for  the  reason  that  nothing 
is  more  common  in  popular  statement  and  belief  than  that 
if  a  man  is  absent  for  seven  years  the  law  presumes  he  is 
dead.  Let  us  devote  ourselves  to  the  origin  of  the  correct 
presumption  and  we  shall  see  how  the  abbreviated  form 
has  caused  the  common  error.  Like  all  other  rules,  it  took 
its  shape  from  necessity — the  necessity  of  settling  prop- 
erty rights  and  very  often  status.  As  the  courts  had  to 
resort  to  the  presumption  of  the  continuance  of  life,  in  the 
absence  of  direct  proof  of  life  or  death,  in  order  to  settle 
important  rights  which  were  often  involved,  it  became 
equally  necessary  to  adopt  some  counter-presumption  in 
classes  of  cases  where  the  death  of  the  person  would  in  the 
ordinary  course  of  events  seem  more  probable  than  the  con- 
tinuance of  life.  Accordingly,  in  analogy  to  certain  Eng- 
lish statutes,  the  courts  adopted  the  rule  that  "a  person, 
shown  not  to  have  been  heard  of  for  seven  years  by  those 
(if  any)  who,  if  he  had  been  alive,  would  naturally  have 
heard  of  him,  is  presumed  to  be  dead,  unless  the  circum- 
stances of  the  case  are  such  as  to  account  for  his  not  be- 

Martinez  v.  Succession  of  Wives,  32  The   maker   of   a  power   of   attorney. 

La.  Ann.  305;  Willett  v.  Andrews,  51  though    aged,    is    presumed    to    have 

La   Ann.    486,    25     South.    391.     The  been  alive  five  years  later,  at  the  time 

death  of  a  person  before  the  bringing  of    the    execution    of    a    deed   in    his 

of   the  suit   may  be  presumed  when  name   by    his    attorney   in    fact     ap- 

it  sliould  be  contrary  to  the  ordinary  pointed  under   such:    Chicago   etc.   R. 

course    of   nature,    through    lapse    of  R.  Co.  v.  Keegan,  185  111.  70,  56  N. 

time,  that  he  should  be  living  at  that  E.  1088.     In  the  case  of  a  judgment 

time,  although  it  is  not  necessary  to  rendered  by  a  court  of  a  justice  of 

indulge     any     presumption     of     the  the  peace  more  than  twenty-five  years 

period    when    death   occurred,    or   up  in  the  past,  in  the  absence  of  proof 

to   which   time  life   endured:    Sprigg  that  the  defendant  was  dead  at  the 

V.  Moale,  28   Md.  497,  92  Am.   Dec.  time  that  the  suit  was  brought  and 

■698.     Thus,  a  grantor  in  a  deed  will  prosecuted  to  judgment,  the  presump- 

be  presumed  to  be  dead  eighty  years  tion  is   that   the   defendant  was   liv- 

af ter    its    acknowledgment    by    him :  ing  at  that  time,  and  not  that  he  was 

Young  V.  Shulenberg,  165  N.  Y.  385,  dead:  Willis  v.  Ruddock  Cypress  Co., 

80  Am.  St.  Rep.  730,  59  N.  B.  135.  108  La.   255,  32   South.   386. 
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ing  heard  of  without  assuming  his  death."*'  Thayer,  in  his 
usual  thorough  way,  gives  an  interesting  and  instructive 
account^''  of  the  presumption,  and  fixes  its  application  in 
its  present  form  as  of  1805,  and  that  it  appeared  for  the 
first  time  in  the  text-books  in  1815  and  was  speedily  fol- 
lowed by  other  eminent  writers,  ending  in  1876  with 
Stephen.*^  "Here,  then,"  says  Thayer,  "in  seventy  years 
we  find  the  rule  about  a  seven  years'  absence  (1)  coming 
into  existence  in  the  form  of  a  judicial  declaration  about 
what  may  or  may  not  fairly  be  inferred  by  a  jury  in  the 
exercise  of  their  logical  faculty;  the  particular  period  be- 
ing fixed  by  reference  to  two  legislative  determinations,  in 
specific  cases  of  a  like  question;  (2)  passing  into  the  form 
of  an  affirmative  rule  of  law  requiring  that  death  be  as- 
sumed under  the  given  circumstances.  This  is  a  process 
of  judicial  legislation,  advancing  from  what  is  a  mere 
recognition  of  a  legitimate  step  in  legal  reasoning  to  a 
declaration  of  the  legal  effect  of  certain  facts." 


66  Steph.  Ev.,  art.  99;  1  Greenl. 
Ev.,  §  41;  Doe  d.  George  v.  Jesson, 
6  East,  80,  102  Eng.  Reprint,  1217; 
In  re  Phene's  Trust,  L.  E.  5  Ch. 
App.  139;  Nepean  v.  Doe  d.  Knight, 
2  Mees.  &  W.  894;  McMahon,  v.  Mc- 
Elroy,  Ir.  Eep.  5  Eq.  1;  Hopewell  v. 
De  Pinna,  2  Camp.  113;  Nepean  v. 
Doe,  2  Mees.  &  W.  910;  2  Smith  L. 
C.  584;  Bex  v.  Harborne,  2  Adol.  & 
El.  540,  111  Eng.  Beprint,  209;  Hyde 
Park  V.  Inhabitants  of  Canton,  130 
Mass.  505;  Davie  v.  Briggs,  97  U.  S. 
628,  24  L.  Ed.  1086;  Baden  v.  Me- 
Kenney,  7  Mackey  (D.  C),  268; 
Bank  v.  Trustees,  83  Ky.  219;  Mu- 
tual Benefit  Company's  Petition,  174 
Pa.  1,  52  Am.  St.  Eep.  814,  34  Atl 
283;  Sherod  v.  Ewell,  104  Iowa,  253 
73  N.  W.  493.  See  extended  note. 
Policeman's  Ben.  Assn.  v.  Byce,  104 
Am.  St.  Eep.  198-213.  See  interest 
ing  account  of  history  of  tlie  rule, 
Thayer,  Prol.  Ev.  at  Com.  Law,  p 
319. 

«7  "Thayer,  Prel.  Treat.  Ev.,  p.  319 
la  the  case  of  Doe  d.  George  v.  Jes- 


son, 6  East,  80,  102  Eng.  Beprint, 
1217,  Lord  Ellenborough  said:  "As 
to  the  period  when  the  brother  might 
be  supposed  to  have  died,  according 
to  the  statute,  19  Car.  II,  c.  6,  with 
respect  to  leases  dependent  upon 
lives,  and  also  according  to  the  stat- 
ute of  bigamy  (1  Jae.  I,  c.  2),  the 
presumption  of  the  duration  of  life, 
with  respect  to  persons  of  whom  no 
account  can  be  given,  ends  at  the 
expiration  of  seven  years  from  the 
time  when  they  were  last  known  to 
be  living.  Therefore,  in  the  absence 
of  all  other  evidence  to  show  that  he 
was  living  at  a  later  period,  there 
was  fair  ground  for  the  jury  to  pre- 
sume that  he  was  dead  at  the  end 
of  seven  years  from  the  time  when 
he  went  to  sea  on  his  second  voyage, 
which  seems  to  be  the  last  account  of 
him." 

68  1  Phill.  Ev.,  2d  ed.,  152; 
Starkie,  Ev.,  Ist  ed.,  pt.  IV,  p.  458; 
1  Greenl.  Ev.,  §  41;  1  Taylor,  Ev., 
9th  ed.,  S  200. 
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§  61a  (57).  Same — American  development  of  the  pre- 
sumption.— In  this  country  the  rule  has  generally  been  ap- 
plied only  to  those  who  were  absentees  from  their  home; 
and  it  is  thus  stated  in  a  Massachusetts  case:  "If  a  man 
leaves  his  home  and  goes  into  parts  unknown  and  remains 
unheard  from  for  the  space  of  seven  years,  the  law  au- 
thorizes, to  those  that  remain,  the  presumption  of  fact  that 
he  is  dead;  but  it  does  not  authorize  him  to  presume,  there- 
for^e,  that  any  one  of  those  remaining  in  the  place  which 
he  left  has  died.'"'^  It  is  not  necessary,  in  order  to  raise 
this  presumption,  that  the  removal  should  be  beyond  the 
seas  or  even  to  a  distant  state;'"'  but  if  one  removes  from 
his  state  to  a  fixed  place  of  residence  in  another  state,  the 
fact  that  he  has  remained  unheard  of  in  the  former  state, 
does  not  alone  authorize  the  presumption.'^^  It  need  hardly 
be  added  that  this  is  not  a  conclusive  presumption.  It  is 
one  of  fact  and  is  subject  to  be  controlled  by  the  facts  of 
the  case.  It  is  one  which  varies  in  weight  according  to  the 
circumstances."  The  presumption  under  discussion  is  an 
arbitrary  one,  rendered  necessary  on  grounds  of  public 
policy  in  order  that  rights  depending  on  the  life  or  death 
of  persons  long  absent  and  unheard  of  might  be  settled  by 
some  certain  rule.'*    It  is  not  enough  to  raise  the  presump- 

«9  Hyde  Park  v.  Canton,  130  Mass.  72  In  re  Phene's  Trust,  L.  E.  5  Ch. 

505;    Stevens    v.   McNamara,    36   Me.  App.  139;  Davie  v.  Briggs,  97  U.  8. 

176,  58  Am.  Dec.  740;   Stmchfleld  v.  628,  24  L.  Ed.   1086;    Hyde  Park  v. 

Emerson,   52   Me.   465,   83   Am.   Dec.  Canton,     130     Mass.     505.     And     see 

524;    Winship   v.   Conner,    42    N.    H.  Faulkner's    Admr.     v.    Williman,     13 

341;    Commonwealth   v.    Thompson,   6  Ky.    Law   Eep.    106,    16    S.    W.    352. 

Allen  (Mass.),  591,  83  Am.  Dec.  653.  In   tlie   code   states   the   presumption 

TO  Winship    v.    Conner,    42    N.    M.  has  been  adopted  in  very  short  form 

341.     In  Spurr  v.   Trimble,   1  A.   K.  that    a    person    not    heard    from    in 

Marsh.  (Ky.)  279,  there  was  no  J)roof  seven  years   is   dead:    Cal.   Code   Civ. 

that  the  person  had  absented  himself  Proc,    §    1693    (26).     This    statutory 

from    the    country    of    his    residence,  presumption   can   only   arise    if   it   is 

and    hence    his    death    could    not    be  conceded   or   conclusively   shown   that 

presumed.  the   absentee  had   left  the  state,   and 

Ti  McCartee  v.  Camel,  1  Barb.  Ch.  had  not  returned  for  seven  successive 

(N.    Y.)     455.     If    alive    when    last  years:    Bradley  v.   Modern   Wcodmea 

heard  from  at  his  new  domicilo,  the  of  America,  146  Mo.  App.  428    124  S. 

presumption    ia    that    life  continues:  W.  69. 

Francis  v.   Francis,   180   Pa..   644,   67  T3  Whiting  v.   Nieholl,  46   111    "30 

Am.  St.  Eep.  668,  37  Atl.  120.  92  Am.  Dec.  248.                           '   "     ' 
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tion  that  the  person  has  not  been  heard  from  for  seven 
years.  It  is  not  only  necessary  to  show  this,  but  also  to 
show  his  absence  from  home  and  that  inquiry  has  been 
made  at  the  place  of  residence  of  such  person  abroad,  if 
he  had  any  known  fixed  residence^*  And  this  is  so  even 
though  such  residence  is  beyond  the  seas;'''  but  no  inquiry 
need  be  made  at  places  merely  visited.™  The  testimony 
as  to  the  absentee  being  heard  from  is  not  confined  to  mem- 
bers of  the  family."  The  presumption  has  been  held  to  be 
raised  by  a  woman  testifying  that  her  son  disappeared 
from  his  home  more  than  seven  years  previously  and  had 
not  been  heard  of  or  from  since  and  his  absence  was  un- 
explained.''^ The  law  has  been  admirably  summarized  in 
a  comparatively  recent  case.^^  It  is  well  settled  that 
where  a  person  leaves  home  with  the  expectation  of  re- 
turning thereto  within  a  short  time,  and  he  remains  away, 
his  absence  being  unexplained  and  unaccounted  for,  and 


74  McCartee  v.  Camel,  1  Barb.  Ch. 
(N.  y.)  455;  Stmchfleld  v.  Emerson, 
52  Me.  465,  83  Am.  Dee.  524; 
Thomas  v.  Thomas,  16  Neb.  553,  2D 
N.  W.  846;  Brown  v.  Jewett,  18  N. 
H.  230;  Gray  v.  McDowell,  6  Bush 
(Ky.),  475;  In  re  Creed,  1  Drewey, 
235.  See,  also,  Osborn  v.  Allen,  26 
N.  J.  L.  388;  Smith  v.  Smith,  5  N. 
J.  Eq.  484;  Wambough  v.  Schanek, 
2  N.  J.  L.  229;  Smith  v.  Smith,  49 
Ala.  156;  Stevens  v.  McNamara,  36 
Me.  176,  58  Am.  Dec.  740;  Ferry  v. 
Sampson,  112  N.  Y.  415,  20,  N.  E. 
387.  As  to  the  necessity  for  inquiry 
in  such  eases,  see  note  to  Miller  v. 
Sovereign  Camp,  28  ti.  E.  A.,  N.  S., 
178;  as  to  the  facts  to  he  shown  in 
connection  with  absence  to  establish 
the  presumption  of  death,  see  notes 
to  Modern  Woodmen  v.  Gerdom, ,  7 
Ann.  Cas.  573;  Renard  v.  Bennett, 
14  Ann.  Cas.  242. 

T5  McCartee  v.  Camel,  1  Barb.  Ch. 
(N.  Y.)  455. 

78  Winship  v.  Conner,  42  N.  H. 
341. 

Evidence  I — 20 


77  Smith  V.  Combs,  49  N.  J.  Eq. 
420.  In  Flynu  v.  Coffee,  12  Allen 
(Mass.),  133,  we  find:  "If  the  tenant 
(the  defendant  in  a  writ  of  dower) 
had  heard  from  him  as  alive  within 
seven  years,  the  jury  should  have 
been  allo.wed  to  consider  the  evidence 
of  that  fact.  There  is  no  rule  of 
law  which  confines  such  intelligence 
to  any  particular  class  of  persons. 
It  is  not  a  question  of  pedigree.  In 
Doe  V.  Deakin,  4  Barn.  &  Aid.  433, 
106  Eng.  Eeprint,  995,  it  was  held 
that  persons  in  the  neighborhood,  not 
of  the  family,  might  testify  that  the 
absent  person  had  not  been  heard  of 
by  them.  And  if  the  defendant's 
husband  had  been  heard  of  as  living 
within  seven  years,  thoiigh  by ,  per- 
sons not  members  of  his  family,  it 
would  certainly  affect  the  presump- 
tion upon  which  she  relied." 

78  Farington  v.  Modern  Woodmen 
of  America,  82  Kan.  841,  109  Pafi. 
187. 

79  Kennedy  y.  Modern  Woodmen 
of  America,  243  111.  560,  90  N,  E. 
1084. 
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no  iritelligence  is  received  concerning  him,  and  Ms  where- 
abouts cannot  be  ascertained,  although  diligent  search  and 
inquiry  are  made  in  the  vicinity  of  his  home  and  at  such 
places  as  he  would  be  likely  to  go,  and  from  such  persons 
as  he  would  be  likely  to  meet  and  know,  and  nothing  is 
heard  from  or  of  him,  his  absence  from  his  family  and 
home  continuing  for  the  period  of  seven  years,  a  presump- 
tion arises  from  these  facts  that  he  is  dead,  unless  there 
are  other  facts  and  circumstances  shown  which  will  rebut 
and  overcome  such  presumption  of  death.^"  The  presump- 
tion is  of  course  rebuttable  if  the  absentee  has  been  seen 
or  heard  from  during  the  seven  years.*^  But  it  is  not  re- 
buttable on  mere  rumor.  It  must  be  evidence  of  a  tangible 
nature;*^  such  as  a  declaration  of  an  intention  to  leave  the 
home  for  some  good  reason.**    In  order  to  rebut  it,  it  is 


80  Whiting  v.  Nicholl,  46  111.  230, 
92  Am.  Dec.  248;  Johnson  v.  John- 
Bon;  114  lU.  611,  55  Am.  Kep.  883, 
3  N.  E.  232;  Beedy  v.  Millizen,  155 
III.  636,  40  N.  E.  1028;  Hitz  v.  Ahl- 
gren,  170  111.  60,  48  N.  E.  1068; 
Policemen's  Benevolent  Assn.  v. 
Byee,  213  111.  9,  104  Am.  St.  Eep. 
190,  72  N.  E.  764. 

81  O'Kelly  V.  Felker,  71  Ga.  775 
(the  evidence  is  overwhelming  that 
the  defendant  had  been  seen  and 
heard  from  within  seven  years;  and' 
the  presumption  of  his  death  was  ' 
rebutted  by  sight  of  him,  rumors 
about  him,  and  a  woman  leaving  with 
him,  so  as  to  alienate  him  from  the 
old  wife  and  children  and  the  old 
home)  ;  Smith  v.  Smith,  49  Ala.  156 
(presumption  destroyed  by  the  testi- 
mony of  one  disinterested  witness 
that  he  was  acquainted  with  the  ab- 
sentee and  knew  her  handwriting  and 
had  received  a  letter  from  her 
within  four  years). 

82  Kennedy  v.  Modern  Woodmen 
of  America,  243  111.  560,  90  N.  E. 
1084. 

83  In  Bradley  v.  Modern  Wood- 
men of  America,  146  Mo.  App.  428, 


124  S.  W.  69,  there  was  testimony 
in  the  record  which  ought  to  have 
been .  submitted  to  the  jury  as  tend- 
ing to  dispel  the  presumption.  A 
witness  said  the  insured  declared  five 
or  six  months  before  his  departure 
that  he  had  endured  his  family 
troubles  as  long  as  he  could;  and,  if 
this  testimony  was  true,  it  conduced 
to  prove  the  thought  was  in  his  mind 
to  abandon  home  and  family;  and 
later  his  discontent  may  have  in- 
duced him  to  leave  home  ostensibly 
for  a  temporary  purpose,  but  with  a 
secret  resolve  not  to  return.  That  is 
to  say,  thq  presumption  of  death  in- 
dulged because  of  his  long  absence 
from  home  and  lack  of  information 
about  him  was  rebuttable,  and  this 
evidence  of  unhappy  domestic  rela- 
tions tended  to  rebut  it;  for  such 
infelicity  occasionally  induces  a  hus- 
band and  father  to  desert  his  family: 
Dickens  v.  Miller,  12  Mo.  App.  408; 
Carpenter  v.  Sup.  Council,  79  Mo.  App. 
597;  Winter  v.  Sup.  Lodge,  96  Mo. 
App.  1,  69  S.  W.  662;  Biegler  v.  Sup. 
CouncU,  57  Mo.  App.  419;  Modern 
Woodmen  v.  Graber,.  128  111.  App. 
585,    588;    Garwood   r.    Hastings,    38 
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not  necessary  to  produce  the  testimony  of  persons  who 
have  seen  him,  or  to  produce  letters  from  him.  It  is  suffi- 
cient to  produce  evidence  which  shall  satisfy  the  jury  that 
he  has  been  heard  from  within  the  seven  years.  Such  evi- 
dence is  usually  and  almost  necessarily  "hearsay."  "It 
may  be  that  if  the  evidence  here  offered  had  been  admitted 
(a  general  report  among  the  absentee's  friends  that  he  was 
living),  the  cross-examination  would  haye  shown  it  to  have 
been  mere  vague  rumor,  and  if  so,  unworthy  of  credit;  but 
if  there  was  such  report  and  intelligence  as  to  the  absent 
man  among  his  friends  and  former  acquaintances,  as  was 
offered  to  be  shown,  the  weight  to  be  given  it  was  for  the 
jury."«* 

§  61b  (57).  Same — Return  of  absentee  after  expiry  of 
seven  years. — ^As  we  have  said,  the  presumption  of  death 
is  rebuttable,  and  no  more  physical  rebuttal  can  be  fur- 
nished than  the  presence  of  the  alleged  dead  person,  in 
which  case  all  probate  proceedings  or  other  dealings  with 
his  property  are  as  against  him  utterly  void.  By  the  great 
weight  of  authority,  letters  of  administration  may  be  at- 
tacked anywhere  in  any  proceeding,  if  in  fact  the  intestate 
is  not  dead;  and  the  fact  that  the  probate  court  found  and 
that  the  record  recites  that  the  testator  is  dead  is  not  con- 
clusive, but  is  wholly  immaterial.  No  administration  can 
be  had  on  the  estate  of  a  living  person,  and  an  attempted 
administration  is  void  for  all  purposes.^^    The  United  States 

Cal.  216,  229;  Bowden  v.  Henderson,  N.  C.  382,  47  Am.  Kep.   526.     Com- 

2    Sm.   &   G.   360,   65    Eng.   Beprint,  pare   note   to    Hoyt   v.    Newbold,    46 

436;    Lawson,   Presumptive  Evidence,  Am.    Eep.    761-772.     And    the    ques- 

rule  53,  p.  294;   Greenl.  Ev.,  §   278f.  tlon    as    to    how    much    evidence    is 

s*  Dowd  V.  Watson,  105  N.  C.  476,  necessary    to    outweigh   the   presump- 

18  Am.  St.  Kep.   920,  11  S.  E.  589.  tion  of  death  is  for  the  jury  to  de- 

As  to  when  and  under  what  circum-  termine:    Tisdale   v.    Connecticut,   M. 

stances    the     presumption     of     death  L.  I.  Co.,  26  Iowa,  170,  96  Am.  Dec. 

arises,  see  note  to  Sprigg  v.  Moale,  136. 

28   Md.   497,   92   Am.   Deo.   704-708.  sa  Epping  etc.  Co.  v.  Eobinson,  21 

To   rebut   the   presumption  of   death,  Pla.  36;   Duncan  v.  Stewart,  25  Ala. 

the  declarations  of  the  supposed  dead  408,  60  Am.  Dec.  527;  Fisk  y.  Norvel, 

man's  deceased  wife  that  she  received  9  Tex.  13,  58  Am.  Dee.  128;  Withers 

a  letter  from  him  afte.-  his  departure  v.    Patterson,    27    Tex.    491,    86    Am. 

ia  admissible:  Norris  v.  tldwards,  90  Dee.  643;   Beckett  v.  Selover,  7   Cal. 
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supreme  court  has  reviewed  at  length  the  authorities  upon 
the  subject,  and  held  that  all  proceedings  of  probate  courts 
are  dependent  upon  the  fact  that  a  person  is  dead,  and  are 
null  and  void  if  he  is  alive.  Their  jurisdiction  in  this  re- 
spect being  limited  to  the  estates  of  deceased  persons,  they 
have  no  jurisdiction  whatever  to  administer  and  dispose 
of  the  estates  of  living  persons  of  full  age  and  sound  mind, 
or  to  determine  that  a  living  man  is  dead  and  thereupon 
undertake  to  dispose  of  his  estate.  A  court  of  probate 
must,  indeed,  inquire  into  and  be  satisfied  of  the  fact  of  the 

the  decision  of  the  ordinary  that  the 
person    on    whose    estate    he    acts    is 
dead,   if  the  fact  he   otherwise,   does 
not  invest  the  person  he  may  appoint 
with  the   character  or  powers   of   an 
administrator.     The    case,     in     truth, 
was  not  one   within   his   jurisdiction. 
It   was  not   one  in   which   he   had   a 
right  to  deliberate.     It  was  not  com- 
mitted to  him  by  the'  law.     And   al- 
though  one   of   the   points    occurs   in 
all  eases  proper  for  his  tribunal,  yet 
that   point  cannot  bring  the   subject 
within   his  jurisdiction."     This  state- 
ment  of   Chief   Justice   Marshall  has 
been    quoted    with    approval    in    very 
many  of  the  later  cases.     The  theory 
upon   which    all   these    cases   are    de- 
cided  is    that   where    the   testator    is 
alive  the  court  has  no  authority  what- 
ever to   act   at  all.     It   cannot   delib- 
erate   upon    the    question    of    life    or 
death.     As    was     said     in     Melia    v. 
Simmons,  45  Wis.  334,  30  Am.   Rep. 
746:     "There    is    no    class    of    pases 
which  embraces  the  administration  of 
the    estates   of   living   persons,    as    if 
they     were     dead.     The     proceedings 
are    void    ab    iiiilio    and    throughout. 
If  this  ease  falls  within  any  class  of 
cases,  it  is  a  class  in  which  no  court 
has  any  right  to  deliberate,  or  render 
any    judgment,    and    in    which    every 
conceivable  act  is  an  absolute  nullity. 
The     only     jurisdiction     the     county 
court  has,  in  respect  to  the  adminis- 
tration of  estates,  is  over  the  estates 
of  dead  persons." 


215,  68  Am.  Dec.  237;  Quidort  v. 
Pergeaux,  18  N.  J.  Eq.  472;  Springer 
V.  Shavender,  116  N.  C.  12,  47  Am. 
St.  Rep.  791,  33  L.  K  A.  772,  21  S. 
E.  397;  Scott  v.  McNeal,  154  U.  S. 
34,  38  L.  Ed.  896,  14  Sup.  Ct.  Rep. 
1108;  Griffith  v.  Prazier,  8  Granch 
(U.  S.),  9,  3  L.  Ed.  471;  Jochumsen 
V.  Suffolk  Sav.  Bank,  3  Allen 
(Mass.),  87;  Boss  v.  White,  7  Ired. 
(N.  C.)  116;  Melia  v.  Simmons,  45 
Wis.  334,  30  Am.  Rep.  746;  D'Arus- 
ment  v.  Jones,  4  Lea,  251,  40  Am. 
Bep^  12;  Stevenson  v.  Superior  Court, 
62  Cal.  60;  Moore  v.  Smith,  11  Rich. 
(S.  C.)  569,  73  Am.  Dec.  122; 
Thomas  v.  People,  107  111.  517,  47 
Am.  Rep.  458.  Even  those  states 
which  consider  probate  courts  courts 
of  general  jurisdiction,  and  recognize 
the  conclusive  character  of  their  acts 
and  decrees  in  collateral  proceedings, 
hold  this  to  be  one  exception  to  the 
rule  that  probate  decrees  cannot  be 
impeached  collaterally  by  proof  out- 
side the  record:  Epping  etc.  Co.  v. 
Robinson,  21  Pla.  36;  Quidort  v.  Per- 
geaux, 18  N.  J.  Eq.  472.  Chief  Jus- 
tice Marshall,  in  holding  that  admin- 
istration granted  on  the  estate  of  a 
living  person  was  totally  void,  said,  in 
Griffith  V.  Frazier,  8  Cranch,  9,  3  L.  Ed. 
471:  "The  ordinary  must  always  in- 
quire and  decide  whether  the  person 
whose  estate  is  to  be  committed  to  the 
care  of  others,  be  dead  or  in  life.  It 
is  a  branch  of  every  cause  in  which 
letters    of    administration    issue,    yet 
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death  of  the  person  whose  will  is  sought  to  be  proved,  or 
whose  estate  is  sought  to  be  administered,  because,  with- 
out that  fact,  the  court  has  no  jurisdiction  over  his  estate; 
and  not  because  its  decision  upon  the  question  whether  he 
is  living  or  dead  can  in  anywise  bind  or  estop  him,  or  de- 
prive him,  while  alive,  of  the  title  or  control  of  his  prop- 
erty.** 

§  62  (58).  No  presumption  that  death  occurred  at  a 
particular  time. — It  will  easily  be  seen  that  if  the  presump- 
tion of  death  after  seven  years'  unexplained  absence  is 
taken  literally,  some  ambiguity  will  be  found  with  refer- 
ence to  the  time  of  death.  For  instance,  the  statutory 
period  having  elapsed,  and  the  absentee  presumed  to  be 
dead,  the  question  often  arises  as  to  the  date  on  which  the 
death  may  be  ascribed.  It  cannot  be  said  at  all  till  after 
the  seven  years  that  he  is  dead ;  when,  then,  shall  the  time 
be  fixed — to  the  first  day  of  the  eighth  year  or  when?  In 
some  of  the  cases  the  view  is  maintained  that,  if  no  suffi- 
cient facts  are  shown  from  which  to  draw  a  reasonable  in- 
ference that  death  occurred  before  the  lapse  of  seven  years, 
the  person  will  be  deemed  in  all  legal  proceedings  to  have 
lived  during  that  period  and  to  have  died  at  its  expira- 
tion; tliat  the  presumption  of  death  which  arises  at  the  end 
of  the  seven  years  cannot  act  letrospectively,  and  that  to 
this  extent  the  time  as  well  as  the  fact  of  the  death  are  to 
be  presumed.^''  But  by  the  weight  of  authority,  the  pre- 
sumption is  only  that  the  person  is  dead  at  the  expiration 
of  seven  years,  not  that  the  death  occurred  at  the  end  of 
that  time  or  at  any  other  particular  time  within  that  pe- 
riod. This  is  left  to  be  determined  as  a  matter  of  fact, 
according  to  the  circumstances  which  may  tend  to  satisfy 
the  mind  that  it  was  at  an  earlier  or  later  day.*^     ' '  There- 

86  Scott  V.  McNeal,   154  U.  S.  34,  248;   Montgomery  v.   Bevans,   1   Saw. 

38    L.    Ed."   896,    14    Sup.    Ct.    Hep.  (U.    S.)    653,    Ted.    Cas.    No.    9735; 

1108.     See,    also,    note    to    Dobler    v.  Smith  v.  Knowlton,  11  N.  H.  191. 

Strobel,  in  81  Am.  St.  Rep.  535.  ss  Nepean  v.  Doe  d.  Knight,  2  Mees. 

ST  Clarke  v.  Canfield,  15  N.  J.  Eq.  &  W.  894,  8  E.  E.  C.  512,  and  notes 

119;    Burr   v.    Sim,   4   Whart.    (Pa.)  544-553;   In  re  Phone's  Trust,  L.  E. 

150,    33    Am.    Dec.    50;    "Whiting    v.  tj  Ch.  App.  139;  Davie  v.  Briggs,  97 

■Nicholl,    46     III.    230,    92    Am.    Dee.  U.   S.   628,   24  L.  Ed.   1086;    Spencer 
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fore,  if  anyone  has  to  establish  the  precise  period  during 
those  seven  years  at  which  such  person  died,  he  must  do 
so  by  evidence,  and  can  neither  rely,  on  the  one  hand,  on 
the  presumption  of  death,  nor,  on  the  other,  upon  the  pre- 
sumption of  the  continuance  of  life."  This  reads  to-day, 
law  as  sound  as  the  day  it  was  written.^ 

§  63  (59),  When  death  may  be  inferred  from  an  absence 
of  less  than  seven  years. — ^Although  a  person  who  has  not 
been  heard  of  after  leaving  his  home  for  seven  years  is 
presumed  to  be  dead,  yet,  as  we  have  shown  in  the  preced- 
ing section,  the  question  as  to  when  such  presumed  death 
occurred  is  to  be  determined  from  all  the  facts  and  cir- 
cumstances in  the  case,  there  being  no  presumption  either 


V.  Moore,  11  Ired.  (N.  C.)  160,  53 
Am.  Dec.  401;  Speneer  v.  Koper,  13 
Ired.  (N.  C.)  333;  McCartee  v. 
Camel,  1  Barb.  Ch.  (N.  Y.)  455.  See 
notes,  Policemen's  Ben.  Assn.  v. 
Eyce,  104  Am.  St.  Rep.  202-205; 
First  Nat.  Bank  v.  Northwestern 
Nat.  Bank,  26  L.  R.  A.,  N.  S.,  294. 
89  1  Taylor  on  Ev.,  §  157.  These 
views  are  in  harmony  with  the  set- 
tled law  of  the  English  courts:  In 
re  Phone's  Trust,  L.  E.  5  Ch.  App. 
139;  HopeweU  v.  DePinna,  2  Camp. 
(N.  P.)   113;   Reg.  v.  Lumley,  L.  R. 

I  C.  C.  196 ;  In  re  Lewes'  Trusts,  L.  R. 

II  Eq.  Cas.  23G;  32  L.  J.  Ch.  104; 
40  L.  J.  Ch.  507;  29  L.  J.  Ch.  286; 
37  L.  J.  Ch.  265.  In  the  leading 
case  in  the  court  of  exchequer,  Ne- 
pean  v.  Doe  ex  dem.  Knight  (2 
Mees.  &  W.  894),  in  error  from  the 
court  of  king's  bench.  Lord  Denman, 
C.  J.,  said:  "We  adopt  the  doctrine 
of  the  court  of  king's  bench  that  the 
presumption  of  law  relates  only  to 
the  fact  of  death,  and  that  the 
time  of  death,  whenever  it  is  mate- 
rial, must  be  a  subject  of  distinct 
proof."  To  the  same  effect  are  Mr. 
Greenleaf  and  the  preponderance  of 
authority  in  this  country:  1  Green  1. 
Ev.,  §  41;   Montgomery  v.  Bevans,  1 


Saw.  653,  Ted.  Cas.  No.  9735;  Stev- 
ens V.  MeNamara,  36  Me.  176,  58 
Am.  Dec.  740;  Smith  v.  Knowlton, 
11  N.  H.  191;  Flynn  v.  Coffee,  12 
Allen  (Mass.),  138;  Loring  v.  Stein- 
eman,  1  Met.  (Mass.)  204;  McDowell 
V.  Simpson,  1  Houst.  (Del.)  467; 
Whiting  V.  NichoU,  46  lU.  230,  92 
Am.  Dec.  248;  Spurr  v.  Trimble,  1  A. 
K.  Marsh.  (Ky.)  278;  Doe  ex  dem. 
Cofer  V.  Flanagan,  1  6a.  538; 
Smith  V.  Smith,  49  Ala.  156;  Primm 
V.  Stewart,  7  Tex.  178;  Gibbes  v. 
Vincent,  11  Rich.  (S.  C.)  323;  Han- 
cock V.  Am.  Life  Ins.  Co.,  62  Mo. 
26,  121;  Stouvenel  v.  Stephens,  2 
Daly  (N.  Y.),  319;  McCartee  y. 
Camel,  1  Barb.  Ch.  (N.  Y.)  456; 
Davie  v.  Briggs,  97  U.  S.  628,  634, 
24  L.  Ed.  1086.  In  three  recent 
cases,  in  aU  of  which  the  same  asso- 
ciation was  defendant — Kennedy  v. 
Modern  Woodmen  of  America,  243 
m.  560,  90  N.  E.  1084;  Farrington 
v.  Same,  82  Kan.  841,  109  Pac.  187; 
Bradley  v.  Same,  146  Mo.  App.  428, 
124  S.  W.  69— this  subject  has  re- 
ceived direct  attention,  and  has  been 
so  exhaustively  dealt  with  as  to  make 
these  cases  a  safe  guide  to  the  law 
as  it  stands  at  the  present  day. 
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of  life  or  death  at  any  particular  time  during  the  seven 
years.®"  If  one  has  been  absent  and  unheard  of  for  seven 
years,  the  presumption  arises  that  he  is  then  dead,  but  not 
that  he  died  at  any  particular  time  theretofore.  To  raise 
the  latter  presumption,  special  facts  and  circumstances 
should  be  shown,  reasonably  conducing  to  that  end.  The 
evidence  need  not  be  direct  or  positive,  but  it  must  be  of 
such  a  character  as  to  make  it  more  probable  that  he  died 
at  a  particular  time  than  that  he  survived.^^  Proof  that 
a  person,  while  living  happily  with  his  family  and  stand- 
ing well  in  the  community,  left  home  stating  that  he  was 
going  in  a  boat  on  a  hunting  trip,  that  he  had  not  been 
heard  of  two  years  later,  that  an  empty  boat  with  certain 
articles  of  personal  property  had  been  found  a  few  days 
after  his  disappearance  at  the  place  to  which  he  stated  he 
was  going,  is  not  sufficient  to  raise  a  presumption  of  his 
death  at  the  time  of  his  disappearance,  in  the  absence  of 
evidence  that  the  articles  found  belonged  to  him,  or  that 
he  hired  a  boat  and  went  in  the  direction  of  the  place 
where  the  boat  was  found.*^  There  is  no  arbitrary  rule  as 
to  the  length  of  time  of  the  continued  absence  of  a  person 
unheard  of  or  from  which  will  raise  a  presumption  of  his 
death.  The  legal  presumption  of  death  permitted  by  the 
common  law  after  the  absence  and  laps6  of  seven  years  un- 
accounted for  is  also  allowable  before  the  expiration  of 
that  period,  if  there  is  evidence  tending  to  prove  that 
death  occurred  at  an  earlier  date,  or  showing  a  greater 
probability  of  death  than  life  at  the  prior  date.*^  Death, 
like  any  other  fact,  may  be  established  by  circumstantial 
evidence,  when  direct  proof  is  not  obtainable,  and  when 

90  Whitely  v.  Equitable  Life  Ima.  v.  Emmet,  4  Brad.  Surr.  (N.  Y.) 
Co.,  72  Wis.  170,  39  N.  W.  369.  117;   Cambrelleng  v.  Purton,  125   N. 

91  Hancock  v.  American  Life  Ins.  Y.  610,  26  N.  E.  907;  Whitely  v. 
Co.    62  Mo.  26.  Equitable  Life  Assur.   Soc,   72  Wis. 

92  Martin  v.  Union  Mutual  Ins.  Co.,  170,  176,  39  N.  W.  369.  See,  also, 
13  Wash.  275,  43  Pac.  53.  note  on  "Presumption  of  Death,"  in 

93  Czech  V.  Bean,  35  Mise.  Eep.  104  Am.  St.  Eep.  198,  appended  to 
729,  72  N.  Y.  Supp.  402;  Carpenter  Policemen's  Ben.  Assn.  ■!.  Eyee,  213 
T.  Supreme  Council  Legion  of  Honor,  HI.  9,  104  Am.  St.  Eep.  190,  72  N. 
79  Mo.  App.  597;   Waite  v.  Coaracy,  E.  764. 

45  Minn.  159,  47  N.  "W!,  537;  Eagle 
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the  absence  of  a  person  without  tidings  from  him  concurs 
with  other  attendant  and  supporting  circumstances  to  pro- 
duce the  conviction  that  he  is  dead,  such  proof  is  all  that 
can  be  required.  It  is  not  necessary  that  seven  years  or 
any  specific  period  should  elapse,  to  lay  the  foundation 
for  such  presumption,  but  it  may  be  drawn  on  a  shorter 
period,  whenever  the  facts  of  the  case  warrant  it.®*  For 
example,  in  case  the  person  in  question  embarked  on  a  ves- 
sel which  was  not  heard  of  and  which  was  long  overdue, 
inquiries  having  been  made  at  ports  of  departure  and  of 
destination;®^  and  where  within  the  time  the  absentee  was 
known  to  be  in  a  desperate  state  of  health,®®  or  where  he 
was  of  grossly  intemperate  habits  when  last  heard  of.®^ 
So,  also,  where  at  some  time  during  the  period  he  has  en- 
countered a  "specific  peril,"®*  which  means  not  the  ordi- 
nary dangers  of  travel  or  of  navigation,  but  some  unusual 
and  extraordinary  danger.®®     The  same  rule  applies  where 


9*  Boyd  V.  New  England  etc.  Life 
Ins.  Co.,  34  La.  Ann.  848;  Merritt  v. 
Thompson,   1   Hilt.    (N.  Y.)    550. 

95  White  V.  Mann,  26  Me.  363; 
Watson  V.  King,  1  Stark.  121;  In  re 
Hutton,  1  Curt.  595;  In  re  Cooke,  Ir. 
Eep.  5  Eq.  240;  Gerry  v.  Post,  13 
How.  Pr.  (N.  Y.)  118;  In  re  Bishop, 
1  Swab.  &  T.  303;  Eagle's  Case,  3 
Abb.  Pr.  (N.  Y.)  218;  King  v.  Pad- 
dock, 18  Johns.    (N.  Y.)    141. 

96  Danby  v.  Danby,  5  Jur.,  N.  S., 
54;  Webster  v.  Birehmore,  13  Ves. 
362,  33  Eng.  Eeprint,  329.  But  the 
phrase  "bad  health"  is  not  specific 
enough  to  support  the  presumption: 
In  re  Hall,  1  Wall.  Jr.  (U.  S.)  85, 
Fed.  Gas.  No.  5924. 

97  Stouvenel  v.  Stephens,  2  Daly 
(N.  Y),  319;  Cambrelleng  v.  Purton, 
125  N.  Y.  610>  26  N.  E.  907. 

98  Burr  V.  Sim,  4  Whart.  (Pa.) 
150,  33  Am.  Deo.  50. 

99  In  re  Norria,  1  Swab.  &  T.  6; 
Watson  V.  King,  1  Stark.  121.  The 
perils  to  which  one  may  be  exposed 
and  which  will  raise  a  presumption 
of   death   from   his   absence   unheard 


from  for  less  than  seven  years  most 
frequently  arise,  perhaps,  from  the 
perils  of  the  sea.  Thus,  if,  shortly 
after  a  vessel  sails,  a  violent  s^orm 
arose,  the  death  of  the  captain  of 
such  vessel  may  be  presumed  to  have 
occurred  during  the  storm,  after  the 
lapse  of  three  years  without  any 
tidings  from  such  vessel,  or  any  of 
the  persons  then  aboard:  Gibbes  v. 
Vincent,  11  Rich.  (S.  C.)  323.  And 
one  on  board  a  vessel  under  such  cir- 
cumstances is  presumed  to  have  lost 
his  life  at  the  time  of  the  storm  in 
which  the  vessel  is  presumed  to  have 
gone  down  or  been  destroyed: 
Learned  v.  Corley,  43  Miss.  688.  If 
a  commander  of  a  vessel  and  his  crew 
and  passengers  begin  a  voyage  at  sea 
and  neither  the  vessel  nor  those  who 
went  in  her  are  afterward  heard  of, 
the  presumption  arises,  after  the 
utmost  limit  of  time  for  her  to  have 
completed  the  voyage  and  to  have 
heard  from  all  the  commercial  ports 
of  the  world  if  she  had  arrived,  that 
the  vessel  has  been  lost  and  that  afl 
on  board  of  her  have  perished.     The 
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his  domestic  relations  or  necessities  would  have  made  it  cer- 
tain that,  if  alive  within  that  period,  he  would  have  re- 
turned to  or  communicated  with  his  home.  Thus,  the 
death  of  an  absent  person  may  be  presumed  in  less  than 
seven  years  from  the  date  that  he  was  last  heard  from,  not 
only  from  evidence  that  he  was  exposed  to  peril  which 
probably  resulted  in  his  death,  but  from  other  facts  and 
circumstances  tending  to  show  such  result,  and  in  this  con- 
nection evidence  of  character,  habits,  affections,  attach- 
ments, prosperity,  domestic  relations,  objects  in  life,  and 
the  like,  making  the  abandonment  of  home  and  family  im- 
probable, and  showing  a  want  of  all  those  motives  supposed 
to  influence  men  to  such  acts,  may  be  sufficient  to  raise 
the  presumption  of  death,  or  from  which  the  death  of  one 
absent  and  unheard  from  may  be  inferred,  without  regard 


presumption  of  death  in  such  ease 
does  not  rest  upon  the  fact  alone  that 
the  person  in  question  has  been  ab- 
sent and  unheard  from  for  a  spe- 
cific length  of  time,  but  also  upon 
the  fact  that  the  vessel  has  not  been 
heard  from,  and  the  question  in  such 
case  is  not  whether  it  is  not  possible 
that  the  person  may  be  alive,  but 
whether  the  circumstances  do  not 
present  so  strong  a  probability  of  his 
death  that  a  court  should  act  thereon : 
Merritt  v.  Thompson,  1  Hilt.  (N.  Y.) 
550;  Gerry  v.  Post,  13  How.  Pr.  118; 
King  V.  Paddock,  18  Johns.  (N.  Y.) 
141;  Oppenheim  v.  Wolf,  3  Sand.  Ch. 
(N.  Y.)  571.  If  a  person  takes  pas- 
sa.ge  on  a  vessel  and  is  shown  when 
last  seen  on  the  voyage  to  be  sick 
and  despondent  and  leaning  out 
through  a  "shutter"  which  opens  on 
the  water,  and  when  the  voyage  is 
ended  ineffectual  search  is  made  for 
him,  while  his  belongings  are  found 
in  his  room,  and  he  was  not  seen  to 
go  ashore  at  way  ports  and  could 
not  have  landed  unobserved,  the  facts 
are  amply  suflScient  to  show  that  he 
was  brought  in  contact  with  a  specific 
peril   and    to    raise    the    presumption 


that  he  met  his  death  by  drowning 
at  the  time  when  last  seen;  Lancaster 
V.  Washington  Life  Ins.  Co.,  62  Mo. 
122.  If  the  person  "whose  death  is 
in  question  went  to  sea,  and  nothing 
has  been  heard  from  the  vessel  in 
which  he  left  or  of  those  who  went 
in  her,  the  presumption,  after  a  suffi- 
cient length  of  time  has  ensued,  will 
be  that  the  vessel  was  lost,  and  that 
all  on  board  perished.  The  length  of 
time  that  must  elapse  to  create  such 
presumption  depends  upon  the  na- 
ture of  the  voyage  and  of  the  nav- 
igation, and  a  court  or  a  jury  will 
be  guided  by  the  circumstances  that 
are  laid  before  them,  in  determining 
whether  such  presumption  is  warrant- 
able or  not" :  Merritt  v.  Thompson, 
1  Hilt.  (N.  Y.)  550.  In  such  cases 
the  presumption  of  death  may  arise 
in  a  much  shorter  time  than  seven 
years.  Thus,  if  it  takes  a  vessel  four 
months  ordinarily  to  make  the  voy- 
age, and  she  is  not  heard  from  in 
seventeen  months  after  her  departure, 
it  may  be  presumed  that  she  is  lost 
and  that  all  on  board  of  her  have 
perished:  Merritt  v.  Thompson,  1 
Hilt.  (N.  Y.)  550. 
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to  the  duration  of  such  absence.  If  one  who  is  studious  in 
habits,  attentive  to  business,  with  a  fixed  and  permanent 
residence  and  pleasant  domestic  relations,  suddenly  disap- 
pears, these  facts  may  warrant  a  jury  in  finding  his  death 
at  the  time  of  his  disappearaneci""  The  same  inference 
arises  upon  the  production  of  letters  testamentary  issued 
upon  his  estate.^  But  where  it  is  improbable  that  the  ab- 
sentee, even  if  alive,  would  or  could  have  been  heard  of,  or 
would  or  could  have  communicated  with  his  home,  the  pre- 
sumption of  death  will  not  attach  even  at  the  end  of  the 
seven  years  ;^  nor  will  it  attach  where  in  other  judicial  pro- 
ceedings the  absentee  is  recorded  as  having  been  alive  after 
the  lapse  of  the  period  of  seven  years.* 

§  64  (60).  Presumption  of  survivorship  in  common  dis- 
aster— Civil  and  statute  law. — ^A  marked  difference  existed 
between  the  rules  or  presumptions  of  the  civil  law  and  the 
common  law  for  determining  the  relative  times  of  death  of 
two  or  more  persons  who  perished  in  the  same  catastrophe. 
Among  the  civilians  these  questions  have  given  rise  to  in- 
finite discussion  and  refinement;  it  suffices  without  enu- 
merating all  the  rules  to  state  that  by  the  civil  law  in  such 
cases  persons  who  by  reason  of  age  or  sex  or  state  of  health 
were  deemed  best  able  to  struggle  for  life  were  presumed 
to  have  been  the  survivors.*  Some  of  the  rules  of  the  civil 
law,  however,  have  been  adopted  in  a  modified  form  by 
code  states,  and  although  their  interpretation  has  been  so 
far  limited  in  its  application  to  cases  of  partition  and  in- 

100  Tisdale  r.  Connecticut  etc.  Ins.  2  MeMahon  v.  Elroy,  Ir.  Eep.  5  Eq. 

Co.,  26  Iowa,  170,  96  Am.  Dec.  136;  1;  Watson  v.  England,  14  Sim.  28,  60 

Northwestern   Mut.   Life   Ins.   Co.   v.  Eng,   Eeprint,   266;    Lakin   v.   Lakin, 

Stevens,   71    Fed.    258,    18    C.    C.   A.  34  Beav.  443,  55  Eng.  Eeprint,   707; 

107;   Cox  V.  Ellsworth,  18  Neb.  664,  In  re  Mileham's  Trust,  15  Beav.  507, 

53  Am.  Eep.  827,  26  N.  W.  460;   In  51    Eng.    Eeprint,    507;     Dowley     v. 

re  Beasney,  L.  E.  7  Eq.  498;   Hick-  Winfield,   14   Sim.   277,   60   Eng.    Be- 

man   v.    Upsall,   L.   E.    20    Eq.    139;  print,  365. 

Hancock  v.   American  Life  Ins.   Co.,  s  Keech  v.  Binehart,  10  Pa.  240. 

62  Mo.  26;  Harden  v.  City  of  Boston,  4  l   Greenl.   Ev.,,  §   29.     See   notes, 

155  Mass.  359,  29  N.  E.  588.  Policemen's  Ben.   Assn.  v.   Ryce,   104 

1  Newman    v.     Jenkins,     10     Pick.  Am.  St.  Eep.  210-213;  State  v.  ,Tohn- 

(Mass.)   515;  French  v.  Frazier.  7  J.  son,  51  L.  E.  A.  69;  St.  John  ^.  .An- 

J.   Marsh.    (Ky.)    425.  drews  Institution,  14  Ann.  Cas.   716. 
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heritance  of  property,^  there  seems  to  be  no  valid  reason 
why  in  those  states  in  which  they  are  adopted  without 
qualification,  they  should  not  be  applicable  whenever  and 
in  whatever  case  the  circumstances  of  rights  arising  from 
the  death  of  commorient  persons  call  for  them.  Those  gen- 
erally adopted  are,  that  when  two  persons  perish  in  the 
same  calamity,  such  as  a  wreck,  a  battle  or  conflagration, 
and  it  is  not  shown  who  died  first,  and  there  are  no  par- 
ticular circumstances  from  which  it  can  be  inferred,  sur- 
vivorship is  presumed  from  the  probabilities  resulting  from 
the  strength,  age  and  sex,  according  to  the  following  rules : 
(a)  If  both  of  those  who  have  perished  were  under  the  age 
of  fifteen  years,  the  older  is  presumed  to  have  survived;  (b) 
If  both  were  above  the  age  of  sixty,  the  younger  is  pre- 
sumed to  have  survived;  (c)  If  one  be  under  fifteen,  and 
the  other  above  sixty,  the  former  is  presumed  to  have  sur- 
vived; (d)  If  both  be  over  fifteen  and  under  sixty,  and 
sexes  be  different,  the  male  is  presumed  to  have  survived; 
if  the  sexes  be  the  same,  then  the  older;  (e)  If  one  be  un- 
der fifteen  or  over  sixty,  and  the  other  between  those  ages, 
the  latter  is  presumed  to  have  survived.®  It  must  always 
be  borne  in  mind,  however,  that  these  statutory  presump- 
tions are  only  to  be  used  where  there  are  no  particular  cir- 
cumstances upon  which  any  other  presumption  may  be 
framed. 

§  64a  (60).    Presumption   of   survivorship   in  common 
disaster — At  common  law. — At  common  law  there  is  no 

5  Robinson  v.  Gallier,  2  Woods,  both  husband  and  wife  perish  in  the 
178,  Fed.  Cas.  No.  11,951;  Hollis-  same  calamity,  no.  presumption  .of 
ter  V.  Cordero,  76  Cal.  649,  18  Pac.  survivorship  of  the  wife  arises  from 
855;  Sanders  v.  Simeieh,  65  Cal.  50,  the  fact  that  an  order  of  a  probate 
2  Pac.  741.  In  Louisiana  the  home  court  granting  letters  of  administra- 
of  Eobinson  v.  Gallier,  supra,  the>  tion  upon  her  estate  recites  that  she 
limitation,  however,  was  by  statute:  was  "the  surviving  wife"  of  her  hus- 
"If  several  persons  respectively  en-  band.  In  a  proceeding  by  her  ad- 
titled  to  inherit  from  one  another  ministrator  to  set  aside  the  probate 
happen  to  perish  in  the  same  event,"  of  her  husband's  will,  it  is  error  to 
etc.  In  California  the  rule  was  ap-  refuse  evidence  aliunde  upon  the 
plied  in  a  suit  for  partition,  Hollister  question  of  survivorship. 
V.  Cordero,  supra.  In  Sanders  v.  6  Cal.  Code  Civ.  Proc,  §  1963 
Simcich,  supra,  it  was  held  that  when  (40). 
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presumption  of  survivorship  in  case  of  persons  who  perish 
by  a  common  disaster.  In  the  absence  of  evidence  from 
which  survivorship  can  be  determined,  it  will  be  presumed 
for  the  purpose  of  settling  rights  to  property,  that  all  per- 
sons, of  whatever  age  or  sex,  perishing  in  a  common  disas- 
ter, die  at  the  same  time;  as  the  common  law  does  not, 
under  any  circumstances,  even  in  the  case  where  two  or 
more  perish  by  the  same  calamity,  indulge  in  any  pre- 
sumptions of  survivorship  resting  upon  considerations  of 
age  or  sex.  Our  courts  have  rejected  this  conjectural  mode 
of  arriving  at  a  fact  which,  from  its  nature,  must  often  re- 
main uncertain,  and  upon  the  truth  of  which  the  title  to 
large  amounts  of  property  often  depends.'^  The  rule,  sup- 
ported by  the  weight  of  authority  in  England  and  in  this 
country,  is  that,  when  the  death  of  two  or  more  persons 
results  from  a  common  disaster,  the  case  must  be  deter- 
mined upon  its  own  peculiar  facts  and  circumstances, 
whenever  the  evidence  is  sufficient  to  support  a  finding  of 
such  survivorship,  but  in  the  absence  of  any  such  evidence 
the  question  of  such  survivorship  is  regarded  as  unascer- 
tainable,  and  in  such  cases  the  question  is  determined  as  if 
the  death  of  all  occurred  at  the  same  moment.*    This  as- 

7  Balder  v.  Middeke,  92  111.  App.  shipwreck:  Johnson  y.  Merithew,  8u 
227;  Middeke  v.  Balder,  198  111.  590,  Me.  Ill,  6  Am.  St.  Eep.  162,  13  Atl. 
92  Am.  St.  Rep.  284,  '59  L.  E.  A.  132;  Wing  v.  Angrave,  8  H.  L.  Cas. 
653,  64  N.  E.  1002;  EusseU  v.  Hal-  183,  11  Eng.  Eeprint,  397,  8  E.  E.  C. 
lett,  23  Kan.  276;  Johnson  v.  Meri-  519,  and  note,  552,  553;  Eussell  v. 
thew,  80  Me.  Ill,  6  Ain.  St.  Eep.  162,  Hallett,  23  Kan.  276;  Coye  v.  Leach, 
13  Atl.  132;  Newell  v.  Nichols,  75  8  Met.  .  (Mass.)  371,  41  Am.  Dec. 
N.  Y.  78,  31  Am.  Eep.  424;  Stinde  523;  where  two  persons  were  swept 
V.  Goodrich,  3  Eedf.  Surr.  (N.  Y.)  by  the  same  wave  into  the  sea:  Un- 
87;  Willbor's  Petition,  20  E.  I.  126,  derwood  v.  Wing,  4  De  Gex,  M.  &  G. 
78  Am.  St.  Eep.  842,  51  L.  E.  A.  657;  where  a  mother  and  her  infant 
863,  37  Atl.  634;  Cook  v.  Caswell,  lost  their  lives  in  the  same  ship- 
81  Tex.  678,  17  S.  W.  385.  wreck:    Stinde   v.   Goodrich,    3    EedT. 

8  Newell  V.  Nichols,  75  N.  Y.  78,  (N.  Y.)  87;  where  the  whole  family 
31  Am.  Eep.  424;  United  States  Cas-  perished  in  the  flood:  Cowman  v. 
ualty  Co.  V.  Kaeer,  169  Mo.  301,  92  Eogors,  73  Md.  403,  10  L.  E.  A. 
Am.  St.  Eep.  641,  69  S.  W.  370,  .'^S  550,  21  Atl,  64;  where  three  sisters 
L.  E.  A.  436;  Young  Woman's  Chris-  perished  in  the  same  fire:  Petition 
tian  Home  v.  French,  187  V.  S.  401,  of  Wilbor,  20  E.  I.  126  78  Am  St 
47  L.  Ed.  233,  23  Sup,  Ct.  Eep,  184.  Eep.  842,  51  L.  E.  A.  863,  37  Atl' 
Death  caused  by  fire:   Will  of  Ehle,  634. 

73    Wis.    445,    41    N.    W.    627;    by 
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sumption  is  accepted,  not  because  the  fact  is  proved,  nor 
because  there  is  any  presumption  to  that  effect,  but  because 
there  is  no  evidence  and  no  presumption  to  the  contrary, 
and  further,  because  the  person  asserting  survivorship  in 
sucli  case,  having  the  burden  of  proof  and  being  unable  to 
support  his  claim  by  evidence,  necessarily  fails.®  In  other 
words,  the  fact  of  survivorship,  like  every  other  fact,  must 
be  proved  by  the  party  asserting  it.^"  Hence  if  there  are 
anj'  facts  which  throw  light  upon  the  question  of  survivor- 
ship and  which  tend  to  show  that  one  person  did  survive 
others,  the  question  becomes  one  of  fact  for  the  court  or 
jury  to  determine  under  the  general  rules  of  evidence.^* 
And  where  there  is  evidence  from  which  fair  inferences 
may  be  drawn  in  such  cases,  the  courts  are  justified  in  feon- 
sidering  all  the  circumstances  of  the  disaster,  however 
minute,  and  all  the  facts  which  throw  light  upon  the  situa- 
tion of  the  parties  and  the  probabilities  of  the  case/^ 
Where  the  question  becomes  one  for  the  jury,  by  reason  of 
the  fact  that  one  of  the  persons  was  seen  in  a  place  of 
greater  safety  than  the  others  or  known  to  be  living  after 
the  others  were  supposed  to  be  lost,  the  jury  may  consider 
all  the  circumstances  of  the  case,  including  the  differences 
in  age,  sex  or  health.^*  Disparity  of  age  may  be  considered 
in  determining  the  question  of  survivorship  as  between  an 
adult  and  an  infant,  or  a  person  well  stricken  in  years. ^* 
And  if  several  persons  grown  and  infant  perish  in  a  fire, 
the  probable  origin  thereof  and  the  location  of  the  bodies 

9  See   cases   last   cited.  timony  in  detail  in  arriving  at  a  con- 

10  See  cases  last  cited  above.  elusion.     See,  also,  Smith  v.  Groom,  7 

11  In  re  Phene's  Trust,  L.  E.  5  Ch.       Fla.  81 . 

App.    139;    Underwood   v.    Wing,    19  13  PeU  v.   Ball,   1   Cheves   Eq.    (S. 

Beav.    459,    52    Eng.    Reprint,    428;  C.)    99,  a  case  of  shipwreck;   Under- 

Will  of  Abram  Ehle,  73  Wis.  445,  41  wood  v.  Wing,  19  Beav.  459,  52  Eng. 

N.  W.  627;  Newell  v.  Nichols,  75  N.  Beprint,   428,  where   one   of  the  sur- 

Y.    78,    31    Am.    Eep.    424;    Cook    v.  vivors    was    last    seen    floating    on    a 

Caswell,  81  Tex.  678,  17  S.  W.  385;  spar;     Broughton     v.     Randall,     Cro. 

Leach  v.  Hall,   95   Iowa,   611,  64  N.  Eliz.     503,     78     Eng.     Reprint,     752, 

W.    790.  where  two   persons   were   executed  at 

12  Will  of  Ehle,  73  Wis.  445,  41  N.  the  same  time. 

W.  627.     In  this  case  several  peraoi;s  14  Coye  v.  Leach,   8   Met.    (Mass.) 

were  burned  in  the  same  house  in  the       371,  41  Am.  Dec.  518. 
night,  and   the   court  considered   tes- 
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when  found  may  be  considered  as  an  aid  in  determining 
the  question  of  survivorship.^^  And  the  fact  of  such  sur- 
vivorship does  not  require  any  higher  degree  of  proof  than 
any  other  fact  in  a  civil  case.'*  In  the  application  of  the 
presumption  as  to  survivorship  of  commorient  persons,  a 
large  majority  of  the  cases  necessarily  deal  with  the  loss 
of  husband  and  wife  or  parent  and  child.  No  special  pre- 
sumption obtained  at  the  common  law  with  regard  to  them, 
and  some  illustrations  of  the  cases  dealt  with  are  ap- 
pended." 


15  Will   of  Ehle,   73   Wis.   445,   41 
N.  W.  627. 

18  Eobinson   v.    Gallier,    2     Woods, 
178,  Fed.  Gas.  No.   11,951. 

17  lYom  the  note  to  Holmes  T. 
Clisby,  104  Am.  St.  Eep.  198,  on  the 
presumption  of  death,  already  re- 
ferred to,  and  which  dealt  with  the 
entire  subject,  we  extract  the  cases 
where  the  commorients  were  related 
to  each  other.  It  is  a  general  rule 
that  if  husband  and  wife  are  shown 
to  have  perished  in  the  same  casu- 
alty, nothing  appearing  to  the  con- 
trary, there  is  no  presumption  of  sur- 
vivorship, but  it  is  presumed  that 
both  died  at  the  same  moment:  Kan- 
sas Pacific  Ry.  Co.  v.  Miller,  2  Colo. 
445;  Balder  v.  Middeke,  92  111.  App. 
227;  Middeke  v.  Balder,  198  111.  590, 
92  Am.  St.  Eep.  284,  59  L.  E.  A. 
653,  64  N.  E.  1002;  Fuller  v.  Linzee, 
135  Mass.  468.  If  husband  and  wife 
die  together  on  the  same  night  from 
an  escape  of  gas  in  their  room,  there 
is,  in  the  absence  of  evidence  upon 
the  point,  no  presumption  that  one 
survived  the  other:  Southwell  v. 
Gray,  35  Misc.  Rep.  740,  72  N.  V. 
Supp.  342.  And  in  such  case  where  a 
benefit  certificate  of  insurance  pro- 
vides that  it. shall  be  paid  to  the  heirs 
of  the  deceased  member,  in  ease  the 
named  beneficiary  dies  before  the  in- 
sured, and  the  wife  of  the  member 
is  named  as  beneficiary,  the  benefits 
must  go  to  the  heirs  of  the  dueeiiscd 


member,  and  not  to  the  heirs  of  his 
wife:  Middeke  v.  Balder,  198  111. 
590,  92  Am.  St.  Eep.  284,  59  L.  R. 
A.  653,  64  N.  E.  1002;  Southwell  v. 
Gray,  35  Misc.  Rep.  740,  72  N.  Y. 
Supp.  342.  A  different  conclusion 
was  reached  in  Cowman  v.  Rogers, 
73  Md.  403,  10  h.  R.  A.  550,  21  Atl. 
64,  where  it  was  held  that  there  waa 
nd  presumption  of  survivorship,  but 
that  in  the  absence  of  competent  and 
sufficient  evidence  to  show  that  the 
wife,  the  nominated  beneficiary,  died 
before  her  husband,  her  legal  repre- 
sentatives were  entitled  to  the  fund. 
It  has  also  been  held  by  an  inferior 
court  in  New  York  that  if  husband 
and  wife  perish  together  at  sea,  and 
there  Is  no  evidence  to  authorize  a 
different  conclusion,  It  will  be  pre- 
sumed that  the  husband  survived  the 
wife:  Moehring  v.  Mitchell,  1  Barb. 
Ch.  (N.  Y.)  264.  If  a  mother  and 
her  infant  son  perish  in  a  common 
catastrophe,  and  there  is  no  positive 
evidence  as  to  which  perished  first, 
there  is  no  presumption  of  survivor- 
ship, but  it  will  be  presumed  that 
both  perished  at  the  same  time: 
Stinde  v.  Goodrich,  3  Eedf.  Surr.  (N. 
Y.)  87.  The  same  presumption  pre- 
vails as  to  mother  and  child,  regard- 
less of  age  or  the  sex  of  the  child : 
Moehring  v.  Mitchell,  1  Barb.  Ch. 
(N.  Y.)  264;  Eussell  v.  Hallett,  23 
Kan.  276;  Cook  v.  Caswell,  81  Tex. 
67S,    17    S.   W.    385,     In   case'  of   a 
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§  65  (61,  62).  Presumption  of  payment  from  lapse  of 
time — Origin,  nature  and  effect  of  the  presumption. — The 
origin  of  the  presumption  that  after  a  great  lapse  of  time 
a  debt  is  paid  must  be  attributed  to  the  means  of  enforc- 
ing payment  of  debts  generally.  It  must  be  conceded  that 
until  the  creditor  sought  to  enforce  a  claim,  there  existed 
no  raison  d'etre  for  the  promulgation  of  a  rule  which 
should  prevent  his  recovery.  Granted,  also,  that  the  means 
of  recovery  were  by  action  at  law,  and  that  the  judges  were 
first  called  upon  to  consider  the  merits  of  the  demand, 
their  comments,  their  animadversion  on  stale  claims  pre- 
sented, when  perhaps  witnesses  were  dead  or  had  left  the 
realm,  when  i-ecords  were  lost  or  destroyed,  formed  the 
germ  of  an  arbitrary  limitation  which  they  felt  called  upon 
to  place  upon  the  right  of  action  and  recovery  in  such 
cases.  It  is  said  that  by  the  common  law  there  was  no 
stated  or  fixed  time  for  the  bringing  of  actions.  This  law 
was  always  open ;  satisfaction  was  never  presumed.  In  the 
progress  of  society,  however,  it  was  found  necessary  to  sup- 
ply this  deficiency  by  statute  and  to  compel  men  to  prose- 
cute their  rights  within  a  reasonable  time,  or  to  abandon 
them  forever.  Hence  we  find,  from  the  reign  of  Henry  I, 
a  succession  of  statutes,  narrowing  the  latitude  of  the  com- 
mon law  in  this  respect,  and  limiting  the  time  in  which 
actions  might  be  brought  to  shorter  and  shorter  periods 
until  they  had  brought  it  down,  in  most  cases,  to  twenty 
years  only,  and  in  many  to  a  still  shorter  time.^®  Black- 
mother  aged  sixty-nine  years,  her  sou-  126,  78  Am.  St.  Bep.  842,  51  L.  E. 
in-law,  aged  forty-five,  and  his  two  A.  863,  37  Atl.  634.  No  presump- 
children,  aged  respectively  ten  and  tion  of  survivorship  exists  as  between 
seven  years  of  age,  who  all  perished  a  father,  seventy  years  of  age,  and 
in  the  same  shipwreck,  there  is  no  his  daughter,  thirty-three  years  of 
presumption  of  survivorship:  Newell  age,  each  of  whom  perished  in  the 
V.  Nichols,  75  N.  Y.  78,  31  Am.  Bep.  same  disaster.  In  the  absence  of  all 
424;  and  if  three  sisters  perish  in  evidence  of  survivorship  in  such  case, 
the  same  calamity,  no  fact  or  circum-  the  presumption  is  that  the  death  of 
stance  appearing  from  which  it  may  each  occurred  at  the  same  instant: 
be  inferred  that  either  survived  the  Coye  y.,,Leao)i,  8  Met.  (Mass.)  371, 
other,  the  rights  of  succession  to  41  Am.  Dec.  518. 
their  estate  are  to  be  determined  as  is  For  most  of  the  historical  data 

if  death  occurred  to  all-  at  the  same       and   general  '  conclusipns   in   this   sec- 
moment:  Petition  of  Wilbor,  20  H.  1.       tion,  acknowledgment  is  made  to  the 
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stone  tells  us  that  the  reasons  upon  which  these  statutes 
were  founded  were,  first,  because  the  law  will  not  disturb 
an  actual  possession  in  favor  of  a  claim  which  has  been 
suffered  to  lie  dormant  for  a  long  and  unreasonable  time; 
secondly,  because  it  presumes  that  he  who  has  for  a  long 
time  had  the  undisturbed  possession  of  either  goods  or 
lands,  however  wrongfully  obtained  at  first,  has  either  pro- 
cured a  lawful  title  or  made  satisfaction  to  the  injured, 
otherwise  he  would  have  been  sooner  sued;  and  thirdly, 
because  it  judges  that  such  limitations  tend  to  the  preven- 
tion of  innumerable  perjuries,  the  preservation  of  the 
public  tranquility,  and,  what  it  values  perhaps  more  than 
all,  the  suppression  of  contention  and  strife  among  men. 
Such  famous  judges  as  Hale,  Holt  and  Mangfield  were  fore- 
most in  endeavoring  to  render  certain  that  which  they  be- 
lieved should  be  made  certain — the  period  after  which  the 
creditor's  right  to  recover  an  alleged  claim  should  be  dis- 
regarded-^® As  statutes  of  limitation  were  from  time  to 
time  enacted,  judges  both  in  the  courts  of  law  and  chancery 


opinion  &f  Kirkpatrick,  C.  J.,  in 
Buchannau  v.  Rowland,  5  N.  J.  Jj. 
845   (721). 

19  Lord  Hale  is  said  to  be  the  first 
who  advent.ured  upon  this  course;  he 
was  followed  by  Holt,  and  then  came 
Lord  Mansfield  with  still  a  bolder 
step,  the  judges  in  the  chancery,  in 
the  meantime,  keeping  equal  pace,  if 
not  even  going  beyond  the  courts  of 
law.  In  the  case  of  The  King  v. 
Stevens,  one  of  the  corporators  of 
St.  Ivas,  1  Burr.  433,  97  Eng.  Re- 
print, 388,  Lord  Mansfield  said  there 
was  no  direct  and  express  limitation 
when  a  bond  should  be  supposed  to 
be  satisfied;  the  general  rule  was,  in- 
deed, about  twenty  years,  but  it  had 
been  left  to  a  jury  upon  eighteen. 
So,  though  there  was  no  statute  nor 
fixed  rule  of  limitation  as  to  the 
length  of  time  which  should  quiet  the 
possessors  of  these  offices,  yet  they 
ought  not  to  be  disturbed  after  a 
great  length  of  time.  In  the  Win- 
chelsea  Causes,  4  Burr.  1962,  98  Eng. 


Reprint,  22,  the  court  said  they  had 
unanimously  resolved  that  after 
twenty  years'  undisturbed  possession 
of  a  corporate  franchise  they  would 
grant  no  rule  upon  a  corporator  to 
show  by  what  right  he  held.  This 
resolution  was  founded,  not  on  any 
express  provision  of  the  law,  but  in 
analogy  to  the  rules  established  in 
other  cases.  By  the  statutes  of  limi- 
tation, they  said,  writs  of  formedon 
and  entry  into  lands  were  confined 
to  twenty  years,  writs  of  error  were 
confined  to  twenty  years,  courts  of 
equity  did  not  allow  the  redemption 
of  mortgages  after  twenty  years, 
bonds  which  had  lain  dormant  should 
be  presumed  to  be  paid  after  twenty 
years,  ejectments  required  proof  of 
possession  within  twenty  years,  and 
so,  leaning  upon  these  cases,  they  ex- 
tended the  doctrine  by  analogy,  with- 
out positive  statute,  to  the  case  of  a 
corporate  franchise  then  depending 
before  them:  Buehannan  t.  Rowland 
supra. 
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by  a  kind  of  judicial  legislation  gradually  extended  tlie 
principles  involved  in  such  statutes  by  analogy  to  cases 
■which,  though  not  within  the  letter,  were  yet  within  the 
spirit  of  the  law.  Although  the  courts  recognized  the  prin- 
ciple that  when  a  debt  is  shown  to  exist  it  should  be  pre- 
sumed to  continue  until  payment  is  shown,  yet  they  held 
that  the  payment  of  a  debt  may  be  inferred  or  presumed 
from  a  failure  to  make  demand  for  a  long  period  of  time, 
and  from  other  circumstances  apparently  inconsistent  with 
the  continuance  of  the  debt.^"  The  rule  that  payment  of 
debts  may  be  presupaed  from  the  lapse  of  time  is  one  of 
convenience  and  policy,  the  result  of  a  necessary  regard  to 
the  peace  and  security  of  society.  The  presumption  of  pay- 
ment from  a  great  lapse  of  time  is  founded  upon  the  ra- 
tional ground  that  a  person  naturally  desires  to  possess 
and  enjoy  his  own,  and  that  an  unexplained  neglect  to  en- 
force an  alleged  right,  for  a  long  period,  casts  suspicion 
upon  the  existence  of  the  right  itself.  This  presunaption 
may  be  fortified  or  rebutted  by  circumstances.  The  fact 
that  a  plaintiff  during  the  period  when  he  might  have  en- 
forced his  demand  by  suit,  if  he  had  one,  was  in  indigent 
circumstances  and  needed  the  use  of  his  means  is  a  cir- 
cumstance tending  to  fortify  the  presumption  that  the  de- 
mand has  been  paid  or  otherwise  satisfied.^^  "Justice  can- 
not be  satisfactorily  done  when  parties  and  witnesses  are 
dead,  vouchers  lost  or  thrown  aWay,  and  a  new  generation 
has  appeared  on  the  stage  of  life,  unacquainted  with  the 
affairs  of  a  past  age  and  often  regardless  of  them.  .  Papers 
which  our  predecessors  have  carefully  preserved  are  often 
thrown  aside  or  scattered  as  useless  by  their  successors. 
It  has  been  truly  said  that  if  families  were  compelled  to 
preserve  them  they  would  accumulate  to  a  burdensome  ex- 

20  Buchannan  v.  Rowland,  5  N.  J.  Hamlin,  10  L.  R.  A.  454.  See,  also, 
Ii.  721.  Tor  a  discussion  of  the  gen-  cases  cited  hereafter. 
eral  subject,  see  notes  to  Alston  v.  21  Bean  v.  Tonnele,  94  N.  Y.  381, 
Hawkins,  18  Am.  St.  Rep.  879-888,  46  Am.  Rep.  153;  see  Whart.  Ev.,  § 
and  Dixon  v.  Gourdin,  1  t.  R.  A.  1363;  Ross  v.  Darby,  4  Munf.  (Va.) 
628,  of  the  payment  of  a  mortgage,  428;  Miller  v.  Smith's  Exrs.,  16 
Kellogg  V.  Dickinson,  1  L.  R.  A.  346,  Wend.  (N.  T.)  425;  Waddell  v.  El- 
and of  a  judgment,  Beekman  v.  mendorf,  10  N.  Y.  170, 
Evidence  I — 21 
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tent.  Hence,  statutes  of  limitation  have  been  enacted  in 
all  civilized  communities,  and  in  cases  not  witMn  them, 
prescription  or  presumption  is  called  in  as  an  auxiliary  to 
the  administration  of  justice.  Courts  of  equity  consider  it 
mischievous  to  encourage  claims  founded  on  transactions 
that  took  place  at  a  remote  period.  They  therefore  grant 
no  relief  after  a  great  length  of  time.  In  a  word,  the  most 
solemn  muniments  are  presumed  to  exist  in  order  to  sup^ 
port  long  possession;  the  most  solemn  of  human  obligations 
lose  their  binding  efficacy  and  are  presumed  to  be  dis- 
charged after  a  lapse  of  many  years.  "^^  These  and  other 
considerations  have  led  to  a  long  line  of  decisions  estab- 
lishing the  rule  that,  independently  of  any  statute  of  limi- 
tations, a  debt,  which  has  been  due  and  unclaimed  and 
without  recognition  or  the  payment  of  interest  for  twenty 
years  after  becoming  due,  has  been  paid.^*  We  shall  now 
give  illustrations  of  its  application  in  relief  of  variou,s 
forms  of  obligations. 

§  65a  (61,  62).    Same — Illustrations  of  application. — It 

has  been  held  that  a  judgment  should  be  presumed  to  be 
paid  after  twenty  years,  although  an  execution  had  been 
issued  upon  it,  and  a  levy  made  on  lands,  and  although 
proceedings  upon  the  execution  had  been  restrained.^*  A 
suit  to  revive  a  suit  in  equity  founded  on  a  judgment  more 

22  Foulk  V.  Brown,  2  Watts  (Pa.),  327;  Lyon  v.  OdeU,  65  N.  Y.  28; 
209,  215;  Bean  v.  Tonnele,  94  N.  Y.  Newcomb  v.  St.  Peter's  Church,  2 
381,  46  Am.  Eep.  153.  Sand.  Ch.   (N.  T.)   636;   Courtney  v. 

23  Brock  r.  Savage,  31  Pa.  410;  Staudenmayer,  56  Kan,  392,  54  Am. 
Lyon  V.  Adde,  63  Barb.  (N.  Y.)  89;  St.  Eep.  592,  43  Pac.  758;  Williams 
Jarvis  v.  Albro,  67  Me.  310;  Oldeu  v.  Mitchell,  112  Mo.  300,  20  S.  W. 
V.  Hubbard,  34  N.  J.  Eq.  85;  Peter's  647. 

Appeal,  106  Pa.  340;  Cowie  v.  Fisher,  24  Buchanan   v.   Eowland,   5   N.   J. 

45  Mich.  629,  8  N.  W.  586;  Manning  L.  845    (721*).     In  Gulick  v.  Loder, 

V.  Meredith,  69  Iowa,  430,  29  N.  W.  1  Green    (13  N.  J.  L.),  68,  23  Am. 

336;   Willingham  f.  Chick,   14  S.   C.  Deo.    711,   the   supreme   court   again, 

93;  Lyude  v.  Dennison,  3  Conn.  391;  in  an  opinion  by  Ewing,   C.  J.,   ap- 

Ludlow  y.  Van  Camp,  7  N.  J.  L.  113,  proved  of  and  affirmed  this  doctrine, 

11  Am.  Deo.  529;   Clark  v.  Clement,  and  applied  it  in  a  suit  upon  a  judg- 

33  N.  H.  563;  Goodwyn  v.  Baldwin,  ment   obtained    in    Pennsylvania    to 

59  Ala.  127;  Bay  v.  Pearee,  84  N.  C.  which  the  New  Jersey  statute  of  limi- 

485;  Bellas  v.  Levan,  4  Watts  (Pa.),  tations   did  not  apply. 
294;   MoCormiek    v.   Evans,    33     111. 
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than  twenty  years  old  was  dismissed,  the  judgment  being 
presumed  to  be  paid.^^  As  to  bonds,  Lord  Chancellor  Tal- 
bot says^®  that  after  twenty  years,  and  no  interest  paid  dur- 
ing that  time,  a  bond  shall  be  presumed  to  be  satisfied,  un- 
less something  appears  to  answer  for  that  length  of  time; 
and,  after  a  verdict  at  law,  he  granted  an  injunction  to 
stay  proceedings.^''  In  our  own  courts  it  has  been  held  in 
a  large  number  of  cases  in  varying  language  that  the  pre- 
sumption applies  to  bonds — that  bonds  appearing  to  be 
dated  above  twenty  years  before  they  are  exhibited  are  to 
be  presumed  paid,  and  to  be  rejected  unless  the  claimant 
shall  give  to  the  court  satisfactory  reasons  to  avoid  the 
presumption.^*  As  to  mortgages  the  same  rule  is  applied, 
that  more  than  twenty  years  having  elapsed  since  the 
maturity  of  the  mortgage  debt,  the  law  presumes  the  mort- 
gage satisfied,  that  is,  of  course,  assuming  that  no  claim 
has  been  made,  no  interest  paid  and  no  circumstances  to 
explain  the  delay.^*  When  the  mortgagee  is  in  possession, 
the  right  of  the  mortgagor  will  be  barred  in  twenty  years 
from  the  entry  after  breach  of  condition.  So  if  the  mort- 
gagee suffers  the  mortgagor  to  remain  in  possession  twenty 
years  after  breach  of  condition,  payment  is  presumed.  In 
both  cases  the  time  is  reckoned  from  the  breach  of  condi- 

25  Bird's  Admr.  v.  Inslee's  Exrs.,  S.  C.  49;  Delany  v.  Eobinson,  2 
23  N.  J.  Eq.  363.  See,  also,  Sinsler  Whart.  (Pa.)  503;  Norvell  v.  Little, 
V.  Holmes,  2  S.  C.  483;  Miller  v.  79  Va.  141;  Hale  t.  Pack's  Ex.,  10 
Smith's  Exrs.,  16  Wend.  (N.  T.)  W.  Va.  145;  Haskell  v.  Keen,  2  Nott 
425;  Chapman  v.  Loomis,  36  Conn.  &  McC.  (S.  C.)  160;  Cottle  t.  Payne, 
459.  3   Day    (Conn.),   289,   Fed.   Cas.   No. 

26  Humphreys  v.  Humphreys,  3  P.  3268;  Levy  v.  Hampton,  1  MeCord 
Wms.   395,  24  Eng.  Eeprint,  1116.  (S.  C),  145. 

27  See,  also,  Searle  v.  Barrington,  29  Agnew  v.  Renwiok,  27  S.  C. 
2  Str.  813,  93  Eng.  Beprint,  875.  In  562,  4  S.  E.  223;  Bowie  v.  Poor 
an  anonymous  ease  (6  Mod.  22,  87  School  Society,  75  Va.  300;  Pryor 
Eng.  Reprint,  786),  Holt,  C.  J.,  says:  v.  Wood,  31  Pa.  142;  Inches  v.  Leon- 
"If  a  bond  be  of  twenty  years'  stand-  ard,  12  Mass.  379;  Jackson  v.  Wood, 
ing  and  no  demand  proved  thereon  12  Johns.  (N.  Y.)  242,  7  Am.  Dec. 
or  good  cause  shown  for  so  long  for-  315 ;  Sweetser  v.  Lowell,  33  Me.  446 ; 
bearance,  upon  solvit  ad  diem,  I  will  Earned  v.  Barned,  21  N.  J.  Eq.  245; 
intend    it    paid."  Smith   v.   Niagara   Fire   Ins.    Co.,   60 

28  Smith   V.   Benton,   15   Mo.    371;  Vt.  682,  6  Am.  St.  Bep.  144,  1  L.  E. 
Durham   v.    Greenly,   2   Harr.    (Del.)  A.  216,  15  Atl.  353;  Delaney  v.  Bru- 
124;  .  Tinsley    v.    Anderson,    3     Call  nette,  62  Wis.  615,  23  N.  W.  22, 
(Va.),  329;    Shubrick  v.   Adams,   20 
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tion.^"  The  presumption  of  payment  also  arises  on  notes 
or  other  evidence  of  indebtedness  not  under  seal  not  paid 
witHn  twenty  years  from  maturity.  Thus  in  an  action  on 
a  note  more  than  twenty  years  overdue,  although  the  stat- 
ute of  limitations  may  not  be  a  bar  because  of  the  maker's 
absence  from  the  state,  still  there  is  a  presumption  of  pay- 
ment; and  evidence  that  the  holder  was  poor  during  that 
period  is  competent  to  fortify  the  presumption.  The  pre- 
sumption of  payment  arising  from  lapse  of  time  is  the  same, 
whether  the  debt  is  evidenced  by  bond  or  note,  and  arises 
after  the  lapse  of  twenty  years,  and  not  before,  in  the 
absence  of  evidence  rebutting  the  presumption.*^  The  rule 
is  the  same  as  to  taxes.  They  cannot  have  any  higher 
character  in  this  respect  than  debts  due  by  specialty  and 
of  record.  The  assessment  is  in  the  nature  of  a  judgment, 
and  the  warrant  for  the  collection  operates  like  an  execu- 
tion.*^ The  rule  applies  to  merchants'  accounts;**  accounts 
due  upon  covenant;^  money  due  on  contract  for  purchase 
of  land;^^  recognizances'  in  orphan's  court;^^  and  rents  re- 
served in  a  perpetual  lease  or  conveyance  in  fee,  but  not  a 
presumption  that  the  covenant  was  released  or  discharged.*^ 
On  the  same  general  principle,  it  may  be  presumed  that  an 
estate  has  been  duly  distributed;*^  that  an  administrator 
was  qualified ;'^^  or  that  he  has  made  a  settlement;*"  and 
when  lands  are  conveyed  to  a  trustee  with  which  to  pay 
debts,  it  will  be  presumed  that  he  has  paid  them;"  but 

so  Tripe  v.  Maroy,   39   N.   H.   439,  34  Stockton's   Admr.   v.   Johnson,   6 

448;  2  Story's  Bq.  Jur.,  §   1028a,  b;  B.  Mon.   (Ky.)   409. 

3  Greenl.  Cruise,  114,  note.  35  Morrison   \.   Funk,   23   Pa.   421; 

81  Bean  v.  Tonnele,  94  N.   Y.  381,  MoCormick   v.    Evans,   33    111.    327. 

46  Am.  Eep.  153;  Lash  v,  Von  Neida,  36  Ankeny  v.  Penrose,   18  Pa.   190. 

109   Pa.    207;    Clark   v.    Clement,   33  »7  Lyon  v.   Odell,   65    N.   Y.   28. 

N.   H.   563;    Dickson   v.   Gourdin,   26  3S  Hooper   v.   Honcll,   52   Ga.    315. 

S.  C.  391,   2   S.  E.   303.  39  Battles  v.  Holley,  6  Me.  145. 

32  Hopkinton  v.  t^pringfield,  12  N.  40  Austin  v.  Jordan,  35  Ala.  642; 
H.  328;  Fisher  v.  Mayor  of  New  Gregg  v.  Bethca,  6  Port.  (Ala.)  9; 
York,  6  Hun  (N.  Y.),  64;  Dalton  v.  O'Brien  v.  Holland,  3  Blackf.  (Ind.) 
Bethlehem,    20   N.    H.    505;    Andover  490. 

V.  Merrimack  County,  37  N.  H.  437;  4i  Drysdale's   Appeal,   14   Pa.   531; 

Elliott      T.       Williamson,      11      Lea  Webb  v.  Dean,  21  Pa.  29;  Prerost  v. 

(Tenn.),  38.  Gratz,    6   Wheat.    (XJ.    S.)    481,   5   L. 

33  Kinggland  v.  Roberts,  2  Paige  Ed.  311;  Coleman  v.  Lane  26  Ga 
Ch.    (N.  Y.)    193.  515. 
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this  is  not  so  as  against  a  legatee  wlien  tlie  legacy  is  a 
lien  on  land.^^  Tlie  presumption  is  also  applicable  to 
tlie  case  of  a  covenant  for  the  delivery  of  property  or 
performance  of  other  like  duties.*^  In  the  case  of  a  debt 
payable  by  installments,  the  presumption  applies  to 
each  installment  as  it  falls  due." 

§  66  (63).  Lapse  of  time  not  a  bar,  but  evidence  to 
raise  the  presumption. — A  sharp  distinction  must  be 
drawn  between  the  length  of  time  which  operates  as  a  bar 
to  a  claim  and  that  which  is  only  used  by  way  of  evidence 
of  payment.  The  former  is  conclusive,  the  latter  presump- 
tive— the  former  says  the  statute  of  limitation  provides 
that  this  action  may  not  be  maintained  after  a  certain  num- 
ber of  years  and  therefore  the  plaintiff  must  fail;  the  lat- 
ter says  this  is  a  stale  claim,  it  is  twenty  years  old,  and 
before  the  plaintiff  can  succeed  he  must  rebut  the  pre- 
sumption of  payment  which  the  law  raises.  "A  jury  is 
concluded  by  length  of  time  that  operates  as  a  bar: 
as,  where  the  statute  of  limitation  is  pleaded  in  bar  to  a 
debt;  though  the  jury  is  satisfied  that  the  debt  is  due 
and  unpaid,  it  is  still  a  bar:  so  in  the  case  of  prescrip- 
tion, if  it  be  time  out  of  mind,  a  jury  is  bound  to  conclude 
the  right  from  that  prescription,  if  there  could  be  a  legal 
commencement  of  the  right.  But  any  written  evidence 
showing  that  there  was  a  time  when  the  prescription  did 
not  exist,  is  an  answer  to  a  claim  founded  on  prescription. 
But  length  of  time  used  merely  by  way  of  evidence  may 
be  left  to  the  consideration  of  the  jury  to  be  credited  or 
not,  and  to  draw  their  inference  one  way  or  the  other,  ac- 
cording to  circumstances.  For  instance,  there  is  no  stat- 
ute of  limitations  that  bars  an  action  upon  a  bond;  but 
there  is  a  time  when  a  jury  may  presume  the  debt  to  be 
discharged:  as  where  no  interest  appears  to  have  been  paid 
for  sixteen  years.  But  if  a  witness  is  produced  to  prove 
the  contrary,  as  by  showing  the  party  not  to  have  been  in 

42  Williams   v.    Williams,     82   Wis.  «  State   v.   Lobb,   3    Harr.    (Del.) 

393,  52  N.  W.  429.  421, 

*3  Phillips    V.    Morrison,    3     Bibb 
(Ky.),  105,  6  Am.  Dee.  638. 
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circumstances  to  pay,  or  a  recent  acknowledgment  of  the 
debt,  the  jury  must  say  the  contrary."*^  The  statute  may 
be  pleaded  in  bar  and  is  conclusive,  though  the  debt  is  not 
paid;  but  the  lapse  of  time  only  raises  a  presumption  which 
may  be  repelled  by  other  circumstances  to  be  considered 
in  arriving  at  the  truth.  This  presumption,  in  the  nature 
of  a  receipt  written  by  the  hand  of  time,  may,  however, 
be  overcome  by  affirmative  proof  that  the  debt  as  a  mat- 
ter of  fact  has  not  been  paid,  and,  when  the  presumption 
is  overcome,  the  liability  of  the  debtor  continues.  In  this 
respect  presumption  of  payment  differs  from  the  statute 
of  limitations.  The  latter  is  an  absolute  bar  to  an  action 
on  a  simple  contract,  even  if  the  debt  remains  unpaid,  and 
that  bar  is  removed  only  by  a  new  promise  to  pay  or  by 
an  acknowledgment  of  the  debt  consistent  with  a  promise 
to  pay.  But,  while  the  presumption  of  payment  after  the 
lapse  of  twenty  years  may  be  rebutted,  the  evidence  to 
rebut  it  must  be  satisfactory  and  convincing,  and  this  is 
especially  so  when  the  suit  is  not  brought  until  after  the 
debtor's  death.*®  When  twenty  years  have  elapsed  since 
a  debt  became  due,  the  jury  ought  to  presume  that  it  has 
been  paid.  In  fact,  the  lapse  of  this  period  of  time  is  suf- 
ficient prima  fade  evidence  of  payment,  and  it  must  be 
accepted  by  the  court  and  jury  unless  there  is  other  evi- 
dence to  explain  the  delay  and  rebut  the  presumption.*'' 
Thus  it  will  be  seen  that  length  of  time  is  no  positive  bar, 
but  that  it  is  proper  evidence  to  be  left  to  the  jury  to  aid 

45  Mayor  of  Kingston  on  Hull  7.  Met.    (Mass.)    26,  35  Am.  Dec.   384; 

Horner,    1    Cowp.    102,    98    Eng.    Ee-  Gregory   v.    Commonwealth,    121     Pa. 

print,    989,    993;    Livingston    f.   Liv-  611,  6  Am.    St.    Rep.    804,    15    Atl. 

ingston,   i   Jolins.   Ch.    (N.   Y.)    287,  452;  Wingett's  Appeal,  122  Pa.  486, 

8  Am.  Dec.  562;  Wanamaker  v.  Van  15  Atl.   863;    Fidelity   Title  &   Trust 

Buskirk,  1  Saxt.  Ch.  (N.  J.  Eq.)  685,  Co.  v.  Chapman,  226  Pa.  312,  75  Atl. 

23   Am.   Dec.   748.  428;  Gulick  v.  Loder,  1  Green  (N.  J. 

«  Allen  V.  Bverly,  24  Ohio  St.  97;  L.),  68,  23  Am.  Deo.  711;  Jackson  v. 
Brobst  V.  Brock,  10  Wall.  (U.  S.)  Pierce,  10  Johns.  (N.  Y.)  414. 
519,  19  L.  Ed.  1002;  Bailey  v.  Jack-  47  King's  Ex.  v.  Coulter's  Exr.,  2 
son,  16  Johns.  (N.  Y.)  210,  8  Am.  Grant  Gas.  (Pa.)  77;  Cope  v.  Hum- 
Dec.  309;  Alston  v.  Hawkins,  103  phreys,  14  Serg.  &  R.  (Pa.)  21; 
N.  C.  3,  18  Am.  St.  Rep.  874,  11  S.  Brock  v.  Savage,  31  Pa.  410;  Bellas 
E.  164;  Shields  v.  Pringle,  2  Bibb  v.  Levan,  4  Watts  (Pa.),  294;  TiFgh- 
(Ky.),  387;   Howland  v.  Shurtleff,  2  man  v.  Fisher,  9  Watts  (Pa.)  442. 
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in  deciding  on  the  presumption.*^  This  presumption  of 
payment  in  reference  to  debts  not  embraced  in  the  stat- 
ute of  limitations,  although  just  as  important,  is  not  a  pre- 
sumption of  law — one  which  the  court  itself  may  apply — 
but  one  of  fact,  which  shifts  the  burden  of  proof.  It  prima 
facie  obliterates  the  debt  and  shifts  the  burden  of  proof  to 
the  creditor,  not  to  establish  a  new  contract,  as  in  a  case 
where  a  debt  is  barred  by  the  statute  of  limitations,  but  to 
show  that  payment  of  the  debt  has  not  been  made.*^  It 
is  one  of  those  strong  presumptions  which  from  frequent 
occurrence  has  become  familiar  to  the  courts,  and  which 
being  constantly  recommended  to  juries,  from  motives  of 
policy,  has  acquired  an  artificial  force  and  become  almost 
as  important  as  a  presumption  of  law.  Although  the  court 
itself  cannot  make  such  a  presumption,  a  new  trial  will 
usually  be  granted  if  a  jury  disregards  it.^* 

§  67  (64).  Mere  lapse  of  time  less  than  twenty  years, 
not  enough. — The  presumption  of  payment  after  twenty 
years  would  seem,  on  the  principle  of  expressio  unius,  ex- 
clusio  alterius,  to  entirely  exclude  the  proposition  that  a 
shorter  period  could,  under  any  circumstances,  suffice  to 
raise  it.  That  is  not  so,  however,  and  the  subject  divides 
itself  into  the  cases  of  periods  exceeding  twenty  years,  less 
than  twenty  years,  and  less  than  twenty  years  when  there 
are  other  circumstances  which,  together  with  the  lapse  of 
time,  are  held  sufficient  to  raise  the  presumption.  But  from 
lapse  of  time  alone,  this  presumption  can  never  arise,  unless 
the  full  period  of  twenty  years  has  expired.  If  a  shorter 
period,  even  a  single  day  less  than  twenty  years,  has  elapsed, 

*8  Lesley   v.   Nones,   7   Serg.   &  E.  173;    McQueen   v.    Fletcher,    4   Kich. 

(Pa.)   410;  Boardman  v.  DeJTorest,  5  Eq.    (S.   C.)    152;   Courtney  v.   Stau- 

Conn.    1;    Pickering   v.    Stamford,    2  denmeyer,   56  Kan.   392,  54  Am.   St. 

Ves.   Jr.   272,  581,  30   Eng.  Eeprint,  Eep.   592,   43   Pae.   758;    Jameson   v. 

629,     787;     Jackson     v.     Sackett,     7  Eixey,  94  Va.  342,  64  Am.  St.  Eep. 

Wend.  (N.  Y.)  94;  Stover  and  Barnes  726,  26  S.  E.  861;   H^art  v.  Goadby, 

V.  Duren,   3    Strob.    (S.    C.)    448,   51  138  App.  Div.  160,  123  N.  Y.  Supp. 

Am.  Dee.   634.  166. 

«  Stover   and  Barnes  v.   Duren,   3  60  Stover  and  Barnes  r.  Duren,  su- 

Strob.  (S.  C.)  448,  51  Am.  Deo.  634';'  pra. 
Yarnell  v.   Moore,    3    Cold.     (Tenn.) 
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the  presumption  of  satisfaction  does  not  arise.  A  lapse  of 
time  less  than  twenty  years,  in  cases  to  which  the  statute 
does  not  apply,  is  only  a  circumstance  which  may,  with 
others,  afford  proof  of  payment,  but  is  of  itself  insufficient 
for  the  purpose. ^^  For  example,  the  mere  lapse  of  fourteen 
years  since  a  debt  became  due,  unconnected  with  pertinent 
circumstances  proved,  from  which  an  inference  of  payment 
of  the  debt  may  be  reasonably  drawn,  does  not  authorize  a 
presumption  of  payment  by  a  court  or  jury.  Circum- 
stances which  cannot  generate  in  the  mind  more  than  a 
mere  suspicion  that  the  debt  has  been  paid,  and  which  are 
so  remote  from  the  question  in  issue,  as  probably  will  con- 
fuse and  mislead  the  mind  instead  of  furnishing  data,  from 
which  correct  inferences  may  be  drawn  as  to  the  truth,  are 
not  even  admissible  as  evidence  in  connection  with  the  lapse 
of  time,  when  less  than  twenty  years  have  elapsed  since  the 
bond  or  covenant  became  due,  unless  aided  and  strength- 
ened by  other  circmnstances  pertinent  and  relevant,  which 
together  with  them  and  the  lapse  of  time,  where  consider- 
able, niay  reasonably  authorize  the  inference  of  paj^ment.^- 
And  when,  by  the  expiration  of  the  full  period,  the  pre- 
sumption of  payment  has  acquired  an  artificial  force,  so 
that  it  stands  in  place  of  belief,  even  an  admission  that  the 
payment  has  not  been  made  cannot  of  itself  destroy  the  ef- 
fect which  considerations  of  policy  have  given  to  a  certain 
period  of  time.^^  The  presumption  raised  from  a  definite 
time  no  more  permits  a  jury  to  give  to  a  shorter  time  a 
force  beyond  its  natural  efficacy  in  producing  belief,  than 
the  bar  under  the  statute  of  limitations  permits  a  near  ap- 
proach to  the  statutory  period  to  avail;  and  a  verdict  found 

51  Calwell  V.  Prindle,  11  W.  Va.  of  action  ovit  of  the  statute  of  limi- 
307 ;  Thomas  v.  Hunnieutt,  54  Ga.  tatious.  Stover  and  Barnes  v.  Diiren, 
337;  Lesley  v.  Nones,  7  Serg.  &  R.  3  Strob.  (S.  C.)  448,  51  Am.  Dec. 
(Pa.)   410.  634.     But   it   was   held   in   Levers   v. 

52  Calwell  V.  Prindle,  supra.  See,  Van  Buskirk,  7  Watts  &  S.  (Pa.) 
also,  Husky  v.  Maples,  2  Cold.  (Tenn.)  70,  that  it  does  not  require  so  strong 
L'5,  88  Am.  Dec.  588,  and  note.  evidence  to  rebut  the  presumption  of 

53  In  considering  admissions  which  payment,  arising  after  a  lapse  of 
rpbut  this  presumption,  the  same  twenty  years,  as  it  does  to  take  a 
principles  are  applicable  as  in  con-  ease  out  of  the  statute  of  limitations, 
sideling   admissions   to   take   a   cause  See  §  69,  post. 


329  PRESUMPTIONS.  §  67a  (64) 

in  contravention  of  this  principle  will  be  set  aside.''  In 
estimating  whether  the  twenty  years  have  elapsed  without 
payment,  the  time  in  which  for  any  reason  the  creditor  has 
no  legal  right  to  bring  suit  must  be  excluded.^^  The  law 
gives  to  the  lapse  of  time  an  artificial  and  technical  weight 
beyond  that  which  it  would  naturally  have  as  a  mere  cir- 
cum,stance,  bearing  on  the  question  of  payment.^'^ 

§  67a  (64).  Same — Illustrations. — From  the  fact  that 
where  the  period  of  lapsed  time  is  less  than  twenty  years, 
those  having  the  burden  of  evidence  invariably  produce 
such  concomitant  matter  as  will  bridge  the  gap,  there  is  a 
paucity  of  decision  right  on  the  point.  In  regard  to  a  mort- 
gage it  was  held  that  no  presumption  arose  from  the  lapse 
of  nineteen  years,  or  of  a  less  time,  particularly  where  for 
a  part  of  the  time  the  business  of  the  courts  was  interfered 
with  by  war.^''  In  the  case  of  notes  sued  on  seventeen  years 
after  the  due  date,  it  was  held  that  the  presumption  of  pay- 
ment raised  by  the  lapse  of  twenty  years  no  more  permits 
a  jury  to  give  to  a  shorter  time  a  force  beyond  its  natural 
efficacy  in  producing  belief  than  the  bar  under  the  statute 
of  limitations  permits  a  near  approach  to  the  statutory 
period  to  prevail;  and  a  verdict  found  in  contravention  of 
the  principle  herein  stated  will  be  set  aside.^*  The  mere 
lapse  of  time,  less  than  twenty  years,  between  the  rendi- 
tion of  a  judgment  and  the  commencement  of  the  suit  upon 
it  raises  no  presumption  that  it  has  been  paid.°^     In  the 

54  Smithpeter  v.  Ison's  Admr.,  4  388;  Boyce  v.  Lake,  17  S.  C.  481,  43 
Rich.   (S.  C.)    203,  53  Am.  Dec.  732.       Am.    Rep.   618;    Penrose   v.    King,    1 

55  Criss   V.   Criss,   28  W.   Va.   388;       Yeates  (Pa.),  344. 

Mason  v.  Spurlook,  4  Baxt.    (Tenn.)  59  Ingraham  v.   Baldwin,   9   N.    Y. 

554;    Boyce   v.   Lalie,    17    S.    C.    481,  45;  Miller  v.  Smith's  Exrs.,  16  Wend. 

43   Am.  Eep.   618;    Penrose  v.   King,  (N.   Y.)    425;    Daby   v.   Ericsson,   45 

1  Yeates  (Pa.),  344.  N.    Y.    786.     In    Tennessee,    however, 

66  Walker   v.  Wright,   2  Jones    (N.  the     iinexplained     lapse     of     sixteen 

C),   155.  years  has  been  held  to  raise  the  pre- 

57  Boon  V.  Pierpoint,  28  N.  J.  Eq.  sumption  of  payment:  Kilpatrick  v. 
7;  Delaney  v.  Brunette,  62  Wis.  615,  Brashear,  10  Heisk.  .(Tenn.),  37l1; 
23   N.   W.   22.  Bender      v.      Montgomery,      8      Lea 

58  Smithpeter  v.  Isoc's  Admrs.,  4  (Tenn.),  586;  Anderson  v.  Settle,  5 
Rich.  (S.  C.)  203,  53  Am.  Dee.  732.  Snecd  (Tenn.),  202;  McDaniel  v. 
See,   also,  Criss   v.  Criss,   28   W.   Va.  Goodall,  2  Cold.   (Tenn.)   391. 
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case  of  a  bond,  the  application  of  the  rule  where  the  lapse 
is  less  than  twenty  years  has  been  stringently  withheld.*" 
The  presumption  of  payment  of  a  legacy  does  not  arise 
short  of  twenty  years,  unless  aided  by  other  circumstances. 
Seven  years  has  been  held  insufficient.*^ 

§  68  (65).  A  less  period  than  twenty  years  with  other 
circumstances  may  suffice. — As  we  have  already  intimated 
in  the  immediately  preceding  sections  while  treating  this 
subject  with  respect  to  the  different  kinds  of  indebtedness 
to  which  the  presumption  has  been  applied,  it  may  be 
here  stated,  as  a  general  rule,  that  though  the  law  does  not 
raise  a  presumption  of  payment  short  of  twenty  years  from 
the  time  when  the  indebtedness  falls  due,  still  there  is  no 
doubt  that  a  shorter  period  than  that,  aided  by  circum- 
stances which  contribute  to  strengthen  such  presumption, 
may  furnish  sufficient  grounds  to  the  jury  for  inferring  the 
fact  of  payment,  that  is  to  say,  a  shorter  time  than  twenty 
years  may,  in  connection  with  other  circumstances,  warrant 
the  inference  that  payment  has  been  made.*^    The  law  does 

60  Sadler  v.  Kennedy,  11  W.  Va.  Hughes  v.  Hughes,  54  Pa.  240;  Bru- 
187;  Calwell  v.  Prindle,  19  W.  Va.  baker's  Admr.  v.  Taylor,  76  Pa.  83; 
604.  Brigg's  Appeal,  93  Pa.  485;  Will- 
si  Strohm's  Appeal,  23  Pa.  351.  iams  v.  Sims,  1  Rich.  Eq.  (S.  C.) 
See,  also,  notes,  Ingraham  v.  Bock-  53;  Blake  v.  Quash,  3  McCord  (B. 
ius,  11  Am.  Dec.  732,  Richardson  v.  C),  205;  Leiper  v.  Erwin,  5  Terg. 
Richardson,  30  Am.  Dec.  544,  Nolen  (Tenn.)  97;  Atkinson  v.  Dance,  9 
V.  State,  46  Am.  Rep.  253,  and  the  Yerg.  (Tenn.)  424,  30  Am.  Dee.  422; 
notes  on  the  subject  generally  in  88  Calwell's  Exr.  v.  Prindle's  Admr.,  19 
Am.  Dec.  590,  to  the  case  of  Husky  W.  Va.  604;  Danniston  v.  McKeen,  2 
V.  Maples,  2  Cold.  (Tenn.)  25;  and  McLean  (IT.  S.),  253,  Fed.  Cas.  No. 
in  18  Am.  St.  Rep.  879,  to  the  case  3803;  Colsell  v.  Budd,  1  Camp.  27; 
of  Alston  V.  Hawkins,  105  N.  C.  3,  Moore  v.  Pogue,  1  Duv.  (Ky.)  327. 
11  S.  E.  164.  In  King  v.  Coulter,  2  Grant  Cas. 
62  Fleming  v.  Rothwell,  5  Harr.  (Pa.)  77,  the  court  said:  "It  was 
(Del.)  46;  Milledge  v.  Gardner,  33  fifteen  years,  four  months,  and 
Ga.  397;  Gamier  v.  Renner,  51  Ind.  twenty-five  days  after  the  sealed  note 
372;  Davenport  v.  Labauve,  5  La.  of  the  plaintiff's  testator  matured 
Ann.  140;  Copley  v.  Edwards,  5  La.  before  this  action  was  instituted  for 
Ann.  647;  Wooten  v.  Harrison,  9  La.  its  recovery.  No  legal  presumption 
Ann.  234;  Henderson  v.  Lewis,  9  of  payment  such  as,  unrebutted,  the 
Serg.  &  R.  (Pa.)  379,  11  Am.  Dec.  court  would  be  bound  to  declare  as 
733;  Tilghman  v.  Fisher,  9  Watts  a  conclusion  of  law  arose  in  that 
(P;i.),  44;  Diamond  v.  Tobias,  12  time;  for  the  authorities  all  agree  in 
Pa.   312;   Webb  v.  Dean,  21  Pa.  29;  fixing   twenty   years     as'  the     period 
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not  and  cannot  define  exactly  what  these  circumstances 
shall  be.  The  decision  of  the  question  must  necessarily 
depend  upon  the  facts  of  each  case.  Among  the  circum- 
stances which  may  be  given  in  reference  to  aid  lapse  of  time 
in  affording  proof  of  payment  are  the  character  of  the 
plaintiff  for  strictness  in  the  collection  of  debts  that  are  due 
to  him;^^  the  needy  circumstances  of  the  creditor,  and  the 
easy  and  solvent  condition  of  the  debtor.***    When  the  time 


necessary  to  such  a  presumption. 
But  the  question  is,  whether  the  time 
that  did  elapse  was  competent,  in 
connection  with  such  circumstances  as 
were  offered,  to  go  to  the  jury  as 
ground  for  their  presuming  payment 
of  the  note.  .The  competency  of  such 
evidence  does  not  depend  on  a  par- 
ticular period  of  years,  though  its  ef- 
fect will  be  proportioned  to  their 
number."  This  rule  was  applied  in 
Hughes  V.  Hughes,  54  Pa.  240,  where 
a  debt  from  a  son  to  his  father  was 
overdue!  eighteen  years  and  three- 
fourths  when  suit  was  brought,  and 
had  been  due  over  fifteen  years  dur- 
ing the  lifetime  of  the  obligor.  To 
aid  the  presumption  of  payment  from 
lapse  of  time,  evidence  was  admitted 
to  show  the  needy  circumstances  of 
the  obligee,  and  the  easy  and  solvent 
condition  of  the  obligor.  The  court 
said:  "Slight  circumstances  may  be 
given  in  evidence  for  that  purpose,  in 
proportion  as  the  presumption 
strengthens  by  the  lapse  of  time;  but 
stiU  they  must  be  such  as  aid  the 
presumption  arising  from  time. 
They  must  be,  as  it  is  said,  persua- 
sive that  the  time  would  not  have 
been  suffered  to  elapse  had  the  debt 
remained  unpaid."  See  to  the  same 
effect,  Wood  v.  Egan,  39  La.  Ann. 
684,  2  South.  191. 

63  Leiper  v.  Erwin,  5  Yerg. 
(Tenn.)    97. 

64  Hughes  V.  Hughes,  54  Pa.  240; 
Levers  v.  Van  Buskirk,  4  Pa.  309; 
Morrison  v.  CciUins,  127  Pa.  2S,  14 
Am.  St.  Eep.  827,  17  Atl.  753;  Bean 


V.  Tonnele,  94  N.  Y.  381,  46  Am. 
Eep.  153.  Such  evidence  received  to 
fortify  the  presumption  after  the 
lapse  of  twenty  years;  although  it 
was  rejected  in  Daby  v.  Ericsson,  45 
N.  Y.  786,  but  on  other  grounds. 
But  proof  of  the  easy  circumstances 
of  the  debtor  is  undoubtedly  irrele- 
vant without  proof  of  the  needy  cir- 
cumstances of  the  creditor:  Morri- 
son V.  Collins,  127  Pa.  28,  14  Am. 
St.  Kep.  827,  17  Atl.  753.  Where  the 
complainant  was  in  needy  circum- 
stances and  knew  of  the  sale  of  the 
property  and  insolvency  of  the  pur- 
chaser soon  after  the  sale  and  did 
not  file  her  bill  to  enforce  vendor's 
lien  until  twelve  years  after  matur- 
ity of  the  debt,  it  was  held  that 
the  presumption  of  payment  arose: 
May  V.  Wilkinson,  76  Ala.  543.  But 
the  pecuniary  situation  of  the  parties 
is  not  enough:  Alexander  v.  Duteher, 
7  Hun  (N.  Y.),  439.  Other  facts 
held  relevant  to  this  issue  are  that 
debtor  and  creditor  had  running  ac- 
counts on  which  large  payments  were 
made,  and  that  they  lived  near  each 
other:  King's  Exr.  v.  Coulter's  Exr., 
2  Grant  ^ Gas.  (Pa.)  77;  Milledge  v. 
Gardner,  33  Ga.  397;  as  well  as  the 
fact  that  no  demand  of  payment  or 
attempt  to  enforce  the  claim  has  been 
made:  McDaniel  v.  Goodall,  2  Cold. 
(Tenn.)  391;  Jacobs  v.  State,  127 
Ind.  77,  26  N.  E.  675  (attorney  ser- 
vices, no  demand  made  for  fourteen 
years)  ;  Long  v.  Straus,  124  Ind.  84, 
24  N.  E.  664  (delay  of  nearl.y  twenty 
years    in    presenting    a    claim,    with 
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has  nearly  elapsed,  very  slight  circumstances  may  be  re- 
ceived as  relevant  and  left  to  the  jury.  Still  they  must  be 
such  circumstances  as  aid  the  inference  arising  from  lapse 
of  time;  they  must  tend  to  show  that  the  time  would  not 
have  been  suffered  to  elapse  had  the  debt  remained  un- 
paid.®^ The  probability  of  payment  strengthens  as  the  time 
approaches  to  twenty  years,  and  the  circumstances  needed 
to  establish  it  may  be  measured  by  the  diminishing  scale. 
The  further  the  time  stops  short  of  twenty  years  the  more 
cogent  and  decisive  must  be  the  circumstances  relied  upon. 
Just  as  the  further  the  advance  is  beyond  twenty  years  the 
more  persuasive  are  the  circumstances  required  to  rebut 
the  legal  presumption.  Twenty  years  assumed  as  the  point 
for  that  presumption,  the  scale  is  reversed  by  which  we 
measure  the  circumstances  that  tend  to  establish  or  counter- 
vail it.  In  both  instances  it  is  for  the  jury  to  apply  the 
proofs  under  direction  of  the  court.  "If  evidence  be  of- 
fered which  in  the  judgment  of  the  court  will,  in  connection 
with  the  lapse  of  time  reasonably  tend  to  convince  the  jury 
that  the  debt  has  been  paid  short  of  twenty  years,  or  that 
it  has  not  been  paid,  notwithstanding  that  period,  it  is 
the  duty  of  the  court  to  receive  it  and  to  submit  it  to  the 
jury  with  such  instruction  as  shall  enable  them  to  estimate 
it  at  what  it  is  really  worth.  The  point  to  be  attained  is 
Inoral  conviction  of  the  fact;  and  whilst  it  is  not  to  be 
founded  on  evidence  insufficient  to  convince  reasonable 
men,  we  are  not  to  exact  mathematical  certainty,  nor  to 
expect  more  than  moral  demonstration. ' '  "^ 

§  69(66).  The  presumption — How  rebutted. — ^Like  every 
other  disputable  presumption,  that  of  payment  after  twenty 
years  may  be  rebutted,  and  we  purpose  showing  what  has 
been  deemed  sufficient  to  overcome  it.  Assuming  the  cred- 
itor has  brought  suit  for  his  claim  and  then  is  raised  the 

other    facts) ;    Semple    v.    G-lenn,    91      Pa.  240 ;  Wood  v.  Bgan,  39  La.  Ann. 

Ala.    245,    24    Am.    St.    Eep.    894,    6       684,  2  South.  191. 

South.   46,   9   South.    265    (action   on  ^  ^^^°S  v.    Coulter,    2   Grant   Gas. 

Btoek  subscription).  Z^'^  ^^•.    °"  ^'^^  g«°«^^^  '^^^^^^  °^ 

this    section,    see    -extended    note    to 
65  Blackburn       y.       Squib,       Peck      Alston  v.   Hawkins,  18  Am.  St.  Kep. 
(Tenn.),   60;    Huglies  v.   Hughes,   54      879  et  seq. 


333 


PEESUMPTIONS. 


§  69  (66) 


presumption  by  reason  of  tlie  age  of  the  cause  of  action,  the 
onus  of  proof  still  rests  upon  him  to  rebut  the  presumption, 
or  he  must  fail  in  his  action.*^  There  is  a  great  variety  of 
facts  which  may  be  relevant  to  rebut  this  presumption,  and 
it  has  been  broadly  declared  that  any  facts  and  circum- 
stances which  render  it  more  probable  than  otherwise  that 


67  Gregory  v.  Com.,  121  Pa.  611, 
6  Am.  St.  Rep.  804,  15  Atl.  452; 
Barker  v.  Jones,  62  N.  H.  497,  13 
Am.  St.  Eep.  413.  On  this  general 
subject  see  note  to  Alston  v.  Haw- 
kins, 18  Am.  St.  Eep.  887,  888.  The 
following  facts  arising  within  the 
period  required  to  raise  the  presump- 
tion have  been  received,  to  rebut  it. 
Part  payment  of  the  debt  at  any  time 
within  the  period  required  to  raise 
the  presumption  of  payment  will  re- 
but it;  thus  payment  of  interest  on 
a  bond  by  the  principal  will  rebut 
the  presumption  of  payment  as  well 
to  the  surety  as  to  himself:  Dickson 
V.  Gourdin,  26  S.  C.  391,  2  S.  E.  303, 
29  S.  C.  343,  1  L.  R.  A.  628,  7  S.  B. 
510.  So  payment  on  a  bond  within 
the  time  required  to  raise  the  pre- 
sumption of  payment  by  the  assignee 
in  bankruptcy  of  one  of  the  obligors 
repels  the  presumption  arising  from 
lapse  of  time:  Belo  v.  Spach,  85  N. 
C.  122;  Hamlin  v.  Hamlin,  3  Jones 
Eq.  (N.  C.)  191.  Notorious  insol- 
vency of  debtor:  The  presumption  of 
payment  arising  from  lapse  of  time 
may  also  be  rebutted  by  showing  the 
inability  of  the  debtor  to  pay  the 
debt  because  of  his  insolvency  during 
all,  or  nearly  all,  the  time  since  the 
indebtedness  became  due.  In  Farm- 
ers' Bank  v.  Leonard,  4  Harr.  (Del.) 
536,  this  rule  was  applied  to  the 
payment  of  a  judgment,  and  the 
court  said  that  "the  indigent  circum- 
stances of  a  debtor,  his  hopeless  in- 
solvency and  inability  to  pay  his 
debts,  are  properly  admissible  in  evi- 
dence for  the  purpose  of  repelling 
presumption  of  payment  or  satisfac- 


tion, arising  from  lapse  of  time." 
To  the  same  effect,  McLellan  v.  Crof- 
ton,  6  Me.  307-334.  Where  the  in- 
solvency of  the  debtor  is  shown  to 
have  existed  during  the  greater  por- 
tion of  the  time,  proof  of  a  short 
interval  of  solvency,  of  which  the 
creditor  was  ignorant,  will  not  affect 
the  rebuttal  of  the  presumption  of 
payment:  McKinder  v.  Littlejohu, 
1  Ired.  (N.  C.)  66,  4  Ired.  (N.  C.) 
198.  The  issuance  and  return  of  an 
execution  mUla  bona  is  a  circum- 
stance rebutting  the  presumption  of 
payment  of  a  judgment  from  lapse 
of  time:  Black  v.  Carpenter,  3  Baxt. 
(Tenn.)  350.  In  North  Carolina  the 
insolvency  must  be  shown  to  have 
existed  during  the  entire  statutory 
period:  Alston  v.  Hawkins,  105  N.  C. 
3,  18  Am.  St.  Eep.  874,  11  S.  E.  164; 
Grant  v.  Burgwyn,  84  N.  C.  560. 
The  absence  of  debtor  from  the  state : 
Daggett  v.  Tallman,  8  Conn.  168; 
McClellan  v.  Crofton,  6  Me.  334; 
absence  of  creditor:  Fladong  v.  Win- 
ter, 19  Ves.  197,  34  Eng.  Reprint, 
491;  Sheldon  v.  Heaton,  88  Hun,  535, 
34  N.  Y.  Supp.  856;  Helm  v.  Jones, 
3  Dana  (Ky.),  86.  See,  also,  Cox  v. 
Brower,  114  N.  C.  422,  19  S.  E.  365; 
the  acknowledgment  of  the  debt  by 
the  debtor:  Eby  v.  Eby,  5  Pa.  435; 
Bissell  r.  Jaudon,  16  Ohio  St.  499; 
Stout  V.  Levan,  3  Pa.  235;  Murphy 
V.  Coates,  33  N.  J.  Eq.  424  (but  not 
as  a  co-obligor:  Rogers  v.  Clements, 
98  N.  C.  180,  3  S.  E.  512).  An  ad- 
mission of  nonpayment  may  sufficg 
though  accompanied  by  a  declaration 
that  the  debtor  does  not  intend  to 
pay:    Eeed    v.    Reed,    46    Pa.    239; 
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payment  has  not  in  fact  been  made,  may  be  received.  These 
facts  should  be  such  as  will  satisfy  the  minds  of  the  jury 
on  that  subject,  or,  in  other  words,  that  whether  the  facts 
relied  upon  to  rebut  the  presumption  are  true  is  a  ques- 
tion of  fact  for  the  jury,  but  whether,  if  true,  they  are  suffi- 
cient to  rebut  is  for  the  court.^*  While  the  same  precision  of 
proof  which  is  necessary  to  remove  the  bar  of  the  statute  of 
limitations  is  not  required,  yet  the  presumption  of  payment 
after  twenty  years  is  a  strong  one,  binding  alike  upon  court 
and  jury  until  invalidated  by  proof.  Hence  the  evidence 
to  rebut  the  presumption  should  be  satisfactory  and  con- 
vincing.®^   The  presumption   is   not,  like   the   statute   of 

the  fact  that  part  of  the  money  in- 
cluded in  the  mortgage  was  an  ad- 
vancement, and  not  to  be  repaid,  is 
sufficient  to  repel  the  presumption  of 
payment  arising  from  the  lapse  of 
twenty  years;  Wanmaker  v.  Van  Bus- 
kirk,  1  Saxt.  Ch.  (N.  J.  Eq.)  685, 
23  Am.  Dee.  748.  See,  also,  cases 
collected  in  8  Eney.  of  Ev.,  "Pay- 
ment," p.  715. 

68  Fidelity  Title  &  Trust  Co.  t. 
Chapman,  226  Pa.  312,  75  Atl.  428; 
Beale's  Exrs.  v.  Kirk's  Admr.,  84  Pa. 
415;  Peter's  Appeal,  106  Pa.  340; 
Porter  v.  Nelson,  121  Pa.  628,  15  Atl. 
852;  Buie  v.  Buie,  2  Ired.  (N.  C.) 
87;  Grantham  v.  Canaan,  38  N.  H. 
268;  Wood  v.  Deeu,  1  Ired.  (N.  C.) 
230;  Arden  v.  Arden,  1  Johns.  Ch. 
(N.  Y.)  313;  Abbott  v.  Godfrey,  1 
Mieh.  178;  Foulk  v.  Brown,  2  Watts 
(Pa.),  209;  Sutphen  v.  Cushman,  35 
111.  186;  Knight  v.  Macomber,  55  Me. 
132;  Werborn  v.  Austin,  82  Ala.  49S, 
8  South,  280  (recognition  of  trust  by 
trustee) ;,  Wemet  v.  Missisquoi  Lime 
Co.,  46  Vt.  458  (mistake  in  the  ac- 
ceptance of  a  security). 

69  Gregory  v.  Commonwealth,  121 
Pa.  611,  6  Am.  St.  Rep.  804,  15  Atl. 
452.  This  is  especially  true  if  suit 
is  not  brought  until  after  the  death 
of  the  debtor.  It  does  not  suffioe 
merely  to  show  that  a  former  suit 
has   been   commenced  or  abandoned: 


recognition  of  debt  and  promise  to 
pay:  Tucker  v.  Baker,  94  N.  C.  162; 
Roberts  v.  Smith,  21  S.  C.  455;  ac- 
knowledgment of  bond  thirteen  years 
after  maturity;  demands  for  pay- 
ment: Shields  v.  Pringle,  2  Bibb 
(Ky.),  387;  Wanmaker  v.  Van  Bus- 
kirk,  1  Saxt.  Ch.  (N.  J.  Eq.)  685,  23 
Am.  Dec.  748 ;  existence  of  war  or 
other  facts  _  preventing  creditor  from 
bringing  suit:  Hale  v.  Pack,  10  W. 
Va.  145;  Jackson  i.  Pierce,  10  Johns. 
(N.  y.)  414;  Bailey  v.  Jackson,  16 
Johns.  (N.  Y.)  210,  8  Am.  Dec.  309; 
Dunlop  V.  Ball,  2  Cranch  (U.  S.),  184, 
2  L.  Ed.  246;  Crooker  v.  Crooker,  49 
Me.  416;  circumstances  making  it  in- 
convenient for  the  one  to  pay  and 
the  other  to  receive;  agreements  ex- 
tending time  of  payment:  Hale  v. 
Pack,  10  W.  Va.  145;  insanity  of 
debtor:  McClellan  v.  Crofton,  6  Me. 
334;  relationship  of  parties:  the 
near  relation  of  the  parties  may  repel 
the  presumption;  thus  the  situation 
of  the  parties,  the  mortgagor  having 
married  the  daughter  of  the  mort- 
gagee, and  had  issue,  is  of  itself 
sufficient  to  rebut  the  presumption. 
In  other  words,  the  fact  that  the 
parties  interested  were  nearly  related, 
and  the  collection  of  the  money 
might  have  occasioned  distress,  and 
even  the  payment  of  interest  inoon- 
venignce,    taken    in    connection    with 


335 


PEESUMPTIONS. 


§  69  {66} 


limitations,  a  bar  to  an  action  on  the  original  contract; 
therefore,  a  new  promise  is  not  necessary  to  sustain  the 
suit.  Any  competent  evidence  which  tends  to  show  that 
the  debt  is  in  fact  unpaid  is  admissible  for  that  purpose. 
The  evidence  may  consist  of  the  defendant's  admissions 
made  to  the  creditor  himself,  or  to  his  agent,  or  even  to  a 


Palmer  v.  Dubois,  1  Mill's  Const.  (S. 
C.)  178  (suit  on  bond  on  which  no 
interest  had  been  paid  for  twenty- 
three  years) ;  or  the  poverty  of  the 
debtor:  Eogers  v.  Judd,  5  Vt.  236,  26 
Am.  Dee.  301;  or  an  indorsement  of 
payment  by  the  creditor  without  the 
privity  of  the  debtor:  Kirkpatrick  v. 
Langphier,  1  Cranch  C.  C.  85,  Fed. 
Cas.  No.  7849;  or  to  show,  as  against 
the  executor,  part  payment  on  a  bond, 
by  one  of  the  heirs:  Blake  v.  Quash, 
3  McCord  (S.  C),  340;  Burnside  v. 
Donnon,  34  S.  C.  289,  13  S.  E.  465; 
or  admission  of  nonpayment  to  a 
stranger:  Gregory  v.  Commonwealth, 
121  Pa.  €11,  6  Am.  St.  Kep.  604,  15 
Atl.  452;  Bentley's  Appeal,  99  Pa. 
500.  In  a  North  Carolina  case,  in 
which  the  presumption  of  payment 
was  raised,  the  creditor  relied  on  the 
reputed  insolvency  of  the  debtor  to 
repel  the  presumption.  The  debtor 
proved  that  he  had  the  means  and 
ability  to  pay  the  debt  sued  for 
during  twelve  or  fifteen  years  before 
action,  although  he  was  not  able  to 
pay  his  other  debts  during  that  time, 
and  this  was  held  sufScieut,  on  the 
authority  of  McKinder  v.  Littlejohn, 
26  N.  C.  198,  that  to  repel  the  pre- 
sumption the  evidence  must  satisfy 
the  jury  that  the  obligor  of  the  bond 
could  not,  and  in  point  of  fact  did 
not,  pay  the  bond.  In  the  case  of 
reputed  insolvency  referred  to. 
Walker  v.  Wright,  47  N.  C.  156,  the 
case  was  put  for  the  creditor  that 
supposing  that  one  owes  ten  debts  of 
$1,000,  and  has  property  only  to  the 
amount  of^  $1,000;  if  the  fact  of  his 


owning  this  property  is  sufficient  to 
prevent  the  presumption  of  payment 
from  being  repelled  when  an  action  is 
brought  by  one  of  the  ten  creditors, 
it  must  be  on  the  assumption  that 
property  of  the  value  of  $1,000  has 
paid  debts  to  the  amount  of  $10,000, 
which  is  impossible  in  the  nature  of 
things!  To  which  the  court  replied: 
"Carry  out  the  argument:  One  owes 
ten  debts  of  $1,000  each,  and  has 
property  only  to  the  value  of  $9,000; 
if  the  fact  of  his  owning  this  prop- 
erty is  sufficient  to  prevent  the  pre- 
sumption of  payment  from  being 
repelled  when  an  action  is  brought  by 
one  of  the  ten  creditors,  it  must  be 
on  the  assumption  that  property  to 
the  value  of  $9,000  has  paid  ijebts  to 
the  amount  of  $10,000,  which  is  im- 
possible in  the  nature  of  things!  So 
the  result  is  that  to  prevent  the  pre- 
sumption of  payment  from  being  re- 
pelled there  must  be  proof  that  the 
debtor  had  property  enough  to  pay 
all  his  debts!  This  is  absurd,  and 
shows  that  the  argument  is  fallacious. 
The  fallacy  is  in  this:  It  is  not  sup- 
posed that  $1,000  can  in  fact  pay 
debts  to  the  amount  of  $10,000,  or 
that  $9,000  can  pay  $10,000,  but 
when  a  creditor  lets  his  debt  stand 
for  ten  years,  during  all  of  which 
time  nothing  is  said  or  done  in  re- 
gard to  it,  from  public  policy  the  law 
raises  a  presumption  that  it  has  been 
paid,  and  gives  to  the  lapse  of  time 
an  artificial  and  technical  weight  be- 
yond that  which  it  would  naturally 
have  as  a  mere  circumstance  bearing 
upon  the  question  of  payment." 
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stranger;™  but  an  admission  will  not  be  as  readily  implied 
from  language  casually  addressed  to  a  stranger,  as  when 
addressed  to  the  creditor  in  reply  to  a  demand  for  the 
debt."  It  is  of  no  consequence  that  the  admission  of  non- 
payment is  accompanied  by  a  refusal  to  pay;  the  action  is 
not  founded  on  a  new  promise,  but  on  the  original  indebted- 
ness; the  question,  as  against  the  presumption,  is,  whether 
or  not  the  debt  is  in  fact  unpaid.  The  facts  and  circum- 
stances relied  on  to  rebut  the  presumption  must  necessarily 
be  within  twenty  years  before  suit  is  brought,  and,  as  the. 
recollection  of  the  exact  words  and  import  of  an  oral  ad- 
mission becomes  more  indistinct  with  the  lapse  of  years,  the 
force  of  such  an  admission  will  in  general  be  lessened  as  the 
time  from  its  occurrence  increases.  On  the  other  hand, 
after  twenty  years  the  presumption  will  gather  strength 
with  each  succeeding  year,  and  the  evidence  to  overthrow 
it  must,  of  course,  be  correspondingly  increased.  After 
what  lapse  of  time  beyond  twenty  years,  if  ever,  this  pre- 
sumption, which  is  disputable,  will  be  conclusive  has  never 
been  determined;  and  as  the  law  now  stands,  each  case 
must  stand  on  its  particular  facts  and  circumstances.  The 
rebuttal  must  be  the  more  satisfactory  and  convincing 
when  the  suit  is  not  brought  until  after  the  defendant's 
death;  it  must,  according  to  the  cages,  carry  conviction  to 
the  mind  of  the  court,  that  if  the  facts  alleged  are  true,  the 
matters  in  issue  are  definitely  and  distinctly  established. 
In  such  a  case,  the  defendant  stands  upon  a  presumption  of 
law  which  is  binding  alike  upon  the  court  and  jury,  until 
invalidated  by  proof;  and  the  plaintiff,  in  rebuttal,  upon 
a  presuniption  of  fact  only,  which  must  arise  out  of  the 
evidence;  whether  or  not  the  matters  sought  to  be  estab- 
lished are  true  is  a  question  for  the  jury;  but  whether  the 
facts  and  circumstances  relied  on,  if  true,  would  legit- 
imately give  rise  to  the  presumption  of  fact  referred  to,  is 
necessarily  a  question  of  law  for  the  court.^^ 

70  Eby  V.  Eby,  5  Pa.  435;  Mor-  72  Gregory  v.  Commonwealth,  121 
rison  v.  Punk,  23  Pa.  423;  Reed  v.  Pa.  611,  6  Am.  St.  Rep.  804,  15  Atl. 
Eeed,  46  Pa.  239.  452. 

71  Bentley's  Appeal,  99  Pa.  500.     ' 
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§  70  (67) .  Presumptions  of  payment  from  usual  modes  of 
business — Receipts. — ^As  a  rule,  the  possession  by  the  debtor 
of  a  receipt  from  his  creditor  is  regarded  by  him,  at  all 
events,  as  conclusive  evidence  of  payment.'^  But  with  the 
variation  in  form  of  the  document,  it  has  been  found  neces- 
sary to  bring  it  within  the  rules  or  presumptions  relating 
to  the  payment  of  money,  which  depend  upon  the  known 
and  usual  modes  of  doing  business  recognized  by  the  courts. 
Most  receipts  for  money  fall  under  one  of  three  heads — 
receipts  in  full,  receipts  on  account,  and  receipts  which 
merely  acknowledge  payment  of  money  without  reference 
to  its  purpose  or  application;  and  they  are  all  governed 
by  one  common  rule,  that  a  receipt  prima  facie  imports  ex- 
actly what  it  says,  neither  more  nor  less.  If  it  specifies 
that  it  is  "in  full,"  prima  facie  it  is  so;  if  "on  account," 
then  prima  facie  more  remains  due,  but  with  the  right  to 
either  party  to  show  in  either  case  that  it  is  erroneous;  and 
lastly,  when  it  acknowledges  the  receipt  of  money  without 
further  reference,  it  imports  nothing  more  than  that  prima 
facie  the  amount  mentioned  in  the  document  was  paid  by 
the  one  party  and  received  by  the  other.'*  In  the  absence 
of  any  explanation  showing  for  what  a  receipt  purporting 
to  be  in  full  was  given,  it  must  be  regarded  as  in  full  of 

ra  Bish.  Cont.,  §  176;  Obart  v.  Let-  receipt:  "Received,  Scranton,  Miss., 
son,  17  N.  J.  L.  78,  34  Am.  Dec.  182;  Deo.  28,  1875,  from  Messrs.  Bercier 
Marstou  v.  Wilcox,  2  111.  270.  Such  &  De  Smet  five  hundred  and  eighty- 
receipt  may  be  in  the  form  of  an  in-  eight  22/100  dollars,  for  timber  pur- 
dorsement  upon  a  note,  order,  check,  chased. 

account   or  written   instrument:"  Egg  "$588  22/100              D.  McINNIS." 

V.    Barnett,    3    Esp.    196;    Graves    v.  jjg  subsequently  brought   this   suit 

Moore,  7   T.  B.  Mon.    (Ky.)    341,  18  and     recovered     judgment     for     an 

Am.  Dec.  181;  Shropshire  v.  Long,  68  alleged  balance  due  to  him.     The  tes- 

lowa,  537,  27   N.   W.   737;   Harrison  timony  as  to  the  amount  of  the  tim- 

v.    Harrison,    9    Ala.    73;    Wooten   v.  ber    and    the    mode    of    measurement 

Noll,  18  Ga.  609;  Scruggs  v.  Bibb,  33  differed,    and    the    defendants    asked 

Ala.    481.     As   to   a   receipt   "in   fuU  the  court  to  charge  the  jury  that  the 

of  all  claims,"  see  Clark  v.  Simmons,  j^^   presunied   prima   fade    that    the 

4  Port.   (Ala.)   14.  receipt  was   in   fuU  of  the   price   of 

7*  Bercier  v.  Mclnnis,  57  Miss.  279.  the  timber,  and  the  court  properly 
The  plaintiff  sold  the  defendants  a  refused  to  instruct  theni  that  the  law 
lot  of  timber,  receiving  $588.22  in  attached  any  other  meaning  to  it 
payment  t^terefor,  or  on  account  than  that  which  its  language  con- 
thereof,  and  signed  the  following  veyed. 
Evidence  I — 22 
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all  unsettled  demands  up  to  its  dateJ*'  A  very  frequent 
source  of  difficulty  is  that  occasioned  by  receipts  given  for 
specified  periods  and  amounts  subsequent  to  an  open  ac- 
count, as  when  work  is  done  up  to  a  given  date,  and  pay- 
ment therefor  is  not  made,  and  the  same  parties  enter  into 
a  subsequent  contract  for  similar  work  which  is  paid  for  as 
it  progresses  and  receipts  given.  There  can  be  no  inference 
or  presumption  of  law  from  such  facts  or  receipts  that  the 
original  sum  has  been  paid.  Where  the  receipts  are  for 
specific  sums  each  covering  a  given  period  of  time,  the  cir- 
cumstances of  the  receipt  for  services  rendered  subsequent 
to  the  original  claim  raise  no  presumption  in  favor  of  the 
debtor.'^®  Evidence  by  the  receipt  of  the  payment  of  a  cur- 
rent quarter's  rent  raises  the  presumption  that  all  former 
quarter's  rents  have  also  been  paid.''^  The  familiar  rule 
that  receipts  are  not  conclusive  evidence  of  the  matters 
which  they  recite,  but  are  open  to  rebuttal  or  explanation, 
is  elsewhere  discussed.'^* 

§  70a  (67).  Same — Possession  by  debtor  of  evidence  of 
his  debt. — ^When,  in  the  course  of  dealing,  a  debtor  gives 
security  to  his  creditor  for  the  payment  of  the  debt  in  the 
shape  of  documentary  evidence  either  alone  or  accompany- 
ing muniments  of  title,  it  follows  that,  on  the  payment  of 
the  debt,  the  document  should  no  longer  be  allowed  to 
remain  in  the  creditor's  custody;  and  hence  has  arisen 
the  rule  that  possession  by  the  debtor  of  the  evidence  of  a 
debt,  as  a  note,  bond,  bill  or  draft  raises  the  presumption  of 
payment.''^    The  possession  of  an  uncanceled  note  by  the 

T5  Newton's  Exr.  v.  Field,  98  Ky.  Brewing  Co.,  58  Neb.  331,  78  N.  W. 

186,  32  S.  W.   623.     Where  the  par-  622;  Decker  v.  Livingston,  15  Johns, 

ties  had  cross  accounts,  and  one  paid  (N.   Y.)    479;    Patterson   v.    O'Hara, 

the  other  money,  obtaining  a  receipt  2  E.  D.  Smith   (N.  Y.),  58. 

in  full  of  all  book  accounts  to  a  cer-  78  gee  §  491,  post. 

tain    date,    the   presumption    (in   the  T9  Potts  v.  Coleman,  86  Ala.  94,  5 

absence    of    explanation)     was    war-  South.     780;     Star     Loan     Assn.     v. 

ranted  that  the  acounts  on  both  sides  Moore,  4  Penne.   (Del.)    308,  55  Atl. 

were    settled:     Alvord    v.    Baker,    9  946;    Tedens    v.    Schumers,    112    111. 

Wend.   (N.  Y.)   323.  263    (possession  of  duebill  by  maker 

76  Bougher  v.  Kimball,  30  Mo.  193.  is  prima  facie  evidence  of  payment) ; 

77  Brewer     v.      Knapp,      1      Pick.  Burrows  v.  Cook,  17  Iowa,  436;   Cal- 
(Mass.)    332;    Ottens   v.    Fred    Krug  lahan  v.  Bank  of  Kentucky,   82  Ky. 
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debtor,  under  circumstances  free  from  suspicion,  is  a  strong 
circumstance  in  favor  of  payment,  and  should  turn  the  scale 
if  the  other  testimony  on  the  issue  of  payment  is  conflicting 
and  evenly  balanced.*"  And  so  when  a  person  produces  an 
order  upon  himself  signed  by  another  for  the  delivery  of 


231;  Benson  v.  Shipp,  5  Mart.,  N.  S., 
154;  Carroll  v.  Bowie,  7  Gill  (Md.), 
34;  Ormsby  v.  Barr,  21  Mich.  474; 
McFall  V.  Dempsey,  43  Mo.  App.  369 ; 
Peavey  v.  Hovey,  16  Neb.  416,  20  N. 
W.  272  ;■  Levy  v.  MerriU,  52  How.  Pr. 
(N.Y.)  360;  AUen  v.  Allen,  114  N. 
C.  121,  19  S.  E.  269;  Braekeu  v.  MU- 
ler,  4  Watts  &  S.  (Pa.)  102;  Haya 
r.  Samuels,  55  Tex.  560;  Tedena  v. 
Sehumers,  112  HI.  263;  Cliandler  v. 
Davis,  47  N.  H.  462;  Callahan  v. 
First  National  Bank,  78  Ky.  604,  39 
Am.  Rep.  262;  Star  Loan  Assn.  v. 
Moore,  4  Penne.  (Del.)  308,  55  Atl. 
946.  For  the  rule  as  to  a  draft,  see 
Connelly  v.  McKean,  64  Pa.  113; 
Birkey  y.  MeMakin,  64  Pa.  343; 
Hayes  v.  Samuels,  55  Tex.  560;  Lane 
V.  Farmer,  13  Ark.  63.  For  the  rule 
as  to  an  order,  see  Zeigler  v.  Gray, 
12  Serg.  &  K.  (Pa.)  42;  Kincaid  v. 
Kineaid,  8  Humph.  (Tenn.)  17; 
Raski  V.  Wise,  56  Or.  72,  107  Pac. 
984.  For  the  rule  as  to  a  note,  see 
Dougherty  v.  Deeney,  41  Iowa,  19; 
Bracken  v.  Miller,  4  Watts  &  S. 
(Pa.)  102;  Carroll  v.  Bowie,  7  Gill 
(Md.),  34;  Stiger  v.  Bent,  111  111. 
328;  Potts  V.  Coleman,  86  Ala.  94, 
5  South.  780;  Hollenberg  v.  Lane,  47 
Ark.  394,  1  S.  W.  687.  In  the  case 
of  Heald  v.  Davis,  11  Cush.  (Mass.) 
318,  59  Am.  Dec.  147,  where  the  only 
evidence  offered  in  support  of  the 
plea  of  setoff  was  the  production  by 
the  defendant  of  the  note,  the  execu- 
tion of  which  was  admitted,  the  court 
said:  "We  do  not  question  the  cor- 
rectness of  the  rule  as  stated  in  the 
cases  of  McGee  v.  Prouty,  9  Met. 
(Mass.)  547,  43  Am.  Dec.  409,  and 
Baring  v.  Clark,  19  Pick.  (Mass.) 
220,  that  when  a  promissory  note  or 


bill  of  exchange  has  been  negotiated, 
and  afterward  comes  into  possession 
of  one  of  the  parties  liable  to  pay 
it,  such  possession  is  prima  facie  evi- 
dence of  payment  by  him.  2  Greenl. 
Ev.,  §  27;  Smith  v.  Smith,  15  N.  H. 
55;  Chandler  v.  Davis,  47  N.  H.  462; 
Brady  v.  Brady,  110  Md.  656,  73  Atl. 
567;  Gray  v.  Tribune  (Tex.  Civ. 
App.),  118  S.  W.  808.  The  presump- 
tion does  not  apply  to  all  notes, 
however.  While  the  law  presumes  that 
a  note  in  the  hands  of  the  maker, 
indorsed  by  the  payee  has  been  paid, 
the  presumption  does  not  apply  it 
it  was  an  accommodation  note  for  the 
ordinary  purpose  of  discount:  Calla- 
han V.  Bank  of  Kentucky,  82  Ky. 
231.  When  a  debtor  is  the  admin- 
istrator of  his  creditor's  estate,  the 
doctrine  of  presumption  of  payment, 
in  eases  where  a  note  is  found  in 
possession  of  the  maker,  free  from 
circumstances  calculated  to  excite 
suspicion,  has  no  application:  Arnold 
V.  Arnold,  124  Ala.  550,  82  Am.  St. 
Rep.  199,  27  South.  465.  Neither 
does  the  presumption  arise  where  the 
debtor  had  the  means  of  obtaining 
possession  of,  or  of  canceling,  the 
obligation  other  than  by  paying  it: 
Lawson,  Pres.  Ev.,  rule  76;  and 
where  the  maker  has  access  to  the 
papers  of  the  holder,  and  may  have 
acquired  the  note  as  well  without 
payment  as  with,  the  presumption 
does  not  arise:  1  Pothier  on  Obliga- 
tions, 573;  Grey  v.  Grey,  47  N  Y. 
552;  Grimes  v.  Hilliary,  150  111.  141, 
36  N.  B.  977;  Erhart  v.  Dietrich,  118 
Mo.  418,  24  S.  W.  188;  Rogers  v. 
McGuire,  90  Hun,  455,  37  N.  Y. 
Supp.  76. 
80  Doty  V.  James,  28  Wis.  319. 
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certain  articles,  the  presumption  is  that  such  articles  have 
been  delivere,d.*^  While  the  possession  of  a  promissory- 
note  by  the  maker  after  maturity  thereof  is  prima  facie 
evidence  of  payment,  the  force  of  the  presumption  of  pay- 
ment from  the  possession  of  a  note  by  the  maker  depends 
upon  the  circumstances  of  the  particular  case.  It  is  error, 
therefore,  to  instruct  the  jury  that  possession  of  a  note 
raises  a  strong  presumption  of  payment,  or  is  a  strong  cir- 
cumstance to  prove  payment.^^  In  the  code  states  this  pre- 
sumption generally  appears  in  the  words  "that  an  obliga- 
tion delivered  up  to  the  debtor  has  been  paid."^^  The  gen- 
eral rule  as  to  these  presumptions  being  rebuttable  applies 
with  all  its  force  to  the  one  under  consideration.** 

§  71  (68).  Same — Cancellation  of  instrument. — Thus 
far  we  have  dealt  only  with  the  possession  by  the  debtor  of 
the  obligation,  undefaced  and  unaltered,  for  the  purpose  of 
showing  its  liquidation  or  discharge.  The  same  presump- 
tion arises  from  the  cancellation  of  a  promissory  note, 
check,  or  other  instrument,  as  where  the  name  of  the  maker 
is  canceled  or  torn  off,  or  where  lines  are  drawn  across  its 
face,^^  or  across  the  face  of  a  mortgage.*"  "If  a  promis- 
sory note  or  bond  should  chance  to  be  found  in  the  hands 
of  the  debtor,  or  if  it  be  crossed,  rased  or  torn  in  pieces, 
either  of  these  circumstances  will  create  a  presumption  that 
it  has  been  acquitted ;  which  presumption  will  remain  until 
clear  proof  be  brought  that  the  debt  is  still  owing;  as  that 
the  appearances  came  by  violence  or  accident."*''  In  the 
absence  of  evidence,  an  agent  for  collection  who  cancels 

81  Greenl.  on  Ev.,  33,  91,  114;  Neb.  416,  20  N.  W.  272;  Conway  v. 
Kincaid  v.  Kincaid,  8  Humph.  Case,  22  111.  127;  Powell  v.  Swan, 
(Tenn.)   17.  5  Dana  (Ky.),  1;  Pitcher  v.  Patrick, 

82  Smith  V.  Gardner,  36  Neb.  741,  1  Stew.  &  P.  (Ala.)  478;  Lexington 
55  N.  W.  245 ;  Larimoro  v.  Wells,  29  Bank  v.  Phenix  Ins.  Co.,  74  Neb.  548, 
Ohio  St.  19.  104  N.  W.  1146. 

S3  Cal.  Code  Civ.  Proc.,  §  1963  (9).  86  Trenton  Bank  v.  Woodruflf,  2  N. 

84  Allen    V.    Sawyer,    88    111.    414;       J.  Eq.   117. 

Anderson  v.  Culver,  127  N.  Y.  377,  28  87  Cowen   &   Hill's   Notes   to   Phil. 

N.  E.  32.  on  Ev.,  note  192;   Parsons  on  Notes, 

85  Waldrip  v.  Black,  74  Cal.  409,  and  Bills,  235,  236;  Gray  v.  Gray, 
16  Pae.  226;   Gray  v.  Gray,   2  Lans.  supra. 

(N.   Y.)    173;    Peavey   v.   Hovey,   16 
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the  obligation  of  the  debtor  is  presumed  to  have  done  so  in 
consideration  of  the  face  amount  of  the  claim.^  Of  course, 
this  presumption  may  be  rebutted  by  any  competent  proof 
that  the  cancellation  was  the  result  of  a  mistake  or  an  ac- 
cident, or  that  some  effect  was  designed  by  it  different  fi'om 
its  ordinary  import;^"  and  the  presumption  does  not  arise 
at  all  if  there  is  any  ground  for  suspicion  that  the  cancella- 
tion is  the  act  of  the  debtor.  Thus,  where  a  son  after  the 
death  of  his  father  presented  a  canceled  note  which  had 
been  executed  by  the  former,  and  it  appeared  that  he  had  a 
key  which  fitted  his  father's  desk  and  thus  had  access  to 
the  note,  the  court  refused  to  presume  that  the  note  had 
been  discharged.^**  The  presumption  is  not  overcome  by 
showing  payments  by  the  maker  to  the  payee  without  fur- 
ther showing  that  there  were  no  other  dealings  between  the 
parties  upon  which  such  payments  might  have  been  made.^^ 
It  will  be  noticed  that  there  is  a  marked  difference  arising 
from  the  custody  of  the  canceled  instrument.  If  in  the  pos- 
sion  of  the  debtor,  it  goes  to  strengthen  the  presumption 
of  payment  arising  from  his  possession  of  the  obligation."" 
A  fortiori  the  presumption  is  stronger  when  evidence  of  the 
partial  destruction  of  the  document  evidencing  the  liability 
is  added.  It  is  no  uncommon  occurrence  for  the  makers  of 
negotiable  paper,  which  has  been  paid  and  returned  to 
them,  either  to  tear  it  across  or  tear  their  name  off,  or  when 
their  bank  has  not  canceled  the  signature  and  written 
"paid"  across  the  face  of  the  instrument,  to  do  so  them- 
selves. When,  however,  the  creditor  assumes  to  support 
his  claim  by  producing  a  document  canceled  or  otherwise 
defaced,  the  debtor  can  no  longer  claim  the  benefit  of  the 
presumption  of  payment  which  would  otherwise  have 
arisen.  "The  fact  that  the  promisor's  name  has  been  taken 
off  a  note  affords  strong  presumptive  evidence  of  its  pay- 
ment— if  the  note  in  that  condition  is  in  his  possession;  but 
if  the  note  remains  in  the  possession  of  the  payee  that  faci 

88  Lexington   Bank  y.   Phenix   Ins.  90  Gray  v.  Gray,  47  N.  Y.  55i1. 
Co.,  74  Neb.  548,  104  N.  W.  1146.  91  Someryail    v.    Gillies,    SI    Wi» 

89  Pitcher  V.  Patrick,  1  Stew.  &  P.       152. 

(Ala.)  478.  92  §  70a,  siipra. 


§  71  (68)  THE  LAW  OF  EVIDENCE  IN   CIVIL  CASES.  342 

repels  the  presumption."^*  In  another  case,®*  on  the  second 
trial  of  an  action  of  debt  to  recover  the  amount  of  a  sealed 
note,  the  singular  circumstance  was  presented  that  the  note, 
which  on  the  first  trial  was  undefaced,  bore  on  production 
at  the  second  hearing  two  lines  drawn  with  pen  and  ink 
transversely  through  its  face,  crossing  each  other,  and  ex- 
tending over  the  entire  instrument,  including  the  names  of 
the  makers.  The  defense  contended  that  no  recovery  could 
be  had  upon  it,  as  the  lines  were  evidence  that  the  note  was 
canceled  or  paid.  In  deciding  against  it,  the  court  laid 
down  a  very  clear  rule  of  procedure.  "It  is  clear  the  de- 
fendant can,  at  no  time,  exercise  any  legitimate  power  over 
the  plaintiff's  evidence  of  debt,  until  it  is  surrendered  to 
him.  If,  therefore,  at  any  time  before  a  final  trial,  the  note 
or  bond  on  which  the  action  has  been  brought,  undergo  any 
alteration,  or  receive  any  impression,  indicating  its  destruc- 
tion or  satisfaction,  it  would  appear  to  be  but  a  necessary 
and  reasonable  requisition  on  the  plaintiff  that  he  should 
afford  the  explanation.  If  the  act  done  was  the  result  of 
mistake  or  accident;  or  if  any  effect  was  designed  by  it 

83  Powell  V.  Swan's  Admr.,  5  Dana  cially  when  it  is  considered  that  a 
(Ky.)j  !•  Ill  that  case  the  admin-  note  may  be,  and  often  is,  mutilated 
istrator  of  Swan  sued  Powell  on  a  by  casualty  or  design,  in  the  hands 
note  made  Jby  Powell  to  Swan  as  of  thg  promisee — repels  the  presump- 
payee.  The  mutilated  note  was  ex-  tion  of  payment  based  on  this  fact, 
hibited  with  the  affidavit  of  the  de-  The  possession  of  an  acknowledged 
ceased  Swan  that  the  note  was  genuine  note  raises  probably  as 
unpaid.  Powell  filed  a  cross-bill  strong,  or  stronger,  presumption  in 
alleging  payment  and  usury  and  favor  of  the  possessor's  right  to  de- 
claiming an  injunction.  The  opin-  mand  its  payment,  without  the  ability 
ion  contains  interesting  matter  from  to  account  for  its  mutilation,  as  the 
which  the  following  is  taken:  "As  fact  of  its  mutilation  will  create  in 
it  is  customary  for  individuals  when  favor  of  its  payment,  without  ac- 
they  pay  off  a  note  to  take  possession  counting  for  its  possession  with  the 
of  it,  and  tear  ofE  their  names,  had  promisee.  If  paid,  it  was  probably 
Powell  the  possession  of  the  note  in  lifted;  and  if  lifted,  how  has  it  got- 
the  case  before  the  court,  it  would  ten  back  into  the  possession  of  Swan? 
create  a  strong  presumption  in  favor  As  the  burthen  of  proof  lies  on  the 
of  its  having  been  discharged.  But  payor,  he  should  account  for  this 
as  it  is  unusual  for  notes  that  have  circumstance.  He  has  wholly  failed 
been  discharged  to  be  left  in  the  pos-  to  do  so,  or  to  show  that  he  ever 
session  of  the  promisee,  the  fact  of  had  possession  of  the  note  after  its 
possession,  in  this  ease,  by  Swan,  un-  execution." 
accounted    for,    or    explained— espe-  Si  Pitcher  v.   Patrick,   supra. 


343  PEESUMPTIONS.  §  72  (69) 

different  from  its  ordinary  import,  he  alone  must  be  pre- 
sumed to  know  the  circumstances,  and  to  possess  the  means 
of  explanation. ' '  The  facts,  however,  in  such  a  case  should 
go  to  the  jury,  both  parties  being  allowed  to  explain  the 
circumstances  under  which  the  alteration  or  cancellation 
was  made. 

§  72  (69).  Same — Application  of  payments  to  debts 
first  due. — ^If  a  debtor  owed  on  more  than  one  account  to 
the  same  creditor,  and  made  a  payment  without  indicating 
on  which  account  such  payment  is  made,  questions  arose 
as  to  which  account  he  intended  to  pay  or  part  pay,  and, 
as  very  often  nice  questions  of  law  were  involved,  the  fre- 
quency of  the  position  arising  called  for  some  definite  rule 
of  law  to  guide  both  parties  to  the  transaction.  The  ap- 
plication by  the  debtor  is  a  matter  of  expressed  or  neces- 
sarily implied  intention,  and  the  law  implies  such  inten- 
tion, where  nothing  is  said  on  either  side,  and  where  it 
would  have  been  most  to  the  advantage  of  the  debtor  to 
have  the  amount  paid  applied  to  a  particular  account. 
Thus,  if  it  were  peculiarly  the  interest  of  the  party  to  have 
the  money  received  in  extinguishment  of  a  particular  de- 
mand, the  law  intends  that  he  paid  it  in  extinguishment  of 
such  demand,  and  that  the  omission  to  declare  his  intention 
was  accidental.  Such  intendment  is  reasonable  and  nat- 
ural, and  one  which  will,  in  most  cases,  accord  with  what 
was  actually  the  fact;  it  is,  therefore,  equivalent  to  an  ex- 
ercise of  the  party's  right  by  acts,  or  an  express  declara- 
tion of  intention.  Where,  however,  the  interest  of  the 
debtor  could  not  be  promoted  by  any  particular  appropria- 
tion, there  is  no  ground  for  a  presumption  of  any  intention 
on  his  part,  and  the  law  then  raises  a  presumption,  for  the 
same  reason,  that  the  payment  was  actually  received,  in  the 
way  that  was  most  to  the  advantage  of  the  creditor.^^ 
That  is  the  first  of  several  rules  upon  the  subject,  all  of 
which  are  now  well  recognized.  When  payments  are  made 
by  a  debtor  to  one  who  is  his  creditor  upon  distinct  trans- 

85  Harker  v.  Conrad,  12  Serg.  &  R.  Transparent  Ice  Co.,  91  Va.  79,  20 
(Pa.)  301,  14  Am.  Dec.  691;  Robin-  S.  B.  940;  but  seei  Tharp  v.  Feltz,  6 
son  V.  AlKson,  36  Ala.  525;  Pope  v.      B.  Mon.   (Ky.)   6. 
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actions  or  for  distinct  amounts,  and  neither  party  makes  an 
appropriation  at  the  time,  it  is  presumed  that  the  payments 
are  applied  to  the  liabilities  of  earliest  date."'  A  person 
indebted  on  separate  and  distinct  accounts  has  the  right 
to  have  his  payments  applied  to  such  account  as  he  shall 
direct.  A  creditor  receiving  the  money  with  such  direction 
is  bound  to  give  credit  accordingly;  but  if  a  payment  is 
made  without  direction  as  to  its  application,  the  creditor 
may  apply  it  to  any  debt  due  him  at  the  time  from  such 
debtor.  It  is  not  always  necessary  that  a  debtor  expressly 
direct  the  application  of  a  payment  made  to  his  creditor, 
and  if  from  the  circumstances  his  purpose  may  be  clearly 
implied,  the  creditor  is  bound  to  regard  it.  When  a  cred- 
itor claims  that  his  debtor  owes  him  upon  two  separate 
demands,  one  of  which  is  admitted  and  the  other  disputed, 
a  payment  made  by  the  debtor  will  be  presumed,  in  the 
absence  of  evidence,  to  be  made  upon  the  demand  admitted, 
rather  than  upon  the  one  disputed,  at  the  time  of  making 
such  payment.  So,  also,  an  undesignated  payment  will  be 
applied  to  an  interest-bearing  demand,  rather  than  to  one 
not  bearing  interest.®''  If  there  are  two  different  sums  ow- 
ing, and  the  debtor  pays  the  exact  amount  of  one  of  them, 
in  the  absence  of  any  direction  or  special  appropriation,  the 
law  raises  the  presumption  of  his  intention  to  pay  that 
claim  which  coincided  with  the  amount  paid.  A  check 
drawn  to  another's  order,  indorsed  by  the  latter  and  paid, 
is  presumptive  evidence  that  its  amount  was  paid  to  the 
payee  on  account  of  a  debt  shown  to  have  existed  at  that 

9«  Winston   v.    Farrow    (Ala.),    40  v.    Pratt,    105    Masa.    255;    Campbell 

South.  53;   Briggs  v.  Steele,  91  Ark.  Glass    &    Paint    Co.    v.    Davis    Page 

458,  121  S.  W.  754;  Dulles  v.  De  For-  Planing  Mill  Co.,   130  Mo.   App.  474, 

est,   19   Conn.    190;    Fremont   County  110    S.   W.   24;    Bancroft    v.   Holton, 

V.   Fremont  County  Bank,   138   Iowa,  59  N.  H.   141;    National  Park  Bank 

167,  115  N.  W.  925;  Houeye  v.  Hen-  v.  Seaboard  Bank,  114  N.  Y.   28,  11 

kel,   115    La.   1066,  40    South.    460;  Am.    St.    Rep.    612,    20    N.    E.    632; 

Thurlow     V.    Gilmore,     40     Me.     378  Stanwix   v.   Leonard,   125    App.   Div. 

(where  the  payment  was  made  by  one  299,   109  N.  Y.   Supp.  804;   Maloney 

of  full  age  upon  a  running  account  v.  Bartlett,  172  Pa.  284,  33  Atl.  553; 

which  commenced  during  his  infancy  Fisher   v.    Brown    Hardware    Co.,    47 

and  ended  after  his  majority)  ;  Fra-  Tex.  Civ.  App,  58,  103  S.  W.  655. 
zier  V.  Lanahan,  71  Md.  131,  17  Am.  BT  Perot  v.  Cooper,  17  Colo.  80,  31 

St.  Eep.  516,  17  Atl.  940;  Cromptoa  Am.  St.  Eep.  258,  28  Pae.  391. 
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time,  and  the  check  cannot  be  excluded  on  the  ground  that 
it  belongs  to  a  different  transaction,  until  the  presumption 
is  overcome  by  proof."*  When,  therefore,  parties  are  deal- 
ing together  in  the  sale  and  purchase  of  goods,  some 
of  which  are  prohibited  by  law,  and  the  buyer  pays 
money  generally  en  account  beyond  the  amount  due  for 
goods  legally  sold,  the  balance  will  be  applied  in  payment 
for  the  goods  illegally  sold.  It  will  not  be  presumed  that 
it  is  designed  as  a  payment  in  advance,  for  a  legal  debt 
to  be  afterward  contracted.^*  It  must  always  be  borne  in 
mind,  however,  that  in  the  absence  of  any  indicative  cir- 
cumstances or  evidences  of  implied  intention  on  the  part  of 
the  debtor,  the  creditor  has  the  right  to  appropriate  the 
payment  at  his  own  discretion.""  And  if,  of  the  two  or 
more  accounts,  one  is  secured  and  the  others  are  not,  and  if 
no  appropriation  was  made  by  the  parties,  the  law  would 
apply  it  to  the  debt  not  secured,  on  the  ground  that,  in  the 
absence  of  any  direction,  the  presumption  would  be  that 
the  creditor,  having  a  right  to  choose  to  which  it  should 
be  applied,  would  appropriate  it  in  the  mode  most  advan- 
tageous to  him.^  From  the  ordinary  course  of  doing  busi- 
ness it  is  improbable  that  former  rents  remain  unpaid, 

98  Masser  v.  Bowen,  29  Pa.  128,  72  (p.  204)  :  "This  rale  is  sustained  by 
Am.  Dee.  61&;  Harvey  v.  Quick,  9  a  uniform  current  of  authorities  all 
Ind.  258.  "■yer  tlie  country.     See  eases  cited  in 

99  Hall  V.  Qement,  41  N.  H.  166;  Hunger,  on  the  Application  of  Pay- 
Eohan  v.  Hanson,  11  Gush.  (Mass.)  ments,  134;  1  American  Leading 
44;  Backmau  v.  Wright,  1  Wms.  Cases,  352-356.  It  has  not  been, 
(Vt.)  187,  65  Am.  Dee.  187;  Ban-  however,  always  followed  in  this 
croft  V.  Dumas,  21  Vt.  456;  Har-  state,  nor  has  it  been  expressly  or 
rison  v.  Johnston,  27  Ala.  445;  impliedly  repudiated.  This  court  has 
Wright  V.  Laing,  3  Barn.  &  C.  165,  repeatedly  held,  that  no  general  rule 
107  Eng.  Reprint,  695;  Ex  parte  Ean-  applicable  to  every  ease,  could  be 
dleson,  2  Beae.  &  Ch.  534;  Cruick-  adopted  and  adhered  to  without  pro- 
shank  V.  Rose,  5  Car.  &  P.  19;  Phil-  ducing  great  hardships.  If  neither 
pott  V.  Jones,  2  Ad.  &  E.  41,  111  party  has  made  the  application,  the 
Eng.  Eeprint,  16;  Hammersley  v.  court  will  exercise  a  sound  discre- 
Knowles,  2  Esp.  666.  tion,    and    make    the    application    ac- 

100  Kissan  v.  Burrall,  Kirby's  Eep.  cording  to  its  own  notions  of  what 
(Conn.  1787)  326.  may  be  right  and  proper  in  the  par- 

1  Hare  v.  Stegall,  60  HI.  380.     In  tieular     case:     Smith    v.     Lloyd,     11 

Coles    V.    Withers,    33    Gratt.     (Va.)  Leigh   (Va.),  512,  37  Am.  Deo.  621; 

186,  the  whole  subject  is  thoroughly  and  this  rule  is  abundantly  supported 

dealt   with   by   Staples,   J.     He   says  by  authority.    Hunger,  81,  99." 
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when  it  appears  that  the  last  installment  of  rent  has  been 
paid;  hence  it  is  presumed  when  payment  for  a  given  quar- 
ter or  other  period  is  shown  that  all  former  rents  are  paid.^ 
This  presumption  obtains  as  well  where  several  persons 
are  entitled  to  receive  money  as  in  an  individual  case,  for 
they  are  all  presumed  to  be  conusant  of  their  rights.^  And 
where  a  firm  as  well  as  one  of  its  members  is  indebted  to 
a  common  creditor  and  a  payment  is  made  by  the  indebted 
member  of  the  firm,  the  presumption  is  that  it  is  an  in- 
dividual payment  applicable  to  the  individual  liability.* 
The  right  of  appropriation  of  payments,  says  Judge  Story,' 
is  one  strictly  existing  between  the  original  parties,  and  no 
third  person  has  any  authority  to  insist  upon  any  appro- 
priation of  such  money  in  his  own  favor,  where  neither  the 
debtor  nor  the  creditor  has  made  or  required  it.^  Even 
sureties  enjoy  in  this  particular  no  advantage  over  others.'' 

§  73  (70).  Settlement  presumed  from  accepting  note  of 
debtor. — The  appropriation  of  payments  in  regard  to  notes 
and  bills  has  rules  set  specially  apart  for  their  treatment, 
and  in  considering  the  previous  section  the  comments  must 
be  read  in  conjunction  with  this  whenever  the  subject  dealt 

2  Decker  v.  Livingston,  15  Johns.  cut,  in  the  case  of  Bank  v.  Benedict, 
(N.  Y.)  479;  Attleborough  v.  Mid-  15  Conn.  437,  declares  that:  "A  sur- 
dleborough,  10  Pick.  (Mass.)  378.  fity  of  a  debtor  has  no  voice  in  the 
See,  also,  Kobhins  v.  Townsend,  20  appropriation  of  payments  made  by 
Pick.  (Mass.)  345;  Best,  Ev.,  §  406.  the  debtor."  "The  debtor  and  cred- 
In  the  code  states  it  is  a  statutory  itor  have  the  sole  right  of  controlling 
disputable  presumption  that  former  the  payment,  and  the  doctrine  that 
rent  or  installments  have  been  paid  sureties  will  be  favored  in  the  con- 
when  a  receipt  for  the  later  is  pro-  struction  and  enforcement  of  con- 
duced: Cal.  Code  Civ.  Proc,  §  1963  tracts  has  no  application  in  such  a 
(10).     See,  also,  §  70,  ante.  case.     To   do  so  would  be  to  defeat 

3  Decker  v.  Livingston,  15  Johns.  the  object  and  end  of  suretyship,  and 
(N.  Y.)  479.  to   hold  that  the  surety  might   have 

i  Branson    v.    McLendon,    98    Ala.  the   money   which   was   paid   by   the 

568,  13   South.  523;   Wells  v.  Ayers,  debtor   so    applied    as   to    leave   the 

84  Va.  341,  5  S.  E.  21.  creditor  a  loser,  notwithstanding  his 

6  Gordon  v.   Hobart,   2    Story,  243,  care  and  vigilance."     And  this  seems 

Fed.  Cas.  No.  5608.     See,  also,  cases  to  be  the  general  current  of  judicial 

cited,    e.    9,   p.    75    et   seq.,    Mungei  opinion:  Pope  v.  Transparent  Ice  Co., 

on  Application  of  Payments.  91  Va.  79,  20  S.  E.  940,  in  which  the 

8  Coles  V.  Withers,  supra.  application  of  payments  is  dealt  with 

f  The   supreme   court   of   Connecti-  at  length. 
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with  refers  to  payment  on  or  by  such  negotiable  instru- 
ments. The  first  question  has  received  an  almost  univers- 
ally uniform  answer.  Does  the  acceptance  of  the  debtor's 
promissory  note  or  bill  of  exchange  extinguish  the  original 
debt,  or,  in  other  words,  is  the  note  or  bill  to  be  deemed 
payment?  It  is  held  in  some  states  that  the  acceptance  of 
a  negotiable  note  or  bill  of  exchange  by  a  creditor  in  con- 
sideration of  a  pre-existing  debt  is  presumed  to  be  a  pay- 
ment of  such  debt  unless  a  contrary  intention  is  shown;' 
but  by  the  great  weight  of  authority,  including  the  courts 
of  England  and  the  supreme  court  of  the  United  States, 
it  is  held  that  such  acceptance  of  a  note  or  bill  is  not  pre- 
sumed to  discharge  the  debt,  and  there  must  be  an  agree- 


8  Ely  V.  James,  123  Mass.  36; 
Paine  v.  Dwinel,  53  Me.  52,  87  Am. 
Dec.  533;  Mehlberg  v.  Tisher,  24  Wis. 
607;  Dickinson  v.  King,  28  Vt.  378; 
Hoodless  V.  Eeid,  112  111.  105,  1  N. 
E.  118;  Tisdale  v.  Maxwell,  58  Ala. 
40;  Mason  v.  Douglas,  6  Ind.  App. 
558,  33  N.  E.  1009.  Mr.  Justice 
Field  in  The  Kimball  (3  Wall.  (U. 
S.)  37,  18  L.  Ed.  50),  thus  refers  to 
this  proposition:  "The  rule  in  Massa- 
chusetts is  an  exception  to  the  gen- 
eral law;  but  even  there,  as  we  have 
said,  the  presumption  that  the  note 
was  given  in  satisfaction  of  the  debt 
may  be  repelled  and  controlled  by 
evidence  that  such  was  not  the  in- 
tention of  the  parties,  and  this  evi- 
dence may  arise  from  the  general 
nature  of  the  transaction,  as  well  as 
from  direct  testimony  to  the  fact. 
Thus  in  Butts  v.  Dean,  2  Met. 
(Mass.)  76,  35  Am.  Dee.  389,  where 
a  note  was  given  for  a  debt  secured 
by  the  bond  of  a  third  person,  it  was 
held  that  it  was  not  to  be  presumed 
that  the  creditor  intended  to  relin- 
quish his  security,  and,  therefore,  the 
note  was  not  to  be  deemed  payment 
for  the  original  debt.  And  follow- 
ing this  and  other  like  authorities 
of  that  state,  Mr.  Justice  Sprague,  of 
the  United  States  district  court,  held 


that  a  lien  for  materials  furnished 
a  vessel  built  in  Massachusetts,  a  lien 
given  in  such  a  case  by  a  law  of  that 
state,  was  not  displaced  or  impaired 
by  the  creditors  taking  the  notes  of 
the  debtor:  Page  v.  Hubbard,  1 
Sprague,  338,  Fed.  Gas.  No.  10,663. 
And  on  like  grounds,  we  think  that 
any  presumption  of  a  discharge  of 
the  claim  of  a  ship  owner,  and  of  his 
lien  upon  the  cargo  in  this  case,  by 
his  taking  the  notes  of  the  charter- 
ers, is  repelled  and  overthrown."  The 
courts  of  Indiana,  Louisiana,  Maine, 
Massachusetts,  and  Vermont  hold  that 
the  bill  or  note  is  presumptive  evi- 
dence of  payment.  In  Indiana  it 
does  not  appear  to  have  been  so  at 
all  times:  See  Tyner  v.  Stoops,  11 
Ind.  22,  71  Am.  Dec.  341.  Daniel 
(Negotiable  Inst.,  §  1260),  after  al- 
luding to  this  regrettable  exception 
in  the  five  states  named,  says:  "But 
they  admit  parol  evidence  to  rebut 
this  presumption  by  proof  of  Ian  ex- 
press or  implied  contract  that  the 
debt  should  only  be  suspended,  not 
discharged.  And  when  the  old  note 
is  secured  by  mortgage  the  presump- 
tion of  payment  does  not  arise  as  in 
other  cases.  So,  if  there  be  security 
for  the  old  debt,  and  if  it  be  retained." 
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ment  to  that  effect  before  the  acceiDtance  of  the  security 
can  operate  as  payment.  The  creditor  may  return  the  note 
when  it  is  dishonored  and  proceed  upon  the  original  debt. 
The  acceptance  of  the  note  is  considered  as  accompanied  by 
the  condition  of  its  payment.®  "A  bill  shall  never  go  in 
discharge  of  a  precedent  debt,  except  it  be  part  of  the  con- 
tract that  it  should  be  so,"  was  the  law  as  laid  down  by 
Lord  Holt.^"  And  such  has  been  the  rule  in  England  ever 
since;  and  the  same  rule  prevails,  with  few  exceptions,  in 
the  United  States.  The  doctrine  proceeds  upon  the  obvi- 
ous ground  that  nothing  can  be  justly  considered  as  pay- 
ment in  fact  but  that  which  is  in  truth  such,  unless  some- 
thing else  is  expressly  agreed  to  be  received  in  its  place. 
That  a  mere  promise  to  pay  cannot  of  itself  be  regarded 
as  an  effective  payment  is  manifest."  Whenever  it  is  al- 
leged that  the  bill  or  note  was  payment  under  an  express 
agreement,  the  burden  of  proving  the  agreement  is  on  the 
party  alleging  it.^^  It  is  the  rule  which  generally  prevails 
that  "proof  of  the  giving  of  a  promissory  note  by  one  per- 
son to  another,  nothing  else  appearing,  is  prima  facie  evi- 
dence of  an  accounting  and  a  settlement  of  all  demands 
between  the  parties,  and  that  the  maker  at  the  date  of  the 
note  was  indebted  to  the  payee  upon  such  settlement  to 
the  amount  of  such  note.  But  this  is  a  mere  presumption 
which  may  be  repelled  by  proofs  of  the  consideration  of 
such  note  and  of  the  occasion  and  circumstances  attending 
the  giving  of  the  same.""    But  this  view  has  in  some  cases 

9  Clark  V.  Mundal,  1  Salk.  124,  91  121  Pae.  729,  and  note;  Detroit 
Eng.  Reprint,  116;  The  Kimball,  Chamber  of  Commerce  v.  Goodman, 
3  Wall.  (XT.  S.)  37,  18  L.  Ed.  35  L.  B.  A.,  N.  S.,  98. 
50;  Peter  v.  Beverly,  10  Pet.  (U.  lo  Clark  v.  Miindal,  supra. 
S.)  532,  9  L.  Ed.  522;  Tyner  v.  "  The  Kimball  (Duncan  v.  Kim- 
Stoops,  11  Ind.  22,  71  Am.  Deo.  341,  ball),  3  Wall.  (U.  S.)  37,  18  L.  Ed. 
and   note;    Vail   v.   Foster,   4   N.    Y.  50. 

312;   Winsted  Bank  v.  Webb,  39  W.  12  Tyner  v.  Stoops,  11  Ind.  22,  71 

Y.  325,  100  Am.  Dec.  435 ;   Ward  v.  Am.  Dee.  341 ;  Nightengal  v.  Chaffee, 

Howe,    38    N.    H.    35;    Matteson    v.  11  E.  I.  609,  23  Am.  Eep.  531. 

Ellsworth,  33  Wis.  488,  14  Am,  Rep.  13  Dan.  Neg.  Inst,  5th  ed.,   §   71; 

766;  Berry  t.  Griffin,  10  Md.  27,  69  Ankeny  v.  Pierce,  Brgese   (111.),  289, 

Am.    Dec.    123,    and   note;    National  12  Am.  Dec.  174. 
Lumber  Co.  v.  Whalley,  162  Cal.  224, 
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been  rejected.'*  In  the  dissenting  case  last  referred  to, 
the  premises  stated  by  the  court  were  such  as  to  lead  to 
the  belief  that  the  conclusion  would  have  followed  the  usual 
rule.  In  a  case  where  the  only  proof  exists  in  the  pro- 
duction of  a  note  on  tlie  one  side,  and  evidence  of  an  ac- 
count anterior  to  the  date  of  the  note  on  the  other  side,  it 
is  very  difficult  for  the  court  to  lay  down  with  precision 
any  general  rule  applicable  to  such  cases.  A  knowledge  of 
the  manner  in  which  men  generally  transact  their  business 
is  necessary  in  arriving  at  a  correct  conclusion  to  the  ques- 
tion presented  in  this  case.  Lockwood,  J.,  then  proceeded : 
"Experience  informs  us  that  notes  are  frequently  given  as 
the  consideration  of  a  particular  trade,  without  any  refer- 
ence to  the  situation  of  accounts  between  the  parties  leav- 
ing them  to  be  settled  at  some  future  time,  or  in  some 
particular  manner.  And  notes,  also,  are  given  on  the  set- 
tlement of  accounts,  and  for  the  balance  due  on  such  set- 
tlement. Is  there,  then,  in  the  dealings  among  mankind, 
sufficient  uniformity  in  relation  to  the  execution  of  notes, 
to  authorize  the  court  to  decide  that  a  legal  presumption 
is  thereby  raised  that  all  previous  demands  are  released  or 
settled?"  And  then  answers  his  question  by  saying  that 
injustice  would  too  often  be  done  if  they  should  sanction 
such  a  general  rule.'*    Notwithstanding  the   strong   dis- 

14  Ankeny  v.  Pieree,  Breese  (111.),  Gaskln  v.  Wells,  15  Ind.  253;  Kirchner 
289,  12  Am.  Dec.  174;  Crabtree  v.  v.  Lewis,  27  Ind.  22;  in  Iowa;  Smith 
Eowland,  33  111.  421.  T.  Bissell,  2  G.  Greene   (Iowa),  379; 

15  The  doctrine  here  established  and  in  Missouri :  Kinman  v.  Cannefax, 
that  a  note  is  not  evidence  of  settle-  34  Mo.  147.  The  rule  laid  down  in 
ment  of  prior  accounts  and  dealings  Ankeny  v.  Pierce,  supra,  seems  to  be 
between  the  parties  is  not  that  which  firmly  established  in  Illinois.  It  was 
generally  prevails.  The  general  rule  fully  affirmed  in  Crabtree  v.  Rowand, 
on  this  subject  is  stated  in  Daniel  33  111.  421.  In  that  case  the  court 
on  Neo-.  Inst.,  §  71.  Mr.  Daniel  cites  below  instructed  the  jury  that  the  giv- 
several  Xew  York  cases  in  support  ing  of  a  note,  if  unexplained,  was 
of  this  principle:  Lake  v.  Tyseu,  6  prima  facie  evidence  of  a  settlement 
N.  y.  461;  De  Freest  v.  Blooming-  of  all  prior  accounts  and  demands  be- 
dale  5  Denio  (N.  Y.),  304;  Dutcher  tween  the  parties,  but  that  it  might 
v.  Porter,  63  Barb.  (N.  Y.)  20;  Sher-  be  rebutted  by  proof  to  the  contrary, 
man  v.  Melntire,  14  N.  Y.  Sup.  Ct.  In  reviewing  these  instructions  in  the 
(7  Hun)  592.  There  are  decisions  appellate  court,  Walker,  C.  J.,  d«- 
to  the  same  effect  in  Indiana:  Bof-  livering  the  opir(ion,  said:  "If  the 
fandiek    v.    Ealeigh,    11    Ind.     136;  general  course  of  the  business  of  the 
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sent  which  the  Illinois  cases  disclose,  the  weight  of  au- 
thority supports  the  rule,  which  is  succinctly  put  in  another 
opinion,^^  that  where  there  are  cross-demands  or  mutual 
accounts  between  parties,  and  one  gives  the  other  a  note 
or  security  for  the  payment  of  a  definite  sum  growing  out 
of  said  accounts  or  transactions,  or  some  of  them,  the  pre- 
sumption arises  that  the  amount  for  which  such  note  or 
security  is  given  is  the  balance  due  the  party  to  whom  it 
is  given  upon  a  statement  or  settlement  of  the  mutual  ac- 


country  was  such  that  a  note  was 
never  given,  or  vras  not  usually  given 
except  on  a  full  settlement  of  all 
existing  accounts  between  the  parties, 
then  the  instruction  would  have  been 
correct.  But  we  know  that  such  is 
not  the  business  usage  of  the  country. 
This  rule  was  announced  in  the  case 
of  Ankeny  v.  Pierce,  Breese,  226. 
The  court  in  that  case  say  it  is  safer 
to  require  a  party  who  resists  a 
demand  upon  the  ground  that  it  has 
been  paid^  to  prove  in  what  manner 
it  has  been  paid.  And  that  slight 
evidence  would  doubtless  be  sufficient 
in  such  a  case  to  warrant  a  jury  in 
presuming  that  the  account  was  set- 
tled when  the  note  was  executed,  but 
without  any  proof  of  a  settlement  of 
accounts  it  is  presuming  too  much  to 
justify  the  court  in  deciding  that  the 
execution  of  a  note  is  evidence  of  a 
settlement  of  all  accounts  between 
the  parties.  This  decision  has  not 
been  disturbed,  and  has  been  acted 
upon  since  it  was  announced  as  the 
correct  rule.  Nor  is  any  reason  per- 
ceived why  we  should  change  a  rule 
so  long  acquiesced  in,  simply  to  make 
it  conform  to  more  recent  decisions 
of  courts  of  other  states.  It  seems 
to  us  to  be  based  upon  reason,  well 
calculated  to  promote  justice,  and  no 
necessity  exists  for  a  change  of  the 
rule.  The  opposite  rule  would  work 
hardship,  if  not  manifest  injustice  in 
many  cases." 
18  Marmion  v.  McClellan,  11  App. 


D.  C.  467,  citing  Chappedelaine  v. 
Dechenaue,  4  Craneh  (U.  S.),  306,  2 
L.  Ed.  629;  Lake  v.  Tysen,  6  N.  Y. 
461;  DeFreest  v.  Bloomingdale,  5 
Denio  (N.  Y.),  304;  Maybury  v.  Ber- 
kery,  102  Mich.  126,  60  N.  W.  699; 
Bice's  Ev.,  p.  103;  1  Taylor,  Ev.,  § 
124;  Gaskin  v.  Wells,  15  Ind.  253. 
In  DeFreest  v.  Bloomingdale,  supra, 
Beardsley,  C.  J.,  said:  "It  does  not 
appear  what  this  note  was  given  for, 
and,  unexplained,  the  giving  of  the 
note  was  prima  fade  evidence  that 
nothing  remained  due  to  the  maker 
of  the  note  from  the  person  to  whom 
it  was  delivered.  This  is  a  reason- 
able inference  from  the  fact  of  giv- 
ing a  note,  and  the  principle  applies 
vrith  full  force  to  this  case,  for  there 
was  nothing  to  show  on  what  consid- 
eration the  note  was  given,  or  to 
rebut  the  ordinary  presumption,  that 
the  demands  between  the  parties  were 
then  liquidated  and  the  note  made 
for  the  balance  found  to  be  due  from 
the  maker.  It  is  highly  improbable 
that  the  plaintiff  would  have  given  his 
note  to  a  person  who  was  then  in- 
debted to  him  in  a  sum,  according  to 
this  report,  much  beyond  the  amount 
of  the  note,  and  until  some  explan- 
ation shall  be  given  the  note  is  de- 
cisive evidence  against  any  such 
claim.  If  an  explanation  can  be 
given  it  must  come  from  the  plaintiff, 
for  the  presumption  is  that  the  note 
was  given  for  a  balance  admitted  to 
be  due." 
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counts  existing  between  them  at  the  time,  including  all  the 
items  or  demands  which  each  then  had  against  the  other; 
and  the  burden  is  upon  the  party  controverting  such  pre- 
sumption to  prove  by  clear  and  satisfactory  evidence,  not 
only  that  some  items  were  omitted  from  said  accounting, 
but  also  that  they  were  omitted  by  the  mutual  mistake  of 
both  parties  or  the  fraud  of  the  party  to  whom  the  note  or 
security  is  given. 

§  73a.  Same— Of  third  party.— The  receipt  by  the 
creditor  of  the  note  of  a  third  party  and  his  subsequent 
dealing  with  it  must  always  be  considered  from  different 
points  of  view.  Firstly,  was  it  for  a  past  or  a  present 
debt,  and  secondly,  was  it  intended  as  payment?  Fortu- 
nately, the  law  may  be  said  to  be  settled  on  each  and  all 
of  these  points.  The  acceptanee  of  the  note  of  a  third  per- 
son by  the  creditor  from  his  debtor  does  not  operate  as  a 
satisfaction  of  the  precedent  debt,  unless  it  be  shown  that 
such  at  the  time  was  the  agreement  of  the  parties.  The 
onus  of  showing  that  the  note  or  bill  was  taken  by  the 
creditor  in  payment  or  satisfaction  of  the  precedent  debt 
is  upon  the  debtor."  Independent  of  an  actual  agreement, 
the  conduct  of  the  parties  may  determine  that  a  note  of  a 
third  party  has  been  taken  as  payment  by  the  creditor. 
The  note  or  bill  of  a  third  party  taken  by  a  creditor  may, 
under  circumstances,  be  satisfaction  absolutely;  that  is, 
when  so  intended.  But  at  the  same  time  the  current  of 
authorities  in  case  of  a  pre-existing  debt  is  the  other  way, 
establishing  that  the  discharge  of  such  debt  is  not  pre- 
sumed from  the  creditor  accepting  a  note  or  bill  of  another 
merely,  but  there  must  be  an  agreement  to  that  effect, 

17  Noel  T.  Murray,  13  N.   Y.  167.  by  Lott,  Senator;  Breed  v.  Cook,  15 

The  difficulties  iu  the  application  of  Johns.  (N.  Y.)  241;  Whitbeek  v.  Van 

this   rule  have   generally  been   found  Ness,  11  Johns.   (N.  Y.)   409,  6  Am. 

to   be   in   determining   what   evidence  Dee.  383;  Arnold  v.  Camp,  12  Johns, 

was  stifficient  to  estabUsh  the  fact  of  (N.  Y.)   409,  7  Am.  Bee.  828,  Noel 

the  agreement,  or  to  justify  submit-  v.   Murray,   supra,   is   cited  with   ap- 

ting  the  evidence  to  the  jury  as  rais-  proval   in   Delafield   v.   Lewis   Mercer 

ing    a    question    of     faet     for    their  Const.  Co.,  118  N.  0.  105,  25  S.  E. 

determination:    See  Waydell  v.  Luer,  10, 
3  Denio  (N  Y.),  410,  and  cases  cited 
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either  express  or  to  be  inferred  plainly  frona  the  circum- 
stances and  conduct  of  the  parties.^^  It  is  to  be  noted  that 
in  Maine  and  Massachusetts  there  are  decisions  that  where 
the  third  party's  note  is  taken  for  an  antecedent  debt,  the 
presumption  that  it  was  taken  in  payment  arises.^" 

§  73b  (70).  Same— Indorsement  of  credits— New  note 
for  old. — It  will  be  noted  that  we  have  dealt  only  with  the 
acceptance  of  an  original  note  or  bill  for  a  past  indebted- 
ness; but  there  frequently  also  arises  the  consideration  of 
the  effect  of  giving  a  new  note  for  one  past  due,  or  of  the 
indorsement  of  part  payment  on  an  original  note.  Where 
a  party  takes  up  a  note  on  which  credits  are  indorsed  and 
gives  a  new  note  for  the  balance,  a  settlement  of  the 
amounts  of  the  credits  is  presumed.^"  When  payments 
are  shown  by  the  maker  to  the  payee  of  an  outstanding 
note,  and  the  proof  shows  that  there  have  been  no  other 
dealings,  proof  of  the  payment  of  money  by  the  maker  to 
the  payee  raises  the  presumption  that  such  payments  were 

18  Gordon  v.   Price,  32   N.   C.   385.  Bank  of  United  States,  53  TJ.  S.  225, 

The     authorities     are     collected     in  13  L.  Ed.  965. 

Bankers'  Trust  Co.  v.  T.  A.  Gillespie  19  Parkhurst  v.  Jackson,  36  Me. 
Co.,  181  Ted.  448,  which  also  cites  3  404;  Ely  v.  James,  123  Mass.  36. 
Randolph  on  Commercial  Paper,  sec-  The  Massachusetts  rule  was  applied 
tiou  1534,  that:  "If  the  debtor  gives  to  the  note  of  a  third  person  given 
the  note  of  another  person  in  settle-  for  a  pre-existing  debt  in  Wiseman  v. 
ment,  it  will  still  be  no  payment  unless  Lyman,  7  Mass.  286,  and  was  recog- 
it  is  so  agreed."  "And  by  the  general  nized  as  so  applicable  in  French  v. 
commercial  law,  as  well  of  England  Price,  24  Pick.  (Mass.)  13,  21,  and 
as  the  United  States,  a  bill  of  ex-  in  Butts  v.  Dean,  2  Met.  (Mass.)  7rt, 
change  drawn,  or  a  promissory  note  35  Am.  Dec.  389.  It  is  too  late  for 
made  by  the  debtor  does  not  dis-  this  court  to  change  the  rule.  In 
charge  the  preceding  debt  for  which  Wisconsin  there  appears  to  have  been 
it  is  given,  unless  such  be  the  agree-  at  one  time  a  leaning  to  the  Massa- 
ment  of  the  parties":  2  Daniel  on  chusetts  rule,  but  Challoner  v.  Boy- 
Negotiable  Instruments,  p.  288.  And  ington,  83  Wis.  399,  53  N.  W.  694, 
the  same  author  goes  on  to  say  that  appears  to  have  dispelled  any  doubt 
it  was  said  in  the  time  of  Lord  Holt:  which  existed.  That  case  wisely  re- 
"A  bill  shall  never  go  in  discharge  of  fers  to  Gibson  v.  Tobey,  46  N.  Y.  637, 
a  preceding  debt,  except  It  be  a  part  7  Am.  Eep.  397,  in  which  the  author- 
of  the  contract  that  it  shall  be  so."  ities  freely  contributed  by  counsel  are 
This   doctrine   is   sustained   in   Petei',  discussed. 

Exr.,  V.  Beverly  et  al.,  35  U.  S.  532,  20  Greenwade     v.     Greenwade,      3 

9  L.  Ed.  522,  and  in  Lyman  et  al.  v.  Dana   (Ky.),  495. 
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made  to  apply  on  the  note;^^  and  where  a  new  note  is  given 
for  a  less  amount  than  an  old  one,  in  renewal  thereof,  the 
presumption  is  that  all  the  differences  between  the  parties 
were  adjusted  and  settled  by  the  acceptance  of  a  new  note. 
But  this  presumption  is  of  course  subject  to  rebuttal.^' 
And  such  rebuttal  must  be  upon  satisfactory  evidence 
pointing  to  an  absolute  agreement  between  the  parties  that 
the  new  note  was  given  without  prejudice  to  the  rights  of 
the  payee  under  the  old  one,  and  of  its  maker,  to  such 
defenses  as  would  have  been  available  if  the  new  note  had 
not  been  given.  Needless  to  say,  such  rebutting  circum- 
stances are  exceedingly  rare,  but  if  the  old  note  is  left  in 
the  possession  of  the  payee,  his  denial  of  the  settlement 
would  be  proportionately  as  strong  as  would  the  affirmance 
of  it  if  the  old  note  had  been  given  up  to  the  maker.^^ 

§  73c  (70),    Same— Effect  of  negotiating  the  note. — ^As 

we  have  shown,  the  taking  a  negotiable  promissory  note 
or  draft  of  the  debtor,  on  account  of  a  pre-existing  debt, 
is  not  payment  or  discharge  of  such  indebtedness.  If  the 
instrument  taken  be  payable  on  demand,  it  does  not  affect 
the  original  debt,  the  party  being  at  liberty  to  sue  at  any 

21  Somervail     \.     Gillies,     31    Wis.  facts  were   shown.     "Under  such  cir- 

152.     In  this  case  the  presumption  of  cumstances,  to  give  the  maker  of  the 

payment     arising     from   the   maker's  note   the  benefit   of   the  presumption 

having  paid  or  delivered  money  to  the  claimed  for  him,  required  at  the  same 

payee    of   the   note    was   encountered  time  the  aid  of  another  presumption, 

by  the  opposite  presumption,   arising  which    cannot    be    indulged,    namely, 

from  the  note  remaining  In  the  hands  that  there  were  no  other  dealings  to 

of  the  payee,  uncanceled  and  with  no  which  the  payments  could  have  been 

receipts  of  the  alleged  payments  in-  applied.     The    presumption    of    pay- 

dorsed.     The   mere   fact   of   the   pay-  ment   of  the  note,   therefore,   arising 

ment    by  one    person    to    another    is  from  the  mere  facts  of  payments  of 

presumptive  evidence  of  the  payment  money   being    shown    to    have    been 

of  an  antecedent  debt,  and  not  of  a  made  by  the  maker  to  the  payee,  is 

loan.     Had  it  been  shown  that  there  not  only  met,  but  in  fact  overcome, 

were   no   other   dealings   between   the  by  the  presumption  arising  from  the 

parties,  and  that  no  other  indebted-  possession   of  the  note  by  the  payee 

ness   existed   than   upon   the   note   in  still    uncanceled    and    unextinguished 

suit,  the  proof  of  payment  of  money  by    indorsements    of    payments    upon 

by  the  maker  to  the  payee  of  the  note  it." 

would    have    created    a  very    strong  22  Piper  v.  Wade,  57  Ga.  223. 

and  almost  conclusive  presumption  of  23  See  Piper  v.  Wade,  supra. 
payment  upon  the  note.     But  no  such 
Evidence  I — 23 
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time  therefor,  and  is  only  required  to  deliver  up  the  note 
before  judgment.  If  payable  at  a  future  day,  the  right  to 
sue  for  the  original  debt  is  suspended  until  the  maturity 
of  the  note.  It  operates  as  an  agreement  not  to  sue  until 
default  be  made  in  the  payment  of  the  note.  The  taking 
of  the  instrument  on  account  of  the  debt  operates  as  a  con- 
ditional payment,  and  the  understanding  of  the  parties  is 
deemed  to  be  that,  if  paid,  it  shall  discharge  the  original 
debt  and  not  otherwise.  "The  actual  negotiation  of  the 
instrument  produces  no  other  effect  than  to  suspend  still 
further  the  right  of  the  creditor  to  sue,  untilthe  instrument 
be  returned  to  him  unpaid.  This  is  the  result  in  the  ab- 
sence of  any  agreement  of  the  parties  otherwise.  If  so 
agreed  by  them,  it  may  and  will  operate  as  absolute  pay- 
ment, and  the  originail  debt  will  thereby  be  absolutely  dis- 
charged."^* In  some  states  it  has  been  held  that  the  tak- 
ing of  a  negotiable  instrument  does  raise  the  presumption 
of  payment,  in  that  it  is  prima  facie  evidence  of  such  in- 
tent on  the  part  of  the  creditor.  If  the  negotiation  of  the 
debtor's  own  note  raises  the  presumption,  it  is  reasonable 
to  assunae  that  the  negotiation  of  a  third  party's  note 
would  raise  the  same,  if  not  a  stronger,  pi'esumption  of  its 
acceptance  as  payment.^* 

§  74(71).    Presumption  of  ownership  from  possession. 

The  fact  of  possession,  in  the  eye  of  the  law,  suggests 
always  ownership,  and  whether  it  is  put  in  Latin  as  potior 
est  conditio  possidentis,^^  or  in  colloquial  Anglo-Saxon  that 
"possession  is  nine  points  of  the  law,"  it  goes  without  say- 
ing that  proof  of  the  possession  of  property  is  prima  facie 
evidence  of  title  to  it,  both  .with  regard  to  real  and  per- 
sonal property.  Indeed,  it  may  be  said  that  the  presump- 
tion has  attained  its  full  growth.  Pollock  says:  "It  has 
been  said  that  there  is  no  doctrine  of  possession  in  our  law. 
The  reason  of  this  appearance,  an  appearance  capable  of 
deceiving  even  learned  persons,  is  that  possession  has  all 

2*  Sweet  &  Carpenter  v.  James,   2  26  2  Inst.  391;  Broom  Leg.  Max,  p. 

E.  I.  270.  719. 

25  Sweet    &    Carpenter    v.    Jamc-!, 
supra. 
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but  swallowed  up  ownership;  and  the  rights  of  a  possessor, 
or  one  entitled  to  possess,  have  all  but  monopolized  the 
very  name  of  property.  "^'^  The  same  learned  judge,  in 
comparing  the  status  of  owners  in  olden  time  and  now,  says 
that  the  "owner  in  possession  was  protected  against  dis- 
turbance, but  the  rights  of  an  owner  out  of  possession  were 
obscure  and  weak.  To  this  day  it  continues  so  with  regard 
to  chattels.  For  many  purposes,  the  true  owner  of  goods 
is  the  person,  and  only  the  person,  entitled  to  immediate 
possession. "^^  This  presumption  of  ownership  from  pos- 
session is  founded  on  the  theory  that  such  possession  is 
rightful.  Among  other  grounds  which  have  been  assigned 
for  this  presumption  are  these:  that  it  is  in  accord  with 
the  general  principles  of  law  to  suppose,  until  the  contrary 
is  shown,  that  possession  is  lawful  rather  than  unlawful; 
that  since  the  rightful  owners  of  property  are  not  likely 
to  consent  that  their  property  remain  in  the  continued 
possession  of  others  who  assert  title  thereto,  it  is  a  natural 
conclusion  that  possession  of  this  character  is  authorized 
by  some  grant  or  license;  and  finally,  as  stated  by  Judge 
Story,  "presumptions  of  this  character  are  adopted  from 
the  general  infirmity  of  human  nature,  the  difficulty  of  pre- 
serving the  muniments  of  title  and  the  public  policy  of 
supporting  long  and  uninterrupted  possession. "^^  The 
presumption  is  dealt  with  in  regard  to  personal  property 
— the  rights  of  possession  and  the  remedies  for  depriva- 
tion or  interference  with  those  rights — just  as  frequently. 
A  familiar  English  case  illustrates  the  rule  that  one  hav- 
ing bare  possession  may  raise  a  presumption  of  ownership 
and  sustain  an  action  against  a  wrongdoer:  A  chimney- 
sweeper's boy,  having  found  a  jewel,  carried  it  to  a  gold- 
smith to  ascertain  its  value,  but  the  goldsmith,  by  his  ap- 

2T  Webb's  PoUoek  on  Torts,  417.  McCall,  ID  Johns.  (N.  Y.)  377,  6  Am. 

2S  Id.  416.  Dee.   343;    Harland  v.   Eastman,   119 

29  Bicard    v.    Williams,    7    Wheat.  HI.  28,  8  N.  E.  810;  Doe  v.  Beed,  5 

(U.   S.)    109,  5  L.  Ed.   398;   Univer-  Barn.  &  Aid.  232,  106  Eng.  Eeprint, 

sity  of   Vermont   v.   Beynolds,  3   Vt.  1177.     See    note    on    "Possession    aa 

542,  23   Am.  Deo.   234;   Bradshaw   v.  Evidence  of  Title,"  State  v.  Hazard, 

Ashley,  180  IT.  S.  59,  45  L.  Ed.  432,  60  Am.  Deo.  lOlv 
21    Sup.    Ct.    Kep.    297;    Jackson    v. 
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prentice,  detained  it  and  refused  to  restore  it.  The  boy 
Laving  brought  trover,  it  was  held  that  his  possession  was" 
some  evidence  of  property,  good  against  anyone  except  the 
true  owner;  that  he  could  maintain  trover  for  it  on  such 
prima  facie  proof  of  title,  and  that  refusal  to  restore  it  on 
demand  was  evidence  of  conversion.  In  actions  of  tres- 
pass, replevin  and  trover  the  principles  which  guide  the 
courts  with  regard  to  the  possession  necessary  to  maintain 
the  suit  have  been  clearly  defined.  To  maintain  the  ac- 
tion of  trespass  it  is  essential  that  the  plaintiff  should  have 
had,  at  the  time  of  the  alleged  injury,  either  actual  or  con- 
structive possession  of  the  property  injured.  His  posses- 
sion is  constructive  when  the  property  is  either  in  the 
actual  custody  and  occupation  of  no  one,  but  rightfully 
belongs  to  himself,  or  when  it  is  in  the  care  and  custody 
of  his  servant,  agent,  or  overseer,  or  in  the  hands  of  a 
bailee  for  custody,  carriage,  or  other  care  or  service,  as 
a  depositary,  mandatary,  carrier,  borrower,  or  the  like, 
where  the  bailee  or  actual  possessor  has  no  vested  interest 
or  right  to  the  beneficial  use  or  enjoyment  of  the  property, 
or  to  retain  it  in  Ids  possession,  but  the  owner  may  take  it 
into  his  own  hands  at  pleasure.^"  Possession  acquired 
tortiously  is  sufficient  against  a  stranger  who  can  show  no 

30  Wilson  V.  Martin,  40  N.  H.  88.  431;  Newhall  v.  Dunlap,  14  Me.  ISO, 

But    where     the    general    owner    has  31  Ana.  Dee.  45;  Gay  v.  Smith,  38  N. 

parted  with  the   actual   possession  in  H.  171.     Since  actual  or  constructive 

favor  of  one  who  enjoys  the  exclusive  possession  is  necessary  to  support  the 

right  of  present  possession  and  enjoy-  action,   it   follows   that   trespass   will 

ment,    retaining    to    himself    only    a  not  lie  where'there  is  a  mere  right  to 

reversionary    interest,,   the    possession  obtain  possession  by  action   or  other 

is   that   of   the  lessee   or   bailee,   who  legal      proceeding.     Thus      a     widow 

alone  oau  maintain  an  action  of  tres-  cannot  maintain  trespass  against  the 

pass    for    a    forcible    injury    to    the  administrator    of    her    deceased    hus- 

property:    1    Chit.    PI.,    7th   ed.,    188,  band  for  refusing  to  set  apart  to  her 

195;  2  Greeul.  Ev.,  §§  613,  614,  616,  certain  goods    of    the  estate,  as    re- 

and   authorities   cited;    Clark  v.  Carl-  quired  by  statute,  and  for  disposing 

ton,  1  N.  H.  110;  Poole  v,  Symonds,  of  them  in  course  of  administration: 

1  N.  H.  289,  8  Am.  Dec.  71;   Heath  Neely    v.    MeCormiok,    25     Pa.    255. 

V.  West,  28   N.   H.   101 ;    Moulton  v.  Nor  can  the  action  be  founded  upon 

Robinson,  27  N.  H.  550;  Marshall  v.  a  demand  and  refusal  after  the  tak- 

Davis,  1  Wend.  (N.  Y.)   109,  19  Am.  ing  of  the  goods:   Imlay  v.  Sage,  5 

Dec.  463;  Nash  v.  Mosher,  19  Wend.  Conn.  489. 
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better  right."  Thus,  where  the  defendant,  an  officer  who 
had  seized  the  property  on  execution,  attempted  to  show, 
under  the  general  issue,  that  the  plaintiff's  possession  was 
acquired  by  a  fraudulent  sale  from  ihe  execution  debtor, 
the  execution  having  been  excluded  on  account  of  a  vari- 
ance between  it  and  the  plea  of  justification,  the  court 
would  not  permit  him  to  do  so.^^  If  the  plaintiff  in  an  ac- 
tion of  trespass  for  the  taking  or  injury  of  chattels  had  not 
actual  possession  when  the  wrong  was  committed,  he  must 
have  had  constructive  possession  or  the  action  will  not  lie; 
that  is  to  say,  he  must  have  had  a  property  in  the  thing 
and  the  right  to  immediate  possession.^^  It  is  well  settled 
that,  as  against  a  mere  stranger  or  wrongdoer,  who  can 
show  no  better  right,  bare  possession  is  sufficient  to  main- 
tain trespass  for  an  injury  to,  or  the  taking  of,  a  chattel.^* 


31  2  Greenl.  Ev.,  §  617,  and  cases 
there  cited;  Criner  v.  Pike,  2  Head 
(Tenn.),   398.    ' 

3-  Harrison  v.  Davis,  2  Stew. 
(Ala.)  350.  To  the  same  efEeet  is 
Demiek  v.  Chapman,  11  Johns.  (N. 
Y.)  132.  So  in  Wustland  v.  Potter- 
field,  9  W.  Va.  438,  possession  was 
held  sufficient  evidence  of  title  to 
maintain  trespass  against  mere 
strangers,  where  the  defendants 
offered  certain  admissions  of  'the 
plaintiff's  grantor  to  prove  that  the 
transfer  was  fraudulent.  So  in 
Fletcher  v.  Cole,  26  Vt.  170,  it  was 
held  that  one  tort-feasor  may  always 
recover  in  trespass  against  a  subse- 
quent tort-feasor  who  shows  no  right 
whatever.  But  possession  acquired 
by  an  unlawful  sale  can  never  enable 
one  to  maintain  trespass  against  the 
true  owner:  Eeed  v.  Lucas,  42  Tex. 
529.  Possession  under  a  void  assign- 
ment, with  the  consent  of  the  true 
owner,  is  sufficient  title  against  a 
mere  stranger:  Barker  v.  Chase,  24 
Me.  230. 

33  1  Waterman  on  Trespass,  §§ 
520,  521,  522;  Smith  v.  Milles,  1 
Term.  Eep.  475,  99  Eng.  Reprint, 
1205;    Woodruff    v.    Halsey,    8    Pick. 


(Mass.)  333,  19  Am.  Dec.  329; 
Brown  v.  Thomas,  26  Miss.  335; 
Howe  V.  Parrar,  44  Me.  233,  and  eases 
cited.  Constructive  possession  is  thus 
defined  by  Parker,  C.  J.,  in  Wood- 
ruff V.  Halsey,  8  Pick.  (Mass.)  333, 
19  Am.  Dee.  329:  "Constructive  pos- 
session is  where  the  general  owner, 
although  the  chattel  is  in  the  actual 
possession  of  another,  has  the  right 
to  reclaim  it  immediately,  the  person 
in  possession  not  being  entitled  to 
retain  it   against  his   will." 

34  1  Hilliard  on  Torts,  518;  2 
Greenl.  Ev.,  §  614;  1  Waterman  on 
Trespass,  §  515;  Potter  v.  Washburn, 
13  Vt.  558,  37  Am.  Dee.  615;  Hoyt 
V.  Gelstou,  13  Johns.  (N.  Y.)  141; 
Gelston  v.  Hoyt,  13  Johns.  (N.  Y.) 
561;  Graham  v.  Peat,  1  East,  244, 
102  Engr.  Eeprint,  95;  Orser  v. 
Storms,  9  Cow.  (N.  Y.)  687,  18  Am. 
Dec.  543,  and  note;  Biendricks  v. 
Decker,  35  Barb.  (N.  Y.)  298; 
Odiorne  v.  Colley,  2  N.  H.  66,  9  Am. 
Dee.  39;  Pickering  v.  Coleman,  12  N, 
H.  148;  Boston  v.  Neat,  12  Mo.  125; 
Brown  v.  Ware,  25  Me.  411;  Staples 
V.  Smith,  48  Me.  470.  Thus,  a  naked 
bailee  from  whose  actual  and  exclu- 
sive   possession    a   chattel    is  wrong- 


§  74  (71)  THE  LAW   OF   EVIDENCE   IN    CIVIIi  CASES. 


358 


The  same  presumption  arises  in  replevin**  and  in  trover.^* 
In  criminal  cases,  it  has  been  held  sufi&cient  evidence  of 
ownership  in  prosecutions  for  robbery."  The  presumption 
of  title  arising  from  possession,  however,  does  not  obtain 

fully  taken  may  maintain  the  action: 
Carson  v.  Prater,  6  Cold.  (Teun.)  565. 
So  may  a  tenant  of  a  farm  upon  wliieh 
tlie  property  is  when  taken:  Gilson 
V.  Wood,  20  111.  37.  And  actual 
possession  is  sufficient  against  a 
wrongdoer,  or  one  who  can  show  no 
better  title,  though  it  be  "without  the 
consent,  or  even  adverse  to  the  real 
owner":  Miller  v.  Kirby,  74  111.  242. 
It  is  no  defense  to  show  title  in  a 
third  person,  unless  the  defendant 
connects  himself  therewith:  Hanmer 
V.  Wilsey,  17  Wend.  (N.  Y.)  91; 
Sickles  V.  Gould,  51  How.  Pr.  (N. 
Y.)  22;  Crawford  v.  Bynum,  7  Yerg. 
(Tenn.)  381. 

35  Sehulenberg  v.  Harriman,  21 
Wall.  (U.  S.)  44,  22  L.  Ed.  55r; 
Eawley  v.  Brown,  71  N.  Y.  85  (Pos- 
session of  property  alone  and  without 
explanation  is  evidence  of  ownership; 
but  is  the  lowest  species  of  evidence. 
It  is  merely  presumptive,  and  liable 
to  be  overcome  by  any  evidence  show- 
ing the  character  of  the  possession, 
and  that  it  is  not  necessarily  as 
owner.  If  the  custody  and  posses- 
sion is  shown  to  be  equally  consistent 
with  an  outstanding  ownership  in  a 
third  person,  as  with  a  title  in  the 
one  having  the  possession,  no  pre- 
sumption of  ownership  arises  solely 
from  such  possession.  The  law  raises 
no  presumption  as  to  the  character 
of  the  occupation  of  one  cultivating 
the  farm  of  another  with  the  instru- 
ments of  husbandry,  beasts  of  the 
plow,  teams  and  domestic  animals  of 
the  owner  of  the  farm,  or  as  to  the 
right  of  either  to  the  growing  crops 
and  products  of  the  farm,  but  ln:ivcs 
it  a  question  of  fact,  to  be  deter- 
mined by  a  jury  upon  the  evidence 
and  all  the  circumstances  of  the  case. 


It  does  not  assume  to  determine  by 
any  fixed  and  certain  rule  of  pre- 
sumption, without  evidence,  the  re- 
lation existing  between  the  owner  of 
agricultural  lands  and  a  temporary 
occupant  thereof,  and  to  whom  or  in 
what  proportion  the  products  belong 
either  when  growing  or  on  being  har- 
vested) ;  Horsey  v.  Knowles,  74  Md. 
602,  22  Atl.  1104  (the  presumption 
is  admitted  and  the  burden  assumed 
by  the  plaintiff  when  he  brings  suit). 

36  Duncan  v.  Spear,  11  Wend.  (N. 
Y.)  54;  Orser  v.  Storms,  9  Cow.  (N. 
Y.)  6S7,  18  Am.  Dee.  543,  and  note; 
Magee  vj  Scott,  9  Cush.  (Mass.)  148, 
55    Am.   Dee.   49. 

37  Howard  v.  People,  193  III.  615, 
61  N.  E.  1016.  "The  averment  in  the 
indictment  was  that  it  was  the  prop- 
erty of  Eitchie  that  was  taken,  and 
the  possession  by  Ritchie  of  thai' 
property  was  evidence  supporting 
that  averment.  In  Bow  v.  People, 
160  111.  438,  43  N.  E.  593,  we  held 
that  the  fact  of  the  robbery  from 
the  person  of  the  prosecuting  witness 
of  money  which  he  had  in  his  pocket 
was  sufficient  evidence  of  ownership. 
To  have  found  the  verdict  they  did, 
the  jury  must  have  found  that  the 
plaintiff  in  error  took  the  shoes  in 
question  from  Ritchie;  and,  if  they 
did  so  find,  then  such  taking,  together 
vrith  the  other  evidence  in  the  case, 
sufficiently  established  the  ownership 
of  the  property" ;  People  v.  Oldham, 
111  Cal.  648,  44  Pae.  312.  (In  the 
absence  of  evidence  to  the  contrary, 
in  larceny  or  robbery,  possession  of 
the  stolen  property  is  sufficient  evi- 
dence of  ownership.  ''The  criminal 
law  of  this  state  is  not  favorably 
disposed  in  allowing  criminals  to  es- 
cape upon  technicalities  of  this  char- 
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in  favor  of  one  who  unlawfully  takes  property  from  the 
possession  of  another,  when  an  action  is  brought  for  its 
recovery  or  conversion.^^ 

§  74a  (71).    Same — Possession  of  a  subordinate. — One 

who  is  in  possession  of  a  chattel  as  a  mere  servant  cannot 
maintain  trespass,  for  his  possession  is  that  of  his  master 
or  employer.  Possession  in  that  character  cannot  warrant 
a  presumption  of  ownership.  On  this  principle  it  was 
held^*  that  the  school  committee  of  a  town  could  not  main- 
tain trespass  for  the  taking  of  the  school  registers  by  other 
persons  claiming  also  to  be  the  school  committee,  for  the 
reason  that  they  were  merely  the  servants  of  the  town. 
"A  party  cannot  maintain  an  action  of  trespass  for  taking 
and  carrying  away  chattels  from  him,  unless  he  had  actual 
or  constructive  possession  thereof,  at  the  time  of  the  tak- 
ing, and  also  a  general  or  qualified,  property  therein.  As 
against  a  mere  stranger  and  wrongdoer,  possession  is 
sufficient  evidence  of  property.  But  the  possession  of  a 
servant  is  the  legal  possession  of  the  master  only;  and 
when  chattels  are  taken  from  the  servant,  they  are  taken 
from  the  possession  of  the  master,  who  alone  can  maintain 
trespass  and  recover  damages  against  the  taker."*"  Where 
one  occupies  a  farm  and  uses  the  farm  implements  and 
teams  of  another,  no  presumption  arises  from  such  posses- 
sion as  to  the  ownership  of  the  growing  crops."  The  pos- 
session of  an  officer  of  a  corporation  is  the  possession  of 

aeter;    and,   as   supporting   the   prin-  "The  servant  hath  neither  general]  nor 

ciple  here  declared,  we  cite  People  v.  special!  property  in  the  goods,  and  he 

Nelson,  56  Cal.  77;   People  v.  Davis,  shall   have   no    action   or    trespass    if 

97   Cal.  194,  31  Pac.  1109.")  they  be  taken  away,  and  therefore  if 

38  Cumberledge  v.  Cole,  44  Iowa,  he  take  them,  trespass  lieth  against 
181;  Weston  v.  Higgihs,  40  Me.  102;  him,  and  if  he  imbezell  them,  it  is 
Price  V.  Powell,  3  N.  Y.  322.  felony"-    75   Eng.   Reprint,    p.   1002; 

39  Perkins  v.  Weston,  3  Cush.  Linseott  v.  Trask,  35  Me.  150;  Sue- 
(Mass.)    549.  cession    of    Boisblanc,    32     La.    Ann. 

40  Gouldsb.    72,    pi.    18;    Bloss    v.  109. 

Holman,  Owen,  52;   2  Bl.  Com.  396;  «  Eawley  v.  Brown,  71  N.  Y.  85; 

Hammond,  N.  P.  222;  3  Steph.  N.  P.  Comer  v.  Comer,   120   111.  420,  11   N. 

2636.     See,  also,  Addison  v.  Round,  6  E.  848;  Stacy  v.  Graham,  3  Duer  (N. 

Nev.    &    M.    422.     We    give    Goulds-  Y.),   444;   Bailey  v.   Steamer,   2   Cal. 

borough's   report   in   his   own   words:  370. 
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the  corporation;  and  when  chattels  belonging  to  the  cor- 
poration are  taken  from  him,  they  are  taken  from  the  pos- 
session of  the  corporation,  which  alone  is  entitled  to  sue 
for  and  recover  damages  for  the  taking,  unless  the  ofRcer 
is  authorized  by  statute  to  sue  in  his  own  name.  So,  in  the 
case  of  the  school  registers  above  referred  to,  the  school 
committee  had  no  property,  general  or  qualified,  in  the 
school  registers,  and  no  such  possession  thereof,  distinct 
from  the  possession  of  the  town,  as  was  required  by  law  in 
order  to  enable  them  to  maintain  an  action  and  recover 
damages  to  their  own  use;  they  had  only  the  custody  or 
charge  of  the  registers,  as  officers  and  servants  of  the 
town.*^  From  the  nature  of  this  presumption  it  may  be 
easily  rebutted,  and  it  affords  no  protection  to  one  who  pur- 
chases property  or  otherwise  obtains  it  from  one  who  is 
not  the  real  owner.**  In  the  code  states  the  presumption 
is  embodied  generally  in  two  divisions— the  first,  that 
things  which  a  person  possesses  are  owned  by  him,  and, 
second,  that  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership.** 

§  74b  (71).    Same — Possession  of  bailees  and  others. — A 

bailee  of  chattels  may  maintain  trespass  for  the  taking  of 
them  against  anyone  but  the  owner;  and  if  he  have  an  in- 
terest and  the  taking  is  tortious,  he  may  maintain  the  ac- 
tion even  against  the  owner.*^  Thus,  where  certain  skins 
were  delivered  by  the  owner  to  the  plaintiffs  to  be  manu- 
factured into  morocco,  and  turned  over  to  the  owner  at  the 
plaintiffs'  shop  at  so  much  apiece,  and  the  owner  after- 

<2  Perkins   v.   Weston,   supra.     But  43  Velsian  v.  Lewis,   15  Or.  539,  3 

in    Moore    v.    Robinson,    2    Barn.    &  Am.   St.  Eep.   184,  16   Pac.   631,   and 

Adol.  817,  109  Eng.  Reprint,  1346,  it  elaborate  note. 

was   held    that   the   master   of   a   fly-  **  Cal.    Code    Civ.    Proc,    §     1963 

boat,    employed   to    navigate   her   for  (12). 

weekly  wages,  and  having  other  per-  45  Jones  v.  McNeil,  2  Bail.  (S.  C.) 

sons   under   him   to   work   the   vessel,  466;   Cowing  v.  Snow,  11  Mass.  415; 

had   such  an  interest  in  her  that  he  NefP  v.   Thompson,  8  Barb.    (N.   Y.) 

could    maintain    trespass    against   one  213;   Sutton  v.   Buck,  2   Taunt.   302; 

who   cut   the  rope  by   which   she   was  Faulkner  v.  Brown,  13  Wend.  (N.  Y.) 

towed.  63,  and  cases  there  cited. 


361  PEESXJMPTIONS.  §  74c  (71) 

ward  turned  them  out  to  a  creditor,  who  caused  them  to 
be  attached,  it  was  held  that  the  plaintiffs  oould  maintain 
trespass  for  such  taking.*^  An  officer  in  possession  of 
goods  by  virtue  of  a  levy  of  an  execution  or  attachment  has 
such  a  special  property  therein  that  he  can  maintain  tres- 
pass for  the  taking  or  other  injury  of  such  goods.*''  A 
mortgagor  of  a  chattel  may  maintain  trespass  against  a 
stranger  who  wrongfully  takes  it  from  his  possession,  and 
the  fact  of  the  mortgage  is  no  defense  to  the  action;*^  and 
creditors  in  possession  of  property  of  their  debtor,  under  a 
contract  allowing  them  to  manage  and  control  it  until  their 
claim  is  paid,  may  have  trespass  against  an  officer  attach- 
ing it  as  the  debtor's  property.*® 

§  74c  (71) .  Same — Negotiable  paper. — Possession  and  the 
production  of  a  note  uncanceled  and  unextinguished  by 
indorsement  of  payments,  or  otherwise,  is  prima  facie  evi- 
dence that  the  holder  is  the  owner,  and  that  the  note  is 
unpaid.®"  But  the  mere  possession  by  a  third  party  of  un- 
indorsed negotiable  paper,  payable  to  the  order  of  the 
payee  therein  named,  is  not  even  prima  facie  evidence  of 
title  in  the  holder  as  against  such  payee.  While  the  pos- 
session of  unindorsed  negotiable  paper  may  well  be  re- 
ceived as  prima  facie  evidence  as  against  a  stranger  to  the 
title,  the  naked  and  unexplained  possession  of  such  paper 
can  by  no  means  be  presumptive  evidence   against  the 

«  Burdict  v.  Murray,  3  Vt.  302,  21  17  L.  R.  A.  326,  12  Pac.  952;  Tabor 

Am.   Dec.   588.     Tor   other   cases   see  v.  Merchants'  Nat.  Bank,  48  Ark.  454, 

note  to  Orser  v.  Storms,  9  Cow.   (N.  3   Am.   St.   Eep.  241,  and  note,  3   S. 

Y.)   687,  IS  Am.  Dec.  543.  W.  805;   see,   also,  Vosburgh  v.  Die- 

47  Whitney  v.  Ladd,  10  Vt.  165;  fendorf,  119  N.  Y.  357,  16  Am.  St. 
Sewell  V.  Harrington,  11  Vt.  141,  34  Eep.  836,  and  note, '23  N.  E.  801; 
Am.  Dec.  675;  Gibbs  v.  Chase,  10  Eubey  v.  Culbertson,  35  Iowa,  264; 
Mass.  125.  Bachellor  v.  Priest,  12  Pick.   (Mass.) 

48  Hanmer  v.  Wilsey,  17  Wend.  399;  Cone  v.  Brown,  15  Eich.  (S.  C.) 
(N.  Y.)   91.  262;   Mars  v.  Mars,  27   S.  C.   132,  3 

49  Howe  V.  Keeler,  27  Conn.  538.  S.  E.  60;  James  v.  Chalmers,  6  N.  Y. 

50  Perot  V.  Cooper,  17  Colo.  80,  31  209;  Jackson  v.  Love,  82  N.  C.  405, 
Am.  St.  Rep.  258,  28  Pac.  391;  83  Am.  Rep.  685;  Collins  v.  Gilbert, 
Somervail  v.  Gillies,  31  Wis.  152;  94  TJ.  S.  753,  24  L.  Ed.  170;  Perot 
Commercial  Bank  v,  Burgwyn,  108  N.  v.  Cooper,  17  Colo.  80,  31  Am.  St. 
C.  62,  23  Am.  St.  Eep.  49,  and  note,  Eep.   258,  and  note,   28  Pac.  391. 
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payee.^^    A  bill  of  lading  raises  the  presumption  of  prop- 
erty in  the  goods  in  the  consignee.^'* 

§  74d  (71).  Same— Animals  ferae  naturae.— To  consti- 
tute such  possession  of  animals  ferae  naturae  as  to  enable 
the  possessor  to  maintain  trespass  for  them,  they  must  be 
brought  into  his  actual  power.  Where  one  was  pursuing 
a  fox  and  another  person  in  his  sight  killed  and  carried 
away  the  animal,  it  was  held  that  the  former  had  not  such 
possession  as  to  be  able  to  maintain  trespass.^^ 


51  Tastine  v.  Wilding,  45  Mo.  89, 
100  Am.  Deo.  347,  and  note.  Upon 
this  sul),jeet  the  decisions  are  to  some 
extent  conflicting,  and  those  in  sup- 
port of  Vastine  v.  Wilding,  supra,  are 
fully  set  out  in  the  note  referred  to, 
but  a  different  view  is  taken  in  North 
Carolina,  and  the  supreme  court  of 
that  state  has  decided  that  the  pos- 
session of  an  unindorsed  negotiable 
note  or  bond,  not  payable  to  bearer, 
raises  a  presumption  that  the  person 
producing  it  is  the  real  and  rightful 
owner,  and  entitled  to  the  money  due 
from  the  promisor:  Jackson  v.  Love, 
82  N.  C.  405,  33  Am.  Eep.  685. 
Such  a  presumption,  it  is  said,  seems 
necessary  and  expedient  under  the 
method  of  civil  procedure  in  that 
state,  which  requires  civil  actions 
generally  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest, 
and  that  'the  legal  and  equitable 
rights  of  litigants  shall  be  adminis- 
tered in  the  same  action,  when  need 
be:  Merrimon,  J.,  in  Holly  v.  Holly, 
94  N.  C.  670,  673.  Nevertheless,  it  is 
a  presumption  which  is  only  evidence 
against  'the  defendant  in  an  action 
upon  the  note,  and,  as  a  mere  pre- 
fiiimption,  cannot  avail  the  holder  in 
an  action  brought  against  him  by  the 
legal  owner:  Robertson  v.  Dunn,  87 
N.  C.  191.  The  presumption  does  not 
arise  as  between  the  holder  and  the 
payee,  who  has  the  legal  title,  but 
only     as    between     the    holder     and 


payor:  Holly  v.  Holly,  94  N.  C.  670; 
and  see  Pugh  v.  Grant,  86  N.  C.  39. 
See,  also,  note  to  Commercial  Bank  v. 
Burgwyn,  supra,  17  L.  E.  A.  326,  in 
which  the  subject  is  well  treated  and 
the  cases  carefully  collected. 

52  Lawrence   v.   Minturn,   17   How. 
(V.  S.)    107,  15  L.  Ed.  58. 

53  a  Greenl.  Ev.,  §  620;  Pierson  v. 
Post,  3  Caines  (N.  Y.),  175,  2  Am. 
Dec.  264.  Citing  this  ease,  2  Kent, 
Com.  349,  says:  "It  was  held  by  the 
supreme  court  of  New  York,  in 
Pierson  v.  Post,  the  pursuit  alone 
gave  no  property  in  animals  ferae 
naturae.  Almost  all  the  jurists  on 
general  jurisprudence  agree  that  the 
animal  must  have  been  brought 
within  th-e  power  of  the  pursuer 
before  the  property  in  the  animal 
vests.  Actual  taking  may  not  in  all 
cases  be  requisite,  but  all  agree  that 
mere  pursuit  without  bringing  the  an- 
imal within  the  power  of  the  party 
is  not  suflScient.  The  possession 
must  be  so  far  established  by  the  aid 
of  nets,  snares  or  other  means,  that 
the  animal  cannot  escape.  It  was 
accordingly  held  in  the  case  just 
mentioned,  that  an  action  would  not 
lie  against  a  person  for  killing  and 
taking  a  fox  which  had  been  pursued 
by  another  and  was  then  actually  in 
view  of  the  person  who  had  originally 
found,  started  and  chased  it.  The 
mere  pursuit  and  being  in  view  of 
the  animal  did  not  create  a  property, 
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§  75  (72).  The  presumption  of  title  from  the  possession 
of  lands. — The  difference  between  the  circumstances  of  pos- 
session of  real  and  of  personal  property  renders  the  applica- 
tion of  the  presumption  of  ownership  to  real  property  both 
more  difficult  and  more  important  than  that  to  personalty. 
From  an  early  period  of  the  common  law  the  courts  seem  to 
have  delighted  in  some  relaxation  of  the  strict  rules  of  evi- 
dence in  favor  of  those  who  had  long  been  in  the  enjoyment 
of  those  easements  and  franchises  which  could  be  created  by 
grant  without  record.  In  later  times  the  courts  of  this 
country  have  indulged  in  similar  favors  to  those  in  the  pos- 
session of  corporeal  hereditaments.  One  of  the  most  com- 
mon muniments  of  title  to  real  estate  is  the  presumption, 
from  long  possession,  that  such  possession  is  lawful  rather 
than  unlawful, — in  other  words,  that  it  is  supported  bj*  ai 
grant.  It  has  become  a  well-established  rule  that  the  peace- 
able possession  of  real  estate  is  presumptive  evidence  of  title 
until  the  contrary  is  shown.^*    The  title  which  adverse  pos- 


because  no  possession  had  Ijeen  ae- 
quired;  and  the  same  doctrine  was 
afterward  declared  in  the  case  of 
Buster  v.  Newkirk,  20  Johns.  (N.  Y.) 
75."  This  case  is  also  cited  in  1 
Schouler  on  Pers.  Prop.  80.  The 
Civil  Code  of  California,  section  656, 
provides :  "Animals  wild  by  nature  are 
the  subjects  of  ownership  while  liv- 
ing only  when  on  the  land  of  the 
person  claiming  them,  or  when  tamed, 
or  taken  or  held  in  possession,  or  dis- 
abled  and   immediately   pursued." 

54  Plume  V.  Seward,  4  Cal.  94,  60 
Am.  Dec.  599;  Jackson  v.  Town,  4 
Cow.  (N.  Y.)  599,  15  Am.  Dec.  405; 
Smith  V.  Lorillard,  10  Johns.  (N.  Y.) 
339;  Austin  v.  Bailey,  37  Vt.  219,  86 
Am.  Dee.  703;  Wausau  Boom  Co.  v. 
Plumer,  35  Wis.  274;  Bagley  v.  Ken- 
nedy, 85  Ga.  703,  11  S.  E.  1091; 
Tuttle  V.  Jackson,  6  Wend.  (N.  Y.) 
213,  21  Am.  Dec.  306;  Eakin  v. 
Brewer,  60  Ala.  579;  Hicks  v.  Davis, 
4  Cal.  67;  Jones  t.  Nunn,  12  Ga.  472; 
Day  v.  Alverson,  9  Wend.  (N.  Y.) 
?L'3;    De  Noon   v.   Morrison,   83    Cal. 


163,  23  Pae.  374,  16  Morr.  Min.  Eep. 
33  (as  to  mining  claims)  ;  Carino  v. 
Insular  Government,  212  U.  S.  449, 
53  L.  Ed.  594,  29  Sup.  Ct.  Eep.  334; 
Dodge  V.  Irvington  Land  Co.,  158 
Ala.  91,  48  South.  383,  594,  22  L. 
E.  A.,  N.  S.,  1100;  Bates  v.  Hall, 
44  Colo.  360,  98  Pac.  3  (water 
rights) ;  Downey  v.  Moriarity,  81 
Conn.  442,  71  Atl.  581  (administra- 
tor's possession) ;  Eexf  ord  v.  Bleck- 
ley, 131  Ga.  678,  63  S.  E.  337  (where 
an  administrator  undertook  to  sell  at 
public  outcry  lands  of  the  decedent, 
and  a  claim  thereto  was  interposed 
by  a  third  person,  upon  the  trial  of 
the  issue  thus  raised,  it  was  not  erro- 
neous for  the  judge  to  charge  in  effect 
that,  if  the  decedent  died  in  posses- 
sion of  the  land,  such  possession 
would  be  sufficient  to  raise  a  pre- 
sumption of  title);  Stevens  v.  Town 
of  Sananes,  108  Minn.  271,  121  N. 
W.  902;  Sewell  v.  Home  Ins.  Co.,  131 
App.  Div.  131,  115  N.  Y.  Supp.  345 
(where  tenant  became  purchaser) ; 
Gabriel  v.  Bartolome,  7  Phil.  Isl.  CB9 ; 
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session  gives  is  one  in  fee  simple,  and  consequently  its 
acquisition  must  be  safeguarded  and  all  the  avenues  of 
approach  to  it  watched  with  the  argus-eye  of  the  law  that 
no  one  is  wronged.®  Theoretically,  at  least,  possession  is 
the  primitive  mode  of  acquisition  of  all  property,  and  con- 
stitutes the  ultimate  foundation  upon  which  every  title 
rests.  It  constitutes,  also,  the  only  means  of  enjoyment  of 
property.  Hence  it  is  necessarily  the  conspicuous  badge 
or  sign  of  ownership.^*  This  is  a  principle  firmly  imbedded 
in  all  common-law  jurisprudence."  It  follows  from  what 
has  already  been  stated  that  in  an  action  of  ejectment, 


Soler  V.  Parkhurst,  4  Porto  Eieo  Fed. 
335;  Thacker  v.  Wilson  (Tex.  Civ. 
App.),  122  S.  W.  938  (actual  or 
pedal  possession  of  part  applying  to 
whole). 

65  Owsley  V.  Matson,  156  Cal.  401, 
104  Pac.  983.  Adverse  possession,  as 
defined  in  the  Code  of  Civil  Proce- 
dure, if  continued  for  a  period  ex- 
ceeding five  years,  is  not  only  suffi- 
cient to  bar  a  claimant  under  a  legal 
title,  but  it  is  also  sufficient  to  create 
a  title.  Such  possession  so  continued 
vests  in  the  possessor  a  title  in  fee 
simple  against  all  other  claimants. 

58  3  Washb.  Jtowl  Property,  114. 

57  Hicks  V.  Davis,  4  Cal.  67.  The 
doctrine  is  sometimes  stated  to  be, 
that  to  establish  a  presumption  of 
title  from  m.ere  possession,  it  must  be 
shown  that  the  possession  is  under 
a  claim  of  right;  but  this  seems  to 
be  unnecessary,  for  unless  the  con- 
trary appears,  the  presumption  will 
be  that  the  possession  is  in  the  pos- 
sessor's own  rights,  since  the  law 
never  presumes  a  wrong:  .laokson  v. 
Commission  ors,  1  Dev.  &  B.  L.  (18 
N.  C.)  177.  It  is  held  that  the  pre- 
sumption arising  from  possession  is 
a  prBSiimption  of  seisin  in  fee :  Bull. 
N.  P.  103,  109;  Asher  v.  Whitloek, 
L.  R.  1  Q.  B.  1;  S.  C,  11  Jur.,  M. 
S.,  925,  35  L.  J.  Q.  B.  17;  U  Week. 
Rpp.  2C ;  Day  v.  Alverson,  9  Wend. 
(N".  y.)  2L':i.  "But  this  doctrine," 
says  Mr,  Tyler,  "needs  to  b«  qualified 


a  little.  Undoubtedly  if  a  person  be 
found  in  possession  of  land,  claiming 
it  as  his  own  in  fee,  it  is  prima  facie 
evidence  of  his  ownership  and  seisin 
of  the  inheritance.  It  is  not,  how- 
ever, the  possession,  but  the  posses- 
sion accompanied  with  the  claim  of 
the  fee,  that  gives  this  effect,  by  con- 
struction of  law,  to  the  acts  of  the 
party.  Possession  per  se  evidences 
no  more  than  the  mere  fact  of  pres- 
ent occupation  by  right,  for  the  law 
will  not  presume  a  wrong;  and  that 
possession  is  just  as  consistent  with  a 
present  interest  under  a  lease  for 
years  or  for  life  as  in  fee.  From  tbe 
very  nature  of  the  case,  therefore,  it 
must  depend  upon  the  collateral  cir- 
cumstances what  is  the  quality  and 
extent  of  the,  interest  claimed  by  the 
party;  and  to  that  extent,  and  that 
only,  will  the  presumption  of  law  go 
in  his  favor:  La  Frombois  v.  Jack- 
son, 8  Cow.  (N.  Y.)  603,  18  Am.  D?c. 
463;  Adams  v.  Guice,  30  Miss.  397; 
Ricard  v.  Williams,  7  Wheat.  (U.  S.) 
59,  5  L.  Ed.  398;  Jackson  v.  Porter, 
1  Paine,  457,  Fed.  Cas.  No.  7143; 
Tyler  on  Eject.  71.  See,  also,  Ward 
V.  Mcintosh,  12  Ohio  St.  231.  1» 
some  of  the  cases,  possession  is  said 
to  be  something  more  than  mere  evi- 
dence of  title,  and  to  constitute  ox 
itself  a  grade  of  title,  though  it  is 
the  lowest  grade:  Jones'  Admr,  v, 
Nunu,  12  Ga.  472.  In  some  states 
it  is  held  that  mere  naked  possession, 
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proof  of  prior  possession  alone,  under  a  claim  of  title,  on 
the  part  of  the  plaintiff  or  those  under  whom  he  claims, 
will  be  sufficient,  prima  facie,  to  maintain  the  action  as 
against  a  subsequent  possessor  who  is  a  mere  intruder,  or 
a  tenant  of  the  plaintiff,  or  one  who  is  in  by  entry  only, 
and  shows  no  better  title,  by  adverse  possession  or  other- 
wise.^^ That  the  first  possession,  says  Kent,  C.  J.,  should, 
in  such  cases,  be  the  better  evidence  of  right,  seems  to  be 
the  just  and  necessary  inference  of  law.  '  The  ejectment  is 
a  possessory  action,  and  possession  is  always  presump- 
tion of  right,  and  it  stands  good  until  other  and  stronger 
evidence  destroys  that  presumption.  This  presumption  of 
right  every  possessor  of  land  has,  in  the  first  instance;  and 
after  a  continued  possession  for  twenty  years,  under  pre- 
tense or  claim  of  right,  the  actual  possession  ripens  into 
a  right  of  possession  which  will  toll  an  entry.  But  until 
the  ■  possession  of  the  tenant  has  become  so  matured,  it 


unless  continued  for  such  time  as 
gives  title  under  the  statute  of  limi- 
tations, will  not  sustain  ejectment: 
Doe  V.  Howell,  1  Houst.  (Del.)  178; 
Breeding  v.  Taylor,  13  B.  Mon. 
(Ky.)  477;  Alexander  v.  Campbell, 
74  Mo.   142. 

58  Smoot  V.  Lecatt,  1  Stew.  (Ala.) 
590;  McCall  v.  Doe,  17  Ala.  533; 
Clarke  v.  Clarke's  Admr.,  51  Ala:  498; 
Anderson  v.  Melear,  56  Ala.  621; 
Eakin  v.  Brewer,  60  Ala.  579;  Eagle 
etc.  Mfg.  Co.  V.  Gibson,  62  Ala.  369; 
Wilson  V.  Glenn,  68  Ala.  383;  Jacks 
V.  Dyer,  31  Ark.  334;  Hutchinson  v. 
Perley,  4  Cal.  33,  60  Am.  Dec.  578; 
Plume  V.  Seward,  4  Cal.  94,  60  Am. 
Dec.  599,  and  note;  Nagle  v.  Macy, 
9  Cal.  426;  Potter  v.  Knowles,  5  Cal. 
88;  Ayres  v.  Bensley,  32  Cal.  620; 
Seymour  v.  Creswell,  18  Fla.  29; 
Johnson  v.  Lancaster,  5  Ga.  39; 
Jones'  Admr.  v.  Nunn,  12  Ga.  4B9, 
471;  Buckner  v.  ChambUss,  30  Ga. 
652;  Jones  v.  Easley,  53  Ga.  454; 
Pitts  V.  Bullard,  3  Ga.  5,  46  A'm.  Dec. 
405;  McLawrin  v.  Salmons,  11  B. 
Mon.  (Ky.)  96,  52  Am.  Dee.  563; 
Mettler  v.  Miller,  129  111.  630,  22  N. 


E.  529 ;  Hicks  v.  Steigleman,  49  Miss. 
377;  Kerr  v.  Farish,  52  Miss.  301; 
Lum  V.  Heed,  53  Miss.  73;  Crockett 
V.  Morrison,  11  Mo.  1;  Smith  v.  Lor- 
illard,  10  Johns.  (N.  Y.)  356;  Day 
V.  Alverson,  9  Wend.  (N.  Y.)  223; 
Murphy  v.  Loomis,  26  Hun  (N.  T.), 
659;  Jackson  v.  Town,  4  Cow.  (N. 
Y.)  599,  15  Am.  Dec.  405;  Tuttle  v. 
Jackson,  6  Wend.  (N.  Y.)  213,  21 
Am.  Dec.  306;  Newman's  Lessee  v. 
Cincinnati,  18  Ohio,  323  ;  Eeed  v.  Shep- 
ley,  6  Vt.  602 ;  Doe  v.  Dyeball,  Moo,  & 
M.  346,  S.  C,  3  Car.  &  P.  610;  Davison 
V.  Gent,  1  H.  &  N.  744,  S.  C,  3  Jur., 
N.'  S.,  342,  26  L.  J.  Ex.  122;  Asher 
V.  Whitlock,  L.  R.  1  Q.  B.  1;  S.  C, 
11  Jur.,  N.  S.,  925;  35  L.  J.  Q.  B. 
17;  14  Week.  Eep.  25;  Moore  v.  Eail- 
way  Co.,  78  Wis.  120,  47  N.  W.  273; 
Cain  V.  McCan,  2  Pen.  (N.  J.)  438,  4 
Am.  Dec.  384;  Warner  v.  Page,  4  Vt. 
291,  24  Am.  Dec.  607;  Wilson  v.  Pal- 
mer, 18  Tex.  592 ;  Bractehaw  v.  Ashley, 
180  U.  S.  59,  45  L.  Ed.  423,  21  Sup.  Ct. 
Hep.  297;  Sabariego  v.  Maverick,  124 
U.  S.  261,  31  L.  Ed.  430,  8  Sup.  Ct. 
Eep.  461,  and  eases  cited. 
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would  seem  to  follow  that  if  the  plaintiff  shows  a  prior 
possession,  and  upon  which  the  defendant  entered  without 
its  having  been  formally  abandoned  as  derelict,  the  pre- 
sumption which  arose  from  the  tenant's  possession  is  trans- 
ferred to  the  prior  possession  of  the  plaintiff,  and  the  ten- 
ant, to  recall  that  presumption,  must  show  a  still  prior 
possession,  and  so  the  presumption  may  be  removed  from 
one  side  to  the  other,  toties  quoties,  until  one  party  or  the 
other  has  shown  d  possession  which  cannot  be  overreached, 
or  puts  an  end  to  the  doctrine  of  presumptions  founded  on 
mere  possession,  by  showing  a  regular  legal  title  or  a  right 
of  possession.  So  though  the  plaintiff  sets  up  a  title  which 
he  fails  to  prove,  he  may  recover  on  the  strength  of  his 
prior  possession  against  a  bare  subsequent  possession.^^ 
When  possession  of  real  estate  has  existed  uninterruptedly 
for  a  long  period  of  years,  the  courts  have  uniformly  re- 
garded tlie  presumption  of  ownership  as  greatly  strength- 
ened. So  strongly  have  the  courts  favored  titles  fortified 
by  long  possession  that  it  has  been  said:  "An  act  of  par- 
liament, a  grant  from  the  crown,  a  deed,  in  fact  anything 
which  will  quiet  a  possession  may  be  presumed  from  length 
of  time  where  such  act,  grant  or  deed  would  have  been  law- 
fully passed,  made  or  given.""" 

59  Kent,  C.  J.,  in  Smith  v.  Loril-  14  N.  W.  879;  Dunn  v.  Miller,  75 
lard,  supra;  Davison, v.  Gent,  1  Hurl.  'Mo.  260.  It  has  been  suggested  in 
&  N.  744;  S.  C,  3  Jur.,  N.  S.,  342,  some  eases  that  a  title  founded  on 
26  L.  J.  Kx.  122.  The  plaintiff  may,  prior  possession  alone  may  be  de- 
to  define  the  extent  of  his  possession,  feated  by  a  subsequent  possessor 
introduce  a  deed  from  one  having  no  showing  a  good  outstanding  title  in  a 
tiye,  with  proof  of  entry  and  ooeu-  stranger,  with  which  such  subsequent 
pation  thereunder:  Keane  v.  Canno-  possessor  does  not  connect  himself: 
ran,  21  Cal.  291,  82  Am.  Dee.  738.  Potter  v.  Knowles,  5  Cal.  88;  Ander- 
If,  however,  the  plaintiff  entered  un-  son  v.  Melear,  56  Ala.  621;  Eakin  v. 
der  a  claim  notorious  and  sufficient  to  Brewer,  60  Ala.  579.  But  the  con- 
account  for  his  possession,  such  pos-  trary  and  better  opinion  ,ia  expressly 
session  is  not  evidcuee  of  any  other  laid  down  in  Hubbard  v.  Barry,  21 
claim:  Lincoln  v.  Thompson,  75  Mo.  Cal.  321;  Bates  v.  Campbell,  25  Wis. 
613.  Of  course,  also,  possession  613;  Wilson  v.  Glenn,  68  Ala.  383. 
alone  is  of  no  avail,  unless  continued  **  University  of  Vermont  v.  Rey- 
for  a  period  sufficient  to  give  title  noldfl,  3 ,  Vt.  542,  23  Am.  Dec.  234, 
under  the  statute  of  limitations,  242;  Nixon  v.  Carco,  28  Miss.  414; 
against  a  good  title  in  fact:  Perkins  Wails  v.  Farrington,  27  Okl.  754,  35 
V.  Morse,  30  Minn.  11,  13  N.  W.  911,  L.  E.  A.,  N.  S.,  1174,  116  Pao.  428. 
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§  76  (73,  74).  Presumptions  as  to  grants  and  other 
sources  of  title. — ^Perhaps  there  is  no  presumption  whicli 
goes  the  length  of  that  which  creates  the  beginning  of  a 
title  claimed  by  long  possession.  The  court  of  chancery 
in  England,  in  1707,  first  adopted  the  principle  of  presum- 
ing the  former  existence  and  loss  of  a  deed,  where  a  long 
and  uninterrupted  possession  of  an  easement  was  shown. 
It  was  not  until  1761  that  this  principle  was  adopted  in  the 
courts  of  common  law  in  England.  Some  of  the  judges  there 
were,  at  times,  inclined  to  give  this  presumption  the  effect 
of  a  presumptio  juris  et,  de  jure,  a  legal  presumption  bind- 
ing on  both  courts  and  juries,  as  a  rule  from  which  neither 
had  a  right  to  depart,  a  presumption  of  a  right  constituting 
a  perfect  title  or  bar,  as  the  case  might  be.®^  The  creation 
of  the  fiction  was  directly  attributable  to  the  law  laying 
down  the  almost  impossible  condition  of  proving  titles  to 
easements,  where  their  origin  might  be  traced  to  some 
former  grant  back  to  the  time  beyond  which  the  memory 
of  man  was  supposed  not  to  run;  and  the  courts  were 
driven  to  evade  a  rule  absurd  in  itself  and  unjust  in  its 
consequences  by  refinements  and  fictions  as  a  natural  and 
necessary  consequence.  The  current  of  English  decisions 
went  no  further  than  to  hold  that  long-continued  and  un- 
interrupted possession  is  evidence  from  which  a  jury  may 
presume  a  deed.^^  The  English  rule  is  now  as  expressed 
by  Sir  James  Stephen  in  his  work  on  Evidence,  where'  he 
lays  down  the  following  rule  as  to  the  presumption  of  lost 
grants:  "When  it  has  been  shown  that  any  person,  for  a 
long  period  of  time,  exercised  any  proprietary  right  which 

81  Guernsey  v.  Eodbridge,  Gil.  Eq.  Keprint,   924,   and  Mayor  v.   Horner, 

Cas.  4;   S.  C,  2  Vern.  390,  23  Eng.  1  Cowp.  102,  98  Eng.  Reprint,  989. 

Eeprint,     850,    under     tlie     name     of  62  Wallace   v.   Eletcher,   30   N.    H. 

Finch  V.  Resbridger;   Wilmot,   J.,   in  434,  citing  Keymer  v.  Summers,  Bull. 

Lewis  V.  Price  arid  Dougal  v.  Wilson,  N.    P.    74;    Campbell    v.    Wilson,     3 

Saund.  175a;  Byre,  C.  J.,  in  Hed  v.  East,    294,    102    Eng.    Reprint,    294; 

Holcroft,  1  Bos.  &  P.  400;  Lord  El-  Gray  v.  Bond,  5  Moore,  327,  2  B.  &  B. 

lenborougli,   in   Balston   v.    Benstead,  627;   Cross  v.  Lewis,  2  B.  &  C.  686; 

1  Camp.  163,  and  in  Bealey  v.  Shaw,  Darwin  v.  Upton,  2  Wms.  Saund.  175a, 

6  East,  214,  102  Eng.  Reprint,  1266;  85  Eng.  Eeprint,  924;  Livitt  v.  Wil- 

and    Lord    Mansfield    in    Darwin    v.  son,  3  Bing.  115. 
Upton,  2  Wms.  Sauad.  175a,  85  Eng. 
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might  have  had  a  lawful  origin  by  grant  or  license  from 
the  Crown  or  from  a  private  person,  and  the  exercise  of 
which  might  and  naturally  would  have  been  prevented  by 
the  persons  interested  if  it  had  not  had  a  lawful  origin, 
there  is  a  presumption  that  such  right  had  a  lawful  origin 
and  that  it  was  created  by  a  proper  instrument  which  has 
been  lost."®^  The  necessity  for  the  modification  of  the 
English  rule  when  it  came  to  this  country  was  at  once  ob- 
vious. It  was  the  wise  course,  prescribed  by  principle  as 
well  as  by  public  convenience,  to  overrule  the  absurd  de- 
cisions which  sanctioned  a  fixed  point  in  the  early  history 
of  England,  as  the  limit  of  legal  memory,  and  at  the  same 
time  to  restore  the  principle  upon  which  that  decision  ap- 
pears to  be  made,  that  in  case  where  the  legislature  has 
not  fixed  a  precise  rule  of  limitation,  rights  shall  be  ac- 
quired and  barred  by  a  prescription  of  such  length  of  time 
as  has  been  fixed  by  the  legislature  as  the  proper  limita- 
tion in  analogous  cases.  It  was  to  adopt  here  as  the  law, 
that  if  a  possession  of  twenty  years  is  sufficient  to  give  a 
man  title  to  a  house,  there  can  be  no  reason  why  it  should 
not  be  sufiicient  to  give  title  to  any  easement  belonging  to 
the  house.^*    Accordingly,  when  it  is  shown  that  there  had 

63  Eeynolds'  Stephen  on  Evidence,  grant  of  a  fishery,  or  of  common,  or 
art.  100.  See,  also,  the  interesting  il-  of  way.  Presumptions  of  this  na 
lustrations  given  by  Stephen  and  the  ture  are  adopted  from  the  general 
cases  collected  by  Reynolds.  See,  infirmity  of  human  nature,  the  diffi- 
also,  Goodtitle  v.  Baldwin,  11  East,  eulty  of  preserving  muniments  of 
488,  14  E.  R.  674,  103  Eng.  Eeprint,  title,  and  the  public  policy  of  sup- 
1092;  Chasemore  v.  Eiohards,  7  H.  L.  porting  long  and  uninterrupted  pos 
Cas.  349,  29  L.  .T.  Ex.  81,  5  Jur.,  sessions.  They  are  founded  upon  tht 
N.  8.,  873,  7  Week.  Eep.  685,  11  consideration,  that  the  facts  are  such 
Eng.  Eeprint,  140.  as  could  not,   according  to   the   ordi- 

64  Wallace  v.  Fletcher,  supra;  nary  course  of  human  affairs,  occur 
Hunt  V.  Hunt,  3  Met.  (Mass.)  185,  unless  there  was  a  transmutation  of 
37  Am.  Dec.  130;  Eieard  v.  Williams,  title  to,  or  an  admission  of  an  exist- 
7  Wheat.  (U.  S.)  110,  5  L.  Ed.  398,  ing  adverse  title  in,  the  party  in  pos- 
410.  "There  is  no  difference  in  the  session.  They  may,  therefore,  be  en- 
doctrine  (as  to  presumptions  of  countered  and  rebutted  by  contrary 
grants),"  says  Mr.  Justice  Story  in  presumptions;  and  can  never  fairly 
Eieard  v.  Williams,  supra,  "whether  arise  where  all  the  oiroumstanees  are 
the  grant  relate  to  corporeal  or  in-  perfectly  consistent  with  the  nonex- 
corporeal  hereditaments.     A  grant  of  istence  of  a  grant." 

land  may  as  well  be  presumed,  as  a 
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been  adverse  possession  for  twenty  years  or  for  the  period 
fixed  by  the  statute  of  limitations,  though  it  be  less  than 
twenty  years,  it  will  be  presumed  that  the  possessor  or  some 
grantor  had  a  deed,  and  that  all  acts  necessary  to  give  it 
effect  had  been  performed.*'  In  such  cases  the  grant  is 
presumed  on  principles  of  public  policy,  and  not  from  any 
belief  that  a  deed  has  actually  been  made.  Hence,  where 
the  evidence  is  sufficient  to  warrant  the  legal  inference  of 
a  grant,  the  jury  may  presume  such  a  grant,  though  they 
may  not  believe  that  it  was  in  fact  made.®*  It  is  not  in- 
dispensable, in  order  to  lay  a  proper  foundation  for  the 
legal  presumption  of  a  grant,  to  establish  a  probability  ojF 
the  fact,  that,  in  reality,  a  grant  ever  issued.  It  will  afford 
a  sufficient  ground  for  the  presumption,  to  show  that,  by 
legal  possibility,  a  grant  might  have  issued.  And,  this 
appearing,  it  may  be  assumed  that  all  that  might  law- 
fully have  been  done  to  perfect  the  legal  title  was  in  fact 
done,  and  in  the  form  prescribed  by  law.®''  So  deeds  of 
partition  may  be  presumed  to  have  been  executed  where 
the  joint  owners  have  for  a  long  time  held  possession  of 

65  Courcier  v.  Graham,  1  Oiio,  rupted  enjoyment  for  twenty  years  of 
330;  Wallace  v.  Fletcher,  30  N.  H.  an  incorporeal  hereditament  affords  a 
434;  Downing  v.  Ford,  9  Dana  conclusive  presumption  of  a  grant,  or 
(Ky.),  391;  Brattle  Square  Church  a  right,  as  the  ease  may  be,  which 
V.  Bullard,  2  Met.  (Mass.)  363;  is  to  be  applied  as  a  jjresMmptio  juris 
Rooker  v.  Perkins,  M  Wis.  79.  The  et  de  jure,  wherever  by  possibility  a 
doctrine  is  illustrated  by  a  great  right  can  be  acquired  in  any  manner 
many  cases  where  possession  had  been  known  to  the  law.  In  order,  how- 
held  for  different  periods;  Emans  v.  ever,  that  the  enjoyment  of  an  ease- 
Turnbull,  2  Johns.  (N.  Y.)  318,  3  ment  in  another's  land  may  be  con- 
Am.  Deo.  427  (one  hundred  years) ;  elusive  of  the  right,  it  must  have 
Strimpfler  v.  Roberts,  18  Pa.  288,  57  been  adverse,  that  is,  under  a  claim 
Am.  Dec.  606  (twenty-one  years);  of  title,  with  the  knowledge  and  ac- 
Doe  V.  Maxwell,  10  Ired.  (N.  C.)  quiescence  of  the  owner  of  the  land, 
110,  51  Am.  Dec.  380  (thirty  years)7  and  uninterrupted;  and  the  burden 
Newman  v.  Studley,  5  Mo.  291  of  proving  this  is  on  the  party  claim- 
(twenty-six  years) ;  McNair  v.  Hunt,  ing  the  easement."  See,  also,  cases 
5  Mo,  300  (thirty  years).  Greenleaf  cited  to  that  section  in  his  work. 
(2  Greenl.  Ev.,  §  539)  lays  the  rule  66  Casey  v.  Inloes,  1  Gill  (Md.), 
down  thus:  "By  the  weight  of  au-  430,  39  Am.  Dee.  658;  Fletcher  v. 
thority  as  weU  as  the  preponderance  Fuller,  120  IT.  S.  534,  30  L.  Ed.  759, 
of  opinion,  it  may  be  stated  as  the  7  Sup.  Ct.  Rep.  667,  and  eases  cited, 
general  rule  of  American  law  that  6T  Williams  v.  Donell,  2  Head 
an  adverse,  exclusive  and  uninter-  (Tenn.),  695. 
Evidence  I — 24 
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several  tracts.**  Where  a  way  has  been  used  openly,  un- 
interruptedly, continuously,  and  exclusively  for  more  than 
a  period  of  twenty  years,  the  origin  of  the  way  not  being 
shown,  there  is  a  presumption  of  a  right  or  grant  from  the 
long  acquiescence  of  the  party  upon  whose  land  the  way 
is.  This  presumption  of  a  grant  or  adverse  right  is  with 
us  prima  facie  merely  and  may  be  rebutted."^  In  the  ab- 
sence of  evidence  tending  to  show  that  such  long-continued 
use  of  the  way  may  be  referred  to  a  license,  or  other  special 
indulgence,  which  is  either  revocable  or  terminable,  the 
conclusion  is,  that  it  has  grown  out  of  a  grant  by  the  owner 
of  the  land;  and  has  been  exercised  under  a  title  thus  de- 
rived. The  law  favors  this  conclusion,  because  it  will  not 
presume  any  man's  act  to  be  illegal.  It  is  also  reasonable 
to  suppose  that  the  owner  of  the  land  would  not  have  ac- 
quiesced in  such  enjoyment  for  so  long  a  period,  when  it 
was  his  interest  to  have  interrupted  it,  unless  he  felt  con- 
scious that  the  party  enjoying  it  had  a  right  and  a  title  to 
it  that  could  and  ought  not  to  be  defeated.  And  beside, 
seeing  it  can  work  no  prejudice  to  anyonfe,  excepting  to 
him  who  has  been  guilty  of  great  negligence,  to  say  the 
least  of  it,  public  policy  and  convenience  require  that  this 
presumption  should  be  made,  in  order  to  promote  the  public 
peace,  and  quiet  men  in  their  possession.™    Where  con- 

68  Hepburn  v.  Auld,  5  Craneh   (U.  been    subdivided    into    lots,    and    one 

S,),  262,  3  L.  Ed.   96    (Marshall,  C.  of  the  lots  has  long  been  known  and 

J.:  "This  partition  would  unquestion-  called    by    the    name   of   one    of    the 

ably   have   been   protected   in   equity,  tenants  in   common,   and  there  is   no 

and   the   majority   of   the   court   eon-  evidence   of   any   subsequent   claim  of 

ceive  that  after  such  a  lapse  of  time,  a  tenancy  in  common,  it  may  fairly 

and  such  a  long  separate  possession,  be    inferred    that    there    has    been    a. 

a  deed  of  partition  ought  to  be  pre-  partition   and   that   such   lot   was  set 

sumed")  ;    Munroe   v.    Gates,   48    Me.  off  to  him  whose  name  it  bears. 

463   (several  mill  privileges  originally  69  Williams  v.  Green,  111  Va.  205, 

owned  together  but  occupied  by  dif-  68   S.   E.   253;    Nichols    v.   Aylor,    7 

ferent  persons    in    severalty — an   an-  Leigh  (Va.),  546;  Field  v.  Brown,  '2i 

cient      partition      inferred      by      the  Gratt.  (Va.)  74;  Heid  v.  Garnett,  101 

court);    Russell    v.    Marks,     3     Met.  Va.  47,  43  S.  E.  182. 

(Ky.)    37;   Lloyd  v.  Gordon,   2  Har.  70  Eldridge  v.  Knott,  1  Cowp.  215, 

&  McH.   (Md.y  254   (tenants  in  com-  98    Bng.    Reprint,    1050;    Hillary    v. 

mon)  ;    Jackson    v.    Miller,    6    Wend.  Waller,  12  Ves.  252,  33  Eng.  Reprint, 

(N.  Y.)  228,  21  Am.  Dec.  316  (where  96;    Worrall    v.     Elioads,     2     Whart. 

a  tract  of  land  held  in  common  has  (Pa.)   427,  30  Am.  Dec.  274. 
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tracts  of  sale  of  land  have  been  made,  and  the  vendee  has 
taken  possession  and  paid  the  purchase  money,  the  convey- 
ance has  been  presumed.''^  Acts  of  parliament  and  of  the 
legislature  may  be  presumed  to  support  a  title  after  long 
possession,  even  though  the  public  records  furnish  no  evi- 
dence of  such  act;  but  there  could  be  no  presumption  of 
such  an  act  if,  under  the  constitution  of  the  state,  no  such 
act  could  be  properly  passedJ^  Where  possession  for  the 
requisite  time  has  been  shown  and  also  that  during  the 
time  certain  conditions  have  been  performed  by  those  in 
possession,  it  may  be  presumed  that  there  was  a  grant  on 
GonditionP  In  ejectment,  where  the  defendant  has  had 
long  possession,  the  presumption  is  not  limited  to  a  grant 
from  the  plaintiff,  but  it  may  be  of  a  grant  from  his  remote 
grantor?*  After  long  possession  of  land  under  a  deed 
executed  in  the  name  of  an  agent  it  will  be  presumed  that 
he  had  authority  from  the  principal^* 

§  76a  (73,74).     Same— Other  illustrations.— Other  illus- 
trations are  here  afforded  of  cases  in  which  the  presump- 
tion of  a  pre-existing  grant  or  deed  was  raised  to  support 
,a  long-established  position.    It  has  been  held  that  after 
long  user,  a  ferry  had  a  legal  origin;''^  that  the. record  of 

71  Jackson  v.  Murray,  7  Johns.  (N.  TS  Trotter   v.   Harris,   2    Younge   & 

T.)   5.  J.  285;  Bird  v.  Smith,  8  Watts  (Pa.), 

T2  Attorney  General  v.  Eveline  434,  34  Am.  Dec.  483  (while  it  is 
Hospital,  17  Beav.  366,  51  Eng.  Ee-  f^"*  ^^^  Susquehanna  river  is  a  pub- 
print,  1075;  McCarty  v.  McUarty,  2  lio  iigliway,  the  term  "ferry"  in- 
Stro-b.  (S.  C.)  6,  47  Am.  Dee.  585;  <^^^^^^  "°t  o^^ly  tl^e  common  right  of 
Lopez  V.  Andrew,  3  Man.  &  By.  329,  all  citizens  to  use  the  waters  of  the 
and  note  river,  but   also   the  right   of   landing 

•75  iW  11  •  -D    I     io  TVT    TT    Qon        "pou  both  banks.,    Now,  the  riparian 

ra  Watkms  v.  Peck,  13  N.  H.  360,        ^  ,        ,   •,  ,      i,     ,  i. 

.,,,   A       T^       iro     Tvj-j.  t,  ,1       lir  11  owners  are  bounded  by  the  low-water 

40  Am.  Dee.  156;  Mitchell  v.  Walker,  i,     i      i 

mark,  and  he  who  owns  the  land  owns 

also  the  right  of  landing  upon  it,  and 

although   there   may   be   no   exclusive 

74  Casey   v.   Inloes,   1   Gill    (Md.),      ^.^^^^  ^^  jj^^  ^^^  ^^  ^j^^  ^^^^^  „f  th^ 

430,  39  Am.  Dec.  658.  ^^^^^^  y^t  jj^g^g  ^^y  be  an  exclusive 

75  Jarboe  v.  McAtee,  7  B.  Mon.  right  to  the  land  on  both  sides  down 
(Ky.)  279;  Farrow  v.  Edmundson,  4  to  low-water  mark,  and  so  an  exelu- 
B.  Mon.  (Ky.)  605,  41  Am.  Dee.  255;  give  right  to  a  ferry);  Smith  v.  Har- 
Stockbridg«!  v.  West  Stocibridge,  14  kins,  3  Ired.  Eq.  (N.  C.)  613,  44  Am. 
Mass.   257.                   '  Dec.  83. 


2    Aikens    (Vt.),    266,    16    Am.    Dec 
710. 
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a  statute  of  incorporation  liad  been  lost;"  that  after  long 
enjoyment  there  had  been  a  grant  of  fishery; ''*  or  of  the 
right  of  way;  ''^  or  of  the  right  to  hold  meetings  in  a  parish 
house;™  that  a  power  of  attorney  had  existed  where  a 
deed  had  been  made  by  one  purporting  to  be  by  an  attor- 
ney; ®^  that  a  lease  of  land  for  the  life  of  the  lessee  had  ex- 
isted, where  a  sufficient  foundation  for  the  presumption 
was  laid ;  *^  that  a  grant  of  water  flowing  through  an  aque- 
duct had  been  duly  executed.^^  The  presumption  has  often 
been  applied  in  cases  where  there  has  been  adverse  posses- 
sion of  loater courses,  not  navigable,  or  of  land  overflowed 
on  account  of  the  erection  of  dams ;  ^  but  this  rule  has  no 
application  to  underground  waters  percolating  or  filtering 
through  the  earth.^^  It  is  also  presumed  that,  where  there 
are  several  in  possession,  the  law  refers  the  possession  to 
the  one  who  has  the  title  ;^^  that  the  soil  of  one  owner  is 
entitled  to  the  natural  support  of  the  adjoining  soil;*'^  and 


T7  Stockbridg«  v.  West  Stoek- 
bridge,  12i  Mass.  400  (ineorporation 
of  a  town).  , 

TB  Melviu  V.  Whiting,  10  Pick.  '296, 
20  Am.  Deo.  524;  Carter  v.  Tinieum 
Fishing  Co.,  77  Pa.  310  (presump- 
tions arising  from  great  lapse  of  time 
and  nonclaim  are  admitted  sources  of 
evidence,  which  a  court  is  bound  to 
submit  to  a  jury  as  the  foundation 
of  title  by  conveyances  long  since  lost 
or   destroyed) . 

w  Hill  V.  Crosby,  2  Pick.  (Mass.) 
466,  13  Am.  Dee.  448. 

80  Goff  V.  Eehoboth,  12  Met. 
(Mass.)   26. 

81  Buhols  V.  Boudousquie,  6  Mart., 
N.  S.  (La.),  153;  Doe  v.  Campbell, 
10  Johns.  (N.  Y.)  475;  or  that  a  lease 
in  fee:  Ham  v.  Schuyler,  4  Johns.  Ch. 
(N.  Y.)   1. 

82  Sellick  V.  Starr,  5  Vt.  255. 

83  Watkins  v.  Peck,  13  N.  H.  360, 
40  Am.  Deo.  156. 

84  Bealey  v.  Shaw,  6  East,  208, 
102  Eng.  Epprint,  1266;  Magor  v. 
Chadwi'ck,  11  Adol.  &  El.  571,  113 
Eng.  Reprint,  532;  Watkins  v.  Peck, 


13  N.  H.  360,  40  Am.  Dec.  156;  Sul- 
len V.  Eunnels,  2  N.  H.  255,  9  Am. 
Dee.  55;  Strickler  v.  Todd,  10  Serg. 
&  E.  (Pa.)  63,  13  Am.  Deo.  649; 
Campbell  v.  Smith,  3  Halst.  (N.  J. 
L.)  140,  14  Am.  Deo.  400;  but  see 
Seidensparger  v.  Spear,  17  Me.  123, 
35  Am.  Dec.  234;  Hall  v.  Augsbury, 
46  N.  y.  622;  Stiles  v.  Hooker,  7 
Cow.  (N.  y.)  266;  Tinkham  v.  Ar- 
nold, 3  Me.  120. 

85  Prazier  v.  Brown,  12  Ohio  St. 
294;  Chasemore  v.  Eiohards,  7  H.  L. 
Cas.  349,  11  Eng.  Eeprint,  140. 

86  Maples  V.  Maples;  Eioe  Eq.  (S. 
C.)   300. 

87  Humphries  v.  Brogden,  12  Q.  B. 
739,  116  Eng.  Eeprint,  1048;  Harris 
V.  Ryding,  5  Mees.  &  W.  60;  Eoberts 
V.  Haines,  6  El.  &  B.  643,  119  Eng. 
Eeprint,  1003;  Eowbotham  v.  Wilson, 
6  El.  &  B.  593,  119  Eng.  Eeprint, 
985.  See,  also,  exhaustive  note  on 
the  rights  of  the  owner  of  the  sur- 
face as  against  the  owner  of  min- 
erals thereunder  appended  to  the  case 
of  West  Pratt  JDoal  Co.  v.  Dnrman, 
161  Ala.  389,  135  Am.  St.  Rep.  127, 
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that  one  who  has  allowed  the  continuous  use  of  his  land  as 
a  highway  has  intended  to  dedicate  the  same.**  Grants 
may  be  presumed  from  the  government  as  well  as  from  in- 
dividuals, and  upon  the  same  principle.*^  Throughout  the 
whole  of  these  illustrations,  however,  it  is  to  be  noted  that 
while  the  presumption  of  a  pre-existing  deed  or  grant  is 
raised,  it  is  always  the  pre-existence  of  such  a  deed  or 
grant  as  is  consistent  with  the  proved  facts  of  occupation 
and  claim;  and  therefore  the  mere  fact  that  one  occupied 
land,  unaccompanied  by  evidence  that  the  occupation  was 
under  a  claim  of  title,  creates  no  legal  presumption  that  his 
occupation  is  under  any  particular  deed."* 

§  77  (75).  Presumption  not  superseded  by  statutes  of 
limitation. — From  the  fact  that  the  presumption  was  cre- 
ated so  early  by  the  court  of  chancery,  and  was  limited  in 
its  application,  it  might  be  inferred  that  the  enactment  of 
the  statutes  of  limitation  would  have  obviated  the  neces- 
sity for  continuing  it.  As  we  have  just  shown,  originally 
this  presumption  of  title  from  possession  was  applied  only 
to  incorporeal  hereditaments,  but  it  is  now  well  settled  that 
the  same  presumption  will  arise  whether  the  grant  relates 
to  corporeal  or  incorporeal  hereditaments.^^  Nor  is  this 
rule  changed  by  the  fact  that,  in  most  cases  where  posses- 
sion is  relied  upon  as  a  source  of  title  to  lands  and  tene- 
ments, the  statute  of  limitations  of  the  jurisdiction  affords 
a  suiBcient  guide.^^    The  party  relying  on  his  possession 

23  L.  R.  A.,  N.  S.,  805,  18  Anp,  Gas.  Or.  253,  76  Am.  St.  Eep.  474,  57  Pae. 
750,  49  South.  849.  324,   on  adverse  possession  of  public 

88  Wyman  v.   State,   13   Wis.   663;       property. 

Eeg.  V.  East  Mark,  11  Q.  B.  877,  116  90  MeCleery  v.  Lewis,  104  Me.  33, 

Eng.  Eeprint,  701;  Eex  v.  Petrie,  24  70  Atl.  540,  19  L.  E.  A.,  N.  S.,  438. 

L.  J.  Q.  B.  167,  4  El.  &  Bl.  737,  3  oi  Eicard    v.    Williams,    7     Wheat. 

C.  L.  K.   829,   1   Jur.,   N.   S.,   752,'  3  (U.  S.)  59,  5  L.  Bd.  398;  Fletcher  v. 

Week.    Eep.    243,   6   Cox    C.   C.    512,  Fuller,  120  U.  S.  534,  30  L.  Ed.  759, 

119  Eng.  Eeprint,  272;  2  Beach,  Pub.  7  Sup.  Ct.  Eep.   667;   Arnold  v.Ste- 

Corp.,  §  1451  and  cases.  phens,  24  Pick.   (Mass.)   106,  35  Am. 

89  Oaksmith  v.  Johnston,  92  IT.  S.  Dec.  305,  1  Morr.  Min.  Eep.  176, 
343,  23  L.  Ed.  682 ;  United  States  v.  See  §  76,  ante. 

Chavez,  175  V.  S.  509,  44  L.  Ed.  255,  93  Eieard    v.    Williams,    7    Wheat. 

20  Sup.  Ct.  Eep.  159.     As  to  adverse  (XJ.  S.)  59,  5  L.  Ed.  398;  Fletcher  v. 

possession    of    public     property,     see  Fuller,  120  U.  S.  534,  30  L.  Ed.  759, 

note  to  Schneider  v.  Hutchinson,    35  7   Sup.    Ct.   Eep.    667. 
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may,  of  course,  call  to  his  aid  tlie  statute  of  limitations 
where  it  is  applicable,  and  if  he  relies  upon  the  statute,  the 
proofs  must  show  compliance  with  its  provisions.®*  But 
the  statutes  of  limitations  do  not  supersede  the  common- 
law  presumption,  and,  if  this  is  relied  upon,  possession  for 
less  than  the  period  prescribed  by  the  statute  may,  with 
other  cogent  circumstances,  sustain  the  claim  of  a  convey- 
ance or  of  a  lost  grant.  The  length  of  time  which  brings 
a  given  case  within  the  legal  presumption  of  a  grant  or 
charter  to  validate  a  right  long  enjoyed  is  not  definite,  but 
depends  on  its  peculiar  circumstances.®*  It  may  be  neces- 
sary to  seek  the  aid  of  this  presumption  in  some  cases  where 
the  statute  of  limitations  does  not  apply,  as  where  it  is 
urged  against  the  state,  or  when  from  some  peculiar  rela- 
tions of  the  parties  there  could  not  have  been  adverse  pos- 
session originally,  or  where  the  presumption  may  be  relied 
upon  to  supply  a  conveyance  or  other  missing  link,  or  where 
it  relates  to  an  incorporeal  hereditament  or  to  an  ease- 
ment.®^ The  presumption  of  a  grant  is  indulged  merely  to 
quiet  a  long  possession  which  might  otherwise  be  disturbed 
by  reason  of  the  inability  of  the  possessor  to  produce  the 
muniments  of  title,  which  were  actually  given  at  the  time 
of  the  acquisition  of  the  property  by  him  or  those  under 
whom  he  claims,  but  have  been  Irtst,  or  which  he  or  they 
were  entitled  to  have  at  that  time  but  had  neglected  to 
obtain  and  of  which  the  witnesses  have  passed  away,  or 
their  recollection  of  the  transaction  has  been  dimmed  and 
imperfect.  "And  hence,"  said  Mr.  Justice  Field,®®  "as  a 
general  rule,  it  is  only  where  the  possession  has  been  actual, 
open  and  exclusive  for  the  period  prescribed  by  the  statute 
of  limitations  to  bar  an  action  for  the  recovery  of  land, 

93  Lowe  V.   Carpenter,   6  Ex.   825;  See,    also,    Townsend    v.    Downer,    32 

Eldriclge  v.   Knott,   1   Cowp.   214,   98  Vt.     183,    which    contains    a     useful 

Eng.  Eeprint,  1050.  opinion   collecting   the   important   de- 

Oi  Bright  V.  Walker,  1  Comp.  M.  &  cisions. 

R.    211;     Stamford    v.     Dunbar,     18  »5  Cowen   &   Hill's   Notes   to   Phil. 

Mees.  &  W.  822;   Hanmer  v.  Chance,  Ev.,   and  eases,  note    298;    State    v. 

4  De  Gex,  J.  &  S.  626,  46  Eng.  Ee-  Dickson,  129  Mich.    221,    88    N.    W. 

print,   1061;    Fletcher   v.   Fuller,   120  621. 

U.  S.  534,  30  L.  Ed.  759,  7  Sup.  Ct.  »8  Fletcher   v.    Fuller,    120    U.    S. 

nep.     6G7;     Kieard    v.     Williams,     7  534,  30  L.  Ed.  759,  764,  7   Sup.  Ct. 

Wheat.  (U.  S.)  59,  110,  5  L.  Ed.  398.  Eep.   667. 
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that  tlie  presumption  of  a  deed  can  be  invoked.  But  tlie 
reason  for  attaching  such  weight  to  a  possession  of  thia 
character  is  the  notoriety  it  gives  to  the  claim  of  the  oc- 
cupant; and,  in  countries  where  land  is  generally  occupied, 
or  cultivated,  it  is  the  most  effective  mode  of  asserting 
ownership.""^  It  may  be  well  here  to  point  the  distinction 
which  suggests  itself  from  a  perusal  of  the  cases.  At  first 
sight,  there  appears  no  clear  reason  why  in  the  one  case 
the  claimant  should  rely  on  prescription  and  in  the  other 
on  the  statute  of  limitations.  There  should  be  no  confusion 
between  them,  and  the  sole  cause  of  the  confusion  is  the 
adoption  of  the  period  named  in  the  statute  of  limitations 
as  a  guide  merely  for  the  court.  When  the  claim  is  based 
on  possession  and  the  spectre  of  a  title,  the  law  usually 
materializes  the  spectre  for  the  claimant,  and  may  use  the 
period  named  in  the  statute  for  guidance  and  comparison 
with  that  which  the  claimant  exhibits;  when  the  claim  is 
based  on  adverse  possession,  which  by  its  very  terms  ex- 
cludes any  shadowy  base  of  claim  (for  it  is  on  the  physical 
opposition  to  all  claims^ — the  original  seizure  of  the  neg- 
lected right  of  some  other  person),  then  the  statute  of  lim- 
itations is  called  into  operation  and  the  claim  must  proceed 
in  the  course  therein  laid  out.  Where  mere  adverse  pos- 
session is  to  pass  the  title  and  bar  a  recovery,  the  statute  _  of 
limitations  has  by  express  provision  specified  the  length  of 
time  for  which  such  possession  must  continue,  and  if  courts 
were  to  presume  a  grant  solely  upon  the  ground  of  adverse 
possession  for  a  period  less  than  the  statute  provides,  and 
so  bar  a  recovery  by  the  true  owner,  the  statute  would  be 
defeated.^* 

97  Mr.  Justice  Story  says  in  Green  tain   his   action   for    the    realty,    al- 

V.  Liter,  8  Craneh  (IT.  S.),  249,  3  L.  though  he  had  not  been  long  enough 

'  Ed.   552:    "In  the  simplicity   of   an-  in  possession  even  to   touch    the   es- 

eient  times  there  were  no   means   of  plees.     The  very   object   of  the   rule, 

ascertaining  titles  but  by  the  visible  therefore,   was   notoriety;    to   prevent 

seisin;     ajid,  ■  indeed,    there    was    no  frauds  upon   the  land  and  upon  the 

other  mode  between  subjects  of  pass-  other  tenants." 

ing  title  but  livery  of  the  land  itself  ss  Townsend     v.     Downer,     siipra. 

by    the    symbolical    delivery    of    turf  This  doctrine  was  set  forth  by  Lord 

and   twig,     ""'le   moment   that  a  ten-  Mansfield    in    Eldridge    v.    Knott,    1 

aut  was  thus  seised  he  had  a  perfect  Cowp.    214,  98    Eng.    Reprint,    1050, 

investiture,  and  if  ousted  could  main-  and  is  now  universally  recognized:  2 
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§  78  (76).  Presumption  that  trustees  have  made  proper 
conveyances. — It  stands  to  reason  that  if  the  law  will  raise 
the  presumption  of  a  conveyance  from  a  stranger  to  the 
ancestor  or  predecessor  in  title  of  a  claimant,  it  will  also 
raise  it  where  the  legal  owner  of  the  property  stood  to  the 
equitable  owner  in  the  relation  of  trustee  and  cestui  que 
trust.  Such  is  in  fact  the  law,  and  it  may  be  stated  as  a 
rule  of  much  importance  and  of  quite  general  application 
that,  when  a  person  in  possession  of  any  property  is  shown 
to  be  entitled  to  the  beneficial  ownership  thereof,  there  is 
a  presumption  that  every  instrument  has  been  executed 
which  it  was  the  legal  duty  of  his  trustees  to  execute  in 
order  to  perfect  his  title.^®  Lord  Mansfield  said  that  when 
trustees  ought  to  convey  to  the  beneficial  owner  he  would 
leave  it  to  the  jury  to  presume,  where  such  presumption 
might  reasonably  be  made,  that  they  had  conveyed  accord- 
ingly, "in  order  to  prevent  a  just  title  from  being  de- 
feated by  a  matter  of  form."""  The  circumstances  which 
should  concur  to  raise  this  presumption  as  to  the  trustees 
are  the  following:  (1)  It  must  have  been  the  duty  of  the 
trustee  to  convey.^     (2)  There  must  be  sufficient  reason  to 

Phil.  Bv.,   Cowan   &  Hill's   Notes,   p.  67   Miss.   169,   19  Am.   St.  Eep.   263, 

356;  1  Greenleaf  on  Ev.,  §  17;  Wells  6  South.  840,  and  note.     For  discus- 

6  Wife  V.  Morse,  11  Vt.  9;  Sumner  sion  of  the  rule  with  qualifications, 
V.  Child,  2  Conn.  607.  And  also  that  see  Doggett  v.  Hart,  5  Fla.  215,  58 
in  case  of  the  claim  by  long  posses-  Am.  Dec.  464,  and  note.  See  note 
sion  under  a  title  which  formerly  ex-  to  Eakle  v.  Ingram,  100  Am.  St.  Eep. 
isted,  or  ought  to  have  existed,  that  104. 

the        accompanying        circumstances  lOO  Lade    v.    Holford,    Bull   N.    P. 

which  are  relied  upon  in  aid  of  the  110.     This  ease  was  approved  and  the 

long  possession    must    be    consistent  doctrine  applied  by  Lord  Kenyon  in 

with   such  possession    and    with    the  England  v.  Slade,  4  Term  Kep.  682, 

fact   to   be   presumed    is   abundantly  100  Eng.  Reprint,  1243. 

settled  by  all  the  authorities:   Wells  i  Where    a   trustee    is    under    no 

V.   Morse   et   al.,   11   Vt.    10;   Doe  v.  obligation  to  convey  to  the  cestui  que 

Cooke,  6  Bing.  174;   Sellick  v.  Starr,  trv^t   the   jury   will   not   be    directed 

5   Vt.    255;    Bicard    v.   Williams,     7  to   presume  a   conveyance:    Beach    v. 

Wheat.   (U.  S.)   109,  5  L.  Ed.  398.  Beach,  14  Vt.  28,  39  Am.  Dee.  204. 

09  Eeynold's   Stepb,   Bv.,   art.   101;  But   where   the   beneficial   owner   has 

Doe  V.   Cooke,   6  Bing.   174;   Jackson  for    a    long    period    dealt    with    the 

V.  Cole,  4  Cow.   (N.  Y.)    587;   .Jack-  property  as  if  possessed  of  the  legal 

son  V.  Moore,  13  Johns.  (N.  \'.)  513,  fee,  it  will  be  presumed  that  a  con- 

7  Am.  Dee.  398;  Marr  v^.  Gilliam,  1  veyance  has  been  executed:  Noel  v. 
Cold.   (Tenn.)   488;  Tyler  v.  Herring,  Bewley,  3  Sim.  103,  57  Bug.  Reprint, 
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justify  the  presumption.^  (3)  The  object  of  the  presump- 
tion must  be  to  support  a  just  title.^  The  case  must  be 
clearly  such  that  a  court  of  equity,  if  called  upon,  would 


938.  Where  there  is  an  express  di- 
rection in.  the  trust  instrviment  for  a 
conveyance  of  the  legal  estate  by  the 
trustee  at  a  certain  time  specified, 
the  duty  of  the  trustee  to  make  the 
conveyance  becomes  cogent,  and  the 
presumption  of  his  having  made  it 
will  be  readily  entertained:  Hill  on 
Trustees,  255;  Hillary  v.  Waller,  12 
Ves.  239,  33  Eng.  Reprint,  96;  Eng- 
land V.  Slade,  4  Term  Rfep.  682,  .100 
Eng.  Reprint,  1243;  Doe  v.  Sybourn, 
7  Term  Rep.  2,  101  Eng.  Reprint, 
823;  Wilson  v.  Allen,  1  Jae.  &  W. 
611,  37  Eng.  Reprint,  501.  A  trustee 
ordinarily  takes  no  greater  estate 
than  is  needed  to  support  his  trust; 
and  the  extent  of  the  legal  interest 
the  trustee  takes  in  the  estate  is  to 
be  determined,  not  by  words  of  in- 
heritance, or  otherwise,  but  by  the 
object  and  extent  of  the  trust  upon 
which  the  estate  is  given;  and  when 
its  objects  are  fully  accomplished,  the 
title  of  the  trustee  ceases,  and  the 
entire  title,  legal  and  equitable, 
passes  by  operation  of  law  to  the 
cestui  que  trust:  SchafPer  v.  Lav- 
retta,  57  Ala.  14;  NicoU  v.  Walworth, 
4  Denio  (N.  Y.),  385.  Thus  where 
property  was  conveyed  to  a  trustee 
for  the  sole  and  separate  use  of  a 
married  woman,  it  was  held  that  on 
the  death  of  her  husband  the  use  be- 
came immediately  executed  in  the 
widow:  Roberts  v.  Mosely,  51  Mo. 
282.  Mere  length  of  time,  as  be- 
tween trustee  and  cestui  que  trust, 
affords  no  ground  for  the  presump- 
tion of  a  conveyance  from  the  trus- 
tee to  the  cestm  que  trust:  Perry  on 
Tnists,  §  349;  Keene  v.  Deardon,  8 
Bast,  248,  103  Eng.  Reprint,  336; 
Goodsou  V.  EUisson,  3  Russ.  583,  38 
Bng.  Reprint,  694;  Hillary  v.  Waller, 
12   Ves.   239,   33    Eng.   Reprint,    96; 


Doe  v.  Langdon,  12  Q.  B.  (64  Eng. 
Com.  L.)  719,  116  Eng.  Reprint, 
1040;  Flournoy  v.  Johnson,  7  B.  Mon. 
(Ky.)  694.  In  Moore  v.  Jackson,  it 
was  held  that  after  a  lapse  of  thirty- 
two  years  a  release  to  a  cestui  que 
trust  by  a  trustee  would  be  presumed, 
as  against  the  heirs ,  at  law  of  the 
latter. 

2  Length  of  time,  though  not  of 
itself  sufficient  ground  for  raising  the 
presumption,  is  nevertheless  an  im- 
portant circumstance  to  which  much 
weight  is  attached.  So  continued 
possession  by  the  cestui  que  trust, 
though  not  in  general  a  sufBcient 
reason  in  itself  for  presuming  a  con- 
veyance by  the,  trustee,  because  such 
possession  is  not  inconsistent  with  the 
trustee's  title,  may,  in  connection 
with  other  even  slight  eireumstances, 
be  sufficient  to  justify  the  presump- 
tion :  Hill  on  Trustees,  256 ;  Doe  v. 
Langdon,  12  Q.  B.  (64  Eng.  Com.  L.) 
719,  116  Eng.  Reprint,  1040;  Keene 
V.  Deardon,  8  East,  248,  103  Eng. 
Reprint,  336;  Hillary  v.  Waller,  12 
Ves.  239,  33  Eng.  Reprint,  96;  Good- 
son  V.  EUisson,  3  Buss.  583,  38  Edg. 
Reprint,  694. 

3  The  presumption  will  only  be 
imade  in  favor  of  a  just  title,  and 
to  prevent  that  title  from  being  de- 
feated: Hill  on  Trustees,  262;  Doe  v. 
Cooke,  6  Bing.  174;  Tenny  v.  Jones, 
10  Bing.  75.  lu  the  case  of  Doe  v. 
Cooke,  6  Bing.  179,  Tindal,  C.  J., 
said:  "No  case  can  be  put  in  which 
any  presumption  has  been  made,  ex- 
cept where  a  title  has  been  shown  by 
the  party  who  calls  for  the  presump- 
tion, good  in  substance,  but  wanting 
some  collateral  matter  necessary,  to 
make  it  complete  in  point  of  form. 
In  such  ease,  where  the  possession  is 
shown   to   have   been   consistent   with 
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decree  a  reconveyance.  In  dealing  with  a  case  of  an  ex- 
ecutory tmst  deed  which  had  become  void  from  the  impos- 
sibility of  performing  its  conditions,  Mr.  Justice  Swayne 
said:*  "The  present  case  is  within  these  categories.  The 
trustees  being  bound  to  reconvey,  it  is  to  be  presumed  they 
discharged  that  duty,  rather  than  that  they  violated  it  by 
continuing  to  hold  on  to  the  title.  The  trust  was  executory. 
When  its  execution  became  impossible,  common  honesty, 
their  duty,  and  the  law  required  that  they  should  at  once 
give  back  to  the  donor  the  legal  title  which  he-  had  given 
to  them.  It  is  not  necessary  that  the  presumption  should 
rest  upon  a  basis  of  proof  or  conviction  that  the  conveyance 
had  in  fact  been  executed.  It  is  made,  because  right  and 
justice  require  it.  It  never  arises  where  the  actual  con- 
veyance would  involve  a  breach  of  duty  by  the  trustee  or 
wrong  to  others.  Like  the  doctrine  of  relation,  it  is  ap- 
plied only  to  promote  the  ends  of  justice,  never  to  defeat 
them."  The  rule  is  firmly  established  in  the  law,®  and  is 
equally  well  settled  in  American  jurisprudence.®  In  this 
class  of  cases  where  the  period  has  elapsed  during  which  the 
trustees  should  have  conveyed,  it  is  not  necessary  that 

the  existence  of  the  fact  directed  to  less,  require  the  presumption;  but  if 
be  presumed,  and  in  such  cases  only,  so,  they  require  it  to  be  indisputable. 
ha.9  it  ever  been  allowed."  The  com-  The  court,  therefore,  acted  upon  that 
ments  on  these  three  sets  of  cireum-  new.  See,  also,  Weiseuberg  v.  Tru- 
stances  are  taken  from  one  of  the  man,  58  Cal.  63,  dissenting  opinion  of 
late  A.  C.  ITreeman's  luminous  notes  McKee,  J.;  Lincoln  v.  French,  105  U. 
appended  to  the  case  of  Doggett  v.  S.  .614,  26  L.  Ed.  1189. 
Hart,  5  Fla.  215,  58  Am.  Dec.  464.  6  Langley  v.  Sneyd,  1  Sim.  & 
4  French  y.  Edwards,  21  Wall.  St.  55,  57  Eng.  Reprint,  18;  Hillary 
(TJ.  S.)  147,  22  L.  Ed.  534,  followed  v.  Waller,  12  Ves.  252,  33  Eng.  Ee- 
in  French  v.  Edwards,  5  Saw.  266,  print,  96;  Goodsou  v.  Ellisson,  3 
Fed.  Cas.  No.  5098,  where  the  court  Russ.  588,  38  Eng.  Reprint,  694; 
said  it  must  have  been  evident  to  the  Doe  v.  Sybourn,  7  Term  Rep.  3,  101 
court  that  there  had  in  fact  been  no  Eng.  Reprint,  823;  Angler  v.  Stan- 
reconveyance,  and  the  court  would  nard,  3  Myl.  &  K.  571,  40  Eng.  Ec- 
scarcely  have  sent  the  case  back  on  print,  216;  Carteret  v.  Paschal,  3  P. 
that  point  under  th«se  circumstances,  Wms.  198,  24  Eng.  Reprint,  1028. 
if  it  had  not  deemed  the  presump-  8  Doe  v.  Campbell,  10  Johns, 
tion  conclusive.  The  presumjition  in  (N.  Y.)  475;  Jackson  v.  Moore,  13 
this  class  of  cases  is  either  conclu-  Johns.  (N.  Y.)  513,  7  Am.  Dec.  398; 
sive  or  useless;  and  if  useless,  it  Moore  v.  Jackson,  4  Wend.  (N.  Y.) 
might  as  well  not  be  indulged.  The  62;  Aikin  v.  Smith,  1  Sneed  (Tenn.), 
ends  of  justice  in  such  cases,  doubt-  104;   Washb.  Real  Prop.  415,  and  n. 
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twenty  years  or  any  other  certain  period  should  have  ex- 
pired.^ It  is  a  familiar  rule  that  in  general  length  of  time 
is  no  bar  to  a  trust  whose  existence  has  been  clearly  proved; 
and  where  fraud  is  imputed  and  proved,  no  length  of  time 
ought  to  exclude  relief.  But  as  length  of  time  obscures 
evidence  and  deprives  parties  of  the  means  of  ascertaining 
the  nature  of  the  original  transactions,  it  operates  by  way 
of  presumption  in  favor  of  innocence  and  against  the  im- 
putation of  fraud.  Accordingly,  in  a  leading  case  it  was 
held  that  the  lapse  of  forty  years,  together  with  the  death 
of  all  the  original  parties,  was  sufEcient  to  warrant  a  pre- 
sumption of  the  discharge  and  extinguishment  of  a  trust 
proved  to  have  existed  by  strong  circumstances.  "We 
think,"  says  Mr.  Justice  Story,*  "therefore,  that  the  true 
and  safe  course  is  to  abide  by  the  rule  of  law,  which,  after 
a  lapse  of  time,  will  presume  payment  of  a  debt,  surrender 
of  a  deed,  and  extinguishment  of  a  trust,  where  circum- 
stances may  reasonably  justify  it.  The  doctrine  in  Hillary 
V.  Waller,"  on  this  subject,  meets  our  entire  approbation." 
It  is  there  said,  that  general  presumptions  are  raised  by  the 
law,  upon  subjects  of  which  there  is  no  record  or  written 
instrument,  because  there  are  no  means  of  creating  belief  or 
disbelief,  and  because  mankind,  judging  of  matters  of  an- 
tiquity from  the  infirmitT  and  necessity  of  their  situation, 
must,  for  the  preservation  of  their  property  and  rights, 
have  recourse  to  some  general  principle,  to  take  the  place 
of  individual  and  specific  belief,  which  can  hold  only  as  to 
matters  within  our  own  time,  upon  which  a  conclusion  can 
be  formed  from  particular  and  individual  knowledge. 

§  79  (77).  Nature  of  the  possession  required— Where 
possession  supported  by  claim  of  title. — It  will  be  recog- 
nized that  the  same  degree  of  evidence  cannot  be  called  for 

t  Jackson    v.    Woolsey,    11    Johns.  8  Prevost  v.   Gratz,   6   Wheat.    (U. 

(N.    y.)    446;    England   v.    Slade,    4  S.)   481,  5  L.  Ed.  311,  cited  and  ap- 

„          „         , ^    ^          „       .   ^  plied  in  a  long  line  of  eases  set  forth 

Term    Rep.    682,    100    Eng.    Eeprint,  ^.^^                 i.     •     „  m  ,.            r-  -t^n 

^           '                  &          I        >  ^jjjj  comments  in  2  Notes  on  L'uited 

1243.     See      eases      and      discussion,       g^^^j^g  Reports,  92. 

Cowen   &  Hill's   Notes   to   Phil.   Ev.,  9  12   Ves.   261,    266,   33    Eng.   Be- 

note  298.  print,   100. 
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when  the  claim  is  founded  on  title,  however  obscure,  as 
when  it  is  based  only  on  possession  adverse  to  the  world 
disclaiming  all  right  save  that  of  possession  by  occupancy 
alone.  It  therefore  becomes  necessary  to  discuss  the  nature 
of  the  possession  which  creates  the  presumption  that  a 
grant  has  been  made  or  that  some  other  missing  link  to  the 
title  has  been  supplied.  Though,  as  has  been  seen,  the 
courts  have  been  ready  to  relax  the  strict  rules  of  evidence 
in  favor  of  long  possession,  they  have  sought  to  apply  this 
presumption,  not  capriciously,  but  in  conformity  with 
uniform  rules.  The  nature  of  the  possession  required, 
where  it  is  supported  by  claim  of  title,  has  to  a  large  extent 
been  hereinbefore  dealt  with,  and  it  suffices  to  say  here  that 
where  the  plaintiff  proves  prior  and  peaceable  possession 
under  a  claim  and  color  of  title,  entry  and  ouster  by  the 
defendant,  without  a  pretense  of  title,  will  not  be  upheld, 
even  though  the  defendant  seek  to  justify  his  entrance  by 
proof  of  a  deed  from  someone  who  had  no  title  to  the  prem- 
ises; and  this  is  so,  although  at  the  time  of  such  entry 
the  lands  were  apparently  vacant  and  actually  unoccupied.^" 
Nor  is  it  material  that  the  plaintiff,  in  addition  to  proof  of 
prior  possession,  also  gave  proof  of  a  record  title  which 
defendant  claims  is  not  valid.  He  is  still  entitled  to  recover 
on  proof  of  his  prior  possession,  where  the  defendant  is 
simply  an  intruder  and  has  no  color  of  title."  The  supreme 
court  of  the  United  States,  speaking  in  a  case  from  Texas 
arising  under  a  Mexican  title,  said:  "According  to  the  set- 

10  Sabariego  v.  Maverick,  124  D.  sion,  and  attempts  also  to  show  title, 
S.  261,  298,  31  L.  Ed.  430,  444,  8  and  discloses  a  flaw  in  it,  he  may 
Sup.  Ct.  Rep.  461;  Bradshaw  v.  Ash-  still  recover  by  reason  of  his  posses- 
ley,  180  U.  S.  59,  45  L.  Ed.  423,  sion.  He  may  say,  "I  claim  to  re- 
21  Sup.  Ct.  Bep.  297.  See  excellent  cover  both  by  reason  of  nij'  title  and 
note  appended  to  last-named  case  on  my  possession;  and  failing  in  one  I 
possession  as  suflScient  evidence  of  will  rely  upon  the  other."  His  prior 
title  to  support  ejectment  against  possession  is  good  in  any  event,  as 
having  no  better  right.  against  a  trespasser  entering  without 

11  Bradshaw  v.  Ashley,  sitpra.  As  right.  Bramwell  and  Watson,  BB., 
was  said  by  Pollock,  Chief  Baron,  in  were  of  the  same  opinion.  See,  also, 
Davison  v.  Gent,  1  Hurl.  &  N.  744,  Asher  v.  Whitloek,  L.  E.  1  Q.  B.  1, 
38  Eng.  L.  &  Eq.  469,  if  a  party  has  5,  opinion  by  Cookburn,  C.  J.,  and 
a  right  to  maintain  an  action  of  concurred  in  by  Mellor  and  Lush,  JJ., 
ejectment,   by   reason   of   his   posses-  decided  in  1865. 


381  PEESTJMPTioNs.  §  79a  (77) 

tied  principles  of  the  common  law,  this  is  not  a  defense  to 
the  action.  The  plaintiff  says  he  was  seised  in  fee,  and 
the  defendant  ejected  him  from  the  possession.  The  de- 
fendant, not  denying  this,  answers  that  if  the  plaintiff  had 
any  paper  title  it  was  under  a  certain  grant  which  was  not 
valid.  He  shows  no  title  whatever  in  himself.  But  a  mere 
intruder  cannot  enter  on  a  person  actually  seised  and  eject 
him,  and  then  question  his  title  or  set  up  an  outstanding 
title  in  another.  The  maxim  that  the  plaintiff  must  recover 
on  the  strength  of  Jiis  own  title,  and  not  on  the  weakness  of 
the  defendant's,  is  applicable  to  all  actions  for  the  refeovery 
of  property.  But  if  the  plaintiff  had  actual  prior  posses- 
sion of  the  land,  this  is  strong  enough  to  enable  him  to 
recover  it  from  a  mere  trespasser  who  entered  without  any 
title.  He  may  do  so  by  a  writ  of  entry,  where  that  remedy 
is  still  practiced,  or  by  an  ejectment,  or  he  may  maintain 
trespass.  Nor  is  there  anything  in  the  form  of  the  remedy 
in  Texas'which  renders  these  principles  inapplicable  to  this 
case."  *^ 

§  79a  (77).  Nature  of  the  possession  required — Where 
possession  not  supported  by  any  claim  of  title. — Where  the 
claimant  relies  on  his  possession,  that  is,  his  adverse  pos- 
session, the  rule  is,  however,  different.  It  is  clear  that  the 
burden  is  upon  the  one  who  claims  title  by  adverse  posses- 
sion against  a  documentary  title  to  prove  such  possession 
for  the  requisite  time  by  clear  and  satisfactory  evidence. 
It  will  not  be  presumed.'^    Indeed,  it  has  been  said  that  the 

12  Sabariego   v.   Maverick,    124   U.  Eng.     Reprint,     95)  i     Sabariego     v. 

S.   2i61,   31   L.   Ed.   430,   8    Sup.   Ct.  Maverick,    supra^   and     Eradshaw    v. 

Rep.   461 ;    Jackson   v.   Bos-ton   &  W.  Asbley,  supra,  contain  all  the  cases  of 

R.    R.    Corp.,   1   Cush.    (Mass.)    575;  note  upon  the  subject,  the  law  having 

or  by  an  ejectment  (Allen  v.  Riving-  been  collected    with    great    accuracy, 

ton,    2    Wms.    Saund.    Ill,    85    Eng.  The   former   case  is   cited   in  Pacific 

Reprint,  813;   Doe  v/  Eeade,  8  East,  Bank  v.  Hannah,  90  Fed.   80,  32   C. 

356,   103   Eng.  Reprint,   378;    Doe  v.  C.  A.  522,  to  the  same  point. 

Dyson,  1  Moo.  &  M.  77;   Jackson  v.  13  Baldwin    v.    Buffalo,    35    N.    Y. 

Hazen,  2  Johns.   (N.  Y.)   438;  Whit-  375;   Budd  r.  Brooke,  3  Gill   (Md.), 

ney    v.   Wright,    15    Wend.    (N.   Y.)  198,  43  Am.  Dec.  321;   Casey  v.  In- 

171);    or   he   may   maintain   trespass  loes,  1  Gill  (Md.),  430,  39  Am.  Deo. 

(Catteris   v.    Cowper,   4   Taunt.    548;  658;     Hurst's    Lessee    v.    McNeil,    1 

Graham   v.   Peat,    1    East,    246,    102  Wash.  C.  C.  70,  Fed.  Gas.  No.  $936. 
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possession  should  be  proved  beyond  a  reasonable  doubt." 
But  tbere  seems  to  be  no  good  reason  for  requiring  tlie 
strictness  of  proof  demanded  in  the  criminal  law.  The  pos- 
session must  be  actual  and  not  constructive  in  its  nature; 
while  the  payment  of  taxes  and  similar  acts  of  control  may 
be  evidence  of  the  claim  of  right,  they  are  not  alone  suffi- 
cient evidence  of  possession  within  the  meaning  of  the 
rule.^^  It  must  be  a  possession  subjecting  the  land  to  the 
will  and  dominion  of  the  occupant ;  it  must  be  evidenced  by 
those  things  essential  to  its  beneficial  .use,  and  must  be 
clearly  defined,  open,  notorious  and  continuous.  It  must 
be  evidenced  by  acts  indicatihg  permanency  of  occupa- 
tion.^® Moreover,  the  possession  must  be  hostile  in  its 
inception,  and  exclusive,  and  it  must  continue  uninterrupt- 
edly under  a  claim  of  right  to  the  boundaries  of  the  land 
claimed;"  and  where  the  title  is  evidenced  by  possession 
only,  it  must  be  limited  to  the  claim  asserted}^  So  where 
a  party  is  in  actual  possession  and  has  right  to  possession 


W  Rowland  v.  Updike,  28  N.  J.  L. 
101. 

15  Jackson  v.  Myers,  3  Johns.  (N. 
Y.)  388,  3  Am.  Dee.  504;  Pilaris  v. 
Jones,  122  Mo.  125,  26  S.  W.  1032; 
Pendleton  v.  Snyder,  5  Tex.  Civ.  App. 
427,  24  S.  W.  363. 

16  Jackson  v.  Myers,  3  Johns.  (N. 
Y.)  388,  3  Am.  Dec.  504;  Borel  v. 
Rollins,  30  Oal.  408;  Polack  v.  Me- 
Grath,  32  Cal.  15;  Courtney  v.  Tur- 
ner, 12  Nev.  345;  Seymour  v.  Cres- 
well,  18  Pla.  29;  Burke  v.  Hammond, 
76  Pa.  172.  Personal  residence,  cul- 
tivation, or  improvement  is  not  neces- 
sary: Barstow  v.  Newman,  34  Cal. 
90.  The  possession  may  be  acquired 
through  the  agency  of  a  tenant:  Mo- 
Lawrin  v.  Salmons,  11  B.  Mon.  (Ky.) 
96,  52.  Am.  Deo.  563.  Protection  of 
the  land  by  a  substantial  iaclosure 
sufficient  to  turn  Stock,  without  resi- 
dence o*  improvement,  is  enough: 
Polack  v.  MoGrath,  32  Cal.  15; 
SoUchmayd  v.  Henley,  45  Cal.  101; 
not  so  where  the  inclosure  is  insuffi- 
cient:  Borol  v.  Rollins,  30  Cal.   408; 


Polack  V.  McGrath,  32  Cal.  15;  Bald- 
win V.  Simpson,  12  Cal.  560;  espe- 
cially as  against  one  in  possession  of 
part  under  a  conveyance  of  the  whole 
tract:  Baldwin  v.  Simpson,  supra. 
See,  also.  Wolf  v.  Baldwin,,  19  Cal. 
306.  Actual  inclosure  of  meadow 
\sfa&  is  not  essential  to  actual  pos- 
session where  the  circumstances  of 
the'  countl'y  do  not  require  inclosure: 
Courtney  v.  Turner,  12  Nev.  345. 

17  Brandt  v.  Ogden,  1  Johns.  (N. 
Y.)  156;  Williams  v.  Donell,  2  Head 
(Tenn.),  695;  Arnold  v.  Stevens,  24 
Pick.  (Mass.)  106,  35  Am.  Dec.  305,  1 
Morr.  Min.  Rep.  176;  Armstrong  v. 
Risteau,  5  Md.  256,  59  Am.  Dec.  115; 
Fletcher  v.  Fuller,  120  U.  S.  534,  30 
L.  Ed.  759,  7  Sup.  Ct.  Bep.  667. 
The  nature  of  the  adverse  possession 
must  be  an  actual,  visible,  notorious, 
distinct,  and  hostile  possession: 
Washburn  on  Real  Property,  §  1962, 
and  oases  there  cited. 

18  Rieard  v.  Williams,  7  Wheat.  (U. 
S.)  59,  5  L.  Ed.  398. 
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under  a  legal  title  which  is  not  adverse,  but  claims  the, 
possession  under  another  title  which  is  adverse,  the  pos- 
session will  not  be  presumed  to  be  adverse.^'  The  posses- 
sion should  be  accompanied  with  such  acts  of  ownership  as 
persons  usually  exercise  over  their  own  lands,  such  acts 
that  the  owner  knowing  of  them  must  be  deemed  to  under- 
stand that  a  claim  is  made  adverse  to  his  own.^* 

§  80  (78).  Same — Changes  in  possession — Possession 
by  tenaJit. — It  by  no  means  follows  that  the  continuity  of 
possession  shall  be  absolutely  and  literally  unbroken  with- 
out interference  with  the  presumption  of  the  lawful  origin 
of  the  right.  This  presumption  may,  therefore,  in  some 
instances,  be  properly  invoked  where  a  proprietary  right 
has  long  been  exercised,  although  the  exclusive  possession 
of  the  whole  property  to  which  the  right  is  asserted  may 
have  been  occasionally  interrupted  during  the  period  neces- 
sary to  create  a  title  by  adverse  possession  if,  in  addition  to 
the  actual  possession,  there  were  other  open  acts  of  owner- 
ship. If  the  interruptions  did  not  impair  the  uses  to  which 
the  possessor  subjected  the  property,  and  for  which  it  was 
chiefly  valuable,  they  should  not  necessarily  be  held  to 
defeat  the  presumption  of  the  rightful  origin  of  his  claim 
to  which  the  facts  would  otherwise  lead.  It  is  a  matter 
which,  under  proper  instructions,  may  be  left  to  the  jury.^' 
Where  there  is  evidence  of  a  prescriptive  claim  extending 
over  a  long  time,  the  presumption  of  right  will  not  be  de- 
feated by  proof  of  slight,  partial  or  occasional  variations  in 
the  exercise  or  the  extent  of  the  right  claimed.^^  Slight 
changes  in  the  nature  or  extent  of  long  possession  are  al- 
most inevitable;  and  when  by  the  lapse  of  years  the  evi- 
dence is  lost  by  which  such  changes  or  irregularities  might 
be  explained,  the  courts  cannot  scrutinize  such  ancient  pos- 

19  Nicohls  V.  Eeynolds,  1  B.  I.  30,  21  Fletcher  v.  Fuller,  120  IT.  S. 
36  Am.  Dee.  239.                                           534,  80  L.  Ed.  759,  7  Sup.  Ct.  Eep. 

20  Doe   V.    Maxwell,    10    Ired.    (N.      667. 

C.)    110,    51    Am.    Dec.    380;    Bailey  22  Beg.  v.  Arelidall,  8  Adol.  &  El. 

V.  Carleton,  12  N.  H.  9,  37  Am,  Dee.  281,  112  Eng.  Eeprint,  843;  Welcome 

190;     Pownal    v.    Taylor,     10    Leigh  v.  Upton,  6  Mees.  &  W.  536;  Fletcher 

(Va.),  172,  34  Am.  Dec.  725;  Colvin  v.   Fuller,   120  U.   S.   534  3(5  L.   Ed. 

V.  Warford,  20  Md.  357.  759,  7  -Sup.  Ct.  Eep.  667. 
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session  as  strictly  as  they  might  a  modern  grant.  It  has, 
therefore,  always  been  the  well-established  principle  of  our 
law  to  presume  everything  in  favor  of  long  possession,  and 
it  is  every-day  practice  to  rest  the  title  to  the  most  valuable 
properties  upon  this  foundation.^  While  the  possession 
must  be  open  and  such  as  subjects  the  premises  to  the 
dominion  of  the  possessor,  such  control  may  be  exercised 
through  the  agency  of  a  tenant  or  another  recognizing  the 
right  of  the  one  claiming  control.-*  Althotigh  the  exclusive 
possession  of  one  tenant  in  common  is  presumed  not-to  be 
adverse  to  the  cotenant,  but  rather  for  his  benefit,^®  yet  the 
ouster  of  the  cotenant  may  be  proved,  and  may  be  inferred 
from  such  circumstances  as  claiming  the  whole  rent,  deny- 
ing the  right  of  the  other  party,  or  by  abandonment  by 
those  not  in  possession;  in  such  cases  it  may  be  a  question 
for  the  jury  whether  the  possession  has  become  adverse,^' 
and  whether  there  has  been  a  grant.^'^  "A  mere  tortious 
possession,  however,  obtained  by  violence  is  not  possession 
in  the  meaning  of  the  rule  before  us;  and,  against  such  a 
wrongdoer,  the  party  wrongfully  dispossessed  may  make  out 
a  prima  facie  case  in  an  action  for  ejectment,  on  proof  of  a 
prior  possession,  however  short. "^^  It  is  clearly  to  be  un- 
derstood that  possession  does  not  mean  actual  possession  f  oi 
every  mathematical  division  of  time.  ' '  The  evidence  must 
show  a  continuous  possession,  or  at  least  that  it  was  not 
abandoned  to  entitle  a  plaintiff  to  recover  merely  by  virtue 
of  such  possession.'"'*    That  is  to  say,  the  defendant's  pos- 

23  Beg.  V.  Archdall,  8  Adol.  &  El.  2S  Meredith  v.  Andres,  7  Ired.  (29 
281,    112    Eng.    Beprint,    843.  N.    G.)    5,   45    Am.    Dec.    504;    Har- 

24  Barstow  v.  Newman,  34  Cal.  90;  ™o°  »•  James,  7  Smedes  &  M.  (Miss.J 
McLawriu  v.  Salmons,  11  B.  Mon.  HI.  45  Am.  Dee.  296.  See,  also,  Bol 
(Ky.)  96,  52  Am.  Dec.  563.  toi   v.    Hamilton^  2    Watts    &    Serg 

25  Go.   Litt.    199;    Colburn   v.    Ma-  (^^'^   ^94,  37  Am.  Dee.  509. 

son,   25  Me.  434,   43   Am.  Deo.   292;  ^'^  Hepburn  v.  Auld,  5  Cranch   (V 

McGlung  V.  Boss,  5   Wheat.    (U.   S.)  ^■)'   ^62,   3  L.  Ed.   96;   Kingston   » 

116,  5  L.  Ed.  46;  Dubois  v.  Campau,  ^^^^^y-   ^^   ^erg.   &  B.    (Pa.)    383. 

28  Mich.   304;    Phillips  v.   Gregg,   10  ^  ^^^^"^  ""  Whitelock,  L.  B.   1   CJ. 

Watts   (Pa.),  158,  36  Am.  Dec.  158.  ^-  ^'  ^1^^*°'^  "•  ^'"^y-  ^2  Tex.  ISOf 

See,  also,  Wilcox  v.  Leominster  Bank,  ^"^"6  v.  Cooper,  8  Jones  (53  N.  C), 

43  Minn.  541,  19  Am.  St.  Bep.  259,  ^^'   '^^^^°^  ''■   Higgins,  40  Me.  102. 

•45  N   "W    1136  '''  W^so"^  ^'  Palmer,   18  Tex.  592, 

595. 
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session  is,  in  the  first  instance,  presumed  to  be  rightful. 
To  overcome  that  presumption  the  plaintiff,  showing  no 
better  right  by  a  title  regularly  deduced,  is  bound  to  prove 
that,  being  himself  in  prior  possession,  he  was  deprived  of 
it  by  a  wrongful  intrusion  by  the  defendant,  whose  posses- 
sion, therefore,  originated  in  a  trespass.  This  implies  that 
the  prior  possession  relied  on  by  the  plaintiff  must  have 
continued  until  it  was  lost  through  the  wrongful  act  of  the 
defendant  in  dispossessing  him.  If  the  plaintiff  cannot 
show  an  actual  possession  and  a  wrongful  dispossession  by 
the  defendant,  but  claims  a  constructive  possession,  he  must 
still  show  the  facts  amounting  to  such  constructive  pos- 
session. If  the  lands,  when  entered  upon  by  the  defendant, 
were  apparently  vacant  and  actually  unoccupied,  and  the 
plaintiff  merely  proves  an  antecedent  possession,  at  some 
prior  time,  he  must  go  further  and  show  that  his  actual 
possession  was  not  abandoned;  otherwise,  he  cannot  be 
said  to  have  had  even  a  constructive  possession.^" 

§  81(79).    The  presumption  —  How  rebutted. — ^At  the 

risk  of  reiteration,  it  must  be  repeated  here  that  all  these 

30  Sabariego  v.  Maverick,  124  U.  S.  actual  possession  ripens  into  a  rigEt 
261,  31  L.  Ed.  430,  8  Sup.  Ct.  Eep.  of  possession  which  will  toll  an  en- 
461.  In  Smith  v.  Lorillard,  10  try;  but  until  the  possession  of  the 
Johns.  (N.  Y.)  356,  Kent,  C.  J.,  said:  tenant  has  become  so  matured,  it 
"It  is,  however,  to  be  understood,  in  would  seem  to  follow  that  if  the 
the  cases  to  which  the  rule  of  evi-  plaintiff  shows  a  prior  possession, 
dence  applies,  that  .the  prior  posses-  and  upon  which  the  .defendant  en- 
sion  of  the  plaintiff  had  not  been  tered  without  its  having  been  for- 
voluntarily  relin-quished  without  the  mally  abandoned  as  derelict,  the  pre- 
animus  revertendi  (as  is  frequently  sumption  which  arose  from  the  ten- 
ths case  with  possession  taken  by  ant's  possession  is  transferred  to  the 
squatters),  and  that  the  subsequent  prior  possession  of  the  plaintiif,  and 
possession  of  the  defendants  was  ac-  the  tenant,  to  recall  that  presnmption, 
quired  by  mere  entry,  .without  any  must  show  a  still  prior  possession; 
lawful  right.  That  the  first  posses-  and  so  the  presumption  may  be  re- 
sion  should  in  such  cases  be  the  better  moved  from  one  side  to  the  other, 
evidence  of  right  seems  to  be  the  toties  qubties,  until  one  party  or  the 
just  and  necessary  inference  of  law.  other  has  shown  a  possession  which 
....  This  presumption  of  right  cannot  be  overreached,  or  puts  an  end 
every  possessor  of  land  has  in  the  to  the  doctrine  of  presumptions 
first  instance;  and  after  a  contin-  founded  on  mere  possession  by  show- 
ued  possession  for  twenty  years  un-  ing  a  regular  legal  title  or  a  right  of 
der  pretense  or  claim  of  right,  the  possession." 
Evidence  I — 25 
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presumptions  are  in  fact  disputable  presumptions,  and  it 
must  be  taken  that  it  follows  logically  from  the  foregoing 
discussion  that  long-continued  possession  of  corporeal  or 
incorporeal  Hereditaments  only  furnishes  a  presumption  of 
a  legal  title,  which  may  be  repelled  or  rebutted  by  other 
circumstances.  Where  the  circumstances  attending  the  use 
of  a  way  demonstrate  that  its  enjoyment  was  by  mere  favor, 
and  that  it  was  never  claimed  as  a  right,  but,  on  the  con- 
trary, was  treated  as  a  privilege  that  could  be  withdrawn 
at  pleasure,  the  fact  that  the  time  of  enjoyment  is  U8ed 
merely  by  way  of  evidence  to  raise  the  presumption  of  a 
grant,  and  the  manner  of  the  enjojinent,  that  is,  that  it 
was  by  mere  favor,  and  was  not  claimed  and  exercised  as 
a  right,  may  be  used  as  evidence  to  rebut  that  presump- 
tion.^^ To  create  the  presumption  of  a  grant  of  the  right 
of  way,  the  circumstances  attending  its  use  must  be  such 
as, to  make  it  appear  that  it  was  established  for  the  benefit 
of  the  claimant,  or  that  its  use  was  accompanied  by  a  claim 
of  right  or  by  such  acts  as  manifest  an  intention  to  enjoy 
it  without  regard  to  the  wishes  of  the  owner  of  the  land. 
The  use  must  have  been  enjoyed  under  such  circumstances 
as  will  indicate  that  it  has  been  claimed  as  a  right,  and  has 
not  been  regarded  by  the  parties  merely  as  a  privilege, 
revocable  at  the  pleasure  of  the  owner  of  the  soil.*^  Where 
the  use  is  permissive,  and  accompanied  by  such  a  distinct 
acknowledgment  of  right'  in  another  as  the  payment  of  rent 
implies,  and  interrupted  by  change  of  claimants,  without 
transfer  of  title,  the  presumption  of  a  grant  is  entirely  re- 
butted.^^    So  the  presumption  which  the  law  raises  in  favor 

31  Hall  V.  Mcl/eod,  2  Met.    (Ky.)  constitute   such   a   possession   as   will 

S&,   74   Am.   Dec.   400;     Watkins     v.  give  any  right  under   the   statute   to 

Peck,  13  N.  H.  360,  40  Am.  Dec.  156.  him  who   does,  much  less  to   a  thin! 

82  Bowman     v.     WieklifEe,     15     B.  person:   Shro'der  v.  Breneman,  21  Pa. 

Mon.  (Ky.)  100.     The  occasional  out-  225;  and  see,  also,  the  note  to  Wright 

ting  of  timber  and  boiling  of  sugar  v.  Guier,  36  Am.  Dec.  115,  referring 

on  land   by   the  occupier   of   an   ad-  to  other  eases  in  this  series  where  the 

joining  tract  is  not  such  a  possession  subject  has  been  treated  fully, 

as  will  give  title  under  the  statute  of  S3  McCullough  v.  Wall,  4  Rich.  (S. 

limitations :"  Washabaugh  f.  Entriken,  C.)   68,  53  Am.  Dec.  715;  Oounty  of 

34   Pa.    74.     Neither   will    the    mere  Susquehanna  v.  DeaJis,  33  Pa.  131. 
throwing  of  manure  on  another's  land 
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of  the  actual  occupant  may  be  destroyed  by  proof  of  his 
having  a  lease  or  evidence  of  his  having  paid  rent,  or 
acknowledged  the  title  set  up  f*  or  by  the  circumstance 
that  the  adverse  use  was  not  acquiesced  in  and  was  con- 
tested; or  that  possession  was  taken  by  virtue  of  some  qual- 
ified interest  or  estate  less  than  a  claim  of  an  absolute  title 
or  subordinate  to  the  rights  of  the  owner.^^  Where  the  pre- 
sumption of  a  grant  is  raised  by  parol  evidence,  it  may  be 
rebutted  by  evidence  of  the  same  kind.^®  That  parol  evi- 
dence to  rebut  should  be  permissible  when  parol  evidence 
to  sustain  is  admissible  is  almost  axiomatic,  although  even 
so  late  as  1910  the  right  to  prove  adverse  possession  by 
parol  was  questioned,  and,  we  need  hardly  add,  answered 
emphatically.^^ 


34  Nieto  V.  Carpenter,  21  Cal.  455; 
Keld  V.  Brown,  24  Gratt.  (Va.)  74. 
In  La  Fromboia  v.  Jaekson,  8  Cow. 
(N.  Y.)  589,  617,  18  Am.  Dec.  463, 
Viele,  Sr.,  made  these  instructive  re- 
marks on  the  subject  of  rebuttal: 
The  presumption  which  the  law  thus 
raises  in  favor  of  the  actual  occu- 
pant, may  be  destroyed  by  proof  of 
his  having  received  a  lease,  or  evi- 
dence of  his  having  paid  rent,  or 
acknowledged  the  title  set  up;  or  it 
may  be  destroyed  by  showing  that 
the  occupant  entered  without  pretend- 
ing to  any  claim  of  right  whatever; 
in  which  case  the  law  adjudges  the 
possession  to  be  in  subservience  to 
the  legal  owner  (Jackson  v.  Thomas, 
16  Johns.  301) ;  for  he  can  derive  no 
benefit  from  a  legal  presumption, 
who,  by  his  own  acts,  shows  that  the 
presumption  cannot  apply;  the  fact 
that  no  claim  of  right  was  made, 
showing  that  none  existed.  Hence,  a 
claim  of  right  is  necessary,  not  be- 
cause the  statute  requires  it,  but  be- 
cause the  want  of  such  claim  is  evi- 
dence sufficient  to  destroy  the  legal 
presumption  of  right.  The  quo  animo 
a  possession  is  taken  or  held,  fur- 
nishes the  test  of  its  character;  and 
the  intention    being    to    be    inferred 


from  circumstances,  and  Being  of  the 
proper  cognizance  of  the  jury  as  a 
matter  of  fact,  they  will  be  war- 
ranted in  inferring  from  the  circum^ 
stances  that  no  claim  of  right  was 
made,  and  that  the  party  entered  for 
the  benefit  of  the  true  owner,  when- 
ever he  shall  choose  to  assert  his  title. 
Every  possession,  then,  is  adverse, 
and  entitled  to  the  peaceful  and  be- 
nignant operation  and  protecting 
safeguard  of  the  statute,  which  is  not 
in  subservience  to  the  title  of  another, 
either  by  a  direct  acknowledgment  of 
some  kind,  or  an  open  or  a,  tacit 
disavowal  of  right  on  the  part  of  the 
occupant;  and  it  is  in  the  latter  case 
only  that  the  law  adjudges  the  pos- 
session of  one  to  the  benefit  of 
another. 

35  Farrow  v.  Edmundson,  4  B.  Mon. 
(Ky.)  605,  41  Am.  Dee.  250;  Chiles 
v.  Conley,  2  Dana  (Ky.),  21. 

36  English  V.  Doe,  7  Ga.  387. 

37  Clark  V.  McAtee,  227  Mo.  152, 
127  S.  W.  37  (while  it  is  true  ordi- 
narily the  legal  title  to  real  estatg 
cannot  be  proven  by  parol  testimony, 
yet  that  is  not  universally  so,  es- 
pecially where  title  is  acquired  by  ad- 
verse possession). 
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§  82  (80).  Siame— Disabilities— Nature  of  estate— What 
facts  are  relevant. — In  the  preceding  section  we  have  shown 
that  the  presumption  is  rebuttable  by  circumstances  radiat- 
ing from  the  adverse  occupier.  There  are  also  circum- 
stances more  immediately  connected  with  the  owner  of  the 
legal  title  which  tend  as  well  to  destroy  it.  For  instance, 
the  presumption  does  not  arise  when  the  owner  is  under  a 
disability  from  insanity  or  other  cause.^^  Infancy  of  the 
real  owner  will  prevent  the  running  of  the  statute  against 
him,'®  and  where  the  defendant  claimed  a  prescriptive  title 
on  possession  for  seven  years  under  color  of  title,  and  the 
plaintiffs  in  the  case  were  minors,  it  was  held  that  pre- 
scriptive rights  could  not  ripen  against  them  until  the  ex- 
piration of  the  statutory  period  after  their  majority;*"  nor 
does  it  arise  against  remaindermen  or  reversioners  during 
the  continuance  of  the  particular  estate.*^  The  statute  of 
limitations  will  not  run  in  favor  of  an  occupant  of  land  the 
title  whereof  is  in  the  United  States  as  against  the  entry- 
man,  until  the  latter 's  right  to  a  patent  has  been  completed 
by  the  performance  on  his  part  of  every  act  entitling  him 
to  that  conveyance.*^  In  the  case  of  trustee  and  cestui  que 
trust,  the  latter  is  protected  until  his  disability  disappears 
or  while  the  trust  subsisted.**  An  owner  in  possession  is 
presumed  to  hold  under  his  fee  until  it  is  shown  that  he 
holds  under  an  estate  adverse  and  not  subordinate  to  his 
fee.  Thus,  where  a  widow  had  held  long  possession  under 
a  deed  in  fee  from  one  of  her  husband's  heirs  for  an  un- 
divided part  of  the  land,  it  was  held  that  no  presumption 

38  Hunt  V.  Hunt,  3  Met.  (Mass.)  disability  to  prevent  tlie  accrual  of 
175,  37  Am.  Dec.  130;  Watkins  v.  title  by  adverse  possession  against 
Peck,    13    N.    H.    360,   40   Am.   Dec.      her. 

156;    Mitchell    v.    Owings,    3    A.    K.  *1  McCorry    v.    King,    3     Humph. 

Marsh.  (Ky.)  312;  Demarest  v.  Wyn-  (Tenn.)   267,  39  Am.  Dec.  165;  Tin- 

koop,   3   Johns.   Oh.    (N.   "S.)    129,  8  ney  v.  Wolston,  41  111.  215. 

Am.  Deo.  467.  42  Kimes   v.   Libby,    87   Neb.    113, 

39  Harris    v.    MeCrary,    17    Idaho,  126  N.  W.  869. 

300,  105  Pac.  558.  «  Blackett   v.    Zeigler,    147    Iowa, 

40  Brown  v.  Hooks,  133  Ga.  345,  65  167,  125  N.  W.  874;  Kane  v.  Blood- 
S.  E.  780;  Whitaker  V.  Thayer  (Tex.  good,  7  Johns.  Ch.  (N.  Y.)  90,  11 
Civ.  App.),  123  S.  W.  1137,  on  re-  Am.  Dec.  417;  Wilson  v.  Gresn,  49 
hoarinK,    the    court    ruled    a    married  Iowa,  251. 

woman's    coverture    was    a    suffioieut 
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could  arise  against  tlie  deed  that  she  held  as  tenant  in 
dower.'**  The  possession  of  one  defendant  is  of  no  avail  to 
a  codefendant  as  creating  a  presumption,  where  they  claim 
under  distinct  titles.*^  There  are  various  circumstances 
which  may  be  relevant  as  showing  whether  or  not  the  pos- 
session has  been  hostile  and  adverse,  as  the  absence  of  the 
owner  and  his  consequent  ignorance  of  the  adverse  claim, 
or  the  unsettled  condition  of  the  country  and  consequent 
lack  of  notoriety  of  the  claim.*®  But  the  presumption  is 
not  necessarily  defeated  by  the  mere  ignorance  or  inatten- 
tion of  the  owner  as  to  the  adverse  claim,  as  the  use  may 
continue  so  long  without  objection  as  to  warrant  the  in- 
ference of  an  implied  consent  or  of  a  grant.*^  And  it  has 
been  held  that  the  presumption  of  a  grant  fi'om  long  ad- 
verse possession  was  not  rebutted  by  the  fact  that  there 
was  a  prevalent  opinion  in  the  neighborhood  as  to  the 
party's  legal  rights.**  But  if  the  owner  have  knowledge 
and  stand  by  while  title  by  possession  is  ripening  in  an- 
other, he  cannot  use  his  blemished  title  to  rebut  the  pre- 
sumption. The  claim  of  title  being  established,  the  ques- 
tion of  the  notoriety  of  the  claim,  by  the  acts  of  ownership,, 
is  for  the  benefit  of  the  party  against  whom  the  claim  of 
title  is  asserted,  and  if  the  evidence  shows  that  said  party 
not  only  knew  that  the  other  party  was  claiming  to  own 
the  land,  but  acquiesced  in  the  claim  by  having  sold  the 
land  by  parol  and  recognizing  the  other  party  as  the  owner, 
the  same  evidence  is  not  required  to  advise  him  of  the  pos- 
session by  the  other  party  as  would  be  othei-wise  required. 
He  would  have  the  same  notice  of  the  extent  of  the  claim 
of  the  other  party,  who  was  exercising  dominion  over  a 
part  of  the  land,  as  he  would  have  if  said  party  was  acting 
under  color  of  title.*®     "If  the  owner  have  actual  knowl- 

ii  Hale  V.  Portland,  4  Me.  77.  «  Eeimer  v.  Stuber,  20  Pa.  458,  59 

«  Casey   v.    Inloes,    1   Gill    (Md.),  Am.    Dec.    744;    Warren    v.    Jackson- 

430,  39  Am.  Dec.  658.  ville,  15  111.  236,  58  Am.  Dec.  610. 
46  Mitchell    V.    Owings,    3    A.    K.  48  Casey  v.   Inloes,    1   Gill    (Md.), 

Marsh.   (Ky.)   312;  Hurst's  Lessee  v.  430,  39  Am.  Dec.  658. 

McNeil,  1  Wash.  C.  C.  70,  Fed.  Cas.  «  Thompson    v.    Logan,    166    Ala. 

No.     6936;     Bethnm     v.     Turner,     1  45,  51  South.  985. 

Greenl.   (Me.)    115,  10  Am.  Dec.  36. 
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edge  that  the  possession  is  adverse  to  his  title,  the  occu- 
pancy need  not  be  open,  visible,  and  notorious.  Notoriety 
is  important  only  where  the  adverse  character  of  the  pos- 
session is  to  be  brought  home  to  the  owner  by  presump- 
tion. "^^  The  courts  of  this  country  have  always  felt  that  the 
English  rules  could  not  be  applied  here  to  the  letter,  more 
especially  where  the  cases  in  which  they  were  used  related 
to  claims  of  an  almost  personal  nature,  such  as  privileges 
or  easements  enjoyed  by  individuals  and  in  which  there 
was  an  exclusive  enjoyment  of  the  easement  on  the  one 
side,  and  a  knowledge  of  it  and  assent  to  it  on  the  other. 
In  England,  where  the  decisions  alluded  to  were  made,  the 
lands  generally  are  under  improvement,  under  the  inspec- 
tion of  some  landlord  or  his  agent,  where  any  encroach- 
ments on  the  land,  or  improper  appropriation  of  it,  must 
be  known.  There,  if  undue  indulgence  is  shown  and  these 
encroachments  acquiesced  in,  there  is  room  for  presumption 
of  consent,  or  of  a  grant,  to  be  allowed  against  those  who 
will  not  guard  their  estates  and  protect  them  from  legal 
conclusions  affecting  their  rights."  For  this  reason  the 
cases  in  the  books  relating  to  this  subject  cannot  be  safely 
applied  to  lands,  a  great  portion  of  which  has  never  been 
improved,  where  proprietors  reside  at  a  distance;  where 
settlements  are  made  on  small  portions  of  large  lots,  with- 
out the  knowledge  of  the  owners,  or  any  claim  of  title  on 
the  part  of  the  settler,  or  where  the  usages  of  the  country 
are  such  as  to  collect  people  near  the  margin  of  a  river,  for 
the  more  easy  transportation  or  more  ready  sale  of  their 
lumber;  and  where  the  persons  thus  resorting  have  no  in- 
tention to  appropriate  the  banks  of  the  river  to  any  other 
than  a  temporary  use,  on  account  of  the  facilities  thus 
furnished.  So  that  a  general  usage,  like  that  of  depositing 
lumber  on  the  banks  of  a  river,  accompanied  by  no  claim  of 
title,  nor  an  intention  to  occupy  the  land  in  exclusion  of 
the  owner's  rights,  furnishes  no  presumption  of  a  grant.^^ 

50  1  Cyc.  999;   Trotter  v.  Neal,  50       W.  61;  Thomson  v.  Thomson,,  93  Ky. 
Ark.  340,  345,  7  S.  W.  384;  Clark  v.       436,  441,  442,  20  S.  W.  373. 
Gilbert,    39    Conn.    94,    97;Dai,sch    v.  "  ^^Oxmn    v.     Turner,     1     Greenl. 

Crane,  109  Mo.  323,  336,  337,  19  S.       ^^l\']''  "  ^"^  ''"'■  ''• 

'  1         )         )  53  Bethum   v.    Turner,   supra. 
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It  may  therefore  be  deduced  as  a  safe  rule  for  what  evi- 
dence will  be  sufficient  to  repel  the  presumption,  that  if 
the  owner,  not  being  under  legal  disability,  for  in  that  case 
the  law  protects  him,  under  all  the  circumstances  knew  or 
as  a  reasonable  and  prudent  man  ought  to  have  known  or 
made  himself  acquainted  with  the  facts  which  jeopardized 
his  right,  to  his  property,  and  simply  from  indolence  or 
carelessness  allowed  rights  to  grow  up  out  of  the  posses- 
sion of  his  property  by  another  for  the  statutory  period, 
he  cannot  be  heard  in  opposition  to  the  claimant,  provided 
always  that  the  claimant  has  fulfilled  those  stringent  con- 
ditions as  to  the  nature  of  his  occupancy  and  its  open, 
notorious,  and  hostile  and  exclusive  character  which  have 
been  pointed  out  herein  at  length.  Any  effective  precau- 
tionaiy  act  on  the  part  of  the  owner,  any  legal  exercise  of 
his  right  of  dominion,  any  want  on  the  part  of  the  adverse 
claimant  in  the  performance  of  his  act  of  aggression,  any 
conduct  consistent  with  a  permissive  occupation  recogniz- 
ing the  owner,  will  be  sufficient  to,  repel  the  presumption 
of  right  upon  which  the  claim  to  the  property  is  founded. 

§  83  (81,  82).  Presumption  as  to  the  law  of  sister  states. 
The  more  closely  the  states  become  connected  by  reason 
of  the  rapid  interchange  both  of  persons  and  letters,  which 
in  turn  produce  interchange  as  well  of  products  greater 
than  was  ever  dreamed  of  by  the  framers  of  the  constitu- 
tion, the  more  frequently  does  the  question  arise  in  the 
courts  as  to  the  law  prevailing  in  some  other  state  than 
that  of  the  forum,  where  no  evidence  has  been  given  on  the 
subject.  As  appears  from  the  discussion  in  another  sec- 
tion, the  courts  do  not  in  such  cases  take  judicial  notice  of 
the  foreign  law.^*  It  has  been  frequently  declared  without 
qualification  that,  in  such  cases,  the  law  of  the  sister  state 
will  be  presumed  to  be  the  same  as  the  law  of  the  forum.^* 

53  As    to   proof   of   laws   of    other  Smith  v.  Whitaker,  23  III.  367;  Ker- 

states,  see   §§   118  and  504,  post.  mott  v.  Ayer,ll  Mich.  181;  White  v. 

Si  Eape  V.  Heaton,  9  Wis.  328,  76  Friedlander,  35  Ark.  52;  In  re  Dun- 
Am.  Dec.  269;  McCarthy  v.  Whit-  phy's  Estate,  147  Cal.  95,  81  Pae. 
comb,  110  Wis.  113,  85  N.  W.  707;  315;  Brimhall  v.  Van  Carapen,  8 
Cutler    V.    Wright,   22     N.     Y.   472;  Minn.  13,  82  Am.  Dee.  118;  Camp^beU 
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If  the  decisions  had  rested  upon  that  principle  and  applied 
it  just:  as  it  is  stated,  no  confusion  need  ever  have  arisen. 
A  little  prevision,  however,  would  have  disclosed  that  the 
states  were  not  likely  to  remain  passive  under  the  common 
law,  and  that  statutes  would  be  passed  by  independent 
states  differing  according  to  local  exigencies  and  considera- 
tion. The  old  rule,  however,  existed,  and  a  strong  inclina- 
tion appears  to  have  been  evinced  that  it  should  not  be 
abrogated.  The  result  of  the  effort  to  alter  the  effect  of  it 
thus  came  about,  though  it  was  found  that  in  many  of  the 
cases  where  the  rule  had  been  declared,  the  courts  were 
dealing  with  common-law  doctrines  and  not  with  statutory 
law.  The  general  rule  is  that,  in  the  absence  of  proof  to 
the  contrary,  it  will  be  presumed  that  the  common  law  ob- 
tains in  a  sister  state, ^^  and  is  the  same  as  the  law  of  the 


V.  Campbell,  129  Iowa,  317,  105  N. 
W.  583;  Petersen  v.  Chemical  Bank, 
32  N.  Y.  21,  88  Am.  Dec.  298;  Com- 
monwealth V.  Graham,  157  Mass.  73, 
34  Am.  St.  Kep.  255,  16  L.  E.  A.  578, 
31  N.  B.  706;  Clark  v.  Eltinge,  38 
Wash.  376,  107  Am.  St.  Eep.  858,  8'0 
Pao.  556;  Iowa  Loan  &  Trust  Co.  v. 
Sohnose,  19  S.  D.  248,  103  N.  W.  22. 
See  full  notes  on  the  general  subject 
in  Lanfear  v.  Mestier,  89  Am.  Dec. 
658;  State  v.  Twitty,  11  Am.  Dee. 
779;  People  v.  McElroy,  2  L.  E.-  A. 
609;  Band  v.  Hanson,  12  L.  R.  A. 
574;  Glierry  v.  Sprague,  67  L.  E.  A. 
40;  Brown  v.  Wright,  21  L.  E.  A. 
467.  See,  also,  Hoshaw  v.  Lines,  30 
Okl.  67,  118  Pae.  583;  Cumberland 
Cas  Light  Co.  v.  West  Virginia  etc. 
Co.,  182  Fed.  667.  See  the  late  eases: 
Van  Buskirk  v.  Kuhns,  164  Cal.  472, 
129  Pac.  587;  Wilson  v.  Durkee  (Cal. 
A  pp.),  129  Pac.  617;  American 
Woolen  Co.  v.  Maaget  (Conn.),  85 
Atl.  583;  .Douglas  y.  Douglas,  22 
Idaho,  336,  125  Pac.  796;  Crans  v. 
Durdall  (Iowa),  134  N.  Y.  1086; 
Cnndit  v.  Johnson  (Iowa),  139  N. 
W.  477;  Nichols  V.  Bryden,  86  Kan. 
941,  122  Pac.  1119;  Thompson  v.  St. 
Louis  etc.  E,   Co.,  243  Mo.  336,  148 


S.  W.  484;  Madden  v.  Missouri  etc. 
E.  Co.  (Mo.  App.),  151  S.  W.  489; 
Dunbar  v.  Commercial  etc.  Co.,  32 
Okl.  634,  123  Pae.  417;  Casner  v. 
Hoskins  (Or.),  128  Pac.  841;  Hous- 
ton etc.  E.  Co.  V.  Fife  (Tex.  Civ. 
App.),  147  S.  W.  1181;  Washington 
Life  Ins.  Co.  v.  Lovejoy  (Tex.  Civ. 
App.),  149  S.  W.  398;  Southwest 
Surety  Ins.  Co.  v.  Anderson  (Tex.  Civ. 
App.),  152  S.  W.  816;  Stanford  v. 
Gray  (Utah),  129  Pae.  423;  State 
Bank  v.  Pease  (Wis.),  139  N.  W.  767. 
E5  Birmingham  Waterworks  Co.  t. 
Hume,  121  Ala.  168,  77  Am.  St.  Eep. 
43,  25  South.  806;  Alabama  etc.  E. 
Co.  V.  Carroll,  97  Ala.  126,  38  Am.  St. 
Eep.-  163,  18  L.  E.  A.  433,  11  South. 
803 ;  Eureka  Springs  Co.  v.  Timmons, 
51  Ark.  459, 11  S.  W.  690 ;  Thompson 
V.  Monrow,  2  Cal.  99,  56  Am.  Dec.  318 ; 
Norris  v.  Harris,  IS  Cal.  226;  Wells 
V.  Sehuster-Hax  Nat.  Bank,  23  Colo. 
534,  48  Pac.  809;  Southern  Ey.  Co. 
V.  Cunningham,  123  Ga.  90,  50  S.  E. 
979;  Bailey  v.  Devine,  123  Ga.  653, 
107  Am.  St.  Eep.  153,  51  S.  E.  603; 
Whitfield  V.  Louisville  &  N.  E.  Co., 
7  Ga.  App.  268,  66  S.  E.  973;  Miller 
V.  Macveagh,  40  111.  App.  532;  Schol- 
ten  V.  Barber,  217  111.  148,  75  N.  E. 
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foram."®  "There  is  no  doubt,"  says  Justice  Field,  "that 
the  common  law  is  the  basis  of  the  laws  of  those  states 
which  were  originally  colonies  of  England,  or  carved  out 
of  such  colonies.  It  was  imported  by  the  colonists  and  es- 
tablished so  far  as  it  was  applicable  to  their  institutions 
and  circumstances,  and  was  claimed  by  the  Congress  of  the 
United  Colonies  in  1774,  as  a  branch  of  those  'indubitable 
rights  and  liberties  to  which  the  respective  colonies'  were 


460;  Edwards  v.  Schillinger,  148  111. 
App.  227;  Buchanan  v.  Hubbard,  119 
Ind.  187,  21  N.  E.  538;  Jackson  v. 
Pittsburg  etc.  Co.,  140  Ind.  241,  49 
Am.  St.  Eep.  192,  39  N.  E.  663; 
Midland  Steel  Co.  v.  >  Citizens'  Nat. 
Bank,  34  Ind.  App.  107,  72  N.  E. 
290;  St.  Louis  etc.  E.  Co.  v.  Johnson,  74 
Kan.  83,  86  Pac.  156;  Chesapeake  etc. 
E.  Co.  V.  Hanmer,  23  Ky.  Law  Eep. 
1846,  66  S.  W.  375;  Louisville  &  N. 
E.  Co.  V.  Massie's  Admr.,  128  Ky. 
449,  128  S.  W.  330;  Copley  v.  San- 
ford,  2  La.  Ann.  335,  46  Am.  Dee. 
548 ;  Young  v.  Templeton,  4  La.  Ann. 
254,  50  Am.  Dec.  563;  TUexan  v. 
Wilson,  43  Me.  186;  National  Bank 
V.  Baltimore  etc.  E.  Co.,  99  Md.  661, 
105  Am.  St.  Eep.  321,  59  Atl.  134; 
Harvey  v.  Merrill,  150  Mass.  1,  15 
Am.  St.  Eep.  159,  5  L.  E.  A.  200,  22 
N.  E.  49;  Ellis  v.  Maxson,  19  Mich. 
186,  2  Am.  Eep.  81;  Schroeder  v. 
Boyce,  127  Mich.  33,  86  N.  W.  387; 
Crandall  v.  Great  Northern  R.  Co.,  83 
Minn.  190,  85  Am.  St.  Eep.  458,  ,86 
N.  W.  10 ;  Hubbard  v.  Mobile  etc.  Ey. 
Co.,  112  Mo.  App.  459,  87  S.  W.  52; 
Atwater  v.  Edwards  &  Sons  Broker- 
age Co.,  147  Mo.  App.  436,  126  S.  W. 
823;  Ela  v.  Ela,  70  N.  H.  163,  47  Atl. 
414;  Leonard  v.  Columbia  Steam  Nav. 
Co.,  84  N.  Y.  48,  38  Am.  Rep.  491; 
Terry  v.  Epbbina,  128  N.  C.  140,  83 
Am.  St.  Eep.  663,  38  S.  E.  470;  Eob- 
erts  v.  Pratt,  152  N.  C.  731,  68  S.  E; 
240;  Cressey  v.  Tatom,  9  Or.  541; 
Rosemand  v.  Southern  R.  Co.,  66  S. 
C.  91,  44  S.  E.  574;  Tempel  v.  Dodge, 
89  Tex.  69,  32  S.  W.  514,  33  S.  W. 


222;  Frank  v.  Gump,  104  Va.  306,  51 
S.  E.  358.  But  any  modifications  of 
the  common  law  must  be  .proved :  New- 
ton T.  Cocke,  10  Ark.  169;  Copley  v. 
Sanford,  2  La.  Ann.  335,  46  Am. 
Dee.  548;  Diekey  v.  Pooomoke  City 
Nat.  Bank,  89  Md.  280,  43  Atl.  33; 
White  V.  Knapp,  47  Barb.  (N.  Y.) 
549;  Vanderpool  v.  Gorman,  140  N. 
Y.  563,  37  Am.  St.  Rep.  601,  24  L. 
R.  A.  548,  35  N.  E.  932.  See  the 
late  cases:  Horton  v.  Sherrill-Eusseli 
Lumber  Co.,  147  Ky.  226,  143  S.  "W. 
1053 ;  Jones  v.  New  York  etc.  R.  Co., 
211  Mass.  521,  98  N.  E.  607;  Levy  v. 
Downing  (Mass.),  100  N.  E.  638; 
Bodiue  v.  Berg  (N.  J.),  82  Atl.  901; 
Southworth  v.  Morgan,  205  N.  Y.  293, 
98  N.  E.  490;  In  re  Kutter's  Estate, 
79  Misc.  Rep.  74,  139  N.  Y.  Supp. 
693;  International  Text  Book  Co.  v. 
Connelly,  206  N.  Y.  188,  99  N.  B. 
722;  Pee  Dee  Naval  Stores  Co.  r. 
Hamer  (S.  C),  75  S.  E.  695;  St. 
Louis  etc.  E.  Co.  v.  Loughmiller,  193 
Ped.  689. 

66  Louisville  &  N.  R.  Co.  v.  Cook, 
168  Ala.  592,  53  South.  190;  In  re 
Hancock's  Estate,  156  Cal.  804,  134 
Am.  St.  Rep.  177,  106  Pac.  58 ;  Morril 
v.  Bentley  (Iowa),  126  N.  W.  155; 
Hinman  v.  Missouri,  K.  &  T.  R.  Co., 
83  Kan.  35,  110  Pac.  102 ;  Wagner  v. 
Minnie  Harvester  Co.,  25  Okl.  558, 
106  Pac.  969;  De  Vail  v.  De  Vail,  57 
Or.  128,  109  Pac.  755,  110  Pac.  705; 
Gilliland  v.  Southern  R.  Co.,  85  S. 
C.  26,  137  Am.  St.  Eep.  861,  67  S.  E. 
20;  Colpe  v.  Lindblom,  57  Wash.  106, 
106  Pae.  634. 
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entitled. "°''  In  all  the  states  thus  having  a  common  origin, 
formed  from  colonies  which  constituted  a  part  of  the  same 
empire,  and  which  recognized  the  common  law  as  the  source 
of  their  jurisprudence,  it  must  be  presumed  that  such  com- 
mon law  exists — it  has  been  held  in  repeated  instances — - 
and  it  rests  upon  parties  who  assert  a  different  rule  to  show 
that  matter  by  proof.^*  It  has  been  presumed  in  the  ab- 
sence of  all  proof  that  in  another  state  the  common  law 
prevails  as  to  champerty;^^  as  to  the  negotiability  of  promis- 
sory notes;®"  as  to  the  law  of  indorsement;*^  as  to  the  effect 
of  giving  a  note  on  a  pre-existing  debt;®^  as  to  the  allow- 
ance of  days  of  grace  on  negotiable  paper;®*  as  to  notice  of 
dishonor  to  fix  liability  of  indorser;®^  as  to  the  validity  of 
a  marriage  solemnized , by  a  priest  and  followed  by  cohabi- 
tation;®^ as  to  the  invalidity  of  an.  insurance  policy  upon  a 
life  in  which  the  insurer  had  no  interest;®®  as  to  the  in- 
validity of  a  contract  made  without  consideration;^''  as 
to  the  rights  of  married  women;®®  as  to  the  passing  of 
title  to  personal  property  to  the  personal  representative  ;®® 
as  to  the  powers  of  administrators;™  as  to  certain  mat- 

57  1     Kent's     Commentaries,     343;  Bundy  v.  Hart,  46   Mo.   460,   2  Am. 
Norris  v.  Harris,  15  Cal.  226.  Eep.  525. 

58  See    Inge    v.    Murphy,    10    Ala.  ei  See  Dubois  v.  Mason,  127  Mass 
885.     As  to  the  rules  in  those  states  37    34  ^iii_  Rep.  335. 


62  Ely  V.  James,  123  Mass.  36. 


established  in  territories  and  those  in 

■which    a    government    existed    at   the 

tin,e  of  accession-Florida,  Louisiana  ^  ^""^  "■  ^'^t"*!  ^^^^^^  ^'^^  I"^- 

and    Texas-see    exhaustive    note    to  ^o.,  23  N.  Y.  516;  Walsh  v.  Dart,  12 

Knickerbocker    Trust    Co.    v.    Tselin  ^^'-   ^^^5    ^"""^   ^-   ^^^^^-   ^8   ^°- 

(185  N.  Y.  54,  77  N.  E.  877),   113  ^*^- 

Am.  St.  Eep.  863.  ®*  Second  Nat.  Bank  v.  Smith,  118 

69  White  v.  Knapp,  47  Barb.    (N.  Wis.  18,  94  N.  W.  664. 

Y.)  549;  Houghtaling  V.  Ball,  19  Mo.  «5  Commonwealth    v.    Kenney,    120 

84,  59  Am.  Dec.  331;  Miles  V.  Collins,  Mass.    387;    Eaynham    v.    Canton,    3 

1  Met.    (Ky.)    311;   Thurston  v.  Per-  Pick.   (Mass.)   293;  Hynes  v.  McDer- 

ci\al,  1  Pick.   (Mass.)   415.            ■  mott,  82  N.  Y.  41,  37  Am.  Eep.  538. 

60  Newton  v.  Cocke,  10  Ark.   169;  66  Euse  v.  Mutual  Benefit  Life  Ins. 

Dunn  V.  Adams,  1  Ala.  527,  35  Am.  Co.,  23  N.  Y.  516. 

Dec.   42;    Ellis  v.   Maxson,   19   Mich.  67  Crouch  v.  Hall,  15  111.  263. 

186,  2  Am.  Eep.  81;  White  v.  Knapp,  68  state  v.  Clay,  100  Mo.  571,  13  S. 

47   Barb.    (N.   Y.)    549;   Houghtaling  W.  827. 

V.  Ball,  19  Mo.  84,  59  Am.  Dec.  331;  69  Eeese  v.  Harris,  27  Ala.  301. 

Forbes    v.    Scannell,    13    Cal.    242;  70  Sogers  ?.  Zook,  86  Ind.  237, 
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ters  affected  by  the  statute  of  frauds ;'''  as  to  forfeiture 
of  property  for  taxes  ;''^  as  to  the  law  regulating  the  action 
of  replevin;''^  as  to  the  rights  of  property;"^*  as  to  the  lia- 
bility of  common  carriers.''^  As  to  matters  not  covered  by 
common  law  the  presumption  is  that  there  is  no  right  or 
liability,  unless  the  contrary  is  made  to  appear  by  proof  of 
a  statute  or  agreement.™  The  same  rule  applies  as  to  cer- 
tain actions  for  negligence."  Undoubtedly  there  are  some 
limitations  to  be  added  to  the  general  statement  so  often 
made,  that  the  law  of  the  sister  state  will  be  presumed  to 
be  the  same  as  that  of  the  forum.''*  For  example,  it  has 
been  repeatedly  held  that  there  will  be  no  presumption,  in  a 
state  where  penalties  or  forfeitures  are  imposed  for  usury, 
that  similar  laws  exist  in  another  state.™  But  the  contrary 
has  been  held  as  to  the  law  of  interest.*"  It  will  not  be  pre- 
sumed that  the  law  of  another  state  requires  contracts  for 
the  sale  of  land  to  be  in  writing,  since  at  common  law  parol 
contracts  of  this  character  were  valid.*^  In  an  action  in 
Massachusetts  on  a  note  jnade  and  delivered  on  Sunday  in 
New  York,  there  is  no  presumption  of  similarity  of  laws 
between  the  two  states  in  the  absence  of  proof,  since  such 
a  note  was  valid  at  common  law.*^    In  the  absence  of  proof 

71  Wilhite  V.  Skelton,  5  Ind.  Ter.  56  South.  267;  Westberry  v.  Clanton, 
621,  82  S.  W.  932.  136  Ga.  795,  72  S.  E.  238. 

72  Edleman  v.  Edleman,  125  Wis.  "  Whitfard  v.  Panama  Ey.  Co.,  23 
270    104  N    W   56  ^-  ^-  ^^^'  Leonard  v.  Columbia  Co., 

'       ,      '       '       ,     ,1,  ro    w  84  N.  Y.  48,  38  Am.  Kep.  491:  State 

PC9    °3  r     St    £      loo'  10  LE  -■  KttBburg  Co.,  45  Md    41. 

I.  3U7,  47  N.  W.  175^'         '  '      '  ^«  As   to   this  general  subject    see 

'  annotated  cases  cited  m  note   45   to 

71  Connor  v.  Trawick,  37  Ala.  289,  j^^^^   section;    also,   note   to   Ormes   v. 

79  Am.    Dec.    58;    Silver   v.   Kansas  D^^ehy,  37  Am.  Eep.  583. 

City  Ey.,  21  Mo.  App.  5;   Cressey  v.  ^  Gridler  v.   Driver,   46   Ark.   50; 

Tatom,  9  Or.  541;  Eobards  v.  Marley,       p^y^j.  ^_  bright,  22  N.  Y.  472;  Hull 

80  Ind,  185.  ^    Augustine,  23  Wis.  383. 

75  Eureka  Springs  Co.  v.  Timmons,  80  Crafts  v.  Clark,  31  Iowa,  77,  38 
51  Ark.  459,  11  S.  W.  690.  Iowa,  237 ;  Cooper  v.  Eeaney,  4  Minn. 

76  Thompson  v.  Monrow,  2  Cal.  99,  528 ;  National  Bank  v.  Lang,  2  N.  D. 
56  Am.  Dec.  318;  Hudson  v.  Daily,  13  66,  49  N.  W.  414;  Thomas  v.  Beck- 
Ala.  722;  Palfrey  v.  Portland  Ey.  Co.,  man,  1  B.  Mon.   (Ky.)  29. 

4  Allen  (Mass.),  55  (injury  in  Maine,  81  Ellis  v.   Maxson,   19   Mich.   186, 

DO   statute  in  state  of  Massachusetts  2  Am.  Eep.  81. 

creating     the     liability).     See,     also,  82  Murphy  v.  Colins,  121  Mass.  6; 

Teat   V.   Chapman,   1   Ala.  App.   491,  Hill   v.   Wilker,   41   Ga.    449,   5   Am. 
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of  the  law  of  Virginia,  a  contract  made  in  New  York  to 
advertise  in  Virginia  a  lottery  to  be  drawn  in  that  state  will 
not  be  held  invalid  in  New  York,  although  lotteries  are  il- 
legal in  New  York.^*  Among  the  states  that  have  held  that 
in  the  absence  of  evidence  the  law  of  the  sister  state  will  be 
presumed  to  be  the  same  as  that  of  the  forum,  that  is  to 
say,  the  statute  law  as  well  as  the  common  law,  are  Arkan- 
sas, California,  Illinois,  Iowa,  Kansas,  Louisiana,  Nebraska, 
Nevada,  Pennsylvania,  South  Dakota,  Texas,  Washington, 
and  Wisconsin.**  The  states  that  have  held  the  contrary, 
that  is  to  say,  that  in  the  absence  of  evidence  there  is  no  pre- 
sumption that  the  statute  law  as  well  as  the  common  law  of  a 
sister  state  is  the  same  as  that  of  the  former,  are  Massa- 
chusetts, Minnesota,  Missouri,  New  York,  Oregon,  and 
Utah.*^    In  Massachusetts  especially.  Barker,  J.,  in  one 


Rep.  540;  Sayre  v.  Wheeler,  31  Iowa, 
112.  In  Brimhall  v.  Van  Campen,  8 
Minn.  13,  82  Am^  Dec.  118,  it  was 
held  that  as  an  action  on  a  note  ex- 
ecuted on  Sunday  could  not  be  sus- 
tained in  that  state,  and  in  the 
absence  of  proof  they  would  assume 
the  laws  of  New  York  Tfere  the  same 
as  their  own,  the  action  must  fail. 

83  Ormes  v.  Dauehy,  82  N.  i.  443, 
37  Am.  Eep.  583. 

84  Hall  V.  Pillow,  31  Ark.  32; 
Hickman  v.  Alpaugh,  21  Cal.  225; 
Mortimer  v.  Harder,  93  Cal.  172,  28 
Pac.  814;  Norris  v.  Harris,  15  Cal. 
226;  and  a  long  line  of  cases  up  to 
Flood  V.  Dunphy,  147  Cal..  95,  81 
Pae.  315  (see  2  Green's  Cal.  Dig. 
2056);  Justis  v.  Atchison,  12  Cal. 
App.  639,  108  Pap.' 328;  Lilly-Brack- 
ett  Co.  V.  Sonneman,  157  Cal.  192, 
106  Pac.  715;  Juilliard  a.  May, ,  130 
111.  87,  22  N.  E.  477;  Keid,  Murdoch 
&  Co.  V,  Northern  Lumber  Co.,  146 
111.  App.  371;  Neese  v.  Farmers'  Ins. 
Co.,  55  Iowa,  604,  8  N.  W.  450; 
Goodnow  V.  Litchfield,  67  Iowa,  691, 
25  N.  W.  882;  Campbell  v.  Campbell, 
129  Iowa,  317,  105  N.  W.  5S3;  Moore 
V.  Pooley,  17  Idaho,  57,  104  Pac.  898 ; 
First  Nat.   Bank   of   Galva  v.  Nord- 


strom, 70  Kan.  485,  78  Pac.  804;  Eoe 
V.  Eoe,  52  Kan.  724,  39  Am.  St.  Eep. 
367,  25  Pac.  808;  Sandidge  v.  Hunt, 
40  La.  Ann.  766,  5  South.  55;  Haggin 
V.  Haggin,  35  Neb.  375,  53  N.  W. 
209;  Fisher  v.  Donovan,  57  Neb.  361, 
44  L.  B.  A.  383,  77  N.  W.  778; 
Eogers  v.  Hatch,  8  Nev.  35;  Evans 
V.  Cleary,  125  Pa.  204,  11  Am.  St. 
Eep.  886,  17  Atl.  440;  Iowa  L.  &  T. 
Co.  V.  Sehnose,  19  S.  D,  248,  9  Am. 
&  Eng.  Ann.  Cas.  255,  103  N.  W. 
22;  Southern  Kansas  E.  Co.  v.  J.  W. 
Burgess  Co.  (Tex.  Civ.  App.),  90 
S.  W.  189;  White  v.  Eicheson  (Tex. 
Civ.  App.),  94  S.  W.  202;  Missouri 
K.  &  T.  E.  Co.  V.  Harriman  (Tex. 
Civ.  App.),  128  S.  W.  932;  Clark  v. 
Bltinge,  38  Wash.  376,  107  Am.  St. 
Eep.  858,  80  Pae.  556;  Rape  v. 
Heaton,  9  Wis.  328,  76  Am.  Dec. 
269;  Osborn  v.  Blackburn,  78  Wis. 
209,  28  Am.  St.  Eep.  400,  10  L.  E.  A. 
367,  47  N.  W.  175 ;  Edleman  v.  Edl - 
man,  125  Wis.  270,  104  N.  W.  56. 

85  Wood  V.  Supreme  Euling  of 
Fraternal  Mystic  World,  212  111.  532, 
72  N.  E.  783;  Kelley  v.  Kelley,  161 
Mass.  Ill,  42  Am.  St.  Eep.  389,  25 
L.  E.  A.  806,  36  N.  E.  837;  Cherry  v. 
Sprague,  187  Mass.  113,  105  Am.  St. 
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case,**  said  that  no  proof  as  to  the  law  of  South  Dakota  hav- 
ing been  offered,  the  judge  was  right  in  ruling  that  the  com- 
mon law  of  that  state  was  to  be  presumed  to  be  the  same  as 
that  of  Massachusetts,  and  that  there  was  no  presumption 
that  the  statutory  law  of  the  two  states  was  the  same.*'^  In 
Minnesota,  we  find :  ' '  No  presumption  exists  that  the  sta  tu- 
tory  law  of  a  sister  state  is  the  sam^e  as  that  of  this  state."** 
In  Illinois  it  will  be  observed  there  are  apparently  conflicting 
decisions.  In  one  case*^  we  find:  "In  the  absence  of  any 
allegation  or  proof  of  a  statute,  we  must  presume  either  that 
the  common  law  obtains  in  New  York,  or  else  that  the  laws 
of  that  state  are  similar  to  the  laws  which  prevail  in  this 
state,  where  the  action  was  tried";  and  in  another,^"  "The 
laws  of  the  state  of  New  Jersey  governing  the  organization 
and  specifying  the  powers  of  fraternal  benefit  insurance 
associations  in  that  state  were  not  introduced  in  evidence ; 
and  it  will  not  be  presumed,  in  the  absence  of  proof,  that 
the  statute  of  said  state  contained  any  limitation  as  to  the 
age  of  persons  to  whom  insurance  might  be  issued  by  frater- 
nal benefit  associations."  We  are  inclined,  however,  not  so 
to  construe  the  difference,  for  the  reason  that  while  the 
former  decision  is  emphatic  in  terms,  the  latter  deals  with 
an  age  limit,  which  was  fixed  by  a  by-law  made  under  the 
powers  of  the  certificate  of  organization,  and  does  not  de- 

Kep.  381,  67  L.  E.  A.  33,  72  N.  E.  in    Wisconsin    were    not    offered    in 

456;  Oormo  v.  Boston  Bridge  Works,  evidence,  they  were  examined  only  so 

205  Mass.  366,  91  N.  E.  313;  Wilcox  far  as  they  interpreted  the  rules  of 

<r.  Bergman,  96  Minn.  219,  5  L.  R.  A.,  common   law   existing   in   that    state, 

N.  8.;  938,  104  N.  W.  955;  Eckles  v.  independently  of  its  statutes. 

Missouri  Pac.  R.   Co.,  112  Mo.  App.  86  Cherry    v.    Sprague,    187    Mass. 

240,  87  S.  W.  99;  Eobb  v.  Washing-  113,  105  Am.  St.  Rep.  381,  67  L.  K. 

ton   &   Jefeersou   College,   185   N.    V.  A.  33,  72  N.  E.  456. 

485,   78   N.   E.   359;    Rogers   v.   Mc-  S7  Kelley  v.  Kelley,  161  Mass.  Ill, 

Coach,  66  Misc.  Rep.  85,  120  N.  Y.  42   Am.   St.   Rep.   389,   25  h.  R.    A. 

Supp.     686;     Patton    v.    Patton,     67  806,  36  N.  B.  837;  Olds  v.  City  Trust 

Misc.  Rep.  404,  123  N.  T.  Supp.  329;  etc.  Co.,  185  Mass.  500,  102  Am.  St. 

Citizens'  Sav.  Bank  v.  Couse,  68  Misc.  Rep.  356,  70  N.  E.  1022. 

Rep.  153,  124  N.  Y.  Supp.  79;  Rudy  8iJ  Wilcox    v.    Bergman,    96    Minn.' 

V.  Rio  Grande  W.  R.  Co.,  8  Utah,  165,  219,  104  N.  W.  955,  5  L.  E.  A.,  N.  S., 

30  Pac.  366;  De  Vall  v.  De  Vail,  57  938. 

Or.  128,  109  Pac.  755,  110  Pac.  705,  89  Juilliard  v.  May,  supra. 

in  which  the  court  said  that  as  the  90  Wood     v.     Supreme     Ruling    of 

decisions  of  the  court  of  last  resort  Fraternal  Mystic  World,  supra. 
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clare  the  abrogation  of  tlie  rule  laid  down  in  the  former. 
Later  cases,  however,  have  set  at  rest  the  idea  that  Illinois 
countenances  any  such  conflict.  The  court  in  1909  said^^ 
that  the  record  did  not  show  either  by  pleadings  or  proof 
that  the  laws  of  the  state  of  Michigan  differed  from  those 
of  Illinois,  and  hence  it  must  be  presumed  that  the  same 
rules  prevailed  in  one  state  as  in  the  other.  In  Arkansas 
there  appear  to  be  two  oases  in  direct  conflict.^^  So  that 
by  a  great  number  of  decisions  the  rule  seems  to  be  main- 
tained that  the  law  of  a  sister  state,  including  the  statutory 
law,  in  the  absence  of  proof,  should  be  presumed  to  be  the 
same  as  that  of  the  forum;  but  we  have  seen  that  some 
limitations  as  to  this  rule  exist,  and  there  is  very  high  au- 
thority indeed  for  the  view  that  while  the  presumption  under 
discussion  extends  to  the  common-law  rules  it  does  not  apply 
to  the  statutory  law  of  another  state.  It  has  often  been  de- 
clared, and  with  much  force,  that  it  cannot  be  presumed 
that  the  legislature  of  another  state  has  adopted  all  the 
statutes  of  the  state  of  the  forum,  and  that  the  court  should 
have  proof  before  it  can  assume  that  such  statutes  have 
been  passed.^*  But  whatever  may  be  the  presumptions  to 
be  indulged,  the  party  who  seeks  to  avail  himself  of  the 
statute  of  another  state  should  prove  it ;  otherwise  the  court 
will  apply  the  law  of  the  jurisdiction.®*     The  conclusion,  to 

oi  In   re  Eeid,   Murdoch  &   Co.   v.  Adirondack  !pire  Ins.  Co.,  114  Minn. 

Northern  Lumber  Co.,   146   111.   App.  475,  131  N.  W.  497;  Ellia  ».  Maxon, 

371,    citing    cases    from    Shannon    v.  19  Mich.  186,  2  Am.  Eep.  81;  MoCul- 

Wolf,  173  111.  253,  50  N.  E.  682,  to  loch    v.    Norwood,    58    N.     Y.    562; 

Gunning  System  v.  La  Points,  113  111.  Ufford  v.  Spaulding,  156  Mass.  65,  30 

App.  405.  N.   B.   360;   Hough taling  v.   Ball,   19 

92  Newton  v.  Coeke,  10  Ark.  169;  Mo.  84,  59  Am.  Deo.  331;  Carpen- 
Hall  V.  Pillow,  31  Ark.  32.  The  latter  ter  v.  Eailway  Co.,  72  Me.  388,  39 
case,  however,  being  limited  in  its  Am.  Eep.  340;  Bundy  v.  Hart,  46 
ruling.  The  court  said  that  in  the  Mo.  460,  2  Am.  Eep.  525;  Kelly  v. 
absence  of  proof  they  would  presume  Kelly,  161  Mass.  Ill,  42  Am.  St.  Eep. 
the  law  of  Mississippi  gave  to  the  389,  25  L.  K.  A.  806,  36  N.  B.  837; 
acknowledgment  and  recording  of  Harris  v.  White,  81  N.  Y.  532;  Ormes 
mortgages,  deeds  of  trust,  etc.,  the  v.  Dauchy,  82  N.  Y.  443,  37  Am.  Eep. 
same  effect  as  was  given  by  the  law  583,  and  note  with  illustrations. 

of  Arkansas.  94  Monroe    v.    Douglass,    5    N.    Y. 

93  Newton  v.  Cocke,  10  Ark.  169;  447;  Savage  v.  O'Neil,  44  N.  Y.  298; 
Krouse  v.  Krouse,  48  Ind.  App.  3,  Cape  May  Eeal  Estate  Co.  v.  Hen- 
PS  N.  E.  262;  Murphy  v.  Collins,  121  derson,  231  Pa.  82,  79  Atl.  982,  and 
Mass.  6;   Twin  City  Box  Factory  v.  casea  already  cited. 
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be  readied  is,  that  the  law  of  a  sister  state,  as  to  the  com- 
mon law,  is  presmned  to  be  the  same  as  in  the  state  of  the 
forum ;  that  in  some  states  the  statute  law  of  a  sister  state 
— in  the  absence  of  evidence — ds  presumed  to  be  the  same 
as  the  statute  law  of  the  state  of  the  forum ;  that  in  other 
states — in  the  absence  of  evidence — the  statute  law  of  a 
sister  state  is  not  presumed  to  be  the  same  as  the  statute 
law  of  the  forum ;  and  finally,  that  when  the  evidence  dis- 
closes that  the  statute  law  of  another  state  is  different  from 
that  of  the  forum,  and  such  sister  state  law  is  not  proved, 
the  court  cannot  presume  their  similarity.®^  Therefore, 
it  is,  that  the  prudent  practitioner  must  first  discover 
whether  the  law  of  his  state  recognizes  the  presumption  of 
similar  legislation  in  other  states  to  that  of  his  own.  If  it 
does  and  the  legislation  is  the  same,  it  is  needless  to  prove 
it.  If  it  does  not,  or  if  the  legislation  is  different,  then  the 
necessity  for  proving  it  in  the  mode  prescribed  by  the  local 
statute  is  unquestionable.  And  since  even  in  those  states 
which  avow  their  readiness  to  presume  the  parallel  legisla- 
tion of  other  states  there  oftentimes  exist  qualifications  of 
the  rule,  the  course  to  be  adopted,  ex  abundante  cautela,  is 
in  every  case  to  follow  the  easy  means  offered  by  the  law 
to  prove  the  laws  of  the  sister  state  in  question. 

§  84  (83).  Same  subject — Foreign  law. — Some  little  and 
unnecessary  confusion  has  been  caused  by  the  terminology 
which  includes  the  laws  of  sister  states  under  the  generic 
heading  of  foreign  law.  In  treating  the  subject  here,  a 
sharp  distinction  has  been  advisedly  dr£twn  for  greater  con- 
venience both  of  treatment  and  reference.  Whatever  pre- 
sumption we  have  shown  in  the  preceding  section  exists  as 
to  the  laws  of  sister  states  has  no  application  in  respect  to 
foreign  countries  having  a  system  of  jurisprudence  of  their 
own,  which  has  no  connection  with  our  own  or  the  common 
law,  or  to  states  which  before  becoming  members  of  the 
Union  were  not  subject  to  the  common  law.^^    It  will  have 

9S  Ufford  V.   Spaulding,   156   Mass.  erboeker  Trust  Co.  v.  Iselin,  185  N. 

65,  30  N.  E.  360.  Y.  54,  13  Am.  St.  Eep.  863,  868,  77 

86  As  to  proof  of  foreign  laws,  see  N.  E.  877.     See,  also,  the  late  cases, 

§§  502,  503,  post,  and  note  to  Kniek-  Schweitzer    v.    Hamburg    etc.    Gesell- 


§  84  (83)  THE  LAW  OF  EVIDENCE  IN   CIVIL  CASES. 


400 


been  gathered  that  the  common  law  is  presumed  to  prevail 
in  states  judicially  known  to  be  of  common-law  origin;^'' 
but  there  is  no  presumption  that  it  prevails  in  any  state  or 
country  where  English  institutions  have  not  been  estab- 
lished.®* It  is  not  presumed  to  be  in- force  in  Russia,®*  nor 
in  Prance/""  nor  in  Turkey  (European  and  Asiatic),'  nor 
among  the  Cherokee  Nation,^  nor  in  Texas,^  nor  in  Louisi- 
ana,'' nor  in  Mexico."  Nor  is  there  a  presumption  in  New 
York  that  by  the  law  of  New  Granada  a  civil  action  lies  for 
the  negligent  killing  of  another."  But  it  has  been  said  that 
' '  Although  courts  do  not,  without  proof,  take  notice  of  for- 
eign laws,  yet  'they  will  assume  that  certain  general  princi- 
ples, consonant  to  reason  and  natural  justice  and  of  uni- 
versal applicability,  are  recognized  by  all  civilized  nations ; 
as,  for  instance,  the  right  of  self-preservation,  the  privi- 
leges and  exemptions  of  necessity,  the  common  duties  of 
humanity,  of  more  or  less  perfect  obligation,  and  those 
obligations,  for  the  most  part  conventional,  upon  which  is 
based  the  modern  system  of  international  law."''    Wharton 


sehaff;  149  App.  Div.  900,  134  N.  Y. 
Supp.  812;  Barrielle  v.  Bettman,  199 
Fed.  838. 

97  Birmingham  Waterworks  Co,  y. 
Hume,  121  Ala.  168,  77  Am.  St.  Eep. 
43,  25  South.  806. 

98  Banco  de  Sonera  v.  Bankers'  etc. 
Co.,  124  Iowa,.  576,  104  Am.  St.  Kep. 
367,  100  N.  W.  532. 

99  Savage  v.  O'Neil,  44  N.  Y.  298. 

100  In  re  Hall,  61  App.  Div.  266, 
70  N.  Y.  Supp.  406. 

1  Dainese  v.  Hale,  91  U.  S.  13,  23 
L.  iBd.  190;  Aslanian  v.  Dostumian, 
174  Mass.  328,  75  Am.  St.  Eep.  348, 
47  L.  R.  A.  495,  54  N.  E.  845. 

2  Du  Val  V.  Marshall,  30  Ark.  230; 
Davison  v.  Gibson,  56  Fed.  443,  5  C. 
C.   A.   543. 

3  Brown  v.  Wright,  58  Ark.  20,  21 
L.  K.  A.  467,  22  S.  W.  1022. 

*  Peet  v.  Hatcher,  112  Ala.  514, 
57  Am.  St.  Rep.  45,  21  South.  711. 

6  Banco  de  Sonora  v.  Bankers'  etc. 
Co.,  supra. 

«  Whitford  v.  Panama  Ry.  Co.,  23 


N.  Y.  465.  In  INTurphy  v.  Murphy, 
145  Cal.  482,  78  Pae.  1053,  the  court 
presumed  the  law  of  England  as  to 
interest  on  judgments  the  same  as 
that  of  California  in  the  abseiice  of 
proof  to  the  contrary. 

7  State  v._  Morrill,  68  Vt.  60,  54 
Am.  St.  Eep.  870,  33  Atl.  1070. 
Thus,  the  right  to  immunity  from 
personal  restraint  and  personal  vio- 
lence is  such  a  natural  right  and  so 
generally  recogfiized  that  he  who  sues 
for  false  imprisonment  or  assault  and 
battery  in  another  country  need  not, 
in  the  first  instance,  prove  that  the 
act  complained  of  was  unlawful 
where  committed.  It  will  be  pre- 
sumed to  have  been  unlawful  there, 
and  to  have  imposed  liability  for 
damages;  or,  to  speak  more  exactly, 
in  the  absence  of  such  proof,  the 
court  will  proceed  according  to  the 
law  of  the  forum:  Lloyd  v.  Guibert, 
L.  R.  1  Q.  B.  115;  Carpenter  v. 
Grand  Trunk  Ky.  Co.,  72  Me.  388,  39 
Am.  Rep.  340. 
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says  that  witli  regard  to  what  may  be  called  proces.sual  pre- 
sumption, of  which  the  presumption  that  a  foreign  law  is  the 
same  as  the  domestic  is  one,  no  doubt  the  lex  fori  decides.^ 
But  it  amounts  to  the  same  thing  whether  you  say  that,  in  the 
absence  of  proof,  the  court  will  presume  the  foreign  law  to  be 
like  the  domestic  law,  or  that  the  court  will  proceed  accord- 
ing to  the  domestic  law.^  It  must  always  be  remembered 
that  the  courts  do  not  take  judicial  notice  of  foreign  laws,  no 
matter  whether  they  be  written  or  unwritten.  They  must  be 
proved  like  any  other  fact.*"  The  general  rule  is  that  in 
order  to  obtain  the  benefit  of  the  law  of  a  foreign 
country,  it  must  be  pleaded  and  proved.  And  in  the 
absence  of  proof  to  the  contrary,  the  rights  of  the  parties 
will  be  adjudicated  by  the  law  of  the  forum.     Where  the 


8  Wharton  on  Conflict  of  Laws,  § 
782. 

9  In  Langdon  v.  Young,  33  Vt.  136, 
Red/field,  C.  J.,  says  it  is  proper  to 
assume  that  flagrant  violations  of  the 
fundamental  principles  of  moral  obli- 
gations, such  as  theft  and  murder,  are 
regarded  as  crimes  by  all  Christian 
nations,  and  that  unjustly  to  accuse 
abroad  one  of  such  deeds  as  there 
committed  is  actionable.  In  Wood- 
row  V.  O'Connor,  28  Vt.  776,  the  court 
assumed,  in  the  absence  of  proof,  that 
there  was  no  difference  between  our 
law  and  the  law  of  Canada  in  respect 
of  the  validity  of  arbitration  notes. 
And  in  Pitt  v.  Little,  58  Wash.  355, 
108  Pae.  941,  in  an  action  upon  a 
note  the  court  said  that  although  it 
appeared  upon  the  face  of  the  note 
that  it  was  executed  in  British  Co- 
lumbia, no  contention  or  claim  pred- 
icated upon  British  Columbia  laws 
had  been  made,  and  that  therefore 
the  court  would  consider  tFe  laws  of 
the  state  only;  it  being  presumed,  in 
the  absence  of  any  pleading  or  evi- 
dence to  the  contrary,  that  foreign 
laws  are  the  same;  citing  Gunderson 
v.  Gunderson,  25  Wash.  459,  65  Pae. 
791;  Danie^  v.  Gold  Hill  Mining  Co., 

Evidence  I — 28 


28  Wash.  411,  68  Pae.  884.  In 
Prince  de  Beam  v.  Winans,  111  Md. 
434,  74  Atl.  626,  the  court  held  that 
the  law  of  France  with  reference  to 
the  mode  of  taking  property  under 
the  disposing  power  of  an  appoint- 
ment, in  the  absence  of  proof  to  ,the 
contrary,  would  be  presumed  the  same 
as  that  of  the  forum,  and  cited  in 
support,  MeClellan  v.  Kennedy,  8  Md. 
230;  Haney  v.  Marshall,  9  Md.  194; 
State  V.  Pittsburgh  &  C.  K.  E.,  45  Md. 
41. 

10  Malpiea  v.  McKown,  1  La.  248, 
20  Am.  Bee.  279;  Whidden  v.  Seelye,. 
40  Me.  247,  63  Am.  Dec.  661;  Be 
Sobry  v.  De  Laistre,  2  Har.  &  J.  191, 
3  Am.  Dec.  555;  Nelson  v.  Bridg- 
port,  8  Beav.  527,  50  Eng.  Reprint, 
207;  Sussex  Peerage  Case,  11  Clarke 
&  F.  85,  8  Eng.  Reprint,  1034;  Liver- 
pool etc.  Co.  V.  Phenix  Ins.  Co.,  129 
TJ.  S.  397,  32  L.  Ed.  788,  9  Sup.  Ct. 
Eep.  469;  Coghlan  v.  South  Carolina 
etc.  Co.,  142  U.  S.  101,  35  L.  Ed. 
951,  12  Sup.  Ct,  Eep.  150.  Conse- 
quently the  maritime  law  of  a  foreign 
country  must  be  proved  like  any  other 
fact:  The  Matterhorn,  128  Eed.  863, 
63  C.  C.  A.  331. 
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rights  of  litigants  are  to  be  determined  in  this  country, 
although  those  rights  might  be  affected  by  proof  of 
the  law  of  a  foreign  country  where  the  contract  was  made 
or  the  right  accrued,  in  the  absence  of  any  such  proof 
the  law  of  the  forum  must  furnish  the  rule  of  decision." 
Acts  which  are  criminal  by  the  law  of  the  forum  and 
are  malum  in  se  will  be  presumed  to  be  crimes  in  a  for- 
eign state  or  country."  Another  qualification  has  been 
thus  stated:  Where  a  right  is  sought  to  be  enforced  in 
one  state  in  relation  to  a  subject  matter  existing  in  an- 
other state,  and  no  foreign  law  is  proved,  and  no  common- 
law  rule  was  ever  prescribed  and  no  contract  exists,  in  such 
case  the  court  will  apply  the  law  of  the  state  in  which  it 
is  sitting.*^  Where  a  contract  is  made  in  one  state  or  coun- 
try to  be  performed  in  another,  the  presumption  is  that 
the  parties  contracted  with  reference  to  the  laws  of  the 
latter.**  Where  the  foreign  law  seeks  to  enforce  a  penalty 
or  work  a  forfeiture,  no  presumption  will  be  indulged  that 


11  ForD6S  V.  Scannell,  13  Cal.  242; 
Loaiza  v.  Superior  Court,  85  Gal.  11, 
20  Am.  St.  Eep.  197,  9  L.  E.  A.  376, 
24  Pac.  707;  Carpenter  v.  Grand 
Trunk  R.  Co.,  72  Me.  388,  39  Am. 
Rep.  340;  Chase  v.  Alliance  Ins.  Co., 
9  Allen  (Mass.),  311;  Thompson  v. 
Ketcham,  8  Johns.  189,  5  Am.  Dec. 
332;  MeBride  v.  The  Farmers'  Bank, 
26  N.  Y.  450;  Savage  v.  O'Neil,  44 
N.  T.  298 ;  Hynes  v.  MeDermott,  82 
N.  Y.  41,  37  Am.  Eep.  538;  Mexican 
Cent.  R.  Co.  v.  Olmstead  (Tex.  Civ. 
App.),  60  S.  W.  267;  State  v.  Mor- 
rill, 68  Vt.  60,  54  Am.  St.  Eep.  870, 
33  Atl.  1070;  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884; 
Robinson  v.  Detroit  etc.  Nav.  Co.,  73 
Fed.  883,  20  C.  C.  A.  86;  Mexican 
Cent.  E.  Co.  v.  Glover,  107  Fed.  356, 
46  C.  C.  A.  334;  Lloyd  v.  Ginbert,  L. 
E.  1  Q.  B.  115.  As  to  Mexican  laws 
of  succession,  see  Lucia  Mining  Co. 
V.  Evans,  146  App.  Div.  416,  131  N. 
Y.   Supp.   280j   as   to   the   rights     of 


married  women  in  Russia,  see  Savagq 
V.  O'Neil,  44  N.  Y.  298. 

12  Cluff  V.  Mutual  Benefit  Life  Ins. 
Co.,  13  Allen  (Mass.),  308.  Robbery, 
larceny  and  an  assault  upon  the  per- 
son of  another,  vrhich  are  criminal  of- 
fenses by  the  common  law  and  the 
laws  of  all  civilized  countries,  must 
be  presiimed  to  be  crimes  against  the 
laws  of  Louisiana.  And  the  ordinary 
presumption  applies  to  this  ease  that 
every  person  intelligent  enough  to  be 
the  subject  of  punishment  must  be 
presumed  to  know  the  criminal  laws 
of  the  government  under  the  jurisdic- 
tion of  which  he  is  found. 

13  Crake  v.  Crake,  18  lud.  156, 
holding  that  in  an  action  on  a  justice 
judgment  rendered  in  another  state  it 
must  be  proved  that  the  justice  had 
jurisdiction  of  the  subject  matter 
since  justices  had  no  common -law 
civil  jurisdiction. 

14  Ormes  v.  Dauchy,  82  N.  Y.  443, 
37  Am.  Rep.  583,  and  cases  eitga. 
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it  is  similar  to  the  law  of  the  f orrnn.^"  Where  the  law  of  a 
foreign  state  is  once  proved  to  have  been  in  existence,  its 
continued  existence  will  be  presumed,  in  the  absence  of 
proof  showing  its  repeal  or  modification.^®  Of  course,  the 
presumption  of  similarity  of  a  foreign  law  with  that  of  the 
forum  may  be  rebutted  by  evidence  showing  a  dissimilar 
law.  But  this  presumption  of  similarity  may  also  be  re- 
butted by  evidence,  such  as  decisions  of  the  foreign  state, 
tending  to  show  a  dissimilar  law,  even  though  the  evidence 
be  deemed  insufficient  or  inconclusive  upon  the  subject.  It 
must,  however,  be  of  sufficient  probative  force  as  not  to 
amount  to  a  "total  lack  of  evidence."  " 

§  85  (84).  Contracts  presumed  to  be  legal. — ^Perhaps  for 
the  reason  that  an  illegal  contract  will  not  be  countenanced 
by  the  courts,  the  presumption  is  never  to  be  indulged  that 
parties  in  making  their  contracts  intended  to  violate  the 
law ;  and  if  there  are  two  laws  with  reference  to  which  they 
may  contract,  and  the  contract  accords  with  one  of  the 
laws,  it  must  be  presumed  that  the  parties  so  intended,  be- 
cause they  had  their  election  to  mold  their  contract  accord- 
ing to  either  law,  and  as  the  law  presxunes  in  favor  of  a 
contract  and  not  against  it,  the  presumption  must  be  that 
the  parties  had  in  view  the  law  which  will  give  full  effect 
to  their  contract.^*    There  is  the  further  reason  that  no 

15  Grider  v.  Driver,  46  Ark.  50;  89,  51  Am.  St.  Eep.  229,  29  N.  E. 
Fred  Miller  B.  Co.  v.  De  France,  90  796,  31  N.  E.  581;  In  re  Huss,  126 
Iowa,,  395,  57  N.  W.  759;  Samuel  N.  Y.  537,  12  L.  B.  A.  620,  27  N.  E. 
Westheimer  &  Sons  v.  Habinek,  131  784;  State  v.  Patterson,  24  N.  C.  346, 
Iowa,  643,  109  N.  W.  189;  People's  38  Am.  Dec.  699.  Nor  will  the  re- 
etc.  Assn.  v.  Backus,  2  Neb.  (tTnof.)  peal  of  a  statute  of  another  state 
463,  8&  N.  W.  315;  Harris  v.  White,  which  is  similar  to  the  one  previously 
81  N.  Y.  532;  Leake  v.  Bergen,  27  in ,  force  in  the  state  of  the  forum 
N.  J.  Eq.  360;  Allen  West  etc.  Co.  v.  be  presumed  because  of  the  repeal 
Carroll,  104  Tenn.  489,  58  S.  W.  314;  of  the  statute  of  the  forum:  Ex  parte 
Schoenberg   v.   Adler,   105   Wis.    645,  Lafonta,  2  Bob.   (La.)  495. 

81  N.  W.  1055.  "  Ufford  v.   Spaulding,   156   Mass. 

16  Bush    v.   Garner,    73   Ala.    162;       65,  30  N.  E.  360. 

Miami   Powder   Co.   v.   Hotchkiss,    17  18  Brown    v.    Freeland,     34    Miss. 

111.  App.  622;  St.  Louis  etc.  Ey.  Co.  181;  Garrigue  v.  Kellar,  164  Ind.  676, 

V.  Eggmann,   161   111.   155,  43   N.   E.  108   Am.   St.  Eep.   324,   69  L.  E.   A. 

620;   Cochran  v.  Ward,  5  Ind.  App.  870,  74  N.  E.  523.    As  to  the  pre- 
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contract  must  be  held  as  intended  to  be  made  in  violation 
of  the  law,  whenever  by  any  reasonable  construction  it  can 
be  made  consistent  with  the  law,  and  which  it  was  compe- 
tent for  the  parties  to  adopt.^®  The  presumption  always  is 
that  contracts  are  legal,  not  illegal,  and  the  burden  is  on 
him  who  sets  up  illegality  as  a  defense,  on  a  suit  to  enforce 
a  contract,  to  show  how  and  why  it  is  unlawful — ^whether 
it  is  in  terms  or  by  necessary  implication  violative  of  a  de- 
clared public  policy  of  the  law,  or  of  a  positive  statutory 
requirement,  or  the  established  facts  may  show  that  such 
results  follow  its  enforcement.-"  As  was  said  by  Mr.  Jus- 
tice Holmes,^^  "A  contract  is  not  assumed  to  contemplate 
unlawful  results,  unless  a  fair  construction  requires  it  upon 
established  facts. "  If  an  agreement  does  not  provide  the 
method  whereby  it  shall  become  accomplished,  if  it  can  be 
accomplished  in  any  legal  method,  it  must  be  assumed  that 
that  method  was  in  the  contemplation  of  the  parties  when 
the  contract  was  made,  and  will  be  pursued ;  ^^  because  all 
contracts  are  presumed  to  intend  good  faith  on  the  part  of 
the  contractors,^  and  the  law  will  not  presume  an  agree- 

sumption   of   innocence,   see    §    12   et  of  the  parties,  without  infringing  any 

seq.,'a«fe,  and  extended  note  to  Levi-  established  rule  of  law  applicable  in 

son  V.  Boas,  12  L.  E.  A.,  N.  S.,  575;..  this  state  to  the  transfer  of  an  inter- 

19  Bell  V.  Packard,  69  Me.  105,  31  est  in  real  estate  between  the  origi- 
Am.  Eep.  251 ;  Story,  Confl.  of  Laws,  "al  parties."  In  Artistic  Porcelain 
§  305a;  Wharton,  Confl.  of  Laws,  3d  C"-  v.  Boch,  76  N.  J.  Eq.  533,  74 
ed.,  §  429;  Garrigue  v.  Kellar,  supra.  ■*■'!•  ^80,,  dealing  with  a  contract  al- 

20  Harbison-Walker       Befraetories  ^^S^^  *"  ^«  ^"^  restraint  of  trade,  the 

Co.  V.  Stanton,  227  Pa.  55,  75  Atl.  '^°"'^'  =^'^=  "^^  ^^^^  ''^'^'  ^*  "  ^^'"^ 
poo  that  the  court  will  presume  that  the 

parties  intended  to  make  a  valid  con- 

21  Cincinnati    etc.    Packet     Co.    v.  ^^^  ^^^^  ^^       ^^j  ^^^  ^^ 

Bay,  200  XT.  S.  179,  50  L.  Ed.   428,         . ,  ^     ■  ^     u-  i.      -Ti  v. 

JJ1J.,  uuu    u.  Kj.  J.../,  ou  ij.  i-iu.   ^-u,      ^,j^g  ^  restraint  which  will  be  reason- 

26  Sup.  Ct.  Eep.  208.  ^^j^      ^^j^^   ^^  ^^^^^^^  j^   ^^^^.^^^^   ^^ 

22  Burne  v.  Lee,  156  Cal.  221,  104  the  universal  rule  that  the  parties 
Pac.  438.  In  Brown  v.  Bishop,  105  cannot  make  the  law,  but  must  follow 
Me.  272,  74  Atl.  724,  we  find:  "Al-  it,  and  when,  upon  a  given  state  of 
though  the  instrument  in  which  the  facts,  a  rule  of  law  operates,  it  is  in- 
contraet  of  the  parties  is  expressed  exorable,  and  the  intention  of  the 
does  not  contain  in  all  its  parts  the  parties  to  the  contrary  must  be  over- 
technical   words    customarily   used    in  ridden." 

conveyances  of  real  estate,  yet  we  are  2S  J.  M.   Ackloy,  &  Co.  v.   Hunter, 

of  opinion  that  it  is  suflSeient  to  ef-  Benn  &  Co.'s  Co.,  166  Ala.  295,  61 
fectuate  the  original  honest  intention      South.  964. 
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ment  void  as  illegal  or  against  public  policy  when  it  is 
capable  of  a  construction  wMcb  would  make  it  consistent 
with  the  law  and  valid.  Nor  will  the  law  presume  a  con- 
tract to  be  unconscionable.  Where  an  attorney's  charge  in 
a  contract  for  his  services  was  seven  hundred  dollars  to  ap- 
ply for  an  injxmction,  the  court  refused  to  say  that  the  charge 
per  se  was  unconscionable  so  as  to  avoid  the  contract.^* 
The  court  in  the  case  referred  to  said  that  an  unconscion- 
able bargain  was  a  fraud,  and  it  may  be  made  to  appear 
by  showing  that  it  is  "such  as  no  man  in  his  senses,  and 
not  under  delusion,  would  make  on  the  one  hand,  and  as 
no  honest  and  fair  man  would  accept  on  the  other. ' '  ^  The 
presumption  of  legality  is  stronger  than  that  of  the  identity 
of  laws.^®  Bnt  the  qualification  is  sometimes  added,  that 
where  a  contract  is  declared  void  by  the  law  of  the  state 
or  country  where  it  was  made,  it  cannot  be  enforced  as  a 
valid  contract  in  any  other,  though  by  its  terms  it  was  to 
have  been  performed  there.-^ 


24  Ball  V.  Beyburn,  136  Mo.  App. 
546,  118  S.  W.  524. 

25  Chesterfield  v.  Janssen,  2  Yes. 
Sr.  125,  155,  28  Bng.  Reprint,  82. 
This  definition  as  cited  in  Ball  v.  Rey- 
hnrn,  supra,  mas  approved  and  fol- 
lowed in  Wenninger  v.  Mitchell,  139 
Mo.  App.  420,  122  S.  W.  1130,  in 
which  a  marriage  brokerage  contract, 
was  sought  to  be  enforced. 

26  Ormes  v.  Dauchy,  82  N.  ?.  443, 
37  Am.'  Eep.  583;  Curtis  v.  Gokey, 
68  N.  T.  300. 

27  Hyde  v.  Goodnow,  3  Comst.  (N. 
Y.)  266.  For  the  converse  of  this 
proposition,  namely,  that  when  a  con- 
tract is  valid  in  the  place  where  made 
but  contrary  to  the  public  policy  or 
positive  enactment  of  the  place  where 
it  is  sought  to  be  enforced,  it  will 
not  be  enforced,  see  International 
Harvester  Co.  v.  McAdam,  142  Wis. 
114,  26  L.  R.  A.,  N.  S.,  774,  124  N. 
W.  1042;  Hamilton  v.  Chicago,  B.  & 
Q.  R.  Co.,  145  Iowa,  43l,  124  N.  W. 
363;  Carstens  Packing  Co.  v.  South- 
ern Pac.  Co.,  58  Wasll.  239,  108  Pac 


613.  In  International  Harvester  Co. 
V.  McAdam,  supra,  the  opinion  of 
Marshall,  J.,  is  entitled  to  reproduc- 
tion as  resolving  the  question  of  such 
contracts  into  its  simplest  parts,  at 
the  same  time  illustrating  it  with  the 
effect  of  the  various  presumptions 
upon  it.  We  reproduce  it  in  the  syl- 
labus prepared  by  the  learned  judge: 
1.  As  to  mere  personal  contracts, 
their  validity  and  interpretation  is 
referable  to  the  lex  lod  contractus, 
unless  the  parties  intended  they 
should  be  governed  by  the  lex  loci 
solutionis  or  that  of  some  other  place, 
the  real  place  of  the  contract  being 
a  matter  of  mutual  intention,  except 
in  exceptional  circumstances  evincing 
a  purpose  in  making  the  contract  to 
commit  a  fraud  on  the  law.  2.  What 
the  intent  was,  mentioned  in  No.  1, 
as  to  the  place  of  the  contract  in 
any  ease,  is  generally  determinable 
by  presumption  of  fact  that  the  place 
of  the  contract  was  intended  to  bq 
that  where  it  was  actually  made,  un- 
less   the    place    of   performance    was 
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§  86  (85).  Presumptions  as  to  marriage — ^De  facto  mar- 
riages.— No  branch  of  the  subject  under  discussion  is  of 
so  varied  and  interesting  a  character  as  that  of  the  numer- 
ous presumptions  applied  to  and  arising  out  of  the  mar- 
riage relation.  Bishop's  definition  of  the  doctrine,  admir- 
ably compiled  and  often  quoted,  cannot  be  improved  upon. 
He  says:^^  "This  presumption,  expressed  in  the  maxim, 
Semper  praesumitur  pro  matrimonio,  is  spoken  of  in  an 
early  chapter.  Every  intendment  of  the  law  leans  to  matri- 
mony. When  a  marriage  has  been  shown  in  evidence, 
whether  regular  or  irregular,  and  whatever  the  form  of  the 
proofs,  the  law  raises  a  strong  presumption  of  its  legality, 
— not  only  casting  the  burden  of  proof  on  the  party  object- 
ing, but  requiring  him  throughout,  in  every  particular,  to 
make  plain,  against  the  constant  pressure  of  this  presump- 
tion, the  truth  of  law  and  fact  that  it  is  illegal  and  void. 


elsewhere,  then  the  presumption  is 
that  the  latter  was  intended,  but  such 
presumptions  are  rebuttable.  In  this 
the  term  "plaoe  of  the  contract" 
means  the  place"  mutually  intended 
for  reference  as  to  validity  and  inter- 
pretation. 3.  The  law  as  to  manner 
of  performance  is  referable  to  the 
place  of  performance,  while  remedies 
for  nonperformance  are  referable  to 
the  law  of  the  forum  where  perform- 
ance is  sought  to  be  enforced.  4,  A 
contract  valid  by  the  law  of  the  place 
thereof  is  valid  everywhere.  5.  The 
affording  of  remedies  in  one  country 
for  enforcing  a  contract  which  would 
not  be  valid  if  made  in  such  country, 
but  is  valid  by  the  law  of  the  place 
where  it  was  made,  depends  upon 
judicial  comity  of  nations.  6.  The 
comity  mentioned  is  uniformly  ex- 
tended, unless  such  contracts  as  the 
one  sought  to  be  enforced  are  con- 
trary to  the  public  policy  of  the  coun- 
try of  the  forum,  as  declared  by  its 
courts  or  its  law-making  power  on 
grounds  of  good  mora,ls,  or  the  state 
or  its  citizens  would  be  injured.  7. 
The  scope  oi  the  comity  spoken    of, 


within  reasonable  limitations,  is  de- 
terminable, as  a  matter  of  judicial 
policy,  by  each  state  for  itself.  8. 
The  rule  that  the  law  of  a  place  of 
a  contract  governs,  as  to  its  validity 
and  interpretation,  applies  to  the  ca- 
pacity, including  that  of  married 
women,  to  contract.  9.  The  rule  that 
a  contract,  valid  by  the  law  of  the 
place  thereof,  is  valid  everywhere,  is 
without  exception,  notwithstanding  in 
some  cases  a  foreign  contract  is  not 
enforceable.  10.  A  foreign  contract 
of  a  class  whicih  if  it  were  made  in 
the  country  of  the  forum  would  be 
contrary  to  the  law  thereof  is  not 
necessarily  unenforceable  in  such 
forum  because  such  a  contract  is  con- 
trary to  public  policy.  To  be  so,  the 
contract  must  be,  by  moral  standards 
in  the  judgment  of  the  court,  perni- 
cious and  injurious  to  the  public  wel- 
fare. 

28  Bishop  on  Marriage,  Divorce  and 
Separation,  §  956,  cited  by  Pember- 
ton,  C.  J.,  in  Hadley  v.  Eash,  21 
Mont.  170,  69  Am.  St.  Eep.  649,  53 
Pac.  312,  as  1  Bish.  Marriage  and, 
Divorce,   §   457. 
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So  that  this  issue  cannot  be  tried  like  the  ordinary  ones, 
which  are  independent  of  this  special  presumption.  And 
the  strength  of  the  presumption  increases  with  the  lapse 
of  time  through  which  the  parties  are  cohabiting  as  hus- 
band and  wife.  It  being  for  the  highest  good  of  the  par- 
ties, of  the  children,  and  of  the  community,  that  all  inter- 
course between  the  sexes  in  form  matrimonial  should  be 
such  in  fact,  the  law,  when  administered  by  enlightened 
judges,  seizes  upon  all  probabilities,  and  presses  into  its 
service  all, things  else  which  can  help  it,  in  each  particular 
case,  to  sustain  the  marriage,  and  repel  the  conclusion  of 
unlawful  commerce."  "^Vhat  facts  will  justify  a  court  or 
jurj^  in  inferring  as  a  matter  of  fact  that  a  valid  marriage 
contract  has  actually  been  made  between  two  persons  is  a 
question  that  appears  to  be  involved  in  considerable  ob- 
scurity and  uncertainty,  owing  to  the  diversified  circum- 
stances under  which  that  question  has  been  presented  in  dif- 
ferent cases,  and  also  to  the  different  phases  of  litigation 
in  which  it  has  been  before  the  courts.  But  it  is  a  familiar 
application  of  the  general  presumption  in  favor  of  the  reg- 
ularity of  official  and  other  lawful  acts  that,  when  a  mar- 
riage ceremony  is  shown  to  have  been  performed  de  facto, 
it  is  presumed  to  have  been  properly  and  legally  per- 
formed?^ When  it  was  established  as  a  fact  that  the  cele- 
bration of  a  marriage  had  taken  place  publicly  before  as- 
sembled witnesses,  and  by  a  regular  minister,  and  that  the 
courthouse  of  the  county  had  been  subsequently  destroyed 
by  fire,  the  presumption  of  the  law  would  obtain  that  the 
proper  preliminaries,  as  obtaining  a  license,  had  been  com- 
plied with,  and  that  it  was  a  valid  marriage,  and  the  bur- 

29  Piers  V.  Piers,  2  H.  L.  Cas.  331,  198;  Megginson  v.  Ktegginson,  14  L. 

9  Eng.   Beprint,   Full  Eeprint,   1118,  B.   A.   540.     A   divorce   will    be   pre- 

1136;  Siehel  v.  Xiambert,  15  Com.  B.,  sumed  in  order  to  sustain  second  mar- 

N.  S.,  781;  Harrod  v.  Harrod,  1  Kay  riage:  Hadley  v.  Bash,  21  Mont.  170, 

&  J.   4,   69   Bug.   Eeprint,   344;    Bex  69    Am.  St.    Bep.  649,  and  note,  53 

V.   Mainwaring,   26  L.   J.  M.   0.   10;  Pac.   312.     As  to  piroof   of  marriage 

Bex    V.  Craddock,  3  Fost.  &  F.  837.  in   criminal   cases,   see   full   note,   36 

For  full  notes  on  the  subject  of  this  Ain.  Dec.  745.     As  to  legitimacy,  see 

section   see   Appeal   of  Reading   Fire  §   93  et  seq.,  'post.     See,  also,   §   14, 

Ins.  etc.  Co.,  57  Am.  Rep.  451;   Pit-  ante. 
tinger  v.  Pittinger,  89  Am.  St.  Eep. 
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den  of  proving  to  the  contrary  was  on  tliose  attacking  it.'" 
The  presumption  is  not  a  light  one  to  be  easily  rebutted. 
Lord  Campbell,  in  a  now  historic  case,'^  said :  ' '  My  opinion 
is,  that  a  presumption  of  this  sort,  in  favor  of  a  marriage, 
can  only  be  negatived  by  disproving  every  reasonable  pos- 
sibility. I  do  not  mean  to  say  that  you  must  show  the  im- 
possibility of  any  supposition  which  can  be  suggested  to 
support  the  validity  of  the  marriage;  but  you  must  show 
that  this  is  most  highly  improbable,  and  that  it  is  not  rea- 
sonably possible.  Because,  otherwise  there  is  a  tremendous 
responsibility  cast  upon  you  with  regard  to  the  status  of 
the  woman  and  of  the  children.  See  the  peril  which  you  are 
encountering ;  because  you  may  be  deciding  that  a  woman  is 
a  concubine,  and  that  the  children  are  bastards,  upon  a  mere 
speculation,  when  in  fact,  contrary  evidence  may  afterwards 
be  produced,  when  it  is  too  late,  to  show  that  there  was  that 
in  existence  which  would  render  the  marriage  valid,  the 
woman,  the  wife  of  the  person  to  whom  she  was  married, 
and  the  children  legitimate.  My  lords,  to  avoid  such  a  peril, 
the  law  requires  that  you  should  negative  every  reasonable 
possibility."  In  this  country,  the  consent  of  parents,  when 
essential  to  the  validity  of  a  marriage,  is  presumed  from 
the  mere  record  of  the  marriage.*^  So  the  publication  of 
banns  and  the  procuring  of  a  license  will  be  presumed  from 
the  proof  of  the  solemnization  of  the  marriage.^  When 
a  marriage  ceremony  is  shown,  it  will  be  presumed  that  the 
parties  had  legal  capacity  to  marry ;  that  the  formalities  of 
the  law  of  the  place  were  complied  with,  and  that  the  mar- 
riage was  a  valid  one.^*    When  a  marriage  has  been  shown 

30  Clayton  v.  Haywood  (Tex.  Civ.  3*  Sichel  v.  Lambert,  15  Com.  B., 
App.),  133  S.  W.  1082.  N.   S.,   781,   109   Eng.   Com.   L.   781; 

31  Piers  V.  Piera,  supra.  Catherwood  v.   Calson,   1   Car.   &   M. 

32  Milford  V.  Worcester,  7  Mass.  431,  41  Bug.  Com.  L.  237;  United 
48.  But  tlie  English  authorities  do  States  v.  De  Amador,  6  N.  M.  173,  27 
not  go  so  far:  Bex  v.  James,  Euss.  Pae.  488;  United  States  v.  De- 
ft E.  C.  C.  17;  Eex  v.  Butler,  Euss.  &  Lujan,  6  N.  M.  179,  27  Pac.  489; 
E.  C.  C.  1;  Eex  v.  Morton,  Euss.  United  States  v.  Chaves,  6  N.  M.  180, 
&  E.  C.  C.  19.  27   Pac.   489;    Meggiuson  v.  Meggin- 

33  Davis  V.  Davis,  7  Daly  (N.  Y.),  son,  21  Or.  387,  14  L.  R.  A.  540,  and 
308;  Murphy  v.  State,  50  Ga.  150;  full  note,  28  Pae.  388;  SuUivau  v. 
Lloyd  V.  Passingham,  G.  Coop.  152,  Grand  Lodge  K.  P.,  97  Miss.  218,  52 
35  Eng.  Eeprint,  512.  South.  360.     In  Wilkie  v.  Collins,  48 
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in  evidence,  whether  regular  or  irregular,  the  law  raises  a 
strong  presumption  of  its  legality.  The  evidence  to  repel 
that  presumption  must  be  strong,  distinct,  and  satis- 
factory.^^ 

§  86a  (85).    Same — Cohabitation  and  reputation. — The 

presumption  is  not  limited  to  those  cases  in  which  a  mar- 
riage ceremony  has  been  performed,  but  some  important 
element  in  the  necessary  legal  formalities  is  absent  or  im- 
possible of  proof.  When  persons  live  and  cohabit  together 
as  husband  and  wife,  and  are  generally  reputed  to  be  hus- 
band and  wife,  there  is  a  presumption  that  they  have  been 
married.*®  The  courts  look  upon  this  presumption  with 
great  favor,  and  it  has  been  frequently  held  that  a  subse- 
quent marriage  might  be  presumed  from  these  facts  al- 
though the  parties  originally  came  together  under  a  void 
contract.^''    Independent   of    direct   evidence,    one    of   the 


Miss.  511,  the  court  said:  "If  no 
other  fact  appeared,  but  simply  the 
marriage,  the  presumption  is  in  favor 
of  validity.  But  there  is  also  a  pre- 
sumption in  favor  of  the  continuance 
of  life,  which  is  only  overcome  by  a 
protracted  absence  for  the  time  spe- 
cified. In  such  circumstances,  founded 
on  considerations  of  policy,  and  in 
favor  of  innocence,  the  presumption 
in  favor  of  the  marriage  will  prevail, 
as  against  that  of  the  continuance  of 
life;  and  it  wiU  devolve  upon  the  dis- 
putant of  the  marriage  to  overcome 
it  by  testimony  that  the  first  husband 
was  living  at  the  time  of  the  second 
marriage."  'Where  the  validity  of 
the  marriage  of  one  who  had  been 
divorced  and  again  married  in  an- 
other state  within  the  time  prohibited 
by  the  laws  of  the  state  in  which  the 
divorce  was  granted  depends  upon 
the  domicile,  all  doubts  should  be  re- 
solved in  favor  of  the  validity  of  the 
marriage  and  the  legitimacy  of  the 
issue :  Pierce  v.  PieT<ie,  58  Wash.  622, 
109  Pac.  45. 


33  In  re  Xando's  Estate,  112  Minn. 
257,  30  L.  E.  A.,  N.  S.,  940,  127 
N.  W.  1125. 

36  Cargile   v.   Wood,    63    Mo.    501 
Eedgrave   v.   Redgrave,    38    Md.    93 
Smith  V.  Fuller    (Iowa),   108   N.  W 
765;  Hynes  v.  McDermott,  91  N.  "£ 
451,  43  Am.  Eep.  677;  Morris  v.  Da- 
vis,  5   aark  &   F.   163,   7   Eng.   Re- 
print,  365;    Piers  v.   Piers,   2   H.   L 
Gas.  331,  9  Eng.  Eeprint,  1118,  1136 
Young  V.  Foster,  14  N.  H.  114;  Flem- 
ing V.  Fleming,  8  Blackf.  (Ind.)  234 
Stover   V.    Boswell,    3    Dana     (Ky;) 
232;  Megginson  v.  Megginson,  21  Or. 
387,  14  L.  E.  A.  540,  28  Pac.  388 
Applegate  v.  Applegate,  45  N.  J.  Eq, 
116,  17  Atl.  293;  Coal  Run  Coal  Co 
V.  Jones,  127  HI.  379,  8  N.  E.  865, 
20  N.  E.  89.     See  full  note,  to  Appeal 
of   Eeading   etc.   Trust   Co.,   57   Am. 
Eep.  461;  and  see,  also,  note  to  Tay- 
lor V.  Sweet,  22  Am.  Dec.  156. 

37  Betsinger  v.  Chapman,  8S  N.  S. 
487,  and  cases  cited;  Williams  v.  Kil- 
burn,  88  Mich.  279,  50  N.  W.  293; 
Land  v.  Land,  206  lU.  288,  99  Am. 
St.  Eep.  171,  68  N.  E.  1109. 
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methods  most  resorted  to  for  proving  the  contract  of  mar- 
riage in  civil  actions  is,  by  the  facts  that  the  parties  have 
cohabited  together  as  husband  and  wife,  and  that  such  co- 
habitation has  been  attended  with  the  reputation  in  the 
community  in  which  the  parties  have  resided  and  made  their 
home  that  they  are  married.^^  This  applies  to  civil  actions 
by  the  parties  against  each  other,  as  well  as  those  brought  by 
such  parties  against  third  persons.  The  reasons  why  the 
law  allows  the  contract  of  marriage  to  be  presumed  upon 
proof  of  the  cohabitation  of  the  parties  are  thus  cogently 
stated  by  McKinney,  J.,  speaking  for  the  supreme  court  of 
Tennessee:  "For  nearly  a  quarter  of  a  century  before  the 
filing  of  this  bill,  the  parties  had  cohabited  as  husband  and 
wife,  believing  all  that  time  that  they  had  been  lawfully 
married,  as  did  all  others  with  whom  they  had  intercourse. 
And  the  question,  whether,  after  so  great  a  lapse  of  time, 
such  a  marriage  can  be  declared  void  from  the  beginning  is 
one  in  which  not  only  the  parties,  but  the  public  also,  have 
a  deep  interest,  in  view  of  the  consequences,  as  affecting  the 
status  of  children  born  of  the  marriage;  the  relations  of 
affinity  and  consanguinity  which  may  have  sprung  from  it ; 
the  rights  of  property,  which  may  have  been  acquired  on  the 
faith  of  it ;  and  all  the  consequential  rights,  obligations,  and 
duties  growing  out  of  it.  Upon  established  principles  and 
analogies  of  the  law,  we  think  it  may  be  held,  that,  under 
the  circumstances  of  this  case,  a  lawful  marriage,  for  all 
civil  purposes,  will  be  conclusively  presumed;  and  that 
neither  the  parties  themselves,  nor  third  persons,  perhaps, 
will  be  heard  to  disprove  or  deny  the  marriage.*®  It  is  a 
familiar  doctrine,  that  in  all  cases,  except  prosecutions  for 
bigamy,  and  actions  for  criminal  conversation,  a  marriage 
may  be  presumed,  or  be  established  by  reputation,  after  the 
lapse  of  many  years.*"    And  the  principle  is  equally  fam- 

38  Johnson    v.    Johnson,    1    Coldw.  Chamberlain,  71  N.  Y.  423;  Miller  v. 

(Tenn.)    626;    Clayton  v.  Wardell,  i  White,  80  111.  580;  Port  v.  Port,  70 

N.  y.  230;  Jenkins  v.  Bisbee,  1  Edw.  111.  484. 

Ch.    (N.   Y.)    377;   AUoway  v.  Babi-  ^^  Johnson  v.  Johnson,  supra. 

aeau,  8  La.  Ann.  469;  Cole  v.  Lang-  *o  Ewell  t.  State,  6  Yerg.   (Tenn.) 

ley,  14  La.  Ann.  770;  Jones  v.  Red-  364,  27  Am.  Dec.  480;  Sogers  v.  Les- 

dick,  79  N.  C.  290;     Chamberlain  v.  sees  of  Park,  4  Humph.  (Tenn.)  480. 
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iliar,  that  where  persons  have  represented  themselves  to  be 
married,  or  have  assumed  the  relation  of  husband  and  wife, 
cohabiting  and  holding  themselves  out  to  the  public  as  such, 
though  not  in  fact  married,  they  will,  when  it  is  sought  to 
charge  them  with  any  of  the  civil  liabilities  growing  out  of 
that  relation,  be  conclusively  presumed  to  sustain  such  rela- 
tion to  each  other  j  and  will  not  be  permitted  to  disprove 
or  deny  'the  marriage.*^  It  is  laid  down  by  Starkie,  that  in 
an  action  against  husband  and  wife,  it  is  sufficient  to  prove 
the  marriage  de  facto,  by  evidence  of  cohabitation,  acknowl- 
edgment, or  reputation ;  and  they  cannot  prove,  in  defense, 
that  they  were  not  legally  married  ....  it  would  not  be 
going  too  far,  perhaps,  to  hold  that  after  the  lapse  of  more 
than  twenty  years,  the  presumption  of  a  subsequent  legal 
marriage  ought  to  be  regarded  as  a  conclusive  presumption, 
not  subject  to  be  disproved. ' '  Cohabitation,  however,  to  be 
such  as  the  law  requires,  from  which  the  fact  of  marriage 
will  be  presumed,  must  be  a  constancy  of  dwelling  together.** 
Where  a  deed  signed  by  a  married  woman,  to  which  her  hus- 
band was  a  necessary  party,  did  not  bear  his  signature,  it 
was  sought  to  uphold  the  deed  on  the  ground  that  there  was 
no  evidence  to  show  that  her  husband  was  living  when  the 
deed  was  executed  or  indeed  that  they  were  ever  married. 
The  suggestion  was  scouted  by  the  court.  "The  marriage 
is  sufficiently  proven  by  reputation.  They  lived  together  as 
husband  and  wife,  and  she,  in  the  deed,  assumes  his  name. 
The  presumption  is  that  the  relation  of  marriage,  once  es- 
tablished, continues  until  it  has  been  shown  that  it  was 
dissolved."*'  Bishop  gives  the  following  instances  in 
which  such  proof  has  been  deemed  sufficient  to  raise  the 
presumption  of  marriage:  "Cohabitation  and  repute  are 
adequate  in  questions  of  legitimacy.**  So  even  it  was  held 
where  one  sought  to  recover  as  heir  of  a  deceased  brother, 
during  the  life  of  the  father,  who  was  not  called  as  a  wit- 
ness.*^   And  this  evidence  will  suffice  in  a  woman's  action 

*l  Greenl.  on  Ev.,  §§  27,  207.  •**  1  Bish.  Mar^  Div.  &  Sep.,  §  9i3. 

42  Johnson  v.  Johnson,  supra.  *5  Fleming     v.    Fleming,    4     Bing. 

43-  Kentucky     Stave     Co.     v.    Page      266. 
(Ky.),  125  S.  W.  170;   1  Greenl.  on 
Ev.,  §  41. 
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to  have  dower  ;^®  or  to  inherit  property  as  widow  of  the  de- 
ceased;*^ in  favor  of  husband  and  wife  who  jointly,  as  such, 
bring  detinue,*®  or  ejectment  or  any  other  ordinary  civil 
action  ;*®  in  a  husband's  suit  for  the  slander  of  asserting  that 
he  is  living  in  concubinage  with  the  woman  whom  he  claims 
to  be  his  wife;^**  in  an  action  against  husband  and  wife  for 
breach  of  the  wife's  promise,  made  before  marriage,  to 
marry  the  plaintiff  ;^^  or  to  charge  land  held  in  the  name  of 
the  wife,  as  the  property  of  the  husband,*^  and  also  in 
settlement  cases. "  ^*  In  a  recent  divorce  case  in  Nebraska, 
the  wife  relied  on  an  alleged  common-law  marriage  with  the 
respondent,  and  the  marriage  was  upheld  and  the  divorce 
granted  on  evidence  which  disclosed  cohabitation  and  a  mere 
scintilla  of  proof  as  to  the  contract.®*  The  presumption  has 
found  its  way  into  the  statutory  lists  of  presumptions  in 
most  of  the  code  states — that  a  man  and  woman  deporting 
themselves  as  husband  and  wife  have  entered  into  a  lawful 
contract   of  marriage.^"    In  a  proceeding   involving   the 


*6  Young  V.  Foster,  14  N.  H.  114; 
Smith  V.  Fuller  (Iowa),  108  N.  W. 
756;  Sellman  v.  Bowen,  8  Gill  &  J. 
(Md.)  50,  29  Am.  Dec.  524;  Stevens 
V.  Eeed,  37  N.  H.  49;  Pearson  v. 
Howey,  6  Halst.  (11  N.  J.  L.)  li'. 
See  Hilton  v.  Snyder,  37  Utah,  384, 
108  Pac.  698. 

«  Stover  V.  Boswell,  3  Dana 
(Ky.),  232;  Kuhl  v.  Knauer,  7  B. 
Mon.   (Ky.)   130. 

48  Crozier  v.  Gano,  1  Bibb  (Ky.), 
257. 

49  Hanimick  v.  Bronson,  5  Day 
(Conn.),  290;  Boatman  v.  Curry,  25 
Mo.  433. 

50  Hobdy  v.  Jones,  2  La.  Ann. 
944. 

51  Pettingill  v.  McGregor,  12  N. 
H.  179. 

52  Jenkins  v.  Bisbee,  1  Edw.  Ch. 
(N.  Y.)   377. 

63  Eex  V.  Stocklajid,  1  W.  Black. 
367. 

54  Coad  V.  Goad,  87  Neb.  290,  127 
N.  W.  455.  A  very  strong  dissenting 
opinion   is   filed  in   this   case,   whicli 


nevertheless  contains  a  valuable 
resume  of  the  law.  In  dealing  with 
the  presumptions  arising,  the  court 
said  that  while  the  mere  fact  of  the 
indulgence  in  the  sexual  intercourse 
and  relation  is  not  of  itself  conclusive 
proof  of  marriage,  yet  it  is  always  a 
proper  subject  for  consideration  after 
evidence  of  the  agreement  to  enter 
into  the  matrimonial  relation.  Again, 
where  such  presumption  may  arise, 
the  law  will  always  presume  that  the 
acts  of  persons  are  lawful,  and  that 
the  commission  of  ci;ime  was  not  in- 
tended. If,  under  the  circumstances 
shown,  a  person  may  have  acted  from 
motives  of  morality  and  purity,  thp 
presumption  in  favor  of  such  motives 
will  prevail,  as  the  presumption  is 
that  people  do  not  intentionally  do 
wrong. 

55  Cal.  Code  Civ.  Proc,  §  1963 
(30).  A  prosecution  under  section 
266g  of  the  Penal  Code  is  for  plac- 
ing the  wife  of  defendant  in  a  house 
of  prostitution,  and  a  lawful  mar- 
riage is  essential    to  the  offgnse.     If 
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establishment  of  relationship  with  a  testator,  testimony 
that  a  man  and  a  woman,  having  the  same  surname,  lived 
together  as  husband  and  wife,  that  they  always  called  a 
child  who  lived  with  them  their  child  and  their  daughter, 
and  that  she  called  them  father  and  mother,  is  sufficient 
prima  facie  evidence  of  their  marriage  and  of  her  legiti- 
macy.^^ 


§87(86).  Cohabitation  and  reputation  to  concur — 
Weight  of  presumption. — ^In  speaking  of  the  presumption 
raised  by  cohabitation  and  repute,  the  conjunction  of  the 
terms  has  become  a  matter  of  technical  use,  and  both  co- 
habitation and  repute  should  concur  in  order  to  raise  the 
presumption  of  marriage;  mere  cohabitation  is  not  suffi- 
cient,®^ nor  is  mere  repute.®*  This  repute  must  be  of  a  gen- 
eral and  not  of  a  special  character.®*    It  is  not  sufficient  that 


the  woman  placed  therein  by  defend- 
ant was  not  his  wife,  though  a  cere- 
mony of  marriage  passed  between 
them,  because  of  a  prior  existing 
marriage  of  the  defendant  with  an- 
other person,  proved  without  conflict 
to.  exist  when  the  last  ceremony  was 
performed,  a  verdict  of  guilty  of  the 
offense  charged  is  against  the  evi- 
dence. Where  the  fact  of  the  cere- 
mony of  the  prior  marriage,  though 
not  its  form,  was  proved,  and  the 
parties  thereafter  lived  together  as 
husband  and  wife,  and  a  child  was 
bom  to  them,  and  the  defendant  con- 
tinued to  support  her  and  treat  her 
as  his  lawful  wife,  this  was  prima 
fade  evidence  of  a  marriage,  and  the 
parties  are  presumed  to  have  entered 
into  a  lawful  contract  of  marriage: 
People  V.  Mock  Tick  Gar,  14  Cal.  App. 
334,  111  Pac.  1089. 

58  Estate  of  Hartman,  157  Cal. 
206,  107  Pac.  105.  In  such  a  pro- 
ceeding, evidence  that  two  men,  hav- 
ing the  same  surname,  called  each 
other  brother,  that  each  spoke  to  the 
other  by  his  first  name,  and  that  their 
conversation  and  conduct  indicated  re- 


lationship and  was  consistent  with 
the  fact  that  they  were  brothers,  suf- 
fices to  establish  the  fact  of  such  re- 
lationship. The  presumptions  of  le- 
gitimacy and  from  the  identity  of 
name  supply  the  fact  that  they  were 
legitimate  children  of  the  same 
father. 

5T  Commonwealth  v.  Stump,  53  Pa. 
132,  91  Am.  Dec.  198;  Cargile  v. 
Wood,  63  Mo.  501;  Foster  v.  Hawley, 
8  Hun  (N.  Y.),  68;  Hemingway  v. 
Miller,  87  Minn.  123,  91  N.  W.  428; 
Williams  v.  Herriek,  21  R.  I.  401,  79 
Am.  St.  Eep.  809,  and  note,  43  Atl. 
1036;  Eldred  v.  Eldred,  97  Va.  606, 
34  S.  E.  477. 

58  GreenawaJt  T.  MeEnelley,  85  Pa. 
352;  Blair  v.  Howell,  68  Iowa,  619, 
28  N.  W.  199.  But  see  1  Bish.  Mar. 
&  Div.,  §  936;  Badger  v.  Badger, 
88  N.  Y.  546,  42  Am.  Hep.  263 ;  Rich- 
ard V.  Brehm,  73  Pa.  140,  13  Am. 
Rep.  733. 

59  Cunninghams  v.  Cunninghams,  2 
Dow.  482,  3  Bug.  Reprint,  939;  Bar- 
num  V.  Barnum,  42  Md.  251;  Jones 
V.  Hunter,  2  La.  Ann.  254. 
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the  parties  were  in  the  habit  of  living  together  at  irregular 
intervals,  or  of  visiting  each  other  for  short  periods  of 
time.  The  legal  idea  of  cohabitation  is  that  which  carries 
with  it  a  natural  belief  that  it  results  from  marriage  only. 
To  cohabit  is  to  live  or  dwell  together;  to  have  the  same 
habitation;  so  that  where  one  lives  and  dwells,  there  does 
the  other  live  and  dwell  always  with  him.""  The  proof  of 
cohabitation  alone,  however,  as  we  have  said,  is  not  of  itself 
sufficient  to  establish  the  presumption  of  marriage,  but  such 
proof  must  be  accompanied  with  proof  of  the  fact  that  such 
cohabitation  has  been  attended  with  the  reputation  in  the 
community  in  which  the  parties  reside  and  have  their  home, 
that  they  are  husband  and  wife,  and  that  they  are  generally 
recognized  and  received  as  such  by  their  neighbors  and  ac- 
quaintances. By  ' '  reputation, ' '  as  here  used,  is  understood 
the  speech  of  the  people  who  have  an  opportunity  to  know 
the  parties."  The  law  always  presumes  in  favor  of  legiti- 
macy, and  where  the  proof  shows  the  existence  of  a  con- 
tinued cohabitation  of  the  parties  for  several  years,  as  man 
and  wife,  the  presumption  is  always  indulged  that  the  co- 
habitation is  legal  rather  than  otherwise.  For  if  parties 
live  together  ostensibly  as  man  and  wife,  demeaning  them- 
selves toward  each  other  as  such,  and  especially  if  they  are 
received  into  society  and  treated  by  their  friends  and  rela- 
tions as  having  and  being  entitled  to  that  status,  the  law  will, 
in  favor  of  morality  and  decency,  presume  that  they  have 
been  legally  married."^  Marriage  may,  doubtless,  be  proved 
in  civil  cases,  other  than  actions  for  seduction,  by  reputa- 
tion, declarations  and  conduct  of  the  parties ;  but  where 
reputation  is  relied  on,  that  reputation,  to  raise  the  pre- 
sumption of  marriage,  must  be  founded  on  general,  not 
divided  or  singular,  opinion ;  and  where  reputation  in  such 
case  is  divided,  it  amounts  to  no  evidence  at  all.  And  so 
with  respect  to  the  declarations  of  the  parties ;  the  value  of 
such  declarations  as  evidence  will  always  depend  upon  the 
circumstances  under  which  they  were  made.**    Instances  of 

60  Yardley's  Estate,  75  Pa.  207.  97;   Cunninghams  v.   Cunninghams,  2 

61  Commonwealth  v.  Stump,  supra;  Dow.  482,  3  Eng.  Reprint,  939. 
Cargile  v.  Wood,  supra.  6S  Barnum  v.  Barnum,  42  Md.  251. 

62  Redgrave  v.  Redgrave,    38    Mil.  Such  is  the  rule  laid  down  by  both 
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the  rebuttal  of  the  presumption  may  be  found  in  the  re- 
ported cases.  For  instance,  where  a  slave  marriage  was 
never  affirmed  after  emancipation,  but,  before  emancipation, 
the  slave  husband  went  to  California  from  Missouri  in  1859, 
and  the  slave  wife  moved  to  Texas,  and  the  former  slave 
husband,  after  emancipation,  contracted  a  valid  marriage  in 
California,  while  his  former  "wife"  was  living,  the  slave 
marriage  was  disaffirmed.  "If  it  be  insisted,"  said  the 
court  in  that  case,®* ' '  that  a  presumption  of  marriage  arose 
from  cohabitation  and  repute,  this  presumption  is  removed 
by  proof  of  ...  .  formal  and  lawful  marriage  in  this 
state.  "^  The  presumption  has  also  been  rebutted  in  a  case 
of  rape  upon  a  girl  under  fifteen,  where  the  defendant  al- 
leged a  common-law  marriage  with  her.  Her  testimony  that 
the  accused  was  not  her  husband,  and  that  he  had  only 


Lord  Eldon  and  Lord  Eedesdale  in 
Cunninghams  v.  Cunninghams,  supra. 
The  parties  must  be  reputed  and 
holden  to  be  married.  It  must  not 
be  an  opinion  of  A,  in  contradiction 
to  an  opinion  of  B,  and  of  C  in  op- 
position to  D;  it  must  be  founded, 
not  on  singular,  but  on  general,  opin- 
ion. Tiat  species  of  repute  which 
consisted  in  A,  B,  and  C  thinking  one 
way,  D,  E,  and  F  another  way,  was 
no  evidence  on  such  a  subject.  The 
testimony  of  a  single  witness  is  con- 
sequently held  insufficient  to  establish 
the  fact  that  the  parties,  the  mar- 
riage of  whom  it  is  souglit  to  prove, 
had  the  reputation  of  being  husband 
and  wife,  even  though  such  witness 
is  one  of  the  parties:  Commonwealth 
\ .  Stump,  supra;  Jones  v.  Hunter,  2 
La.  Ann.  254.  Nor  can  such  reputa- 
tion be  proved  by  the  testimony  of 
those  living  in  a  neighborhood,  where 
the  parties  have  lived  but  for  a  short 
period:  Jones  v.  Hunter,  supra.  So 
where  the  cohabitation  was  meretri- 
cious in  the  beginning,  the  law  pre- 
sumes it  to  have  so  continued,  and 
no  presumption  that  the  same  was 
legal  is  entertained:   Cunninghams  v. 


Cunninghams,  supra;  Cram  v.  Burn- 
ham,  '5  Greenl.  (Me.)  213,  17  Am; 
Dec.  218;  Estate  of  Beverson,  47  Cal. 
621;  Cla,yton  v.  WardeU,  4  N.  Y.  (4 
Comst.)  230;  Caujolle  v.  Ferrie,  23 
N.  Y.  90;  Barnum  v.  Barnum,  supra; 
Rose  V.  Clark,  8  Paige  Ch.  (N.  Y.) 
574;  Jones  v.  Jones,  45  Md.  144.  So 
where  one  of  the  parties,  after  co- 
habiting with  the  other  for  a  length 
of  time,  marries  a  third  person,  the 
presumption  arising  from  such  co- 
habitation is  thereby  destroyed,  and 
an  actual  marriage  must  be  proved: 
Breakey  v.  Breakey,  2  U.  C.  Q.  B. 
349,  358;  Taylor  v.  Taylor,  1  Lea, 
571;  S.  C,  5  Eng.  Ec.  B.  454; 
Jones  v.  Jones,  supra;  Lapsley  v. 
Grierson,  1  S.  L.  Cas.  498,  506,  9 
Eng.  Reprint,  853. 

64  In  re  Campbell's  Estate,  12  Cal. 
App.  707,  108  Pao.  669,  676. 

65  Case  V.  Case,  17  Cal.  598.  It 
was  held  in  Jones  v.  Jones,  48  Md. 
391,  30  Am.  Bep.  466,  that,  the  pre- 
sumption of  a  marriage  between  A. 
and  B,  founded  simply  upon  habit 
and  repute,  is  overcome  by  proof  of 
a,  subsequent  actual  marriage  between 
A  and  0  during  the  lifetime  of  B. 
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agreed  to  marry  her  at  a  future  unfixed  date,  was  sufficient 
to  dispel  any  presumption  aroused  by  their  cohabitation."® 
But  while  the  reputation  of  marriage  together  with  cohab- 
itation has  been  held  a  sufficient  foundation  for  the  mar- 
riage, so  the  reputation  of  the  parties  as  unmarried, 
unsupported  by  other  circumstances,  is  not  sufficient  to 
disprove  that  a  ceremonial  marriage  did  occur.  A  Con- 
necticut case®'^  is  authority  for  the  ruling  that,  where  a 
formal  marriage  is  proved,  evidence  simply  that  the  parties 
were  reputed  in  the  locality  to  be  unmarried  is  insufficient 
as  a  matter  of  law  to  disprove  the  marriage.  The  opinion 
there  says :  ' '  But  it  may  be  asked,  has  reputation  no  office 
as  tending  to  disprove  marriage?  Not  where  an  actual, 
ceremonial  marriage  is  relied  upon  as  in  this  case.  But, 
where  marriage  is  attempted  to  be  established  by  reputa- 
tion, we  think  the  defendant  might  be  allowed  to  weaken 
the  evidence  by  showing  that  the  reputation  was  not  gen- 
eral but  was  divided,  but  even  in  such  case  the  authorities 
restrain  the  negative  evidence  within  narrow  limits. ' '  The 
remarks  of  the  court  sufficiently  make  the  distinction  and 
point  clear  that,  where  the  only  evidence  relied  on  to  prove 
marriage  is  evidence  of  cohabitation  and  repute,  then  rep- 
utation inconsistent  with  the  matrimonial  character  of  the 
parties  is  sufficient  to  make  an  issue  of  fact."^  A  Michigan 
case,  speaking  of  a  marriage  sought  to  be  established  by 
reputation,"^  says:  "Reputation  is  important  as  evidence 
to  establish  t^e  fact  of  a  marriage,  but  it  cannot  disprove  an 
actual  marriage."  If  the  rule  were  otherwise,  it  would 
allow  a  mere  presumption  to  have  equal  weight  and  force 
with  a  positive  fact.     A  ceremonial  marriage  being  shown, 

68  WofEord   V.    State,    60    Tex.    Or.  is  so   raised,   in   the  absence   of   any 

624,  132  S.  W.  929.    "It  is  contended  rebutting   testimony.     We   think   that 

by  appellant  that  under  the  law  the  any  such  presumption  in  this  case  was 

evidence     showing     cohabitation     be-  conclusively    rebutted    by    the    testi- 

tween  a  man  and  a  woman,  following  mony  of  the  very  witness  by  whom 

their    agreement     or   engagement     to  the  cohabitation  was  proven." 

marry  at  some  future  time,  raises  a  6T  Northrup  v.  Knbwles,  52   Conn, 

presumption  of   their   consent   to   be-  522,  52  Am.  Rep.  613. 

come    husband    and    wife,    and    the  es  See  8  Ency.  of  Ev.,  p.  481. 

courts  have  held  in  some  civil  cases  69  Peet  v.  Peet,  52  Mich.  464,   18 

in  this  state  that  such  a  presumption  N.  W.  220. 
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' '  the  presumption, "  it  is  said,  ' '  in  favor  of  marriage  and 
legitimacy  of  children  is  one  of  the  strongest  known  to  the 
law."  It  is  otherwise  when  the  only  proof  relied  on  to  es- 
tablish marriage  is  cohabitation  and  repute.'^" 

§  88  (87).    Presumption  of  mairiage  in  civil  issues. — It 

frequently  happens  that  some  case,  called  for  convenience  of 
identification  a  leading  case,  acquires  a  spurious  notoriety, 
attributable,  not  to  its  conservative  use,  but  to  a  misconcep- 
tion of  its  application;  and  the  consequence'  is,  that  the 
longer  the  errors  are  perpetuated  the  worse  becomes  the 
effect  of  the  initial  error  as  courts  endeavor  to  whittle  away 
the  mischievous  parts,  often  leaving  the  remainder  out  of 
respect  to  its  origin.  Just  such  a  case  has  been  constantly 
adopted  as  the  fons  et  origo  from  which  is  to  come  the  law 
regulating  the  presumption  of  marriage  in  certain  cases. 
In  that  case'^^  it  was  held  that,  in  an  action  for  criminal  con- 
versation, proof  of  cohabitation  and  repute  alone  could  not 
raise  a  presumption  of  marriage.  Bishop  has  gone  to  a 
jDroper  length  in  analyzing  it,''^  and  has  shown  that  "by 
force  of  statutes  in  some  of  our  states,  and  judicial  de- 
cisions in  others,  it  is  believed  that  most  of  the  mistakes 
growing  out  of  misunderstandings  of  it  have  been  cor- 
rected."''*    In  a  New  Hampshire  case,  the  court  accepted 

10  Clayton  v.   Haywood    (Tex.   Civ.  for  criminal  conversation.     The  plain- 

App.),    133    S.   W.    1082,    19   Am.    &  tiff  "proved  articles  between  the  man 

Erig.  Ency.  of  Law,  1206,  8  Ency.  of  and  his  wife,  made  after  marriage,  for 

Ev.  464.  the  settling  of  the  wife's,  estate,  with 

71  Morris  v.  Miller,  4  Burr.  2057,  the  privity  of  relations  on  both  sides. 
98  Eng.  Reprint,  73,  1  W.  Black.  We  proved  cohabitation,  name,  and 
632,  96  Eng.  Reprint,  366.  This  ease  reception  of  her  by  everybody  as  his 
has  been  constantly  cited  as  author-  wife;  though  we  did  not  indeed  prove 
ity.  See  Mr.  Bishop's  comments  on  it  by  any  register,  or  by  witnesses 
its  history,  1  Bish.  Marr.  &  Div.,  §S  who  were  present  at  the  marriage. 
1036  and  1042.  For  full  note  on  the  'In  ejectment  five  months  ago,  before 
general  subject,  see  Appeal  of  Read-  Lord  Mansfield,  this  sort  of  evidence 
iug  Fire  Ins.  etc.  Co.,  57  Am.  Rep.  was  offered  and  received.'  Lord 
451.  Mansfield  said:   'It  certainly  may  be 

72  1  Bish.  Marr.  Div.  &  Sep.,  done  so  in  all  cases,  except  two:  one 
§§  1036,  1042.  is  in   prosecutions   for  bigamy;    and 

73  Id.,  §  1044.  To  guide  the  this  case 'is  the  other.'  The  defend- 
reader,  a  short  account  of  Morris  v.  ant  confessed  to  his  landlord  'that 
Miller  is  appended.     It  was  an  action  she   was    Captain   Morris'    wife,    and 

Evidence  I — 27 
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the  doctrine,  but  with  dissatisfaction.  Parker,  C.  J.,  said : 
"Were  not  the  authorities  so  strong  it  might  well  be  ques- 
tioned whether  this  evidence  of  cohabitation  and  reputa- 
tion ought  not  to  be  admitted  in  cases  of  crim.  con.,  and  in 
prosecutions  for  adultery  and  bigamy,  for  the  simple  reason 
that  it  has  a  legitimate  tendency  to  prove  the  fact.  If  lar- 
ceny, and  robbery,  and  murder,  may  be  proved  by  circum- 
stantial evidence,  the  inquiry  naturally  arises  why  cases  of 


that  he  had  committed  adultery  with 
her.'  Lord  Mansfield:  'We  are  all 
clearly  of  opinion,  that  in  this  kind 
of  action,  an  action  for  criminal  con- 
versa:tion  with  the  plaintiff's  wife, 
there  must  be  evidence  of  a  miarriaga 
in  fact;  acknowledgment,  cohabita- 
tion, and  reputation,  are  not  suffi- 
cient to  maintain  this  action.  But 
we  do  not  at  present  define  what  may 
or  may  not  be  evidence  of  a  marriage 
in  fact.  This  is  a,  sort  of  criminal 
action;  there  is  no  other  way  of  pun- 
ishing this  crime,  at  common  law.  It 
shall  not  depend  upon  the  mere  repu- 
tation of  a  marriage,  which  arises 
from  the  conduct  or  declarations  of 
the  plaintiff  himself.  In  prosecu- 
tions for  bigamy,  a  marriage  in  fact 
must  be  proved.  No  inconvenience 
can  happen  by  this  determination : 
but  inconvenience  might  arise  from  a 
contrary  determination;  rthich  might 
render  persons  liable  to  actions 
founded  upon  evidence  made  by  the 
persons  themselves  who  should  bring 
the  action.' "  In  notes  appended  to 
the  report  are  comments  on  the  in- 
consistent construction  of  the  confes- 
sion, and  on  the  fact  that  the  confes- 
sion was  not  to  the  plaintiff  but  ali- 
unde. See,  also,  Lord  Mansfield's  re- 
marks in  Birt  v.  Barlow,  1  Doug.  171, 
99  Eng.  Reprint,  113,  and  Hemmjngs 
V.  Smith,  i  Doug.  32,  99  Eng.  Reprint, 
753.  In  the  latter  case  the  learned 
judge  throws  some  light  on  the  with- 
held definition  of  a  marriage  in  fact. 
He  says:  "The  law  is  well  settled  as  to 
the  evidence  which  the '  plaintiff  mu'Jt 


give  to  prove  the  marriage  in  an  ac- 
tion for  criminal  conversation.  Reputa- 
tion will  not  do  for  that  purpose:  a. 
marriage  in  fact  must  be  proved. 
But  the  identity  of  the  person  fre- 
quently does  not  appear  to  the  min- 
ister who  performs  the  ceremony,  or 
the  attesting  witnesses.  Therefore 
the  identity,  so  as  to  connect  the  mar- 
riage in  fact  with  the  person  in  ques- 
tion in  the  action,  may  be  proved  by 
other  persons  or  circumstances. 
Here  the  question  is,  whether  there 
was  any  evidence  of  identity  to  be 
left  to  the  jury.  As  to  the  weight 
of  evidence,  it  depends  on  this, 
whether  it  is  or  is  not  answered. 
Loose  evidence  becomes  cogent,  when 
it  is  not  answered.  It  is  clear  this 
woman  passed  as  the  plaintiff's  wife 
at  the  time  of  the  criminal  conversa- 
tion. That,  however,  only  proves  a 
reputation ;  not  an  actual  marriage. 
But  then  there  is  a  witness  who  say?, 
that  he  remembers  the  plaintiff  and 
a  Miss  Rixon;  that  they  were  ac- 
quainted, and  that  they  were  married 
together  in  the  year  17G9;  that  he 
saw  them  a  month  or  two  afterwards, 
and  again  in  1777  or  1778,  and  that 
she  always  went  by  the  name  of  Mrs. 
Hemmings.  It  is  true  he  never  saw 
her  since  1778;  and  it  is  possible  she 
may  be  dead,  and  the  plaintiff  mar- 
ried to  another  person ;  but  evidence 
need  not  be  certain  to  every  intent: 
Lord  Coke  defines  certainty  three 
ways  (Co.  Litt.  303a),  certainty  to  a 
common  intent,  a  certain  intent  in 
general,  and  a  certain  intent  in  every 
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crim.  con.,  etc.,  may  not  be  so  also.  It  is  very  clear  that 
they  may,  except  in  the  matter  of  proof  of  the  marriage. 
And  it  is  not  easy  to  perceive  why  an  exception  should  be 
made  in  favor  of  defendants  in  snch  cases.  If  they  have 
nothing  better  to  rely  upon  for  a  defense  than  the  \non- 
existence  of  a  marriage,  they  certainly  could  not  complain 
of  being  put  to  show  it,  after  prima  facie  evidence  had  been 
adduced  on  the  other  side.  "''*  The  rigor  of  the  common-law 
doctrine  has  been  ameliorated  to  a  limited  extent,  in  Mas- 
sachusetts, by  statutes  which  provide  that  when  the  fact  of 
marriage  is  required  or  offered  to  be  proved  before  any 
court,  evidence  of  the  admission  of  such  fact  by  the  party 
against  whom  the  process  is  instituted,  or  of  general  repute, 
or  of  cohabitation  as  married  persons,  or  any  other  circum- 
stantial or  presumptive  evidence  from  which  the  fact  may 
be  inferred,  shall  be  competent.^^  The  law,  however,  seems 
to  be,  that  in  the  absence  of  any  statute  the  doctrines  are 
still  extant.  Bishop  finds  reason  for  them.  He  says,''® 
though  "they  are  truly  founded  in  a  justice  which  is  nicely 
logical,  and  is  less  far  from  being  practical  than  is  some- 
times assumed,  still  as  occasionally  administered  mis- 
takenly, they  are  not  promotive  of  a  just  enforcement  of  the 
laws."  In  addition,  the  effect  of  the  statute  has,  to  a  cer- 
tain extent,  been  minimized  by  construction.  In  a  Cali- 
fornia case,"  we  find  that  in  a  suit  for  divorce  on  the  ground 
of  adultery  the  marriage  will  not  be  inferred  from  matri- 
monial cohabitation,  with  the  reputation  of  being  married! 
persons,  if  the  result  of  such  inference  be  to  prove  the  de- 
fendant guilty  of  bigamy.     "In  such  cases  actual  marriage 

particular.     A  certainty  to  every  in-  T5  See  1  Bish.  Marr.  Div.  &  Sep.,.. 

tent  is   not  required  here,   and  it  is  §  1140.     "Other  states,"  Bishop  says,, 

not  the  business  of  the  court  to  lean  "have  provisions  more  or  less  like  this., 

in  favor  of  adultery.     I  think  the  evi-  one  to  effect  the  same  object."     See» 

dence,  though  weak,  was  sufficient  to  State    v.    Armington,    25    Minn.    29;: 

be  left  to  a  jury."    American  authori-  State   v.   Johnson,   12   Minn.  476,   93; 

ties  following  these  dicta  are  Fenton  Am.  Deo.  241;   Case  v.  Case,  17  Cal.. 

V.  Eeed,  4  Johns.  (N.  Y.)   52,  4  Am.  598;  Patterson  v.  State,  17  Tex.  App. 

Dec.   244;     Commonwealth    v.   Little-  102. 

John,  15  Mass.  163;  People  v.  Hum-  T6  Id.,  §  1139. 

phrey,  7  Johns.   (N.  Y.)   314.  TT  Case  v.  Case,  17  Cal.  598.. 
74  Young  V.  Foster,  14  N.  H.  114. 
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must  be  proven.  The  one  hundred  and  twenty -first  section 
of  the  act  concerning  crimes  and  punishments  as  to  proof 
of  marriage  in  prosecutions  for  bigamy,  does  not  so  change 
the  common-law  rule  as  to  make  mere  cohabitation  proof 
of  marriage.  This  section  simply  obviates  the  necessity  of 
proving  the  marriage  by  documentary  or  record  evidence. ' ' 
That  decision,  however,  is  capable  of,  and  therefore  entitled 
to,  explanation.'^*  In  those  cases  where  any  question  of  a 
public  offense  is  involved,  or  where  there  is  a  conflict  of  two 
marriages,  the  presumption  of  the  first  marriage  cannot 
arise,  and  therefore  that  and  like  decisions  do  not  control, 
where  the  civil  issue  is  that  of  criminal  conversation.  By 
the  weight  of  authority  now,  the  presumption  of  marriage 
may  be  created  by  proof  of  cohabitation  and  by  repute, 
where  the  action  is  for  divorce  on  the  ground  of  adultery. 
The  law  may  be  taken  to  be  that  it  is  only  in  cases  where  the 
question  of  a  public  offense  is  involved  that  consent  to  mar- 
riage cannot  be  proved  by  evidence  of  cohabitation  and 
repute  of  marriage;  and  the  exception  proceeds  upon  the 
ground  that  the  presumption  of  marriage,  without  proof  of 
actual  marriage,  cannot  overcome  the  stronger  presumption 
of  innocence.  Such  evidence  is  admissible  to  show  mar- 
riage, in  an  action  for  divorce  upon  the  ground  of  mere 
adultery,  which  does  not  constitute  a  public  offense.''* 

78  It   has   been    explained   in   later  its  colloquial  sense),  and  where  there 

ralifornian  cases:  See  infra.  was  no  strife  between  two  marriages, 

"9  White  V.  White,  82  Cal.  447,  the  inarriage  might  be  proved  by  eri- 
7  L.  R.  A.  799,  23  Pao.  276.  Bishop,  dence  of  cohabitation  and  repute, 
in  note  2  to  §  756,  2d  vol.,  Marr.  Div.  "The  statement  of  the  rule  in  People 
&  Sep.,  says  the  court  in  this  case  v.  Anderson,  26  Cal.  133,  as  regards 
proceeded  under  a  misapprehension  actions  for  divorce,  is  a  mere  dictum 
that  the  words  "lawful"  and  "unlaw-  outside  of  the  case  and  is  not  sus- 
ful"  in  expositions  like  that  in  the  tained  by  the  decided  cases  or  by  the 
text  were  synonymous  with  "indict-  law."  We  think  it  possible  that  con- 
able"  and  "nonindictable."  His  charge  fusion  has  probably  arisen  from  con- 
does  not  seem  well  grounded.  The  trary  views  being  taken  of  Clayton  v. 
older  case  of  Case  v.  Case,  17  Cal.  Wardell,  5  Barb.  (N.  \.)  214,  in 
.'598,  which  was  explained  as  not  con-  which,  however,  there  was  a  conflict 
flicting  with  White  v.  White,  pro-  of  marriages  rather  than  misconcep- 
ceeded  on  the  logical  lines  that  where  tion  of  the  sections  quoted  by  the 
no  offense  was  involved  either  di-  court  from  Bishop's  Marriage  and 
rectly  or  collaterally  (\vc  speak  of  I)i\orce.  In  Kilburn  v.  Kilburn,  89 
offense  in  its  technical  as  opposed  to  Cal.    51,    23    Am.    St.    Eep.    450,    26 
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§  88a  (87).  Presumption  of  marriage  in  criminal  issues. 
While  we  have  not  here  to  deal  with  the  question  of  the 
evidence  or  weight  of  evidence  required  in  criminal  cases, 
though  en  passant  we  may  say  that  the  proofs  in  a  criminal 
case  should  always  be  more  exacting  than  in  civil  suits,  the 
law  undoubtedly  is  that  a  stricter  rule  obtains  when  tlie  fa;ct 
of  marriage  is  in  issue  in  a  criminal  case.  Accordingly  we 
find  a  long  line  of  cases  holding  that  when  in  a  criminal 
case  the  result  of  proof  of  marriage  would  show  the  defend- 
ant to  be  guilty  of  bigamy,  polygamy,  adultery,  incest, 
lascivious  cohabitation  or  other  crime,  there  must  be  direct 
proof  of  actual  marriage.®"    In  a  recent  Nebraska  case"  it 

Pae.  636,  the  question  was  only  col- 
laterally involved  in  the  admissibility 
of  evidence  of  Hiarriage  with  the 
woman  witih  whom  the  adultery  was 
alleged  to  have  been  committed. 
See,  also,  Collins  v.  Collins,  80  N.  Y. 
1.  The  court  held  such  evidence  in- 
snifScient  where  the  plaintiff  did  not 
testify  that  any  marriage  had  taken 
place.  Action  for  divorce  on  ground 
of  desertion:  Purcell  v.  Pureell,  4 
Hen.  &  M.  (Va.)  507;  on  the  ground 
of  cruelty:  Harman  v.  Harman,  16 
111.  8.5;  Burns  v.  Burns,  13  Fla.  369; 
Morris  v.  Morris,  20  Ala.  168 ;  People 
v.  Beevers,  99  Cal.  289,  33  Pae.  844; 
Green  v.  State,  21  Pla.  406,  58  Am. 
Bep.  672;  Cartwright  v.  McGown, 
121  111.  406,  2  Am.  St.  Rep.  116,  12 
N.  B.  737;  Trimble  v.  Trimble,  2  Ind. 
76;  Hutchins  v.  Kimmell,  31  Mich. 
131,  18  Am.  Eep.  166;  Waddingham 
V.  Waddingham,  21  Mo.  App.  628; 
Wright  V.  Wright,  6  Tex.  3;  United 
States  V.  Simpson,  4  Utah,  229,  7 
Pae.  257.  See,  also,  the  notes  to 
Londonderry  v.  Chester  (2  N.  H. 
26S),  9  Am.  Dec.  61;  to  Cameron  v. 
State  (14  Ala.  546),  48  Am.  Dec. 
Ill;  State  v.  Johnson,  12  Minn.  476, 
93  Am.  Dec.  241;  Appeal  of  Reading 
Fire  Ins.  &  Trust  Co.,  113  Pa.  204, 
5-7   Am.   Rep.   448,   6   Atl.   60;    Hiler 


V.   People,   156   111.   511,   47   Am.   St. 
Eep.   221,  41  N.  E.   ISl. 

80  Cases  for  criimnal  conversation: 
Morris  v.  Miller,  1  W.  Black.  632, 
96  Eng.  Reprint,  366;  Birt  v.  Bar- 
low, 1  Doug.  171,  99  Eng.  Reprint, 
113;  Catherwood  v.  Caslon,  13  Mees. . 
&  W.  261;  for  pigotmy  or  polygamy: 
Case  V.  Case,  17  Cal.  598;  Henry  v. 
McNealey,  24  Colo.  456,  50  Pae.  37; 
People  V.Humphrey,  7  Johns.  (N.  Y.) 
314;  Clayton  v.  Wardell,  4  N.  V.  230; 
for  adultery:  Commonwealth  v.  Nor- 
cross,  9  Mass.  492;  State  v.  Hodgkins, 
19  Me.  155,  36  Am.  Dec.  742,  and  full 
note;  for  incest:  State  v  Roswell,  6 
Conn.  446;  for  lascimous  cohabitation : 
Hopper  V.  State,  19  Ark.  143;  Com- 
monwealth V.  Littlejohn,  15  Mass.  163. 
A  contrary  rule  prevails  as  to  prosecu- 
tions for  abandonment:  Poole  v.  Peo- 
ple, 24  Colo.  510,  65  Am.  St.  Rep.  245, 
52  Pae.  1025.  As  marriage  must  be 
proved  beyond  a  reasonable  doubt, 
like  other  facts,  a  judgment  of  di- 
vorce is  not  admissible  to  show  mar- 
riage: State  V.  Sharkey  (N.  J.  L.), 
63  Atl.  866.  For  proof  of  former 
marriage,  in  prosecutions,  see  notes 
to  Cameron  v.  State,  48  Am.  Dec. 
115;  Hiler  v.  People,  47  Am.  St.  Rep. 
228. 

81  Staley   v.    State,    87    Ngb.    539, 
127  N.  W.  878. 
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was  laid  down  that  when  the  state  in  a  prosecution  for  big- 
amy proves  that  the  defendant  prior  to  his  alleged  bigamous 
marriage  married  a  woman  in  the  state  of  Iowa,  and  upon 
her  cross-examination  it  appears  that  she  and  the  defendant 
are  first  cousins,  but  no  evidence  is  offered  to  prove  they 
are  cousins  of  the  whole  blood,  it  devolves  upon  the  state  to 
prove  either  that  said  cousins  are  of  the  half-blood,  or  that 
for  other  reasons  the  Iowa  marriage  is  lawful.  In  such  a 
case  it  is  error  to  instruct  the  jury  that  there  is  a  presump- 
tion that  the  Iowa  marriage  is  lawful. 

These  cases  proceed  upon  the  theory  that  the  presump- 
tion of  marriage  arising  from  mere  evidence  of  cohabitation 
and  repute  is  counterbalanced  by  the  presumption  of  inno- 
cence. The  reason  is,  that  while  ordinarily  such  evidence  is 
sufficient,  because  the  law  places  that  interpretation  upon 
ambiguous  acts  which  favors  innocence,  and  will  not  assume 
that  a  cohabitation  is  illicit  if  by  presuming  marriage  it 
would  be  lawful,  yet,  in  a  prosecution  for  adultery,  this  pre- 
sumption conflicts  with  the  presumed  innocence  of  the  pris- 
oner of  the  crime  of  which  he  is  charged,  and  therefore  such 
evidence  in  such  cases  cannot  alone  establish  a  marriage. 
The  essentials  of  a  valid  marriage  are  in  all  cases  the  same, 
the  distinction  being  in  the  mode  of  proof  alone.^^  On  the 
other  hand,  there  are  cases  which  proceed  upon  the  theory 
that  one  who  cohabits  with  another  and  appears  to  the 
world  to  live  in  the  marriage  relation,  substantially  admits 
or  confesses  that  such  relation  exists,  and  hence  that  such 
cohabitation  and  reputation  and  the  conduct  of  the  defend- 
ant in  introducing  another  as  husband  or  wife  may  be  shown 
even  in  a  criminal  case.^*  It  seems  to  be  generally  conceded 
that  the  confessions  of  the  defendant  deliberately  made 

82  Clayton  v.  Wardell,  4  N.  Y.  230;  Dec.  410;  State  v.  Hughes,  35  Kan. 
Bailey  v.  State,  36  Neb.  808,  55  N.  626,  57  Am.  Eep.  195,  12  Pac.  28; 
W.    241.  Commonwealth   v.    Jackson,    11    Bush 

83  Williams  v.  State,  44  Ala.  24;  (Ky.),  679,  21  Am.  Kep.  225;  State 
Williams  v.  State,  54  Ala.  131,  25  v.  Britten,  4  MeCord  (S.  C),  256; 
Am.  Eep.  665;  Parker  v.  State,  77  Dumas  v.  State,  14  Tex.  Or.  App. 
Ala.  47,  54  Am.  Eep.  43 ;  Halbrook  464,  46  Am.  Eep.  241 ;  Oneale  v.  Com- 
V.   State,  34  Ark.   511,   36  Am.   Eep.  monwealth,  17  Gratt.   (Va.)   582. 

17;  Cook  V.  State,  11  Ga.  53,  56  Am. 
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afford  proof  of  marriage  in  criminal  cases.  In  a  case**  in 
the  United  States  supreme  court,  Mr.  Justice  Woods  said 
that  it  was  not  error  that  the  trial  court  admitted  the 
declarations  and  admissions  of  the  defendant  to  prove  the 
fact  of  his  first  marriage  and  the  charge  of  the  court  was 
correct;  "that  the  declarations  of  the  accused  were  evidence 
proper  to  be  considered  by  the  jury  as  tending  to  prove  an 
actual  marriage,  and  that  such  marriage  might  be  proven 
like  any  other  fact,  by  the  admissions  of  the  defendant,  or  by 
circumstantial  evidence,  and  that  it  was  not  necessary  to 
prove  it  by  witnesses  who  were  present  at  the  ceremony. 
To  hold  that,  on  an  indictment  for  bigamy,  the  first  mar- 
riage can  only  be  proven  by  eye-witnesses  of  the  ceremony, 
is  to  apply  to  this  offense  a  rule  of  evidence  not  applicable 
to  any  other.  The  great  weight  of  authority  is  adverse  to 
the  position."*^  The  rule  seems  to  have  been  declared  by 
the  greater  number  of  decisions  that  in  criminal  cases  there 
must  be  direct  proof  of  the  marriage,  and  that  proof  af- 
forded by  the  cohabitation,  reputation  and  the  conduct  of 
the  defendant  are  not  sufficient.     But  there  is  much  reason 

84  Miles  V.  United  States,  103  U.  Greaves  ed.,  218;  Duchess  of  King- 
S.  304,  26  L.  Ed.  481,  483.  ston's    Case,    20   How.    St.    Tr.    355; 

85  State  V.  Hughes,  35  Kan.  6S6,  Truman's  Case,  1  East  P.  G.  470; 
57  Am.  Bep.  195,  12  Pao.  28;  Dumas  Cayford's  Cage,  7  Me.  57;  Ham's 
T.  Sta,te,  14  Tex.  App.  464,  46  Am.  Case,  11  Me.  391;  State  v.  Hilton,  3 
Eep.  241;  Miles  v.  United  States,  103  Rich.  434;  S.  C,  45  Am.  Dec.  783; 
U.  S.  304,  26  L.  Ed.  481;  Williams  State  v.  Britton,  4  MeCord  (S.  C), 
T.  State,  54  Ala.  131,  25  Am.  Bep.  256;  Warner  v.  Commonwealth,  2  Va. 
665;  Forney  v.  Hallacher,  8  Serg.  &  Cas.  95;  Norwood's  Case,  1  East  P. 
E.  (Pa.)  159,  11  Am.  Dec.  590;  Jack-  C.  470;  Commonwealth  v.  Murtagh, 
son  V.  People,  2  Scam.  (111.)  231.  In  1  Ashm.  (Pa.)  272;  Eegina  v.  New- 
Beg.  V.  Simmonsto,  1  Car.  &  K.  164,  ton,  2  Moo.  &  E.  503;  State  v.  Libby, 
it  was  held  that,  "On  an  indictment  44  Me.  459,  69  Am.  Dec.  115;  State 
for  bigamy,  the  first  marriage  may  v.  McDonald,  25  Mo.  176;  Cameron 
be  proved  by  the  admissions  of  the  v.  State,  14  Ala.  546,  48  Am.  Dee. 
prisoner;  and  it  is  for  the  jury  to  111;  Wolverton  v.  State,  16  Ohio, 
determine  whether  what  he  said  was  173,  47  Am.  Dec.  373;  State  v.  Seals, 
an  admission  that  he  had  been  le-  16  Ind.  352;  Squire  v.  State,  46  Iiul. 
gaily  married  according  to  the  laws  459;  Arnold  v.  State,  53  Ga.  574; 
of  the  country  where  the  marriage  Brown  v.  State,  52  Ala.  338;  Com- 
was  solemnized."  The  same  view  is  monwealth  v.  Jackson,  11  Bush 
sustained  by  the  following  cases:  (Ky.),  679,  21  Am.  Eep.  225;  Will- 
Be^ina  v.   Upton,   cited  in   1   Car.   &  iams  v.  State,  44  Ala.  24. 

K.  165,  note;  and  in,  1  Buss.  Crimes, 


§  88a  (87)     THE  LAW  of  bvideitcb  in  civil  cases.  424 

and  high  authority  for  the  view  that  the  jury  may  find  proof 
of  marriage  by  other  testimony  than  that  of  witnesses 
present  at  the  ceremony ;  and  that  they  may  even  in  crim- 
inal cases  determine  whether  cohabitation  and  reputation 
and  the  acts  and  statements  of  the  accused  under  all  the  cir- 
cumstances of  the  case  constitute  satisfactory  proof.^^  In 
a  Kentucky  case,  the  majority  of  the  best  English  and 
American  decisions  were  reviewed  by  the  court,  and  the 
conclusion  drawn  from  them  ' ' that  neither  the  common  law 
of  England,  as  adopted  in  this  country,  nor  the  American 
common  law,  as  recognized  by  the  courts  of  the  various 
states  requires  us  to  hold  that  one  charged  with  the  crime  of 
bigamy  cannot  be  convicted  upon  clear  and  satisfactory 
proof  of  his  declarations  that  the  alleged  wife  is  legally  such, 
when  those  declarations  are  coupled  with  evidence  of  co- 
habitation with  her,  and  her  introduction  by  him  into  a 
community  where  he  resides  as  his  wife.  We  think  the 
safety,  the  happiness,  and  the  honor  of  families,  the  good 
order  of  society,  the  preservation  of  public  morals,  and  a 
due  regard  to  public  decency  and  individual  virtue,  demand 
that  the  rules  of  the  law  should  furnish  every  facility  for 
the  punishment  of  crime  which  a  proper  regard  for  the 
security  of  the  innocent  will  allow.  "^^ 

88  Miles  V.   United   States,   103   TJ.  of  cases  under  consideration  than  in 

S.  304,  26  L.  Ed.  481;    Langtry    v.  any    other.     Where    the    declarations 

State,  30  Ala.  536;  Kinney  v.  State,  of  the  prisoner  and  the  fact  that  he 

3   Head    (Tenn.),   544;    Ham's    Case,  has  recognized  and  cohabited  with 'the 

11  Me.  391;  Squire  v.  State,  46  Ind.  woman    alleged    to    be    his    wife    are 

459;  Reg.  v.  Simmonsto,  1  Car.  &  K.  alone    relied    upon,    the    jury    should 

164,  47  :^ng.  Com.  L.  164;  Halbrook  still  be  told  that  this  is  only  evidence 

V.   State,   34  Ark.   511,   36  Am.   Eep.  tending  to  prove  an  actual  marriage, 

17,  and  note;  Commonwealth  v.  Jack-  and   that   it   is   for    them   to    decide 

son,  11  Bush  (Ky.),  679,  21  Am.  Eep.  whether  the  facts  proven  are  sufScient 

225;  George  v.  Thonjas,  10  U.  C.  Q.  to   warrant  them  in  finding  that  the 

B.    604;    2   Greenl.     Ev.,     §    461;     1  prisoner  was  in   fact  married  to  the 

Whart.  Ev.,  §  85  et  seq.  alleged  wife,  and  unless  they  so  be- 

8T  Commonwealth  v.  Jackson,  su-  lieve  they  should  acquit,  although 
pra.  "It  is  difficult  to  perceive  any  they  may  believe  he  recognized  and 
reason  for  discriminating  between  ad-  cohabited  with  her  as  his  wife.  This 
missions  to  prove  a  marriage  and  will  place  the  declarations  of  one  in- 
other  facts  essential  to  constitute  the  dieted  for  a  crime  in  which  proof  of 
legal  guilt  of  the  accused;  there  can  actual  marriage  is  necessary  to  make 
be  no  more  danger  of  doing  injustice  out  his  guilt  upon  the  same  legal 
in  receiving  such  evidence  in  the  class  footing  with  those  charged  with  other 
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§  89  (88).  No  presumption  arising  from  illicit  cohabita- 
tion.— The  books  abound  with  illustrations  of  how  the  law 
favors  honor  and  honesty,  chastity  and  truth,  and  there- 
fore since  this  presumption  of  marriage  from  cohabitation 
and  repute  rests  on  the  principle  that  the  law  presumes 
morality  and  innocence  rather  than  crime,  the  presumption 
does  not  arise,  if  it  follows  logically  as  a  result  of  such  pre- 
sumption that  one  of  the  parties  has  committed  another 
equal  or  greater  offense.  For  example,  if  it  be  shown  that 
during  the  cohabitation  one  of  the  parties  was  cohabiting 
with  another  person,  no  presumption  of  marriage  arises  in 
either  case.®^  This  branch  of  the  subject,  which  relates  to 
cohabitations  which  are  meretricious  in  their  inception,  is 
involved  in  the  greatest  uncertainty.  When  we  are  com- 
pelled to  start  with  the  conceded  fact  that  the  commence- 
ment of  the  intercourse  was  illicit,  it  is  an  exceedingly 
difficult  question  to  determine  from  the  authorities  what 
facts  and  circumstances,  short  of  proof  of  an  actual  mar- 
riage, will  warrant  a  court  or  jury  in  deciding  that  the 
meretricious  union  no  longer  exists,  but  that  the  parties 
have  in  fact  become  husband  and  wife.  The  familiar  prin- 
ciple of  the  presumption  of  continuance  is  frequently  ap- 
plied in  such  cases,  and  the  courts  have  almost  uniformly 
and  universally  adjudged  that  a  cohabitation  shown  to  have 
been  illicit  in  its  inception  will  be  presumed  to  continue 
illicit,  until  the  contrary  is  clearly  established,  or  until  a 
change  is  shown  by  evidence,  showing  the  desire  of  the 
parties  to  live  in  marriage  and  not  in  illicit  intercourse.^" 

crimes,  and  will  not  give  comparative  391,  30  Am.  Eep.  466;  Houpt  v. 
immunity  to  tliis  detestable  crime  by  Houpt,  5  Ohio,  539;  Stevens  i-.  Joyal, 
obstructing  the  path  of  the  prosecu-  48  Vt.  291;  Hill  v.  State,  41  Ga.  484; 
tor  with  a  rule  of  evidence  which  it  Williams  v.  State,  44  Ala.  24;  Harri- 
is  believed  would  render  conviction  son  v.  Lincoln,  48  Me.  205;  Breakley 
impossible  in  a  large  majority  of  v.  Breakley,  2  U.  C.  Q.  B.  349; 
such  oases  where  the  moral  evidence  Blanchard  v.  Lambert,  43  Iowa,  22S, 
of  guilt  is  conclusive,  and  -nhere  a  22  Am.  Rep.  245. 
conviction  Could  be  had  by  simply  89  Port  v.  Port,  70  HI.  484;  Bar- 
applying  to  that  class  of  cases  the  num  v.  Baruum,  42  Md.  2-^1;  State 
same  rules  of  evidence  applied  to  v.  Worthingham,  23  Minn.  528;  Bose 
other  crimes,  subjecting  the  offender  v.  Rose,  67  Mich.  619,  35  N.  W.  ,S!12 ; 
to  like  punishment."  Floyd  v.  Calvert,  53  Miss.  37;  Clay- 
ss  Chamberlain  v.  Chamberlain,  71  ton  v.  Wardell,  4  N.  Y.  230;  Cau- 
N.   Y.   423;   Jones  v.   Jones,  48   Md.  jolle  v.  Ferrie,  23  N.  Y.  106;  Brink- 
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But  the  presumption  of  the  continuance  of  the  illicit  inter- 
course may  of  course  be  overcome  by  evidence  showing  that 
the  character  of  the  original  connection  has  ceased.  What 
will  suffice  to  overcome  this  presumption  depends  largely 
upon  the  animus  with  which  the  parties  formed  their  illicit 
connection.  Where  they  have  manifested  a  desire  to  live  in 
a  matrimonial  union,  and  not  in  a  state  of  concubinage,  and 
during  their  cohabitation  there  has  been  a  time  when  they 
might  lawfully  have  married,  a  jury  will  be  justified  in  find- 
ing a  marriage  from  the  mere  fact  of  continued  cohabita- 
tion apparently  matrimonial,  although  it  was  for  some 
reason  meretricious  in  its  inception.  The  fact  that  the  re- 
lation was  at  first  unlawful  does  not  prevent  the  parties 
from  entering  into  the  contract  of  marriage  when  the  im- 
pediment no  longer  exists,  and,  in  the  absence  of  statute,  the 
contract  may  arise  from  mere  private  agreement  on  the  part 
of  the  parties.  Indeed,  some  of  the  authorities  have  gone 
so  far  as  to  presume  a  subsequent  marriage  against  all 
probabilities  of  the  case.  The  question  is  important,  and 
the  cases  are  unanimous  in  support  of  the  true  doctrine 
that  where  the  evidence  discloses  the  fact  that  the  parties 
desired  a  matrimonial  instead  of  a  meretricious  connection, 
tjie  slightest  circumstance  should  be  held  to  afford  sufficient 
evidence  on  which  to  predicate  a  finding  of  marriage.""  Al- 
ley V.  Brinkley,  50  N.  Y.  198,  10  Am.  Eose  v.  Clark,  8  Paige  Ch.  (N.  Y.) 
Eep.  466;  Badger  v.  Badger,  88  N.  574;  Caujolle  v.  Ferrie,  23  N.  y. 
Y.  546,  42  Am.  Eep.  263;  Harbeck  90;  Betsinger  v.  Chapman,  88  N.  "S. 
V.  Harbeek,  102  N.  Y.  714,  7  N.  B.  487-499;  Hynes  v.  McDermott,  91 
408;  Yardley's  Estate,  75  Pa.  207;  N.  Y.  451,  43  Am.  Eep.  677;  Hola- 
Hunt's  Appeal,  86  Pa.  294;  Appeal  bird  v.  Atlantic  Ins.  Co.,  12  Am.  Law 
of  Beading   Trust  Co.,   113   Pa.   204,       Eeg.,  N.  S.,  566;   North  v.  North,   1 


57  Am.  Eep.  448,  and  note,  6  AtL 
60;  Williams  v.  Williams,  46  Wis, 
464,  32  Am.  Eep.  722,  1  N.  W.  98, 
See  note  to  this  case  by  J.  E.  Berry- 
man,  in  18  Law  Eeg.,  N.  S.,  639 
Cunninghams  v.  Cunninghams,  2  Dow, 
483,  3  Eng.  Reprint,  939;  Lapsley  v 
Gricrson,  1  H.  L.  Cas.  498,  9  Eng 
Eeprint,   853. 

90  Fenton  v.  Eeed,  4  Johns.  (N 
Y.)  52,  4  Am.  Dec.  244;  Van  Bus 
kirk  V.  Claw,  18  Johns.  (N.  Y.)  345; 


Barb.  Ch.  (N.  Y.)  241;  Starr  \. 
Peck,  1  Hill  (N.  Y.),  270;  Donnelly 
V.  Donnelly,  8  B.  Mou.  (Ky.)  113; 
Blanchard  v.  Lambert,  43  Iowa,  22S, 
22  Am.  Eep.  245;  State  v.  Worthing- 
ham,  23  Minn.  528;  Dickerson  v. 
Brown,  49  Miss.  357;  Floyd  v.  Cal- 
vert, 53  Miss.  37-46;  Jones  v.  Jones, 
45  Md.  144;  Yates  v.  Houston,  3  Tex. 
433-450;  Campbell  v.  Campbell,  L. 
E.  1  H.  L.  Sc.  182,  201,  204,  212, 
215;    Breadalbane's    Case,    L.    E.     I 
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though,  therefore,  there  must  be  an  agreement  to  marry, 
changing  the  illicit  connection  to  a  lawful  one,  it  is  not  ne- 
cessary to  prove  any  formal  ceremony;  and  the  evidence 
showing  the  new  agreement  may  be  circumstahtiai  in  its 


Sc.  D.  App.  182;  t)e  Thoren  v.  At- 
torney General,  1  App.  Cas.  686;  In 
re  Taylor,  9  Paige  Ch.  (N.  Y.)  611; 
Nathan's  Case,  2  Brewst.  (Pa.)  149;' 
Dyer  v.  Brannock,  66  Mo.  391,  27 
Am.  Rep.  359;  Collins  v.  Voorhees,  47 
N.  J.  Eq.  315,  24  Am.  St.  Eep.  412, 
20  At!.  676,  14  L.  B.  A.  366  The  fol- 
lowing abbreviated  sketch  of  tjie  most 
important  of  these  cases  is  taken 
from  Hynes  v.  McDermott,  91  N^  X. 
451,  43  Am.  Rep.  677.  Where  there 
is  enough  to  create  a  foundation  for 
the  presumption  of  marriage,  it  can 
be  repelled  only  by  the  most  cogent 
and  satisfactory  evidence.  In  Morris 
V.  Davis,  5  Clarke  &  P.  163,  7  Eng. 
Reprint,  365, ,  Lord  Lyndhurst,  speak- 
ing of  this  presumption,  says:  "The 
presumption  of  law  is  not  lightly  to 
be  repelled.  It  is  not  to  be  broken 
in  upon,  or  shaken  by  a  mere  balance 
of  probability.  The  evidence  for  the 
purpose  of  repelling  it  must  be 
strong,  distinct,  satisfactory  and  con- 
clusive." In  Piers  v.  Piers,  2  H.  L. 
Cas.  331,  9  Eng.  Reprint,  1118,  Lord 
Campbell  said  that  the  presumption 
could  be  negatived  only  "by  disprov- 
ing every  reasonable  possibility,"  and 
Lord  Brougham,  in  the  same  case, 
approved  the  general  doctrine  stated 
by  Lord  Lyndhurst  in  Morris  v.  Da- 
vies,  and  said  that  the  presumption 
coul-d  be  dispelled  only  by  evidence 
which  was  "clear,  distinct  and  satis- 
factory." The  earliest  case  in  our 
courts  is  Fenton.v.  Reed,  supra.  In 
that  case  the  parties  to  the  marriage 
came  together  under  a  void  contract 
of  marriage,  supposing  that  a  former 
husband  was  dead;  but  they  con- 
tinued their  connection  after  the  re- 
turn of  the  first  husband,  and  from 
that     time     until     hia     death     their 


connection  was  known  to  be  mere- 
tricious; but  this,  fact  was  not  con- 
sidered sufficient  to  repel  the  pre- 
sumption of  a  subsequent  marriage. 
Jhe  same  presumption  .  was  applied 
under  circumstances  very  similar  m 
Rose  V.  Clarke,  supra;  and  in  Cau- 
jolle  V.  Ferric,  supra,  a  marriage  was 
presumed  to  sustain  legitimacy,  al- 
though it  appeared  that  the  connec- 
tion of  the  parties  conimeneed  in  an 
illicit  intercourse.  The  Breadalbane 
case,  supra,  decided  by  the  house  of 
lords,  upon  great  consideration,  is  an 
authority  of  great  weight  in  support 
of  the  finding  of  the  jury  in  this 
case.  The  question  in  that  case  was 
one  of  legitimacy,  depending  upon 
the  fact  whether  James  Campbell, 
who,  in  1781,  eloped  with  the  wife 
of  one  Ludlow,  and  with  whom  Camp- 
bell cohabited  until  his  death  in 
1806,  was  married  to  her  after  the 
death  of  her  first  husband  in  1784, 
and  prior  to  the  birth  of  their  eldest 
son  in  1788.  A  marriage  was  cele- 
brated between  them  in  Scotland  in 
1782,  which  was  clearly  bigamous. 
By  the  law  of  Scotland  marriage  may 
be  contracted  by  the  consent  of  the 
parties  without  any  formal  celebra- 
tion or  the  presence  of  witnesses. 
There  was  no  direct  evidence  of  the 
interchange  of  consents  between 
James  Campbell  and  his  alleged  wife 
after  the  death  of  her  first  husband, 
but  they  were  in  Scotland  after  that 
time  and  before  the  birth  of  their 
eldest  son,  and  they  lived  together  as 
man  and  wife,  and  were  reputed  to 
be  married.  The  court  decided  that 
there  was  a  pre&umption  of  marriage 
between  the  parties  subsequent  to  the 
death  of  Ludlow,  Lord  Westbury  say- 
ing: "You  must  infer  the  consent  to 
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character.**    While  the  evidence  need  not  show  the  exact 
time  or  place  or  the  circumstances  under  which  the  unlawful 


have  been  given  at  the  first  moment 
when  you  find  the  parties  able  to  en- 
ter into  the  contract."  De  Thoren  v. 
Attorney  General,  swpra,  is  also  a 
very  strong  case  of  the  application 
of  the  presumption  of  marriage.  It 
appeared  that  on  the  1st  of  July, 
1862,  William  Ellis  Wall  obtained  a 
decree  nisi  dissolving  his  then  mar- 
riage, but  which  did  not  become  final 
until  the  expiration  of  the  period  al- 
lowed for  an  appeal,  during  which 
time  he  could  not  legally  marry 
again.  In  ignorance  of  this  tempo- 
rary disability  he  went  through  a 
ceremony  of  marriage  at  Glasgow 
with  Miss  Sarah  Ogg  on  the  16th 
of  July,  1862,  before  the  time  for 
appealing  from  the  decree  had  ex- 
pired, both  parties  believing  that 
there  was  no  obstacle  to  thedr  mar- 
riage. They  lived  together  as  hus- 
band and  wife  and  had  children  of 
the  union.  There  was  no  evidence  ot 
any  interchange  of  consents  betv/een 
them  after  the  marriage  in  1862,  and 
neither  had  any  suspicion,  prior  to 
the  husband's  death,  of  the  invalidity 
of  that  marriage.  The  court,  ■  how- 
ever, held  that  the  parties  must  be 
presumed  to  have  interchanged  con- 
sents as  soon  as  the  impediment  to 
their  marriage  was  removed.  It  will 
be  observed  that  in  the  Breadalhane 
case  this  presumption  was  indulged 
although  the  ceremonial  marriage  was 
known  by  the  parties  to  be  bigamous, 
and  in  Be  I'horen's  case,  although  the 
parties  regarded  themselves  as  law- 
fully married,  and  the  invalidity  of 
the  marriage  was  never  known  to 
them  during  the  husband's  life.  In 
Re  Fitzgibbons'  Estate,  162  Mich. 
416,  139  Am.  St.  Rep.  570,  127  N. 
W.  313,  the  man  was  twice  married. 
He  married  the  second  time,  knowing 
his  first  wife  to  be  living,  but  con- 
cealed the  fact  from  his  second  wiffe. 


After  some  years  the  first  wife  died, 
and  in  ignorance  of  the  death  he  con- 
tinued living  with  the  second  until 
his  death.  The  second  wife  bona  fide 
believed  herself  his  only  wife.  The 
court  (four  justices  dissenting)  held 
the  facts  sufficient  to  raise  the  pre- 
sumption of  a  marriage  on  the  re- 
moval of  the  impediment,  that  iS,  on 
the  death  of  the  first  wife.  The  eases 
are  collected  in  this  decision,  which 
followed  In  re  Wells'  Estate,  123 
App.  Div.  79,  108  N.  Y.  Supp.  164, 
and  to  which  class  of  cases  belong 
Stein  V.  Stein,  66  HI.  App.  526; 
Blanchard  v.  Lambert,  43  Iowa,  228, 
22  Am.  Rep.  245;  Donnelly  v.  Don- 
nelly, 8  B.  Mon.  (Ky.)  113;  Buseh 
V.  Supreme  Tent  etc.,  81  Mo.  App. 
562;  Townsend  v.  Van  Buskirk,  33 
Misc.  Rep.  287,  68  N.  Y.  Supp.  512; 
In  re  Terwilliger's  Estate,  63  Misc. 
Rep.  479,  118  N.  Y.  Supp.  424. 

91  Poster  V.  Hawley,  8  Hun  (N. 
Y.),  68.  A  concubine  cannot  acquire 
the  rights  of  a  wife  by  survivorship. 
The  marriage  relation,  however 
formed,  is  a  sacred  one,  and  sound 
public  policy  requires  its  sanctity  be 
preserved  inviolate.  It  is  quite  ap- 
parent that  if  married  persons  were 
permitted  to  make  valid  executory 
promises  of  future  marriage  with 
third  persons,  this  policy  would  be 
at  once  subverted,  and  the  practical 
evils  of  polygamy  would  receive  the 
sanction  of  the  law.  The  question, 
therefore,  is  one  of  fact  to  be  deter- 
mined by  the  application  of  legal 
rules  to  the  evidence  in  the  case. 
Concubinage  which  has  existe'd  for  a 
long  period  cannot  be  transformed 
into  matrimony  by  evidence  which 
falls  short  of  establishing  the  fact 
of  an  actual  contract  of  marriage. 
Such  a  contract,  it  is  true,  may  be 
proved  by  circumstances,  but  they 
must   be   such   as   exclude    the   infer- 
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connection  was  changed  to  a  lawful  one,®*  yet  the  circum- 
stances should  be  such  as  to  exclude  the  inference  that  the 
meretricious  connection  still  continues.®*  And  yet  the 
courts  should  look  with  favor  upon  any  facts  or  circum- 
stances which  tend  to  show  that  the  union  has  become  law- 


ence  of  presumption  that  the  former 
relation  continued,  and  satisfactorily 
prove  that  it  had  been  changed  into 
that  of  an  actual  marriage  by  mutual 
consent:  Per  Lord  Campbell,  Queen 
V.  Millis,  10  Clarke  &  F.  749  et  seq., 
8  Eng.  Eeprint,  844;  Hynes  v.  Mc- 
Dermott,  91  N.  Y.  451,  43  Am. 
Eep.  677.  H.,  a  native-born  citizen 
of  the  United  States,  went  to  Eng- 
land, and  there  prior  to  May,  1871, 
commenced  an  illicit  intercourse  with 
a  woman,  an  English  subject.  In 
May,  1871,  he  gave  her  a  ring,  say- 
ing that  if  she  would  wear  it  and 
be  true  to  him  he  would  consider  her 
his  wife  as  if  they  had  been  married 
in  church,  and  she  accepted  the  ring 
on  these  conditions,  and  from  that 
time  until  his  death  in  1874  he  openly 
lived  and  cohabited  with  her,  in  Eng- 
land, in  the  apparent  relation  of 
husband  and  wife,  introducing  her  as 
his  wife,  and  having  children  by  her. 
In  June,  1871,  he  took  her  to  Paris, 
and  there  introduced  her  as  his  wife. 
On  the  foregoing  facts,  in  the  ab- 
sence of  proof  of  a  marriage  in 
England,  and  of  the  marriage  law 
of  France,  held  (1),  that  the  illicit 
origin  of  the  intercourse  in  England 
rebutted  the  presumption  of  marriage 
which  would  otherwise  have  arisen 
from  the  cohabitation  and  its  circum- 
stances; but  (2)  that  the  jury  were 
warranted  in  finding  that  there 
was  the  requisite  consent  in  Paris  to 
establish  a  valid  marriage  according 
to  New  York  law,  and  that  the 
children  of  such  marriage  were  en- 
titled to  inherit  their  father's  estate 
in  New  York:  Donnelly  v.  Donnelly, 
8  B.  Mon.   (Ky.)   113.     A  man,  mar- 


ried in  Maryland,  subsequently  mar- 
ried another  woman  in  Kentucky,  his 
first  wife  being  alive.  He  continueii 
for  the  rest  of  his  life  to  live  with 
his  second  "wife"  after  the  death  of 
the  first  wife  in  Maryland.  Speak- 
ing of  the  parties  to  the  second 
marriage  the  court  said:  "It  appears 
that  after  the  death  of  the  Maryland 
wife,  they  lived  together  and  cohab- 
ited as  man  and  wife,  recognized  that 
relation  as  subsisting  between  them, 
with  the  general  reputation  and  un- 
derstanding that  they  were  such,  for 
near  twenty  years.  During  all  that 
period  the  proof  is,  that  the  conduct 
of  defendant  was  that,  of  a  faithful, 
prudent,  industrious  and  economical 
wife.  They,  moreover,  raised  a  fam- 
ily of  children  which  were  recognized 
as  legitimate,  and  at  the  death  of  tha 
father,  were  held  by  the  court  of  the 
county  where  they  had  been  born  and 
raised,  to  be  his  lawful  heirs  and 
entitled  to  his  estate,  and  their 
mother  as  his  lawful  wife,  to  be 
entitled  to  dower.  These  facts  au- 
thorize, we  think,  the  presumption  of 
a  marriage  after  the  death  of  the 
first  wife,  and  justify  the  conclusion 
that  the  defendant  was  the  lawful 
wife  of  Donnelly  at  his  death." 

82  Badger  v.  Badger,  88  N.  Y.  546, 
42  Am.  Rep.  263;  Caujolle  y.  Ferrie, 
23  N.  Y.  90;  Hyde  v.  Hyde,  3  Bradf. 
Surr.  (N.  Y.)  509;  Queen  v.  Millis, 
10  Clarke  &  F.  749,  8  Eng.  Eeprint, 
844. 

93  Williams  v.  Williams,  46  Wis. 
464,  32  Am.  Eep.  722,  1  N.  W.  98; 
Lapsley  v.  Grierson,  1  H.  L.  Cas.  498, 
9  Eng.  Eeprint,  853;  Foster  v.  Haw- 
ley,  8  Hun   (N.  Y.),  68. 
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ful.  In  numerous  cases,  the  courts  in  their  desire  to  follow 
the  maxim,  semper  praesumitur  pro  matrimonio,  have  sus- 
tained the  finding  of  juries  in  favor  of  marriage,  although 
the  probabilities  were  very  strong  that  no  new  agreement 
had  actually  taken  place."*  On  the  other  hand,  there  is  an- 
other class  of  decisions  which  apply  a  somewhat  stricter 
rule ;  which  seem  to  lean  toward  the  view  that  the  continued 
connection  will  be  referred  to  the  commencement  of  the  un- 
lawful union  between  the  parties,  unless  there  is  clear  evi- 
dence showing  the  intention  to  change  the  nature  of  such 
union.  Following  the  same  tendency  these  decisions  require 
more  direct  or  formal  proof  that  a  marriage  has  taken 
place."^  Where  the  cohabitation  has  been  illicit  by  reason 
of  one  of  the  parties  having  a  husband  or  wife  living,  and 
where  the  cohabitation  continues  after  the  death  of  such 
husband  or  wife,  it  is  generally  for  the  jury  to  determine, 
under  proper  instructions  from  the  court,  whether  a  lawful 
marriage  may  be  inferred."^  In  determining  the  question  it 
is  relevant  to  show  that  the  orig^inal  union,  though  unlawful, 
was  in  good  faith;  on  the  contrary,  the  knowledge  of  the 
parties  that  the  impediment  to  marriage  had  been  removed 
and  the  desire  of  the  parties  to  live  in  lawful  matrimony  or 
the  reverse ;  all  these  and  other  facts  may  have  a  material 
bearing  in  determining  whether  the  parties  have  agreed  to 
change  the  illicit  connection  into  legal  marriage  or  whether 
continued  cohabitation 'is  to  be  referred  to  its  unlawful  in- 
ception.'*'' Of  course,  on  such  inquiry,  the  circumstance  that 
the  parties  represented  themselves  to  be  husband  and  wife, 

94  Fenton  v.  Reed,  4  Johns.  52,  4      411,   19   Am.    St.    Kep.    405,    19    Atl. 
Am.  Dec.  244;  Donnelly  v.  Donnelly,  8       172. 

B.    Mod.    (Ky.)     113;    Wilkinson    v.  86  State  v.  Worthingliam,  23  Minn. 

Paine,    4   Term   Eep.   468,    100   Eng.  528;  Hynes  v.  MeDermott,  91  N.   Y. 

Eeprint,  1123;  Piera  v.  Piers,  2  H.  L.  451,    43    Am.    Eep.    677;    Lapsley   v. 

Gas.  331,  9  Eng.  Eeprint,  1118;  Yates  Grierson,   1   H.   L.   Gas.   498,   9   Eng. 

V.    Houston,    3    Tex.    433;    Hynes    v.  Eeprint,  853.     This  is  especially  true 

MeDermott,   91   N.   Y.   451,   43    Am.  if   there   is   any   evidence   tending   to 

Eep.  677.  show  a    change    from    the    unlawful 

95  A.ppeal    of    Eeadiug    Trust    Go.,  union. 

113  Pa.  204,  57  Am.  Eep.  448,  6  Atl.  9T  This    is  illustrated    in  most    of 

60;    Williams    v.    Williams,    46    Wis.  the   cases  cited  in  this  section.     See, 

464,  32  Am.  Eep.  722,   1  N.  W.  98;  also,  Jackson  v.  Jackson,  94  Gal.  446, 

Cartwright  v.  McGown,   121   HI.   388,  29  Pac.  957;  Land  v.  Laud,  206  Hi. 

2  Am.   St.  Eep.   105,  12  K.  E.  737;  288,  99  Am.  St.  Eep.  171,  and  note, 

Vooriiees   v.   Voorhees,   46  N.   J.   Eq.  68  N.  E.  1109. 
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when  they  knew  they  were  not,  may  be  reasonably  taken 
into  account  in  estimating  their  subsequent  conduct.®^  The 
following  rules  have  been  fairly  deduced  from  the  cases 
cited:  1st.  That  an  illicit  connection  is  presumed  to  con- 
tinue until  there  is  evidence  to  the  contrary.  2d.  That 
where  the  parties  have  manifested  a  desire  to  form  a  matri- 
monial union,  the  presumption  will  be  rebutted,  so  as  to 
make  the  question  one  of  fact,  by  the  slightest  circumstance ; 
and  that  a  mere  continuance  of  the  cohabitation  without  any 
apparent  change  after  the  parties  have  the  right  to  contract 
a  valid  marriage,  will  suffice  to  justify  a  submission  of  the 
question  of  marriage  to  a  jury.  The  court  must,  under  such 
circumstances,  submit  the  question  to  the  jury.  3d.  That 
where  the  parties  are  shown  to  have  preferred  a  meretri- 
cious connection,  something  more  than  continued  cohabita- 
tion after  the,  impediment  to  a  legal  marriage  has  been 
removed,  will  be  necessary  to  rebut  the  inference  of  the  con- 
tinuance of  the  original  character  of  the  cohabitation. 
There  must  be  evidence  to  satisfy  the  mind  of  an  actual 
change  in  the  relation  between  the  parties,  or  at  least  of  a 
desire  for  a  change.  Although  it  has  never  been  author- 
itatively settled,  it  is  yet  safe  to  assert  that  should  there  be 
any  evidence  warranting  the  conclusion  that  the  parties  to  a 
deliberately  preferred  illicit  connection  have  come  to  desire 
a  matrimonial  alliance  in  place  of  their  former  illegal  and 
lustful  union,  mere  evidence  of  their  cohabitation  as  hus- 
band and  wife  subsequently  to  their  change  of  sentiment  in 
this  regard  would  make  the  issue  of  marriage  one  of  fact, 
just  the  same  as  though  the  parties  had  desired  marriage 
from  the  commencement  of  their  cohabitation.  4th.  That 
where  there  is  any  evidence  to  rebut  this  inference  of  con- 
tinuance of  an  illicit  union,  the  question  is  one  of  fact.-"*    5th. 

98  Campbell  v.  Campbell,  L.  E.  1  N.  E.  238.  See,  also,  In  re  Fitzgib- 
H.  L.  Sc.  App.  182.  bon's  Estate,  162  Mich.  416,  139  Am. 

99  In  some  states  It  has  been  held  St.  Eep.  570,  17  Del.  Leg.  N.  607, 
that  facts,  to  support  a  presumption  127  N.  W.  813;  Fort  Worth  &  B.  G. 
of  a  new  contract,  must  be  shown:  E.  Co.  v.  EobertSon,  55  Tex.  Civ.  App. 
Cartwright  v.  McGown,  121  111.  388,  309,  121  S.  W.  202;  Voorhees  v. 
2  Am.  St.  Eep.  105,  12  N.  E.  737;  Voorhees,  46  N.  J.  Eq.  411,  19  Am. 
Howland  v.  Burlington,  53  Me.  54;  St.  Eep.'  404,  19  Atl.  172;  Collins  v. 
Eandlett   v.   Eice,   141   Mass.    38S,   6  Voorhees,  47  N.  J.  Eq.  315,  24  Am. 
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That  where  the  parties  have  manifested  a  preference  for  an 
illegal  connection,  the  court  is  bound  to  decide  against  a 
marriage  in  the  absence  of  evidence  of  a  change  in  the  rela- 
tion between  the  parties,  or  of  a  desire  for  such  a  change. 
6th.  That  to  convert  an  illicit  union  into  a  valid  marriage, 
the  parties  must  do  something  more  than  recognize  as  valid 
the  unlawful  marriage,  where  consents  have  been  inter- 
changed when  an  impediment  to  a  lawful  marriage  existed ; 
they  must  enter  into  a  new  marriage  contract  after  the  im- 
pediment has  been  removed.^""  7th.  Another  rule  is  well 
settled  by  decisions  which  have  not  yet  been  cited;  and  that 


St.  Eep.  412,  14  L.  E.  A.  366,  20  Atl. 
676;  Hunt's  Appeal,  86  Pa.  294; 
Severa  v.  Beranak,  138  Wis.  144,  119 
N.  W.  814. 

100  rrom  valuable  note  ,  appended 
to  Appeal  of  Reading  Fire  Ins.  & 
Trust  Co.  (113  Pa.  204,  6  Atl.  60), 
57  Am.  Rep.  451.  In  an  equally 
valuable  note  in  16  Current  Law, 
Marriage,  §  1  (adapted  from  9  Mieh. 
L.  E.  54),  an  analysis  of  the  cases  is 
made  and  they  are  divided  into  three 
classes:  1.  When  the  first  union  of 
the  parties  was  known  to  both  par- 
ties to  be  illicit,  in  which  case  a  new 
contract  must  be  shown.  To  this 
class  belong  the  cases  of  White  v. 
White,  82   Cal.  427,   7  L.  E.  A.  799, 

23  Pae.  276;  Eose  v.  Eose,  67  Mieh. 
619,  35  N.  W.  802;  Clark  v.  Barney, 

24  Okl.  455,  103  Pac.  958;  while 
Breadalbane's  case,  supra,  is  cited 
as  contrary  to  this  doctrine.  2.  As 
in  rule  2  in  the  text,  where  the  par- 
ties desiring  marriage  and  the  im- 
pediment is  unknown  tp  either,  lawful 
marriage  will  be  presumed,  eo  instanti 
the  impediment  is  removed.  This  is 
supported  by  Manning  v.  Spurck,  199 
111.  447,  65  N.  E.  342;  Eobinson  v. 
Euprecht,  191  111.  424,  61  N.  E.  631; 
Land  v.  Land,  206  111,  288,  99  Am. 
St.  Eep.  171,  68  N.  E.  1109;  Eaton 
V.  Eaton,  66  Neb.  676,  60  L.  E.  A. 
605,  1  Ann.  Gas.  199,  92  N.  W.  995; 
Chamberlain  v.  Chamberlain,  68  N.  J, 
Eq.  736,  111  Am.  St.  Eep.  658,  3  L. 


E.  A.,  N.  S.,  244,  6  Ann.  Cas.  483, '62 
Atl.  680;  Lufkin  v.  Lufkin,  182  Mass. 
476,  65  N.  E,  840;  Schuchart  v.  Schu- 
chart,  61  Kan.  597,  78  Am.  St.  Eep. 
342,  50  L.  E.  A.  180,  60  Pao.  311; 
Teterv.  Teter,  88  Ind.  494.  3.  Where 
one  party  knows  of  an  impediment; 
but  eoneeals  it  from  the  other,  who 
in  good  faith  enters  into  marital 
relations  under  a  void  ceremonial 
marriage.  On  this  class  there  is  a 
direct  conflict,  which  the  discussion 
in  Ee  Pitzgibbon's  Estate,  supra, 
discloses.  So  far  as  our  own  opinion 
may  be  of  aid  in  unraveling  the 
tangle,  we  think  that  in  such  case  of 
concealment  the  status  of  the  party 
injured  by  the  concealment  should 
be  just  the  same  as  that  of  the 
parties  in  class  2.  Notwithstanding 
the  strong  dissent  in  the  ca-se  last 
named,  and  Mr.  Justice  Brooke's 
apparent  demolition  of  the  argument 
for  the  prevailing  opinion,  we  feel 
that  the  prevailing  opinion  that  the 
second  wife^  (all  the  time  supposing 
she  was  the  lawful  wife,  "the  man 
having  so  represented  her  to  the  pub- 
lic, and  to  herself  after  the  legal 
impediment  passed  away")  was  pre- 
sumed to  be  the  lawful  wife  on  tha 
removal  of  the  impediment,  is  the  bet- 
ter law,  and  it  not  only  was  bare  jus- 
tice to  hold  that  she  was  then  his  legal 
wife,  but  it  would  have  been  a  mia- 
carriage  of  justice  to  have  denied  it. 
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is  that  where  a  mutual  desire  for  marriage  is,  under  the 
peculiar  circumstances  of  any  case,  improbable,  the  pre- 
sumption of  marriage  will  not  be  very  readily  indulged,  as 
where  a  countess  cohabited  with  her  footman ;  ^  or  a  negro 
with  a  white  person;^  or  where  the' woman  was  a  common 
prostitute.^  Even  divorces  have  been  presumed  to  sustain 
a  marriage  made  while  one  of  the  parties  to  a  former  mar- 
riage was  living.* 

§  90  (89).  Other  presumptions  growing  out  of  the  mar- 
riage relation. — So  far,  only  those  presumptions  arising  out 
of  the  relations  inter  se  between  husband  and  wife  and  con- 
cerning them  with  reference  to  the  fact  of  marriage  have 
been  considered.  But  there  are  others  which  arise  from  the 
duty  of  either  both  or  one  of  them  toward  others,  or  from 
the  duty  of  others  toward  them  or  either  of  them,  more 
especially  with  reference  to  property  as  opposed  to  the 
personal  duties  and  obligations  referred  to.  Thus  if  a  hus- 
band, temporarily  absent  from  home,  leaves  his  wife  ih 
possession  of  his  property  and  appoints  no  one  else  as  his 
agent,  it  will  be  presumed  that  he  expects  her  to  act  as  his 
agent  in  respect  to  its  care  and  protection.^  But  the  agency 
of  the  husband  for  the  wife  must  be  proved ;  it  will  not  be 
presumed  from  the  marital  relation.®    It  is  presumed,  when 

1  Forbes  v.  Strathmore,  Perg.  Con-  McCarty,  2  Strob.  (S.  C.)  6-10,  47 
sist.  Law  Hep.  Am.  Dee.  585;  but  see  Ellis  v.  Ellis, 

2  Armstrong  v.  Hodg€S,  2  B.  Mon.  58  Iowa,  720,  13  N.  W.  65;  Williams 
(Ky.)  69.  But  the  presumption  of  v.  Williams,  63  Wis.  58,  53  Am.  Eep. 
marriage  from  cohabitation  between  253,  23  N.  W.  110;  and  see  generally 
a  white  and  a  colored  person  is  un-  on  this  subject,  Best,  Presump.  144, 
doubtedly  sufBcient  to  warrant  a  145;  1  Bish.  Mar.  Div.  &  Sep.  1143- 
finding  of  a  valid  marriage:    Honey  1149. 

V.  Clark,  37  Tex.  686;  Bonds  v.  Fos-  5  i    Bish.    Mar.    Div.    &    Sep.    §§ 

ter,  S6  Tex.  68.     However,  this  pre-  1206-1209,  and  eases;   Stew.  Mar,  & 

sumption    wiU    not    arise    where    the  Div.,    §    174;    Cheek    v.    Bellows,    17 

statute   forbids   such   marriage:    Old-  Tex.  613,  67  Am.  Dec.  686. 

ham  V.  Mclver,  49  Tex.  556.  6  Eust   Owen  Lumber   Co.  v.  Holt, 

s  Couran    v.    Lowe,   1    Lee    (Ece.  60  Neb.   80,  82   N.  W.  112,  83   Am. 

Cas.),  630;   Chamberlain  v.  Chamber-  St.    Eep.    512,    and    note    on    agency 

lain,  71  N.  T.  423.  of    the    husband    in    cOniieCtion    with 

4  Blanehard  v.  Lambert,  43   Iowa,  mechanic's  liens  on  separate  property 

228,    22    Am.    Eep.    245;    Carroll    v.  of  married  womeii. 
Carroll,    20    Tex.    731;    McCarty    v. 
Evidence  I — 28 
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they  are  living;  together,  that  the  husband  is  the  head  of  the 
family^  A  married  woman,  whether  her  husband  is  absent 
or  at  home,  sick  or  in  health,  is  not  presumed  to  be  his  agent 
generally,  or  to  be  intrusted  with  authority  in  respect  to  his 
affairs,  other  than  that  which  is  usual  and  customary  to 
confer  upon  the  wif e.^  But  an  agency  may  be  more  readily 
presumed  from  the  acts  and  condition  of  a  wife  than  in 
ordinary  eases.®  "While  they  are  living  together,  the  law 
presumes  that  she  has  authority  to  purchase  necessaries 
and  supply  ordinary  household  wants,  and  that  purchases 
and  contracts  made  by  her  for  these  purposes  are  made  as 
his  agent.^"  And  the  burden  of  proof  is  on  him  to  show 
that  he  has  made  suitable  provision  for  her."  On  the  other 
hand,  if  a  husband  and  wife  are  living  apart  permanently, 
the  presumption  of  authority  on  her  part  to  bind  him  for 
necessaries  ceases.^^  There  is  no  rule  of  law  or  principle 
of  justice  which  would  raise  a  presumption  of  agency  in 
favor  of  a  wife  to  enforce  an  obligation  on  the  part  of  her 
husband  which,  for  her  own  fault,  has  ceased  to  exist.  In 
case  of  the  wife 's  desertion  of  her  husband,  the  presumption 
changes  to  the  side  of  the  husband,  and  the  burden  is  upon 


T  Clinton  v.  Kidwell,  82  111.  427. 

8  Sawyer  v.  Cutting,  23  Vt.  486. 

»  Shelljon  v.  Pendleton,  18  Conn. 
417,  422;  Brown  v.  Woodward,  75 
Conn.   254,   260,  53   Atl.   112. 

10  Gotts  V.  Clark,  78  111.  229;  Bon- 
ney  v.  Perham,  102  111.  App.  634 
Baker  v.  Carter,  83  Me.  132,  23  Am 
St.  Eep.  764,  21  Atl.  834;  1  Bish, 
Mar.  &  Div.,  §  1197;  Montague  v, 
Benedict,  3  Barn.  &  C.  631,  107  Eng, 
Reprint,  867;  Freestone  v.  Butcher,  9 
Car.  &  P.  643;  Bmmett  v.  Norton,  8 
Car.  &  P.  506;  Jewsburg  v.  Newbolcl, 
40  E.  L.  &  Eq.  518;  Phillipson  v. 
Hayter,  L.  E.  6  C.  P.  38.  See,  also, 
Debenham  v.  Mellon,  L,  R.  5  Q.  B. 
394;  Powers  v.  Russell,  26  Mich,  179; 
Plynn  v.  Messenger,  28  Minn.  208,  41 
Am.  Rep.  279,  9  N.  W.  759 ;  Bergh  v. 
Warner,  47  Minn.  250,  50  N.  W. 
77,  28  Am.  St.  Eep.  362;  Pickering 
V.  Pickering,  6  N.  H.  120;   Keller  v. 


PhiUips,  39  N.  Y.  351;  Bradt  v. 
Shull,  46  App.  Div.  347,  61  N.  X. 
Supp.  484;  Williams  v.  Coward,  1 
Grant  Cas.  (Pa.)  .21;  Stall  v.  Meek, 
70  Pa.  181;  McGrath  v.  Donnelly,  131 
Pa.  549,  20  Atl.  382;  1  Bish.  Mar. 
Div.  &  Sep.,  §1197. 

11  Tebbets  v.  Hapgood,  34  N.  H. 
420. 

1^  Mitchell  V.  Treanor,  11  Ga.  324, 
56  Am.  Dec.  421;  Boney  v.  Perham, 
102  111.  App.  634;  Olson  Co.  v. 
Youngquist,  76  Minn.  26,  78  N.  W. 
870;  Bostwick  v.  Brewer,  49  N.  Y. 
Supp.  1046,  22  Misc.  Rep.  709 ;  Hatch 
V.  Leonard,  71  App.  Div.  32,  75  N.  Y. 
Supp.  726;  Johnston  v.  Sumuor,  3 
Hurl.  &  N.  261;  Walker  v.  Simpson, 
7  Watts  &  Serg.  (Pa.)  83,  411  Am. 
Dee.  216;  Mitchell  v.  Treanor,  11  Ga. 
324,  56  Am.  Dec.  421;  Rea  v.  Durkee, 
25  111.  503;  Sturtevant  >.  Starin,  19 
Wis.  268. 
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the  plaintiff  who  seeks  to  recover  for  necessaries  furnished 
the  wife,  with  knowledge  of  the  separation,  to  show  that 
they  either  lived  apart  by  mutual  consent,  or  that  the  sepa- 
ration was  occasioned  by  the  fault  or  misconduct  of  the 
husband.^*  It  has  already  been  seen  that  where  a  husband 
and  wife  are  living  together,  the  law  raises  a  presumption 
that  she  is  authorized  to  make  contracts  for  the  supply  of 
articles  suitable  and  necessary  to  their  means  and  station 
of  life.  This  presumption  is  strengthened  when  he,  by  pre- 
vious dealings,  permits  her  to  exercise  this  power  and 
acquiesces  therein.  When  he  thus  permits  her  to  be  held 
out  as  his  agent,  there  is  no  doubt  of  his  liability  for  her 
contracts  in  relation  to  necessaries,  until  he  gives  notice  that 
the  agency  is  terminated.^*  And  the  same  is  true  as  to  con- 
tracts other  than  for  necessaries.^^  A  wife  has,  under 
proper  circumstances,  presumed  authority  to  employ  a  do- 
mestic servant  without  the  assent  of  her  husband,  and  he 
will  be  liable  for  the  services  rendered.^*  There  is  like  au- 
thority and  liability  in  the  case  of  a  seamstress  to  do  work 
in  the  family.^^  The  presumption  of  the  wife's  authority  to 
obtain  credit  for  necessaries  may  be  rebutted,  for  example, 
by  proof  that  the  purchases  were  not  made  on  the  credit  of 
the  husband,  but  on  that  of  the  wife's  separate  estate,  or  on 
the  credit  of  a  third  person,^®  or  by  proof  that  the  husband 
had  notified  the  tradesman  in  advance  not  to  give  credit,  in 

13  Peaks  V.  Mayhew,  94  Me.  571,  N.  E.  135,  65  L.  E.  A.  529),  98  Am. 
48  Atl.  172.  St.  Eep.   621,  on  the  implied  author- 

14  Watts  V.  MofFett,   12  Ind.   App.  ity  of  the  wife  to  act  for  the  husband 
399,  40  N.  E.  533;  Chaix  v.  Villejoin,  and    charge    him    for   necessaries,    in 
7  La.  276;  Sterling  v.  Potts,  5  N.  J.  which  the  whole  subject  is  treated. 
L.   773.  18  Pearson  v.   Darrington,   32   Ala. 

15  Howe  V.  Finnegan,  61  App.  Div.  227;  Stammers  v.  Macomb,  2  Wend. 
610,  70  N.  Y.  Sup.p_.  19;  Sibley  v.  (N.  Y.)  454;  Moses  v.  Fogartie,  2 
Gilmer,  124  N.  C.  631,  32  S.  E.  964.  Hill   (S.  C),  335;  Carter  v.  Howard, 

16  Phillips  V.  Sanchez,  35  Fla.  187,  39  Vt.  106;  Swett  v.  Penriee,  24 
17  South.  363;  Wagner  v.  Nagel,  33  Miss.  416;  Simons  v.  McElwain,  26 
Minn.  348,  23  N.  W.  308.  Barb.   (N.  Y.)   419;  Weisker  v.  Low- 

IT  Hardenbrook     v.     Harrison,     11  enthal,   31   Md.   413;    Holt   v.   Brien, 

Colo.   9,   17   Pae.   72 ;   Elynn  v.   Mes-  4  Barn.  &  Aid.  252,  106  Eng.  Reprint, 

senger,   28   Minn.   208,   41   Am.   Rep.  930;    McMahon     v,     Lewis,    4     Bush 

279,  9  N.  W.  759.     See  note  to  Wan-  (Ky.),  138. 
amaker  t.  Weaver  (176  N.  Y.  75,  68 
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cases  where  lie  himself  is  not  delinquent."  So  when  the 
husband  uses  as  his  own  the  property  of  the  wife  with  her 
consent  and  acquiescence,  a  gift  from  her  will  be  presumed.^" 
Though  there  is  a  presumption,  where  the  purchase  price  of 
real  property  is  paid  by  a  husband  and  the  deed  is  taken  in 
the  name  of  the  wife,  that  the  conveyance  is  a  gift  to  her, 
the  presumption  is  not  conclusive,  and  is  rebuttable.  The 
question  whether  the  transaction  is  a  gift  or  a  resulting 
trust  is  one  of  intention."' 


§  90a  (89).  Same — Community  property.  —  Whenever 
any  property  is  conveyed  to  a  married  woman  by  an  instru- 
ment in  writing,  the  presumption  is  that  the  title  is  thereby 
vested  in  her  as  her  separate  property.  And  in  case  the 
conveyance  be  to  such  married  woman  and  to  her  husband, 
or  to  her  and  any  other  person,  the  presumption  is  that  the 
married  woman  takes  the  part  conveyed  to  her,  as  tenant 
in  common,  unless  a  different  intention  is  expressed  in  the 
instrument,  and  the  presumption  above  mentioned  is  con- 


is  1  Bish,  Mar.  &  Div.,  §  1196. 

20  Courtwright  v.  Courtwright,  53 
Iowa,  57,  4  N.  W.  824;  Hamilton  w. 
Lightner,  53  Iowa,  470,  5  N.  W.  603; 
Sabel  V.  Slingluff,  52  Md.  132 ;  Jaeobs 
V.  Hesler,  113  Mass.  157;  Eeerler  v. 
Flinn,  6  Rich.  (S.  C.)  216;  Ushey  v. 
Lishey,  2  Tenn.  Ch.  5;  Kuhn  v.  Stans- 
fieltl,  28  Md.  210,  92  Am.  Dec.  681. 
This  rule  is  based  on  the  disability 
of  husband  and  wife  to  contract  with 
each  other,  and  where  the  disability 
has  been  removed  by  statute  no  such 
presumption  prevails:  In  re  Nieraan, 
109  Fed.  113;  Chadburn  v.  Williams, 
45  Minn.  294,  47  N.  W.  812;  Stick- 
ney  v.  Stickney,  131  U.  S.  227,  33  L. 
Ed.  136,  9  Sup.  Ct.  Rep.  677.  On 
the  presumptions  flowing  from  the 
marriage  ceremony,  see  note  to  Vree- 
land  V.  Vreeland,  34  L.  R.  A.,  N.  S., 
940.  On  the  presumption  as  to  com- 
mon hoard  when  earnings  of  both 
spouses  of  the  family  are  invested  in 
the  name  of  one  spouse,  see  note  to 
Beck  V.  Beck,  36  L.  R.  A.,  N.  S.,  713. 


21  Gould  V.  Glass,  120  Ga.  50,  47  S. 
E.  505;  Jackson  v.  Williams,  129  Ga. 
716,  59  S.  E.  776;  Pool  v.  Phillips, 
167  111.  432,  47  N.  E.  758;  Dorman 
V.  Dorman,  187  111.  154,  79  Am.  St. 
Rep.  210,  58  N.  B.  235;  Stevens  t. 
Stevens,  70  Me.  92;  Edgerly  v.  Ed- 
gerly,  112  Mass.  175;  Lahey  v.  Brod- 
erick,  72  N.  H.  180,  55  Atl.  354; 
Persons  v.  Persons,  25  N.  J.  Eq.  250; 
Lister  v.  Lister,  35  N.  J.  Eq.  49; 
Scott  V.  Calladine,  79  Hun,  79,  29  IS. 
Y.  Supp.  630,  affirmed  in  145  N.  V. 
639,  41  N.  E.  90;  Moore  v.  Moore, 
165  Pa.  464,  30  Atl.  932;  Hickson  v. 
Cnlbert,  19  S.  D.  207,  102  N.  W.  774; 
Corey  v.  Morrill,  71  Vt.  51,  42  Atl. 
976;  Stickney  v.  Stickney,  131  U.  S. 
227,  33  L.  Ed.  136,  9  Sup.  Ct.  Rep. 
677.  See  note  to  Stonecipher  v. 
Kear,  131  Ga.  688,  127  Am.  St.  Rep. 
248,  63  S.  E.  215,  on  when  a  resulting 
trust  arises  in  favor  of  a  husband  or 
wife  who  pays  the  purchase  price  and 
takes  title  in  name  of  the  other 
spouse. 
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elusive  in  favor  of  a  purchaser  or  encumbrancer  in  good 
faith  and  for  a  valuable  consideration.^^  The  presump- 
tions invariably  pivot  around  the  actual  acquisition  of 
the  property,  and  on  this  point  Ballinger,  in  his  work  on 
Community  Property,  says:  "The  root  or  property  source 
together  with  the  time  when  acquired  are  alone  looked  to 
as  the  criterion  to  determine  what  property  is  or  is  not 
common Property  once  impressed  with  the  com- 
munity character  retains  that  impress  during  the  existence 
of  the  community,  unless  alienated  or  exchanged."^*  The 
presumption  is  that  all  property  found  in  the  name  or  pos- 


22  Cal.  Civ.  Code,  §  164.  These 
presumptions  whieh  may  be  said  to 
exist  independently  of  their  special 
enactment  as  in  the  various  code 
states  have  received  recent  consider- 
ation in  three  Calif ornian  cases:  Fan- 
ning V.  Green,  156  Cal.  279,  104  Pae. 
308;  Pulkerson  v.  Stiles,  156  Cal.  703, 
26  L.  E.  A.,  N.  S.,  181,  105  Pac. 
966,  and  Ives  y.  Connacher,  162  Cal. 
174,  121  Pae.  394. 

23  Ballinger  on  Com.  Prop.,  §  19. 
See,  also,  Noe  v.  Card,  14  Cal.  577; 
Morgan  v.  Lones,  80  Cal.  317,  319,  22 
Pac.  253;  Carlson  v.  Carlson,  10  Cal. 
App.  300,  101  Pac.  923.  In  Ives  v. 
Connacher,  supra,  the  court  says :  "As 
we  have  seen,  the  deed  for  this  prop- 
erty was  actually  delivered  and  the 
legal  title  vested  in  the  purchasers 
upon  the  making  of  the  first  payment, 
notes  secured  by  mortgage  on  the 
property  being  taken  by  the  grantor 
for  the  balance  due.  The  property 
was  then  acquired.  All  the  money 
paid  being  community  property,  and 
there  being  nothing,  in  view  of  the 
admissions  made  by  the  pleadings, 
warranting  a  conclusion  from  the 
fact  that  the  wife  was  named  in  tfie 
deed  as  a  grantee  with  her  husband 
that  she  took  any  interest  therein  as 
her  separate  property,  the  mere  fact 
that  these  notes  and  the  mortgage 
were  executed  by  the  wife  as  well  as 
the  husband  does  not  affect  the  ques- 


tion of  community  or  separate  prop- 
erty ;  See  Flournoy  v.  Flournoy,  86 
Cal.  286,  293,  21  Am.  St.  Rep.  39,  24 
Pac.  1012;  Martin  v.  Martin,  52  Cal. 
235.  It  cannot  be  disputed,  we  think, 
that  where  property  is  purchased  and 
partly  paid  for  with  community  funds, 
and  a  note  and  mortgage  on  the  same 
are  given  to  secure  the  unpaid  bal- 
ance, the  property  is  community  prop- 
erty. We  do  not  see  how  the  status 
of  this  property  as  community  prop- 
erty can  be  held  .necessarily  to  have 
been  changed  by  the  mere  fact  that 
the  first  two  notes  secured'  by  the 
mortgage  were  paid  from  the  sepa- 
rate property  of  the  wife.  It  is,  of 
course,  settled  in  this  state  that  a 
husband  and  wife  may  agree  to  trans- 
mute separate  property  of  either  into 
community  property,  or  community 
property  into  separate  property  (see 
Title  Ins.  &  Trust  Co.  v.  IngersoU, 
153  Cal.  1,  94  Pac.  94),  but  certainly 
no  such  agreement  is  necessarily  to 
be  inferred  from  the  mere  fact  of 
such  payments  as  are  shown  in  thfs 
case:  See  Carlson  v.  Carlson,  supra. 
Eather  is  it  to  be  .presumed,  nothing 
else  appearing,  that  the  money  of 
the  wife  was  advanced  by  her  for  the 
benefit  of  the  community^  to  assist  in 
discharging  a  lien  on  community 
property,  than  that  it  was  intended 
to  f^'we  her  a  separate  property  in- 
terest in  the  land." 
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session  of  either  spouse  during  marriage  is  prima  facie 
common.  "This  presumption,"  says  McKay,^^"  "begins 
the  moment  of  marriage  and  continues  till  the  marital  part- 
nership is  dissolved;  it  does  not  apply  to  property  acquired 
after  the  dissolution  of  the  community  but  it  does  apply  to 
all  property  in  the  name,  or  hands,  of  either  spouse  at  the 
time  of  dissolution;  accordingly,  proof  that  the  property 
in  question  was  in  the  hands,  or  name,  of  either  spouse,  at 
the  time  of  dissolution,  raises  the  presumption  that  it  is 


§  91  (90).  Same — Of  coercion  by  the  husband. — ^Al- 
though the  subject  of  the  presumed  coercion  of  the  wife  by 
her  husband  is  most  frequently  discussed  in  works  on  crimi- 
nal evidence,  notice  must  be  here  taken  of  it,  in  order  that 
the  reader  may  have  in  one  vieAv  presented  to  him  the  whole 
of  those  presumptions  which  the  existence  of  the  marriage 
relation  has  brought  about,  and  that  the  aspect  of  the  doc- 
trine of  coercion  in  civil  issues  with  regard  to  torts  by  the 
wife  may  be  viewed.  The  familiar  rule  of  the  criminal  law 
is  that  acts  of  a  criminal  nature  committed  by  the  wife  in 
the  presence  of  her  husband  are  presumed  to  be  compelled 
by  him.^*    Blackstone  puts  it  thus:  "As  to  persons  in  pri- 

23a  McKay  on  Community  Property,  32S';    Commonwealth    v.    Trimmer,    1 

§255.     See,   also,   the   following   sec-  Mass.  476;   State  v.  Williams,  65  N. 

tions    in    which    the    learned    author  C.  398;   Commonwealth    v.    Neal,    10 

deals  with  the  practical  force  of  the  Mass.  152,  6  Am.  Dec.  105;   Story  v. 

presumption  and  the  reasons  support-  Downey,    62    Vt.    243,    20    Atl.    321; 

ing  it.  State  v.  Miller,  162  Mo.  253,  85  Am. 

2*  See  extended  notes  to  Henley  T.  St.  Eep.  498,  62  S.  W.  692;  Eex  v. 
Wilson  (137  Gal.  273,  58  L.  R.  A.  Connolly,  2  Lew.  C.  C.  229  (uttering 
941,  70  Pae.  21),  92  Am.  St.  Eep.  164,  counterfeit  money);  Eex  v.  Archer, 
on  liability  of  a  husband  for  the  1  Moo.  C.  C.  143  {burglary  and  re- 
torts  of  hia  wife,  and  to  Common-  cciving  stolen  goods)  ;  Eex  v.  Knight, 
wealth  V.  Neal  (10  Mass.  152),  6  Am.  1  Car.  &  P.  116  (larceny);  Common- 
Dec.  106,  on  the  husband's  rosponsi-  wealth  v.  Burk,  11  Gray  (Mass.), 
bility  for  the  tortious  acts  of  his  437  (selling  intoxicating  liquors) ; 
wife,  civil  and  criminal,  and  to  People  v.  Townsend,  8  Hill  (N.  Y.), 
Brazil  v.  Moran  (8  Minn.  236),  S3  479  (nmsanoe) ;  State  v.  Williams, 
Am.  Dec.  776,  on  torts  of  married  65  N.  C.  398 ;  Commonwealth  v.  Neal, 
women;  Rex  v.  Price,  8  Car.  &  P.  19;  10  Mass.  152,  6  Am.  Dee.  106  (assault 
Davis  V.  State,  15  Ohio,  72,  45  Am.  and  battery).  For  illustrations  of 
.Deo.    559;    State   v.   Nelson,   29    Me.  the    extent    to   which    the    rule   was 
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vate  relations:  the  principal  case,  where  constraint  of  a 
superior  is  allowed  as  an  excuse  for  criminal  misconduct,  is 
with  regard  to  the  matrimonial  subjection  of  the  wife  to  her 
husband;  for  neither  a  son  nor  a  servant  are  excused  for 
the  commission  of  any  crime,  whether  capital  or  otherwise, 
by  the  command  or  coercion  of  the  parent  or  master ;  though 


formerly  carried,  see  notes  to  Rex  v. 
Knight,  1  Car.  &  P.  116.  TTiis  pre- 
sumption does  not  apply  to  cases  of 
treason  or  murder  (Miller  v.  State, 
25  Wis.  384),  and  perhaps  not  in 
cases  of  highway  robbery:  Eex  v. 
Stapleton,  1  Craw.  &  D.  163;  People 
V.  Wright,  38  Mich.  744,  31  Am.  Eep. 
331;  Eex  v.  Torpey,  12  Cox  C.  C.  45; 
Bibb  V.  State,  94  Ala.  31,  33  Am. 
St.  Eep.  88,  10  South.  506;  felonious 
wounding:  Eex  v.  Smith,  8  Cox  C.  C. 
27;  or  the  keeping  of  bawdy-houses: 
Eex  V.  Dixon,  10  Mod.  335,  88  Eng. 
Eeprint,  753;  Eeg.  v.  Williams,  1 
Salk.  384,  91  Eng.  Eeprint,  334; 
State  V.  Bentz,  11  Mo.  27.  The  hus- 
band and  wife  may  be  jointly  in- 
dicted for  keeping  a  bawdy-house: 
State  V.  Bentz,  11  Mo.  27.  In  Mc- 
Lain  on  Criminal  Law,  section  148,  it 
says :  "When  husband  and  wife  live  to- 
gether, he  is  presumed  to  be  the  head 
of  the  family,  and  regardless  of  own- 
ership, he  is  presumed  to  be  liable  for 
an  unlawful  use  of  the  house,  and, 
to  render  her  liable,  it  must  appear 
that  she  was  active  in  giving  such 
permission,  and  in  failing  to  prevent 
such  use."  Testimony  showing  that 
the  defendant's  wife  was  receiving 
money  for  improper  relations  with  the 
witness  at  her  home,  and  that  when 
her  husband  was  diunk  and  injured 
from  a  blow  on  the  bead  so  that  he 
was  seriously  injured,  and  in  no  con- 
dition to  manage  or  be  responsible 
for  the  affairs  of  the  household,  the 
defendant  was  lying  with  a.  man  in 
a  compromising  position  at  night  in 
an  unlighted  room  in  the  house,  and 
the  further  fact  that  a  number  of 
witnesses  testified  that  her  reputation 


as  a  lewd  woman  was  bad,  was  ample 
from  which  the  jury  could  find  that 
she,  as  well  as  her  husband,  was  the 
keeper  of  the  house:  State  v.  Keith- 
ley,  142  Mo.  App.  417,  127  S.  W. 
406.  See,  also.  People  v.  Wheeler, 
142  Mieh.  212,  105  N.  W.  607.  The 
presumption  has  been  wholly  abol- 
ished in  Connecticut:  Blakeslee  v. 
Tyler,  55  Conn.  397,  11  Atl.  855;  and 
in  Illinois  and  Kansas  the  trend  of  the 
decisions  is  the  same  way.  "A  lia- 
bility which  has  for  its  consideration 
rights  conferred  should  no  longer 
exist  when  ,  the  con-sideration  lias 
failed.  If  the  relations  of  husband 
and  wife  have  been  so  changed  as  to 
deprive  him  of  all  right  to  her  prop- 
erty and  to  the  control  of  her  person 
and  her  time,  every  principle  of 
right  would  be  violated,  to  hold  him 
still  responsible  for  her  conduct.  If 
she  is  emancipated,  he  should  no 
longer  be  enslaved":  Martin  v.  Eob- 
son,  65  111.  129,  16  Am.  Eep.  578; 
Almost  identical  views  are  expressed 
in  Norris  v.  Corkill,  32  Kan.  409,  49 
Am.  Rep.  489,  4  Pac.  862,  where  the 
court  conclude:  "Under  the  provi- 
sions of  our  statute,  the  reasons  as- 
signed for  the  liability  of  the  hus- 
band for  the  torts  of  his  wife  no 
longer  hold  good,  and  therefore,  in 
our  opinion,  under  the  changes  made 
by  the  statute,  the  liability  no  longer 
exists.  It  is  a  part  of  the  common 
law  that  where  the  reason  of  the  rule 
fails,  the  rule  fails  with  it."  From 
the  note  referred  to  in  6  Am.  Dec. 
105,  we  make  the  following  excerpts: 
The  protection  of  the  law  is  also  ex- 
tended to  exempt  a  feme  covert  from 
a  criminal  prosecution  for  acts  which 
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in  some  cases  the  command  or  authority  of  the  husband, 
either  expressed  or  implied,  will  privilege  the  wife  from 
punishment,  even  for  capital  offenses.  And  therefore  if  a 
woman  commit  theft,  burglary  or  other  civil  offences  against 
the  laws  of  society,  by  the  coercion  of  her  husband;  or 
even  in  his  company,  which  the  law  construes  a  coercion; 


she  has  done  by  reason  of  her  hus- 
band's coercion.  In  Hensly  v.  State, 
52  Ala.  10,  it  i8  laid  down  that  "An 
offense,  not  malum  in  se,  committed 
by  a  married  woman  in  the  presence 
and  with  the  knowledge  of  her  hus- 
band, is  presumed  to  have  been  com- 
mitted by  his  authority,  and  he  is 
punishable  by  indictment  for  it,  if 
it  be  an  indictable  offense" — a  case 
in  which  the  husband  was  indicted, 
under  the  act  prohibiting  the  sale  of 
spirituous  liquors  without  a  license, 
for  a  sale  made  by  his  wife  in  his 
presence.  In  Mulvey  v.  State,  43 
Ala.  316,  94  Am.  Dec.  684,  an  indict- 
ment for  a  similar  offense,  it  was 
held  that  the  fact  that  the  wife 
owned  and  kept  the  store  where  the 
sale  of  the  liquor  was  made,  and  that 
the  husband  had  no  interest  in  it  and 
did  not  sell  the  liquor,  did  not  ex- 
cuse him,  it  being  clearly  shown  that 
the  sale  was  made  in  his  presence 
and  by  his  direction.  So,  also.  Com- 
monwealth V.  Barry,  115  Mass.  146; 
Commonwealth  v.  Eagan,  103  Mass. 
71;  XJhl  V.  Commonwealth,  6  Gratt. 
(Va.)  706;  State  v.  Williams,  65  N. 
C.  400.  The  presumption  of  coercion 
also  arises  in  cases  of  joint  offenses 
by  the  husband  and  wife:  State  v. 
Potter,  42  Vt.  495.  A  married 
woman  may  be  indicted  alone  for  her 
criminal  acts:  State  v.  Haines,  35  N. 
H.  207;  Commonwealth  v.  Eagan, 
supra;  and  State  v.  WilUanis,  supra; 
and  it  is  not  necessary  to  negative 
the  coercion:  State  v.  Nelson,  29  Me. 
329.  Under  the  Arkansas  statutes,  if 
a  wife  commits  crime  of  any  degree, 
tinder  the  threat,  command  or  coer- 
cion of  her  husband,  she  shall  not  be 


found  guilty,  but  such  coercion  must 
be  made  to  appear  and  will  not  be 
presumed  merely  from  the  husband's 
presence:  Freel  v.  State,  21  Ark, 
212;  Edwards  v.  State,  27  Ark.  493. 
An  exception  to  the  general  rule  of 
the  wife's  exemption  on  the  ground 
of  coercion  has  been  made  in  regard 
to  certain  crimfes  which  from  their 
malignity  render  it  improbable  that 
the  wife  would  be  constrained  by  her 
husband  without  the  separate  opera- 
tion of  her  own  will  in  their  commis- 
sion, and  in  regard  to  those  crimes 
iu  which  women  are  supposed  pecu- 
liarly to  participate:  1  Bishop  on 
Criminal  Law,  §  361.  To  what  cases 
this  exception  exactly  applies  has 
not  been  definitely  settled.  The 
books  generally  recognize  treason  as 
within  its  provisions:  Somerset's  Case, 
1  State  Trials,  28,  29.  So,  also,  mur- 
der: 4  Bl.  Com.  29;  1  Russell  on 
Crimes,  33.  And  according  to  1  Bus- 
sell  on  Crimes,  33,  robbery.  Of  those 
offenses  in  which  a  woman  is  sup- 
posed to  peculiarly  participate  is  the 
keeping  of  a  bawdy-house:  Common- 
wealth V.  Wood,  97  Mass.  225;  State 
V.  Bentz,  11  Mo.  27;  4  Bl.  Com.  29. 
Wharton  on  Criminal  Law,  volume  1, 
section  72,  lays  down:  "It  may  be 
questioned,  however,  whether  the  coer- 
cion and  presence  of  the  husband  is  not 
now  a  good  defense  in  all  cases,  and 
whether  the  exception  taken  as  to  the 
higher  grades  of  felonies  still  obtains, 
and  the  better  opinion  now  is  not  to 
recognize  such  an  exception."  Upon 
the  whole,  however,  the  responsibility 
of  a  married  woman  for  her  criminal 
acts  may  be  stated,  as  laid  down  in 
a  learned  and   exhaustive   review   of 
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she  is  not  guilty  of  any  crime;  being  considered  as  acting 
by  compulsion  and  not  of  her  own  will.''^^  In  the  theory 
and  spirit  of  the  law,  she,  under  the  marital  relation,  was 
deprived  of  the  free  will  and  consent  necessary  to  the  com- 
mission of  crime,  and  she  was  therefore  accorded  the  legal 
status  of  a  servant  or  slave.  So  it  has  been  consistently 
held  in  all  jurisdictions  that  have  inherited  the  common  law, 
except  where  the  rule  is  changed  by  statute ;  that  where  the 
married  woman  commits  an  offense  (except  probably  mur- 
der and  manslaughter.  Hale  P.  C.  47),  in  the  presence  of 
her  husband  or  though  not  in  his  presence,  near  enough  to 
be  under  his  immediate  influence  and  control,  she  is  pre- 
sumed to  have  acted  not  voluntarily,  but  under  his  coercion, 
and  he  is  responsible  while  she  is  excused.^^  That  she  was 
more  active  than  he  in  the  commission  of  the  crime  does  not 
render  her  guilty,  but  is  a  circumstance  to  be  considered  in 
rebutting  the  presumption  of  coercion,  for  her  guilt  depends, 


the  cases  upon  this  subject,  by  Ben- 
nett and  Heard,  in  volume  1  of  their 
Leading  Criminal  Cases,  page  81:  1. 
There  is  no  objection  in  law  to  an 
indictment  against  the  wife  alone, 
charging  her  directly  with  an  ofEense; 
2.  There  is  no  objection  in  law  to  an 
indictment  charging  a  husband  ancT 
wife  jointly  with  the  commission  of 
an  offense;  3.  If  upon  the  trial  of 
the  wife  alone,  or  jointly  with  her 
husband,  it  appear  in  evidence  that 
the  husband  was  actually  present 
when  the  wife  committed  the  act,  his 
coercion  will,  with  some  exceptions, 
136  presumed,  and  the  wife  should  be 
acquitted. 

-~>  4  Bl.  Com.,  p.  28;  and  he  con- 
tinues: "Which  doctrine  is  at  least 
a  thousand  years  old  in  this  kingdom, 
being  to  be  found  among  the  laws  of 
King  Ina,  the  West  Saxon.  And  it 
appears  that  among  the  northern  na- 
tions on  the  continent,  this  privilege 
extended  to  any  woman  transgress- 
ing in  concert  with  a  man,  and  to 
any  servant  that  committed  a  joint 
offence  with  a,  freeman;   the  male  or 


freeman  only  was  punished,  the 
female  or  slave  dismissed:  'Froeul 
d/uibio  quod  alterum  libertas,  alterum 
necessitas  impelleret'  (because  doubt- 
less the  one  did  it  of  his  own  free 
will,  the  other  of  necessity).  But 
(besides  that  in  our  law,  which  is  a 
stranger  to  slavery,  no  impunity  is 
given  to  servants,  who  are  as  much 
free  agents  as  their  masters)  even 
with  regard  to  wives  the  rule  admits 
of  an  exception  in  crimes  that  are 
mala  in  se  (wrong  in  itself),  and 
prohibited  by  the  law  of  nature,  as 
murder  and  the  like;  not  only  be- 
cause these  are  of  a  deeper  dye,  but 
also,  since  in  a  state  of  nature  no  one 
is  in  subjection  to  another,  it  would 
be  unreasonable  to  screen  an  offender 
from  the  punishment  due  to  natural 
crimes,  by  the  refinements  and  subor- 
dinations of  civil  society." 

28  1  Hale  P.  C,  §  10;  Common- 
wealth V.  Neal,  10  Mass,  152,  6  Am. 
Dec.  105;  Davis  v.  State,  15  Ohio,  72, 
45  Am.  Dec.  559;  Roberts  v.  People, 
19  Mich.  401;  Mulvey  v.  State,  43 
Ala.  316,  94  Am.  Dec.  684. 
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not  on  her  activity,  but  upon  whether  her  activity  was  vol- 
untary or  caused  by  the  husband's  coercion.^''  A  married 
woman,  engaged  by  her  husband  in  his  store  in  the  sale  of 
obscene  cards,  is  presumed  in  law  to  be  selling  the  same 
under  his  coercion,  and  the  common  law  which  exempted 
her  from  legal  responsibility  for  such  act,  still  subsists  in 
the  state  of  New  Jersey.  Where  the  evidence  of  such  fact 
is  clear  and  unequivocal,  a  verdict  of  acquittal  should  be 
directed.^*  But  there  must  be  some  evidence  that  the  wo- 
man is  the  wife  of  the  man  said  to  coerce  her.  The  mere 
calling  a  woman  hj  the  name  of  the  male  defendant  with 
"Mrs."  in  front  of  it  is  not  sufficient  to  raise  any  presump- 
tion of  marriage  between  them.^  The  civil  responsibility 
of  the  husband  for  the  torts  committed  by  his  wife  resolves 
itself  into :  1.  His  responsibility  for  her  torts  committed  in 
his  presence,  and  by  his  direction ;  2.  His  responsibility  for 
her  torts  committed  jointly  with  him;  and  3.  His  responsi- 
bility for  her  torts  committed  by  her  not  in  his  presence,  or 
not  by  his  direction.  The  disability  attached  to  a  married 
woman  at  common  law  in  respect  to  many  acts  which  she 
could  have  performed  if  sole  was  turned  to  her  protection 
in  regard  to  her  offenses  against  others,  when  committed 
under  certain  circumstances.  The  unity  arising  from  the 
marital  relation,  and  the  presumption  of  superiority  in  the 
husband  and  his  influence  over  his  wife,  were  reasons  urged 
to  exempt  her  from  punishment  for  certain  wrongs  perpe- 
trated by  her  when  in  his  immediate  presence.  It  was  the 
presumed  coercion  of  the  wife  by  the  husband  that  rendered  , 
him  alone  civilly  liable  for  injuries  occasioned  by  her  tor- 
tious acts  in  his  presence.  The  doctrine  has  been  adopted 
in  this  country,  with  some  limitations.*"  To  constitute 
the  coercion  or  constraint  that  will  render  the  husband  alone 
responsible,  there  are  two  essential  elements :  The  presence 
of  the  husband,  and  a  direction,  command  or  threat  that  he 

27  state  V.  Houston,  29  S.  C.  108,          30  Cassin  v.  Delaney,  38  N.  Y.  178;- 
6  S.  E.  943.  Brazil  v.  Moran,  8  Minn.  236,  83  Am. 

28  State   V.    Martini,  81   N.   J.    L.       ^^e.  772   (a  case  of  assault  and  bat- 
685,  78  Atl.  12.  tery)  ;    McKeown  v.   Johnson,   1   Mc- 

20  State   V.    Eriekson,   57    Or.   262,      ^'"'^   (®-   ^■)'   ^'^^    (»   '^^^^   °^   t""^^" 

110  Pae.   785,  111  Pac.  17.  P^^^'   *°^   ^"^   '•   ^°^^'   ^   B"^'' 

(Ky.),  681. 
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was  capable  of  enforcing.  The  fact  that  the  offense  was 
committed  in  the  husband's  presence  is  held  to  be  evidence 
of  such  direction,  but"  prima  facie  evidence,  only.  "His 
presence  furnishes  evidence  and  affords  a  presumption  of 
his  direction,  but  it  is  not  conclusive,  and  the  truth  may  be 
established  by  competent  evidence."*^  As  to  what  will 
amount  to  a  "presence"  by  the  husband  so  as  to  raise  the 
presumption  of  coercion.  Justice  Ames  says :  "But  in  order 
to  establish  the  fact  of  his  presence  it  does  not  seen  to  be 
necessary  to  show  that  the  act  was  done  literally  in  his 
sight.  If  the  husband  were  near  enough  for  the  wife  to  be 
under  his  immediate  influence  and  control,  though  not  in 
the  same  room,  it  is  sufficient.'^  If  he  were  on  the  premises, 
and  near  at  hand,  a  momentary  absence  from  the  room,  or 
a  momentary  turning  of  his  back,  might  still  leave  her  under 
his  influence."**  "The  legal  definition  'in  company  with' 
the  husband  should,  however,  receive  a  liberal  interpretation 
so  as  to  include  all  cases  of  constructive  presence."**  As 
it  is  the  presumed  constraint  placed  upon  the  wife  by  the 
presence  of  her  husband  that  exempts  her  from  liability,  if 
it  appear  that  the  tort  was  committed  out  of  the  husband's 
presence,  though  by  his  direction,  then  she  will  be  responsi- 
ble with  him;  for,  being  away  from  him,  he  could  not  en- 
force his  directions,  he  had  not  the  capacity  to  coerce.*" 
From  these  cases  it  results  that  to  release  the  wife  from 
liability  for  her  torts  it  is  necessary  that  the  husband  should 
have  directed  their  commission,  and  should  have,  by  his 
presence,  actual  or  constructive,  exerted  such  an  influence 
over  her  as  to  compel  obedience  to  that  direction.  The  sole 
responsibility  of  the  husband  for  torts  committed  by  him 
jointly  with  his  wife  proceeds  upon  the  same  ground  of 
coercion  of  the  wife  as  already  referred  to,*®  where  a  joint 

SI  Cassin  v.  Delany,  supra;  Wage-  33  Commonwealth     v.     Welch,     97 

ner  v.   Bill,   19  Barb.    (N.   Y.)    321;  Mass.  593. 

Brazil  v.  Moran,  8  Minn.  236,  83  Am.  34  Schouler,  Dom.  Eelations,  104. 

Dec.    772,   and    City   Council   v.   Van  3^  ^^^^^^    ^_   ^  ^^^^_ 

Boven,  2  McCord   (S.  C),  465;   Per-  ^j^^„  ^  ^^^^^^  ^„^,.„_ 

guson  V.   Brooks,   67  Me.  251.  „„  ,,  „  t  1.  ■■•.«■,-,     ^ 

„„  _,  ,,,        Tj    1     11  /~(  -^8  MeKeown  v.  Johnson,  1  MeCord 

32  Commonwealth  v.  Burk,  11  Gray  ' 

(Mass.),  437;  Commonwealth  v.  Mun-       (^-   ^•^'  ^'^^• 

sey,  112  Mass.  287, 
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trespass  was  committed,^''  a  case  of  the  withholding  of  real 
estate  from  a  third  person  by  the  husband  and  wife;*^  or  a 
joint  trespass.*^  It  is  conceived  that  the  same  rules  as  to 
presumption  of  constraint  apply  in  cases  of  joint  torts  as 
were  laid  down  concerning  the  torts  of  the  wife  alone,  com- 
mitted in  her  husband's' presence.  The  rule  of  the  common 
law  that,  for  all  torts  of  the  wife  committed  not  in  her  hus- 
band's  presence,  nor  by  his  direction,  he  must  be  sued  as  a 
codefendant  with  her,  has  been  very  generally  adopted  in 
this  country.*"  The  reason  of  the  common-law  rule  is,  that 
the  unity  of  the  marriage  state  rendered  the  wife  incapable 
of  being  sued  without  her  husband — and  not  that,  in  con- 
templation of  law,  he  is  guilty.  His  liability  continues  only 
so  long  as  the  marriage  relation  exists,  and  in  case  of  his 
death,  the  action  would  survive  against  her.*^ 

§  91a  (90).    Synopsis  of  the  preceding  sections — Effect 
of  married  woman's  acts — Statutes. — The  law  may  therefore 


37  Meegan  v.  Gunsollis,  19  Mo. 
417. 

38  Dailey  v.  Houston,  58  Mo.  361. 

39  Sisco  V.  Cheeney,  Wright  (Ohio), 
9;  Park  v.  Hopkins,  2  Bail.  (S.  C.) 
411. 

*o  For  the  slanderous  words  used 
by  the  wife  he  has  been  held  jointly 
responsible  in  McElfresh  v.  Kirken- 
dall,  36  Iowa,  224;  Luse  v.  Oaks,  36 
Iowa,  562;  Sunman  v.  Brewiu,  52 
Ind.  140;  Fowler  v.  Chichester,  26 
Ohio  St.  9;  for  her  libel,  in  Tait  v. 
Culbertson,  57  Barb.  (N.  "S.)  9;  for 
her  assault  and  battery,  Coolidge  v. 
Parris,  8  Ohio  St.  595;  Anderson  v. 
Hill,  53  Barb.  (N.  Y.)  238;  for  her 
trespass,  MeKeown  v.  Johnson,  1  Me- 
Cord  (S.  C),  578;  Whitmore  v.  De- 
lano, 6  N.  H.  543;  and  the  recent 
case  of  Ferguson  v.  Brooks,  67  Me. 
251;  for  her  burning  of  a  mill,  Ball 
V.  Bennett,  21  Ind.  427,  83  Am.  Dec. 
356.  But  in  Massachusetts,  the  stat- 
ute of  1871,  chapter  312,  provides  that 
the  husband  must  have  aided,  abetted, 
advised  or  otherwise  encouraged  the 
act,  to  render  him  liable  for  the  torts 


of  his  wife:  Austin  v.  Cox,  118  Mass. 
58.  There  is  also  a  similar  statutory 
provision  in  Illinois:  Martin  v.  Rob- 
son,  65  111.  129,  16  Am.  Eep.  578. 
Another  departure  from  the  general 
rule  has  been  made  in  those  states 
where  it  has  been  enacted  that,  as 
regards  her  separate  property,  the 
wife  may  sue  and  be  sued  alone.  It 
ia  this:  For  injuries  caused  by  the 
wife  in  the  management  and  control 
of  her  separate  property,  she  alone  is 
responsible;  Baum  v.  Mullen,  47  N. 
Y.  577;  Peak  v.  Lemon,  1  Lans.  (N. 
Y.)  295.  In  this  latter  case,  an  ac- 
tion for  a  conversion  by  the  wife  of 
a  property  claimed  as  her  separate 
property,  it  is  said:  "That  she  is 
liable,  and  that  her  husband  is  not 
liable,  and  that  it  is  not  the  validity 
but  the  nature  of  her  claim  which 
becomes  the  test  of  her  responsibility 
and  of  his  exemption."  So,  also,  in 
Maine:  Ferguson  v.  Brooks,  67  Me. 
251. 

<l  Kowing  V.  Manly,  49  N.  Y.  198, 
10  Am.  Eep.  346;  Sunman  v.  Brewin, 
52  Ind.  140. 
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be  said  to  be :  1.  That  a  wife  is  not  liable  for  any  criminal 
act  (except,  as  is  maintained  by  some  authorities,  treason, 
murder  and  some  kinds  of  robbery),  where  the  act  is  done 
under  the  actual  coercion  of  the  husband.  2.  Such  coercion 
is  presumed  from  the  husband's  presence  in  the  case  of 
all  minor  felonies  and  misdemeanors.  3.  The  presumption 
does  not  arise  in  the  case  of  the  graver  felonies.  ;  4.  Nor  in 
cases  where  the  wife  is  indicted  for  keeping  a  disorderly 
house  (with  the  exceptions  already  noted).  5.  The  pre- 
sumption of  marital  coercion  is  merely  prima  facie  and  may 
be  rebutted.  6.  A  married  woman  who  acts  independently 
in  the  commission  of  a  crime  may  be  convicted  as  if  she  were 
a  feme  sole.  7.  The  presence  of  the  husband,  which  will 
excuse  the  wife,tneed  not  be  actual.  8.  The  effect  of  the 
married  women's  acts  has  not  been  to  materially  change  or 
modify  the  rules  of  evidence  or  the  legal  presumptions  ap- 
plicable to  married  women  or  their  acts  in  criminal  pro- 
ceedings. With  the  movement  for  granting  further  privi- 
leges to  women,  perhaps  Sir  J.  F.  Stephen's  prophecy  may 
yet  be  fulfilled r*^  "Surely  as  matters  now  stand  and  have 
stood  for  a  great  length  of  time,  married  women  ought,  as 
regards  the  commission  of  crime,  to  stand  exactly  on  the 
same  footing  as  other  people.  But  owing  partly  to  the 
harshness  of  the  law  in  ancient  times, ,  and  partly  to  its 
uncertain  and  fragmentary  condition,  it  is  disfigured  by  a 
rule  which  is  tolerable  only  because  it  is  practically  evaded 
on  every  occasion  where  it  ought  to  be  applied."^*  A  very 
eminent  legal  writer  has  said  that  the  net  result  of  the  mar- 
ried women's  acts  seems  to  be  that  the  judges  will  be  some- 
what inclined  to  treat  them  as  a  sort  of  imperfect  legis- 
lative recognition  of  the  fact  that  the  presumption  of  marital 
coercion  has  no  adequate  foundation  as  society  is  now  con- 
stituted, and  probably  to  carry  still  further  the  practice  of 
evading  the  rule,  which  Sir  J.  F.  Stephen,  in  the  passage 
quoted  above,  very  truly  states  to  be  the  only  reason  why 

■42  Note    to    article    30,    Digest    of  Mass.  225;  Commonwealth  v.  Uannon, 

Criminal  Law.  97  Mass.  547;  Gommonwealtli  v.  Car- 

■43  See    on  this    subject,    Common-  roll,   124  Mass.   30;   Quick  v.   Miller, 

wealth   r.    Burk,    11     Gray     (Mass.),  103  Pa.  67. 
437  J     Commonwealth     v.     Wood,    97 
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the  existence  of  the  rule  is  tolerated.  Such  a  state  of  things 
is,  it  must  be  admitted,  eminently  unsatisfactory,  and  the 
matter  seems  to  call  very  urgently  for  that  legislative  in- 
terference by  which  alone  it  can  now  be  adjusted  on  a  ra- 
tional basis.^* 

§  92  (91).  Same  subject— Nature  and  limits  of  the  pre- 
sumption.— Inasmuch  as  the  presumption  is  partly  founded 
on  the  sentiment  of  wifely  obedience  and  submission  to  the 
husband,  so  it  may  be  rebutted  by  the  equally  quaint  idea 
of  self-assertion  by  the  wife  in  his  absence.  Therefore,  ex- 
cept he  is  present,  she  can  derive  no  benefit  from  the  infer- 
ence of  his  coercion.  But  although  the  presumption  does 
not  arise,  unless  the  tortious  or  criminal  act  is  performed  in 
the  presence  of  the  husband,  it  is  not  necessary,  as  we  have 
shown,  that  he  should  be  literally  present;  thus,  if  he  is 
momentarily  out  of  the  room  or  otherwise  out  of  her  im- 
mediate presence,  but  under  such  circumstances  that  his  in- 
fluence over  her  maj''  be  supposed  to  continue,  the  presump- 
tion may  still  arise.*^  If  the  crime  is  commenced  in  the 
absence  of  the  husband  but  completed  in  his  presence,  the 
presumption  arises.  If  a  wife,  at  the  instigation  and  re- 
quest of  her  husband,  procures  a  revolver  and  takes  it  to 
him  in  jail,  where  he  is  confined,  for  the  purpose  of  assist- 
ing him  to  escape,  and  he  actively  participates  with  her  in 
conveying  the  revolver  into  the  jail,  it  must  be  presumed 
that  she  acts  under  his  direction  and  coercion,  and  she  is 
entitled  to  acquittal  of  any  charge  brought  against  her  for 
the  commission  of  such  act,  unless  such  presumption  is  re- 
butted.*^    Some  of  the  cases  have  carried  the  doctrine  far 

*4  Tie    late    A.    C.    Freeman,     in  husband     of    all    complicity     in    the 

monographic  note  to    Bibb    v.   State  crime,    and    so    did    other    testimony, 

(supra),  33  Am.  St.  Eep.   96.  and  the  court  ruled  that  she  was  re- 

45  Commonwealth  v.  Burk,  11  Gray  sponsible   for  her  own   acts,  and  the 

(Mass.),  437;  Commonwealth  v.  Mun-  presumption  was  rebutted.     See,  also, 

sey,  112  Mass.  287.  Rex  v.  Knight,  1  Car.  &,  P.   116,    a 

48  State  V.  Miller,  162  Mo.  253,  85  similar  case;  1  Bishop  on  New  Crimi- 

Am.  St.  Eep.  498,  62  S.  W.  692.     In  nal    Law,    §    359;    and    monographic 

State  V.  Ma  Foo,  110  Mo.  7,  33  Am.  note  to  Bibb  v.  State,  94  Ala.  31,  10 

St.  Rep.  416,  19  S.  W.  222,  the  wife  South.  506,  33  Am.  St.  Eep.  88. 
by   her   own   evidence   exonerated  her 
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beyond  the  bounds  of  reason  and  have  applied  the  presunap- 
tion  to  shield  the  wife  when  she  had  actually  engaged  in 
crime  in  the  absence  of  her  husband,  or  under  such  circum- 
stances that  the  idea  of  coercion  or  fear  seemed  absurd.*^ 
The  rule  came  to  prevail  at  common  law  at  a  time  when  the 
husband  was  the  undoubted  autocrat  over  the  property  and 
person  of  the  wife.  But  the  husband  no  longer  has  any 
such  legal  supremacy,  and  there  is  every  reason  for  apply^ 
ing  somewhat  more  cautiously  this  presumption,  which  in  a 
different  state  of  the  law  was  highly  favored.  The  pre- 
sumption was  never  conclusive;  and  the  modern  decisions 
have  proceeded  on  the  theory  that  it  may  be  easily  rebutted. 
It  will  be  seen  by  referring  to  the  decisions  cited  that  the 
circumstances  of  the  case  may,  without  independent  evi- 
dence, rebut  the  inference  of  coercion ;  or  it  may  be  shown 
that  the  wife  was  the  instigator  or  more  active  party,  or 
that  the  husband,  although  present,  was  incapable  of  co- 
ercion, or  that  the  wife  was  the  stronger  of  the  two.^*  It  is 
error  to  exclude  the  testimony  of  the  husband  that  the  wife 
acted  of  her  own  motion  and  without  coercion.*^  In  an 
Arkansas  case,^"  the  court  reduced  to  four  very  succinct 
rules  the  circumstances  under  which  a  married  woman  may, 
commit  a  tort,  and  the  different  liabilities  attached  to  each. 
The  court  says  that  the  torts  of  a  married  woman  may  be 
committed  under  any  of  the  following  circumstances:  1. 
Where  the  husband  is  absent,  and  had  no  knowledge  of  the 
intended  act ;  2.  Where  the  husband  is  absent,  but  where 
the  tort  is  done  under  his  direction  and  instigation ;  3.  Where 
the  husband  was  present,  but  the  wife  acted  of  her  own 
volition;  and  4,  Where  the  tort  is  committed  in  the  com- 
pany of  the  husband,  and  by  his  command  or  encourage- 

47  Eex  V.  Knight,  1  Car.  &  P.  116,  Council,  v.  Van  Eoven,  2  McCord  (S. 
and  cases  cited  in  the  note  to  this  C),  465;  Terguson  v.  Brooks,  67  Me. 
case;  Henley  v.  Wilson,  137  Cal.  273,  251;  Franklin's  Appeal,  115  Pa.  534, 
92  Am.  St.  Bep.  160,  58  L.  E.  A.  941,  2  Am.  St.  Kep.  583,  6  Atl.  70. 

70   Pae.    21.     See   note,    92    Am.    St.  *9  Cassin  v.  Delany,  38  N.  Y.  178; 

Eep.  167.  Brazil  v.  Moran,  8  Minn.  236,  83  Am. 

48  Marshall  v.  Oakes,  51  Me.   308;       Dec.  772,  and  note. 

Wagener   v.   Bill,   19   Barb.    (N.    Y.)  50  Kosminsky  v.  Goldberg,  44  Ark. 

321;    Brazil  v.   Moran,   8   Minn.   236,       401. 
(33    Am.    Dec.    772,    and    note;     City 
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meat.  "In  the  first  three  cases,  they  are  jointly  liable,  and 
the  wife  must  be  joined.  She  is  really  the  offending  party, 
and  if  the  marriage  should  be  dissolved  by  divorce  or  the 
death  of  either  spouse  before  judgment  recovered,  the  lia- 
bility of  the  husband  ceases.  He  is  joined  because  the  wife 
cannot  be  sued  alone.  But  in  the  last  case  supposed,  the 
law  considers  the  tort  as  committed  by  the  husband,  and  he 
alone  is  liable."" 

§  93  (92).  Presumption  of  legitimacy. — There  is  no  pre- 
sumption of  the  law  more  firmly  established  and  founded 
on  sounder  morality  and  more  convincing  reason  than  the 
presimiption  that  children  born  in  wedlock  are  legitimate.^^ 
In  his  work  on  Evidence,  Stephen  thus  states  the  modern 
English  rule  as  to  the  presumption  in  favor  of  legiti- 
macy: "The  fact  that  any  person  was  born  during  the  con- 
tinuance of  a  valid  marriage  between  his  mother  and  any 
man,  or  within  such  a  time  after  the  dissolution  thereof  and 
before  the  celebration  of  another  valid  marriage,  that  his 
mother's  husband  could  have  been  his  father,  is  conclusive 
proof  that  he  is  the  legitimate  child  of  his  mother's  husband, 
unless  it  can  be  shown,  either  that  his  mother  and  her  hus- 
band had  no  access  to  each  other  at  any  time  when  he  could 

61  In  trover,  for  the  unlawful  con-  tention,   can    be    maintained     against 

version  of  a  chattel,  alleged  to  have  the  husband  only:   Shaw  v.  Hallihan, 

been    committed    by    the    wife,    both  46  Vt.  389-393,  14  Am.  Rep.  628. 
husband  and  wife  may  be  joined,  but  52  Strode     v.     McGowan,    2     Bush 

the    conversion    must    be    alleged    to  (Ky.),   621;   Gaines  v.  New  Orleans, 

have  been  for  the  benefit  of  the  hus-  6  Wall.   (U.  S.)   642,  18  L.  Ed.  950; 

band.     It   is   erroneous   to   charge   it  Gaines  v.  Hennen,  24  How.    (U.  S.) 

to  have  been  for  their  joint  benefit;  553,   16   L.     Ed.   770;     Zaehmann    v. 

Estill  V.   Eort,   2  Dana    (Ky.),   239;  Zaehmann,   201   111.   380,   94  Am.   St. 

Tobey  v.   Smith,   15    Gray     (Mass.),  Rep.    180,   and   note,    66    N.   E.    L'56. 

535;    Knowing    v.   Manly,    49   N.    Y.  On    the   general   subject   of   this   sec- 

192-198,    10    Am.    Rep.    346;    Heckle  tion,    see    note      to    Weatnerford     v. 

V.  Lurvey,  101  Mass.  344,  3  Am.  Rep.  Weatherford,  56  Am.  Dec.  206;  Wal- 

366.     The   conversion  of  property  to  lace   v.    Wallace,    126    Am.    St.    Rep. 

use  merely  by  the  wife    is  to  the  use  261;    Goss   v.    Proman,    8    L.    R.    A. 

of  her  husband,   and  not  of  herself.  102 ;    Woodward    v.    Blue,    10    L.    K. 

The     mere     detention     of     property  A.  662;  Power  v.  Howie,  6  Atl.  210; 

wrongfully  by  her  is  not  her  tort,  but  Johnston  v.  Hazen,  26  C.  L.   T.  317, 

her    husband's.     This    appears    from  3  N.  B.  Eq.   147;   Robb  V.  Kobb,  20 

the   fact  that  the   action   of   detinue,  Ont.  Rep.  591. 
the  gist  of  which   was  wrongful   de- 


449 


PEESUMPTIONS. 


§  93;  (92) 


have  been  begotten,  regard  being  had  both  tc  the  date  of 
the  birth  and  to  the  physical  condition  of  the  husband  or 
that  the  circumstances  of  their  access  (if  any)  were  such  as 
to  render  it  highly  improbable  that  sexual  intercourse  took 
place  between  them  when  it  occurred.  "^  This  presumption 
is  the  application  of  a  particular  branch  of  the  broader  pre- 
sumption in  favor  of  innocence.  Odiosa  et  inhonesta  non 
sunt  in  lege  praesumenda.  At  one  time,  if  it  appeared  that 
the  husband  waswithin  the  four  seas  at  any  time  during  the 
pregnancy  of  the  wife,  the  presumption  in  favor  of  legit- 
imacy was  conclusive.^*  This  absurd  rule  could  not  long 
endure  even  in  a  system  of  jurisprudence  which  abounded 
in  legal  fictions,  and  after  various  attempted  exceptions  and 
classifications,  all  of  which  were  illogical  and  unsatisfactory, 
the  rule  came  to  prevail  in  England  substantially  as  stated 
by  Stephen,  leaving  the  question  of  legitimacy  to  be  de- 
termined by  the  court  or  jury  on  the  evidence  presented  as 
to  the  access  or  nonaccess  of  the  husband.®^    In  two  Illinois 


53  Eeynold's  Steph.  Bv.,  art.   98. 

54  Eex  T.  Alberton,  1  Ld.  Eaym. 
.^95,  91  Eng.  Eeprint,  1163;  Eeg.  v. 
Murrey,  1  Salk.  122,  91  Eng.  Re- 
print, 115.  But  see  King  v.  Luile,  8 
East,  193,  103  Eng.  Eeprint,  316. 

55  2  Kent,  Com.  211.  For  cases 
illustrating  the  various  stages  of  the 
doctrine  on  this  subject,  see  Reg.  v. 
Murrey,  1  Salk.  122,  91  Eng.  Re- 
print,' 115;  Kex  v.  Alberton,  1  Ld, 
Raym,  395;  91  Eng.  Reprint,  1163; 
King  V.  Luffe,  8  East,  193,  103  Eng. 
Reprint,  316;  Pendrell  v.  Pendrell,  2 
Str,  925,  93  Eng.  Reprint,  945.  In 
Hargrave  v.  Hargrave,  9  Beav.  552, 
50  Eng.  Reprint,  457,  it  was  said 
that  this  presumption  would  not  be 
rebutted  by  circumstances  which  cre- 
ated only  doubt  and  suspicion,  but  it 
would  be  wholly  removed  by  showing 
that  the  husband  was :  1.  Incompetent ; 
2.  Entirely  absent,  so  as  to  have  no 
intercourse  or  eommunicatipn  what- 
ever with  the  mother;  3.  Entirely  ab- 
sent at  the  period  during  which  the 

Evidence  I — 29 


child  must,  in  the  course  of  nature, 
have  been  begotten;  and  4.  Present 
only  during  such  circumstances  as  af- 
forded clear  and  satisfactory  proof 
that  there  was  no  sexual  intercourse. 
And  Shuler  v.  Bull,  13  Rep.,  N.  S., 
156,  held  that  while  the  principle  ex- 
pressed in  the  maxim.  Pater  est  quern 
nuptiae  demonstrant,  was  entitled  to 
great  influence,  yet  the  question  of 
the  paternity  of  a  child  born  in  Vi'ed- 
Iffck  was  one  of  fact,  to  be  deter- 
mined upon  competent  evidence.  The 
evidence,  however,  must  be  strong, 
distinct,  clear,  and  satisfactory:  Har-' 
grave  v.  Hargrave,  9  Beav.  552,  50 
Eng.  Reprint,  457;  Plowes  v.  Bossey, 
2  Drew.  &  S.  145,  31  L.  J.  Ch.  681, 
8  Jur.,  N.  S.,  352,  62  Eng.  Eeprint, 
576;  Vernon  v.  Vernon,  6  La.  A'nn. 
243.  The  ornis  prohandi  lies  entirely 
on  the  part  of  those  who  wish  to 
show  the  illegitimacy:  PJowes  v.  Bos- 
sey, supra.  See,  also,  Head  v.  Head, 
1  Sim.  &  St.  150,  57  Eng.  Reprint, 
61;   Atchley  v.  Sprigg,   33  L.  J.  Ch. 
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cases,''*  the  law  is  very  clearly  set  out.  A  legitimate  child 
being  one  born  in  legal  wedlock  or  within  competent  time 
thereafter,  the  presumption  of  legitimacy  arising  from  birth 
in  wedlock  is  not  overcome  by  proof  of  antenuptial  concep- 
tion. A  child  born  during  wedlock  is  presumed  to  be  legiti- 
mate, though  the  husband  and  wife  have  been  married  but 
fifteen  days,  and  she  had  been  divorced  from  her  former 
husband  but  twenty  days,  such  divorce  being  based  upon 
service  of  process  by;  publication,  and  there  being  no  evi- 
dence showing  whether  or  not  such  husband  was  a  resident 
of  the  state,  or  lived  with  his  wife  at  or  within  the  period 
of  conception.°^    Whenever  the  child  is  born  in  lawful  wed- 


345.  As  to  presumption  of  marriage, 
see  S  87,  (mte.  Shakespeare  recog- 
nizes this  rule: 

"K.  John: 
Sirrah,  your  brother,  is  legitimate; 
Your  father's  wife  did  after  wedlock 

hear  him; 
And,  if  she  did  play  false,  the  fault 

was  hers; 
Which  fault  lies  on  the  hazard  of  all 

husbands 
That  marry  wives." 

— King  John,  Act  1,  Scene  1, 

"Miranda : 
Sir,  are  not  you  my  father— 
'  Frospero: 

Thy  mother  was  a  piece  of  virtue,  and 
She  said  thou  wast  my  daughter." 
— The  Tempest,  Act  1,  Scene  S. 

Be  Illinois  Land  &  Loan  Co.  v. 
Bonner,  75  111.  315;  Zaohmann  v. 
Zachmann,  201  111.  380,  94  Am.  St. 
Eep.   180,   66   N.   E.   256. 

B7  Zachmann  v.  Zaohmann,  supra; 
1  Bl.  Com.  446.  The  doctrine  of 
choice  of  fathers  and  extra  legiti- 
macy, together  with  the  origin  of  the 
period  of  the  widow's  mourning,  are 
thus  treated  by  Blackstone  in  the 
same  volume,  at  page  457,  Choice  of 
Fathers:  "But,  if  a  man  dies,  and 
his  widow  soon  after  marries  again, 
and   a   child   is   born   within   such   a 


time  as  that  by  the  course  of  nature 
it  might  hav.e  been  the  child  of  either 
husband;  in  this  case  he  is  said  to 
be  more  than  ordinarily  legitimate; 
for  he  may,  when  he  arrives  to  years 
of  discretion,  choose  which  of  the 
fathers  he  pleases.  To  prevent  this, 
among  other  inconveniences,  the  civil 
law  ordained  that  no  widow  should 
marry  infra  annum  luctv^  (within  tiie 
year  of  mourning),  a  rule  which  ob- 
tained so  early  as  the  reign  of 
Augustus,  if  not  of  Eomulus:  and 
the  same  constitution  w^as  probably 
handed  down  to  our  early  ancestors 
from  the  Romans,  during  their  stay 
in  this  island;  for  we  find  it  estab- 
lished under  the  Saxon  and  Danish 
governments."  As  a  fact  the  laws  of 
Ethelred  and  Canute  contain  the 
pnactment.  Sit  omnis  vidua  sine  ma- 
rito  dw>decim  metises.  (Let  every 
widow  remain  unmarried  twelve 
months.)  Stephen  in  a  note  to  art. 
98  says  that  he  is  not  aware  of  any 
decision  as  to  the  paiternity  of  a  child 
born  say  six  months  after  the  death 
of  one  husband,  and  three  months 
after  the  mother's  marriage  to  an- 
other. Amongst  common  soldiers  in 
India  such  a  question  might  easily 
arise.  The  rule  in  European  regi- 
ments is  that  a  widow  not  remarrieil 
within   the   year    (it   used   to   be   six 
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lock,  the  husband  not  being  separated  from  his  wife  by  a 
sentence  of  divorce,  sexual  intercourse  is  presumed  to  have 
taken  place  between  the  husband  and  wife,  until  the  pre- 
sumption is  encountered  by  such  evidence  as  proves  to  the 
satisfaction  of  those  who  are  to  decide  the  question  that 
such  intercourse  did  not  take  place  at  any  time  when  by 
such  intercourse  the  husband  could  be  the  father  of  the 
child.^^  To  bastardize  a  child  born  in  lawful  wedlock,  the 
most  clear  and  conclusive  eviden^ce  of  nonaccess  is  re- 
quired.^^  It  is  a  familiar  rule  that  issue  born  in  wedlock, 
though  begotten  before,  is  presumptively  legitimate.®" 
Many  of  the  states  have  incorporated  the  presumption  in 
their  codes,  following  that  already  dealt  with — that  a  man 
and  woman  deporting  themselves  as  husband  and  wife  have 
entered  into  a  lawful  contract  of  marriage — in  the  words, 
"That  a  child  born  in  lawful  wedlock,  there  being  no  di- 
vorce from  bed  and  board,  is  legitimate."*^  In  addition 
there  is  the  conclusive  presumption  that  the  issue  of  a  wife 
cohabiting  with  her  husband,  who  is  not  impotent,  is  in- 
disputably presumed  to  be  legitimate;®^  and  that  the  pre- 
sumption of  legitimacy  can  be  disputed  only  by  the  husband 
or  wife,  or  the  descendant  of  one  or  both  of  them.  Illegit- 
imacy, in  such  case,  may  be  proved  like  any  other  f  act.^  So 
a  child  born  after  an  interlocutary  decree  in  divorce  and 
before  final  judgment  would  have  the  same  rights,  as  though 
no  proceedings  had  been  taken,  independently  of  the  pro- 
tection afforded  by  statute  to  children  of  divorced  persons.^ 

montlis)  must  leave  the  regiment;  the  State  v.   Herman,   13   Ired.    (N.   C.) 

result   was,  and  is,   that  widowhoods  502;  State  v.  Komaine,  58  Iowa,  46, 

are  usually  very  short.  11  N.  W.  721.     See,  also.  Succession 

58  Banbury  v.  Peerage,  1  Sim.  &  of  Ledet,  122  La.  200,  47  South. 
St.  153,  57  Eng.  Reprint,  62.  506. 

59  Steph.  Ev.,  art.  98;  Hynes  v.  ei  Gal.  Code  Civ.  Proe.,  S  1963 
McDermottt,  91  N.   Y.  451,  43  Am.  (31). 

Bep.   677;  Watts  v.   Owens,   62  Wis.  62  Cal.  Code  Civ.  Proc.,  §  1962  (5). 

512,    22    N.   W.    720;    In   re   Eohb's  63  Cal.  Civ.  Code,  §  195;  and  see, 

Estate,  37   S.   C.   19,   16  S.   B.   241;  also,   Estate    of    Campbell,    12    Cal. 

Scott   V.    HUlenberg,    85    Va.   245,    7  App.   707,   108  Pao.   669,  676. 

g_  E.  377.  64  Estate   of  Dargie,   162   Cal.   51, 

60  Miller  v.  Anderson,  43  Ohio  St.  121  Pac.  320.  "It  is  the  final  judg- 
473,  54  Am.  Eep.  823,  3  N.  B.  605;  ment  that  grants  the  divorce.  The 
Tioga  Co.  v.  South  Creek,  75  Pa.  433;  interlocutory  judgment  does  not  have 
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Where  a  father  addressed  a  letter  to  Ms  child  as  his  son, 
prima  facie  his  legitimate  son  was  understood  by  the  mode 
of  address.®^  And  where  a  man  contracted  a  bigamous  mar- 
riage and  children  were  born  of  it,  and  after  twenty-five 
years  from  the  death  of  all  the  parties  to  the  marriages  the 
question  of  the  legitimacy  of  the  issue  was  raised,  the  court 
presumed  the  validity  of  the  second  marriage  in  favor  of 
legitimacy,  and  the  onus  of  proving  the  first  marriage  was 
in  effect  at  the  time  of  the  second  was  thrown  on  the  party 
attacking  the  second  one.*® 

§  94  (93),  Same — How  Rebutted. — The  presumption  of 
legitimacy  is  so  strong  that  it  can  only  be  overcome  by 
proof  that  the  husband  is  not  the  father  of  the  child. 
Hence  at  once  there  was  furnished  for  consideration  the 


that  effect.  It  merely  declares  the 
right:  that  the  party  is  'entitled'  to 
a  divorce,  a  divorce  to  be  afterward 
adjudged.  By  the  terms  of  the  stat- 
ute, it  is  the  final  judgment  alone 
that  grants  the  divorce,  dissolves  the 
marriage,  restores  the  parties  to  the 
status  of  single  persons  and  permits 
each  to  marry  again.  The  statute 
does  not  itself  declare  the  marriage 
dissolved  at  the  expiration  of  the 
year  from  the  interlocutory  judgment. 
It  merely  suspends  for  one  year  the 
power  of  the  court  to  dissolve  it,  and, 
in  effect,  provides  that  it  becomes 
dissolved  only  when,  after  the  expira- 
tion of  that  period,  the  court  has,  by 
its  final  judgment,  so  declared.  In 
th«  meantime  the  parties  remain  in 
the  legal  relation  of  husband  and 
wife.  This  is  in  harmony  with  the 
decisions  in  Deyoe  v.  Superior 
Court,  140  Cal.  484,  98  Am.  St.  Eep. 
73,  74  Pac.  28;  Grannis  v.  Superior 
Court,  146  Cal.  250,  106  Am.  St.  Eep. 
23,  79  Pac.  891,  and  Periera  v.  Peri- 
era,  156  Cal.  9,  134  Am.  St,  Rep. 
107,  23  L.  R.  A.,  N,  S.,  880,  103  Pac. 
488.  There  is  nothing  inconsistent 
with  this  in  Claucliua  v.  Melvin,  146 
Cal.  257,  79  Pac.  897,     The  question 


here  involved  did  not  arise  and  was 
not  discussed  in  that  case.  It  follows 
from  what  we  have  said  that,  at  the 
time  of  the  death  of  the  decedent,  Er- 
minia  P.  Dargie  was  his  wife  and  that 
she  is  now  entitled  to  such  rights  as 
the  law  confers  upon  her,  under  the 
circumstances,  as  his  widow,  including 
the  right  to  a  family  allowance"  r  Es- 
tate of  Dargie,  162  Cal.  51,  121  Pac. 
320.  California  Civil  Code,  section 
194,  provides  that  all  children  of  a 
woman  who  has  been  married,  born 
within  ten  .months  after  the  dissolution 
of  the  marriage,  are  presumed  to  be 
legitimate  children  of  the  marriage. 

65  State  V.  McDonald,  55  Or.  419, 
103  Pac.  512,  104  Pac.  967,  106  Pac. 
444. 

68  In  re  Stanton,  123  N.  Y.  Supp. 
458.  This  case  is  to  be  noted,  as  it 
contains  valuable  discussion  on  flie 
difference  of  the  rulings  of  the  New 
York  courts  (see  Matter  of  Hamilton, 
76  Hun,  208,  27  N.  Y.  Supp.  813) 
and  those  of  Indiana  and  California: 
See  Wenning  v.  Teeple,  144  lud.  189, 
41  N.  B.  600;  Hunter  v.  Hunter,  lU 
Cal.  261,  52  Am.  St.  Eep.  180,  31  L. 
R.  A.  411,  43  Pac,  756. 
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question  whether  the  nonaccess  of  the  father  was  merely  im- 
probable or  impossible.  In  England,  unless  the  husband 
was  shown  to  be  beyond  seas  during  all  the  period  in  which 
it  was  possible  for  the  wife  to  become  pregnant  and  be  de- 
livered of  a  child,  or  unless  it  could  be  shown  beyond  ques- 
tion that  the  husband  had  no  power  of  procreation,  this  pre- 
sumption was  so  absolute  that  the  doctrine  of  filiatio  non 
potest  probari  applied,  and  no  proofs  would  be  received  to 
dispute  the  legitimacy  of  the  child.®''  This  doctrine  has 
practically  been  adopted  in  the  United  States  with  the 
modification  that  if  the  child  is  born  .under  such  circum- 
stances that  render  it  impossible  that  the  husband  of  its 
mother  can  be  its  father,  then  the  child  may  be  adjudged  a 
bastard.  So  that  before  such  child  can  be  adjudged  a  bas- 
tard, the  proof  must  be  clear,  certain  and  conclusive,  either 
that  the  husband  had  no  powers  of  pi'ocreation,  or  the  cir- 
cumstances were  such  as  to  render  it  impossible  that  he 
coujd  be  the  father  of  the  child.  The  rule  seems  now  well 
established  that  the  nonaccess  need  not  be  shown  beyond 
any  possible  doubt,  but  the  presumption  of  legitimacy  is  so 
highly  favored  that  the  proof  of  nonaccess  should  be  clear 
and  satisfactory.^^    The  question,  therefore,  to  be  presented 

6T  Powell  V.  state,  84  Ohio  St.  165,  they    live    together :     Legge    v.    Ed- 

95  N.  E.   660.  nionds,   25  L.  J.   Ch.   125;     Ctommon- 

68  Wright  V.  Hicks,  15  Ga.  160,  wealth  v.  Wentz,  1  Ashm.  (Pa.)  269. 
60  Am.  Deo.  687;  Hargrave  v.  Har-  Where  a  child's  mother  was  an  In- 
grave,  9  Beav.  552,  50  Eng.  Eeprint,  dian,  proof  that  the  child  was  a  col- 
457.  Some  of  the  cases  hold  that  ored  child  will  not  be  sufficient  to 
the  proof  should  be  beyond  a  reason-  overcome  the  presumption  of  his  le- 
able  doubt:  Watts  v.  Owens,  62  Wis.  gitimaoy,  as  the  color  will  be  referred 
512,  22  N.  W.  720;  Phillips  v.  Allen,  to  that  derived  from  his  mother:  111. 
2  Allen  (Mass.),  453;  Plowes  v.  Bos-  Land  &  Loan  Co.  v.  Bonner,  75  111. 
sey,  31  L.  J.  Ch.  681,  32  Eng.  Ee-  315.  If  the  jury  are  satisfied  that 
print,  576;  Atehley  v.  Sprigg,  33  L.  intercourse  took  place  between  hus- 
J.  Ch.  345 ;  Van  Aernam  v.  Van  Aer-  band  and  wife  at  such  times  as,  in 
nam,  1  Barb.  Ch.  (N.  T.)  375;  Den-  the  course  of  nature,  to  account  for 
nison  v.  Page,  29  Pa.  420,  72  Am.  the  birth  of  the  child,  the  child  must 
Dec.  644;  Sullivan  v.  Kelly,  3  Allen  be  taken  to  be  his,  although  during 
(Mass.),  148.  If  the  husband  had  the  same  period  other  men  may  have 
access  to  the  wife,  no  evidence  short  had  intercourse  with  the  mother: 
of  his  absolute  impotence  would  bas-  Wright  v.  Holdgate,  3  Car.  &  K.-  158. 
tardize  the  issue:  Commonwealth  v.  The  fact  that  they  had  access  is  not 
Shepherd,  6  Binn.  (Pa.)  283,  6  Am.  conclusive  of  the  legitimacy:  Reg.  v. 
Dec.  449;  and  the  same  is  true  where  Mansfield,  1  Q.  B.  444,  113  Eng.  Be- 
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to  the  jury  in  a  case  of  this  character  is  not  whether  the 
mother  of  the  child  and  her  husband  did  or  did  not  have 
sexual  intercourse  at  or  about  the  time  the  wife  became 
pregnant,  but  whether,  under  the  circumstances  proven, 
such  acts  of  intercourse  were  possible.  In  other  words, 
such  circumstances  must  be  shown  by  the  evidence  as  would 
render  it  impossible  that  the  husband  of  the.  woman  could 
be  the  father  of  her  child.®*  And  when  access,  that  is,  an 
opportunity  for  sexual  intercourse,  is  shown,  the  presump- 
tion of  legitimacy  is  very  strong  indeed,'"'  though  not  con- 


print,  1203;  if  the  wife  .was  notori- 
ously living  in  adultery,  a  child  born 
would  be  illegitimate,  even  though 
the  husband  had  access :  Cope  v.  Cope, 
5  Oar.  &  P.  604;  and  to  the  same 
effect  is  Sibbet  v.  Ainsley,  3  L.  T., 
N.  S.,  583 ;  although  in  Morris  v.  Da- 
vies,  5  Clarke  &  F.  163,  7  Eng.  Re- 
print, 365,  it  was  held  that  if  access 
be  proved,  no  inquiry  could  be  made 
whether  the  husband  or  any  other 
person  was  the  parent.  See,  also, 
Hargrave  v.  Hargrave,  9  Beav.  5^2, 
50  Eng.  Eeprint,  457.  But  in  Mor- 
ris v.  Davies,  it  was  said  that  the 
legitimacy  of  a  child  born  during 
separation,  where  the  husband  lived 
within  such  a  distance  as  to  afford 
an  opportunity  of  sexual  intercourse, 
would  be  disproved,  not  only,  by  evi- 
dence showing  that  he  did  not  have 
sexual  intercourse  with  her,  but  also 
by  evidence  of  theii-  acts  and  condnct, 
such  as  that  the  wife  was  living  in 
adultery;  that  she  declared  that  she 
never  had  such  child;  that  the  hus- 
band disclaimed  all  knowledge  of  the 
child,  and  acted  up  to  his  death  as 
if  no  such  child  was  in  existence;  and 
that  the  wife's  paramour  aided  in 
concealing  the  child,  reared  it,  edu- 
cated it  as  his  own,  and  left  it  all 
his  property  by  his  will.  If  there 
was  an  opportunity  of  access,  but 
the  wife  was  notoriously  living  in 
adultery,  it  does  not  necessarily  fol- 
low that  a  child  begotten  while  such 
opportunity  existed  was  not  the  hus- 


band's: Reg.  V.  Mansfield,  1  Q.  B. 
444,  113  Eng.  Eeprint,  1203.  Evi- 
dence of  nonintercourse  for  more 
than  a  year,  continued  to  within  five 
months  of  the  birth  of  a  child,  is 
sufficient  to  establish  its  illegitimacy: 
Dean  v.  State,  29  Ind.  483.  If  a  hus- 
band is  found  to  have  gone  beyond 
seas  above  two  years  before'  the  birth 
of  a  child  born  to  his  wife,  she  re- 
maining at  home,  the  conclusion  is 
irre^stible  that  such  child  is  a  bast- 
ard: Rex  v.  Maidstone,  12  East,  550, 
104   Eng.   Reprint,    215. 

69  Public  policy  requires  that  the 
status  of  a  child  born  or  begotten  in 
lawful  wedlock  should  be  fixed  and 
certain,  and  the  immediate  exigencies 
or  even  the  apparent  justice  of  any 
particular  case  will  not  justify  a  de- 
parture from  the  rule  so  necessary 
and  salutary  to  the  best  interests  of 
society.  The  law  is  not  willing  that 
a  child  shall  be  declared  a  bastard 
to  suit  the  whims  or  purposes  of 
either  parent,  nor  upon  evidence 
merely  that  no  actual  act  of  inter- 
course occurred  between  husband  and 
wife  at  or  about  the  time  the  wife 
became  pregnant.  The  proof  must 
be  such  as  to  show  the  impossibility 
of  access,  and  this  evidence  not  only 
fails  to  prove  that,  but,  on  the  con- 
trary, it  does  show  that  access  was  a 
physical  possibility  at  all  material 
times:  Powell  v.  State,  supra. 

70  Plowes  V.  Bossey,  31  L.  .T.  Cli. 
681,  62  Eng.  Reprint,  576;  Wright  v. 
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elusive ,  it  still  being  a  question  for  trial  whether  such  in- 
tercourse has  actually  taken  placeJ^  Proof  that  husband 
and  wife  slept  together  is  said  to  affbrd  an  irresistible  in- 
ference of  sexual  intercourse;''^  and  also  that  they  resided 
in  the  same  house,  conversed  with  each  other,  ate  at  the 
same  table  and  lodged  in  adjoining  rooms  with  a  door  be- 
tween them,  and  had  ample  opportunity  for  sexual  inter- 
course if  they  chose  to  indulge  therein/^  But  it  is  open  to 
proof,  notwithstanding  the  strong  probabilities  to  the  con- 
trary, that  there  was  not  in  fact  sexual  intercourse,  although 
the  parties  may  have  lived  in  the  same  house.  If,  notwith- 
standing such  fact,  the  evidence  is  satisfactory  that  no  such 
intercourse  took  place,  the  presumption  may  be  thus  re- 
buttedJ*  The  presumption  arises,  though  the  parties  live 
apart  by  mutual  consent,  though  not  when  they  are  sepa- 
rated by  the  divorce  of  the  court.  They  are  then  presumed 
to  obey  the  judgment  of  the  court.''^ 


Hicks,  15  Ga.  160,  60  Am.  Dee.  687; 
Morris  v.  Davies,  5  Clarke  &  i'.  163, 
7  Eng.  Reprint,  365;  Cope  v.  Cope, 
5  Car.  &  P.  604;  Bury  v.  Phillpot,  2 
Mylne  &  K.  349,  39  Eng.  Reprint, 
977;  Van  Aernam  v.  Van  Aernain,  1 
Barb.  Ch.  (N.  Y.)  375.  Where  ac- 
cess is  either  expressly  or  impliedly 
admitted,  proof  of  adulterous  inter- 
course is  ordinarily  inadmissible: 
Goss  V.  Froman,  89  Ky.  318,  8  L.  R. 
A.  102,  12  S.  W.  387. 

Ti  Reg.  T.  Inhabitants  of  Mans- 
field, 1  Q.  B.  444,  113  Eng.  Reprint, 
1203;  Cope  v.  Cope,  5  Car.  &  P.  604; 
Commonwealth  v.  Shepherd,  6  Binn. 
(Pa.)  283,  6  Am.  Dee.  449;  Wright 
V  Hicks,  15  Ga.  160,  60  Am.  Dec. 
687;  Phillips  v.  Allen,  2  Allen 
(Mass.),  453;  Dennison  v.  Page,  29 
Pa.  420,  72  Am.  Dec.  644.  The  fol- 
lowing language  illustrates  the 
strength  of  the  presumption  where  ac- 
cess is  shown:  "If  it  were  proved  that 
the  wife  slept  every  night  with  her 
paramour  from  the  period  of  'Her 
separation  from  her  husband,  I  must 
still  declare  the  children  to  be  legiti- 


mate": Sir  John  Leach  in  Bury  v. 
Phillpot,  2  Mylnes  &  K.  349,  39  Eng. 
Reprint,  977. 

72  Legge  V.  Edmonds,  25  L.  J.  Ch. 
125. 

73  Shuman  v.  Shuman,  83  Wis.  250, 
53  N.  W.  455. 

74  Wright  V.  Hicks,  15  Ga.  160,  60 
Am.  Dee.  687,  where  the  husband  on 
his  wedding  night  discovered  his  wit^ 
was  with  child  and  returned  her  to 
her  parents  the  -  next  morning,  she 
having  told  him  her  stepfather  had 
seduced  her;  State  v.  Pettaway,  3 
Hawks  (10  N.  C),  623;  Rex  v.  In- 
habitants of  Mansfield,  1  Q.  B.  444; 
Cope  v.  Cope,  5  Car.  &  P.  604;  Com- 
monwealth V.  Shepherd,  6  Binn.  (Pa.) 
283,  6  Am.  Dee.  449.  Compare  Shu- 
man V.  Shuman,  83  Wis.  250,  53  N. 
W.  455.  See,  also,  notes  to  Goss  v. 
Proman,  8  L.  R.  A.  102,  and  Wood- 
ward V.  Blue,  10  L.  R.  A.  662. 

75  St.  George  v.  St.  Margaret,  1 
Salk.  123,  91  Eng.  Reprint,  115;  Sid- 
ney V.  Sidney,  3  P.  Wms.  275,  24 
Eng.  Reprint,  1060;  Hemineiiway  v. 
Towner,   1   Allen    (Mass.),   209. 
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§  95  (94).  Same — Conclusive  generally  if  sexual  inter- 
course between  husband  and  wife  is  shown. — ^If  such  sexual 
intercourse  is  shown  between  the  husband  and  wife  at  a  time 
when  by  the  laws  of  nature  the  husband  might  be  the  father 
of  the  child,  the  presumption  is  conclusive  in  favor  of  legit- 
imacy. Sexual  intercourse  is  to  be  presumed  when  personal 
access  is  not  disproved,  unless  such  presumption  is  rebutted 
by  satisfactory  evidence  to  the  contrary;  and  where  sexual 
intercourse  is  presumed,  or  proved,  the  husband  must  be 
taken  to  be  the  father  of  the  child,  unless  there  was  a  physi- 
cal or  natural  impossibility  that  such  intercourse  should 
have  produced  such  child.  Although  actual  adultery  with 
other  persons  is  established,  at  or  about  the  commencement 
of  the  usual  period  of  gestation,  yet  if  access  by  the  husband 
has  taken  place,  so  that  by  the  laws  of  nature  he  may  be 
the  father  of  the  child,  it  must  be  presumed  to  be  his,  and 
not  the  child  of  the  adulterer.  Even  though  the  wife  at  the 
time  might  have  been  living  in  adultery  with  another,  her 
sexual  intercourse  with  others  cannot,  under  such  circum- 
stances, be  given  in  evidence.'^' 

§  95a  (94).  Same  —  Impotence.  —  The  only  evidence 
which  can  in  such  a  case  rebut  the  presumption  is  that  of 
the  impotency  of  the  husband."  The  burden  of  proof  of 
such  fact  is  upon  the  one  asserting  it.''*  Impotency,  if 
shown  on  the  part  of  the  husband,  has  always  been  con- 
sidered sufficient  to  establish  the  illegitimacy  of  the  child; 
"it  is  in  some  cases  a  fact  capable  of  demonstration,  and 
if  satisfactorily  established,  is  the  most  certain  and  clearest 
proof  that  the  husband  is  not  the  father  of  the  child" ;"  and 

76  Morris  v.  Davies,  5  Clarke  &  F.  Binn.  (Pa.)  283,  6  Am.  Deo.  449; 
163,  7  Eng.  Reprint,  365;  Cope  v.  Legge  v.  Edmonds,  25  L.  J.  Ch.  125. 
Cope,  5  Car.  &  P.  604;  Hemmenway  Proof  may  be  given  that  the  husb.ind 
V.  Towner,  1  Allen  (Mass.),  209;  was  impotent  or  absent  when  the  con- 
Cross  V.  Cross,  3  Paige  Ch.  (N.  Y.)  oeption  took  place:  1  Bish.  Marr.  Div. 
130,  23   Am.  Deo.   778.    See   Cannon  &  Sep.,  §  1182. 

V.   Cannon,   7   Humph.    (Tenn.)     410,  78  State    v.    Broadway,    69    N.    C. 

an  exceptional  ease  holding  contrary  411;  Gardner  v.  State,  81  Ga.  144,  7 

view;  and  see,  also,  Herring  v.  Good-  S.  E.   144. 

son,  43  Miss.  392.  79  Nicholas'     Adulterine    Bastardy,. 

77  Commonwealth    v.    Shepherd,     6  10. 
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it  is  no  answer  to  say  that  he  has  been  the  father  of  a 
child  at  an  earlier  period  of  his  life.^"  The  presumption  of 
legitimacy  may  be  wholly  removed  by  showing  by  proper 
and  sufficient  evidence  that  the  husband  was  incompetent,^^ 
but  where  such  physical  incapacity  is  satisfactorily  made 
out  according  to  the  opinions  of  medical  witnesses,  evidence 
of  the  adultery  of  the  wife  is  still  an  important  ingredient 
in  determining  the  legitimacy  of  the  child,  because  if  the 
wife  were  of  irreproachable  character,  it  would  go  far  to 
modify  the  opinion  as  to  the  husband's  incapacity.^^  In  an 
old  case,*^  where  a  man  was  divorced  from  his  wife  on  the 
ground  of  his  perpetual  impotence,  and  then  married  an- 
other woman  by  whom  he  had  children,  the  issue  were  held 
to  be  his,  because,  as  was  said,  a  man  may  be  habilis  et  in- 
habilis  diversis  temporibus.  The  impotence  of  the  husband 
must  be  clearly  and  fully  established;^*  and  it  has  been  held 
that  where  access  of  the  husband  to  the  wife  has  been  shown, 
nothing  short  of  his  absolute  impotence  can  bastardize  the 
issue.^^  One  important  exception  to  the  rule  above  stated 
is  where  the  child  in  the  ordinary  course  of  nature  could 
not  be  the  offspring  of  the  husband  and  wife,  as  in  the  case 
of  a  mulatto  claiming  to  be  the  legitimate  son  of  a  white  wo- 
man whose  husband  was  a  white  man  and  of  the  white  race. 
The  inference  is  excluded  that  the  charge  of  illegitimacy 
rests  either  upon  the  impotency  of  the  husband  or  upon  the 
impossibility  of  his  access  to  the  wife  during  the  period 
when  she  became  pregnant.  If  the  rule  above  stated  were 
to  prevail,  the  particular  case  is  not  one  in  which  the  law 
permits  the  presumption  of  legitimacy  to  be  disputed,  and 
the  mulatto  would  have  to  be  treated  as  the  son  of  his 

80  State  V.  Broadway,  69  N.  C.  411.       and  see  Wright  v.  Hicks,  15  Ga.  J60, 

81  Hargrave  v.  Hargrave,   9   Beav.       60  Am.  Dec.  687,  and  cases  cited  in 
552,  50  Eng;  Reprint,  457.  *•!«   ""te    thereto    (p.    698),    showing 

„o  T  TTij         J     oE  T     T   nv,         ^^^^  ^^^  j^ry  are  not  limited  in  their 

82  Leggee  v.  Edmunds,  25  L.  J.  Gn.,      .       .  .      ,     „       ,     .    ,  .        ^  . 


N.  S.,  125. 


inquiries  to  the  physical  impotence  of 
the  husband,  but  that  they  must  act 

83  Bury'a  Case,  5  Co.  98b.  ^^^^  ^^^  evidence  that  will  show  the 

84  Commonwealth      v.      Wentz,      1       absolute    impossibility     of    the     hus- 
Ashm.  269.  band's  being  the  father  of  the  child, 

85  Commonwealth     v.    Shepherd,    6       from  whatever  cause  that  impossibil- 
Binn.    (Pa.)    283,   6    Am.   Dee.    449;       ity  might  arise. 
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mother's  husband.  The  modern  authorities  sustain  the 
proposition  that  the  presumption  of  legitimacy  from  the 
birth  of  a  child  during  marriage  may  be  rebutted  by  evi- 
dence which  clearly  and  conclusively  shows  that  the  pro- 
creation by  the  husband  was  impossible ;  and  that  it  is  com- 
petent to  show  that,  according  to  the  course  of  nature,  the 
husband  could  not  be  the  father  of  the  child.  "We  are 
satisfied  that  it  is  competent  for  the  complainant  to  show 
by  proof  that  it  is  contrary  to  the  laws  of  nature  for  both 
the  parents  of  a  mulatto  to  be  persons  of  the  white  race. 
It  may  be  that  the  court  would  be  justified  in  recognizing 
such  impossibility  as  a  matter  of  common  knowledge.  No 
harm  could  be  done,  however,  in  receiving  the  testimony  of 
scientific  experts  upon  this  inquiry. ' '  ^® 

§  96  (95).  Same — Relevant  facts  where  sexual  inter- 
course between  husband  and  wife  is  not  shown. — It  follows 
logically  that  where  sexual  intercourse  between  the  husband 
and  wife  is  not  shown,  and  it  is  sought  to  rebut  the  pre- 
sumption that  the  child  born  in  wedlock  is  legitimate,  a  great 
variety  of  circumstances  may  be  relevant  to  the  rebuttal; 
not  only  to  show  that  the  husband  had  not  sexual  intercourse 
with  her,  but  also  by  evidence  of  their  conduct,  such  as  that 
the  wife  was  living  in  adultery ;  that  she  concealed  the  birth 
of  the  child  from  the  husband,  and  declared  to  him  that  she 
never  had  such  child ;  that  the  husband  disclaimed  all  knowl- 
edge of  the  child,  and  acted,  up  to  his  death,  as  if  no  such 
child  was  in  existence;  and  also,  that  the  wife's  paramour 
aided  in  concealing  the  child,  reared  and  educated  it  as  his 
own,  and  left  it  all  his  property  by  his  wil'l.*^  The  doctrine 
as  laid  down  in  the  Code  Napoleon,  title  7,  section  32,  re- 
specting the  evidence  of  filiation,  is  equally  the  doctrine  of 
the  common  law:  that  "the  enjoyment  of  this  condition  is 
established  by  a  satisfactory  combination  of  facts,  indicat- 

88  Bullock  V.  Knox,  96  Ala.  195,  11  color    was    referable     to    his    mother, 

South.   339.     See,  also,   Illinois  Loan  though  the  alleged  father  was  of  the 

Co.  V.  Bonner,   75   III.  315,  in  which  white  race. 

the  fact  that  the  son  was  a  colored  87  Morris  v.  Davies,  5  Clarke  &  i\ 

man,  his  mother  being  an  Indian,  did  163,  7  Eng.  Reprint,  365. 
not  overcome  the  .presumption,  as  the 
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ing  the  connection  of  parent  and  child  between  an  individ- 
ual and  the  family  to  which  he  claims  to  belong."  The 
principal  of  these  facts  are  said  to  be,  that  the  individual 
has  always  borne  the  name  of  his  father,  to  whom  he  claims 
to  belong;  that  the  father  has  treated  him  as  his  child,  and 
in  that  character  has  provided  for  his  education,  his  main- 
tenance, and  his  establishment ;  that  he  has  been  uniformly 
received  as  such  in  society,  and  that  he  has  been  acknowl- 
edged as  such  by  the  family.^  The  absence  of  any  of  these 
conditions  would  therefore  be  relevant  in  considering  the 
conduct  of  the  parties.  It  must  not  be  lost  sight  of  that 
while  the  evidence  to  repel  the  presumption  of  legitimacy 
must  be  clear  and  positive,  nevertheless  it  has  been  held 
that  slighter  proof  repels  presumption  of  legitimacy  aris- 
ing from  marriage  in  case  of  antenuptial  conception  than  in 
case  of  post-nuptial  conception;  for  in  the  former  case  mar- 
riage only,  and  not  the  presumed  marital  sexual  intercourse, 
creates  the  presumption.  The  court  should  not  take  from 
the  jury  the  question  of  legitimacy  of  a  child,  born  in  wedlock 
but  conceived  out  of  wedlock,  where  there  is  evidence  that 
neither  the  husband  nor  his  family  recognized  the  legiti- 
macy of  the  child,  but  declared  its  illegitimacy  and  treated 
it  as  illegitimate;  that  the  child  resembled  the  reputed 
father;  that  the  mother,  by  her  conduct,  confessed  the  il- 
legitimacy of  the  child ;  that  the  husband  and  wife  lived  to- 
gether for  five  years  afterward,  and  during  that  time  she 
never  had  another  child,  but  afterward  bore  children  to  a 
second  husband.*^     This  view,  however,  of  slighter  evidence 

88  Weatherford  v.  Weatherford,  20  settled  the  law  on  the  subject.  See, 
Ala.  548,  56  Am.  Dec.  206.  See,  also,  also,  Dennison  v.  Page,  29  Pa.  422, 
valuable  note  on  affiliation  appended  72  Am.  Dee.  644.  The  syllabus  of 
thereto,  p.  210.  the  Stegall  case  says:  "If  a  man  mar- 

89  Wright  V.  Hicks,  15  Ga.  160,  60  ries  a  woman  in  such  an  advauee'd 
Am.  Dec.  687.  See,  also,  Wright  v.  state  of  pregnancy  that  the  situation 
Hicks,  12  Ga.  155,  56  Am.  Deo.  451,  of  his  wife  must  have  been  known  to 
and  note  thereon ;  Stegall  v.  Stegall,  Mm,  it  must  be  considered  as  a  recog- 
2  Brock.  (U.  S.)  256,  Fed.  Gas.  No.  nition  of  the  child,  afterwards  born, 
13,351.  In  this  case  the  opinion  of  as  his  own;  any  conduct  of  the  hus- 
Marshall,  C.  J.,  has  been  cited  in  band  after  the  birth,  indicating  a 
many  cases  which  follows  the  ease  of  belief  that  the  child  is  his,  is  de- 
Pendrell  v.  Pendrell,  2  Strange,  925,  cisive.  But  where  the  marriage  takes 
93   Eng.    Eeprint,    945,    which   really  place  where   the  pregnancy    is  prob- 
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in  antenup'tial  conceptions  has  not  been  generally  accepted, 
and  in  a  leading  case  has  been  indirectly  challenged.  The 
law,  as  well  supported  by  authority,  is  that  antenuptial  con- 
ception does  not  weaken  the  presumption  of  legitimacy  aris- 
ing from  post-nuptial  birth.  This  presumption  can  only  be 
removed  by  proof  of  nonaccess  at  any  time  when  it  was  pos- 
sible for  the  child  to  have  been  begotten.®**  The  adultery  of 
the  mother  is  always  relevant,®^  and,  as  we  have  said,  it  is 
proper  on  the  issue  to  show  that  the  wife  had  concealed  the 
birth  of  the  child  from  her  former  husband  and  that  the 
husband  had  acted  as  if  no  such  child  had  been  born.®^  Un- 
der the  rule  already  stated,  it  would,  of  course,  be  sufficient 
to  establish  the  illegitimacy  to  prove  that  the  wife  was  liv- 
ing in  adultery  when  the  child  was  begotten,  and  that  the 
husband  was  residing  at  such  a  place  that  access  was  impos- 
sible.'' 

§  96a  (95).  Same  —  Relevancy  of  resemblances.  —  The 
state  of  the  law  with  regard  to  admitting  evidence  of  re- 
semblance (or  its  absence)  of  alleged  parent  and  child  is  ex- 
ceedingly unsatisfactory  both  here  and  in  England.  There 
is  no  good  reason  for  this,  but  like  many  other  similar  eases, 
the  existing  conflict  is  due  to  inanition  rather  than  purpose. 
In  any  case  the  question  should  be  decided  one  way  or  the 
other,  and  some  authorities  prompt  the  recognition  of  two 
rules  of  guidance:  1.  That  in  all  such  cases  the  parties 
between  whom  the  alleged  resemblance  exists  may  be  pro- 
duced to  the  jury.  2.  That  all  evidence  aliunde  should  be 
excluded.     Comparison  by  photographs  appears,  to  be  just 

ably   unknown;    where    the   acquaint-  are      all      circumstances      which      go 

ance  between  the  parties  most  prob-  strongly  to  repel  the  presumption  of 

ably  commenced  too  late  for  the  hus-  legitimacy." 

band,  according  to  the  law  of  gesta-  ,,  d,^^;^^    ^_    p           ,„p^„_    ^^^ 

tion,   to   be   the   father   of   the   child  -4.  j  i.u 

„   '         ,   ,  cases  cited  therein, 
afterward   born;     where   the   common 

opinion   of   the  neighborhood   assigns  ''  ^ope  v.  Cope,  5  Car.  &  P.  604; 

the  child  to  another  man;  where  the  Wright  v.  Hicks,  15  Ga.  160,  60  Am. 
boy   grows   up,   not   in   the  house   of 

the  husband  of  the  woman,  nor  look-  "^^  Morris  v.  Davies,  supra. 

ing   on   him   as   a   father,   nor   being  93  The  Barony  of  Saye  v.  Sele,   1 

considered  as  a  son,  and  the  reputa-  H.  L.  Cas.  507,  9  Eng.  Reprint,  857; 

tion  of  the  woman  is  not  good;  these  Gurney  v.  Gurney,  3-2  L.  J.  Ch.  456. 
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as  open  to  objection  as  other  evidence  of  resemblance,  al- 
though it  has  been  allowed.®*  Nothing  is  more  notional,  in  the 
great  majority  of  cases,  than  a  fancied  resemblance.  What 
is  taken  as  a  resemblance  by  one  is  not  perceived  by  another, 
with  equal  knowledge  of  the  parties  between  whom  the 
resemblance  is  supposed  to  exist.  Where  the  parties  are 
before  the  jury,  and  the  latter  can  make  the  comparison  for 
themselves,  whatever  resemblance  is  discovered  may  be  a 
circumstance,  in  connection  with  others,  to  be  considered. 
But  to  allow  third  persons  to  testify  as  to  their  notions  of 
the  resemblance  supposed  to  exist  between  parties  would  be 
allQwing  that  to  be  given  as  evidence  upon  which  no  rational 
conclusion  could  be  based,  but  which  might  readily  serve 
to  mislead  the  jury.®^  In  a  case  from  Georgia,"^  evidence 
of  the  resemblance  was  not  admitted,  but  the  opinion  was 


94  Shorten  v.  Judd,  56  Kan.  43,  54 
Am.  St.  Eep.  587,  42  Pae.  337. 

95  Jones  V.  Jones,  45  Md.  144.  In 
the  celebrated  Doiiglas  cause,  decided 
by  the  house  of  lords  in  1769,  Lord 
Mansfield  said  that  he  had  always 
considered  likeness  as  an  argument 
of  a  child's  being  the  son  of  a 
parent.  In  other  cases,  if  there 
should  be  a  likeness  of  features,  there 
might  be  a  diserimihancy  of  voice,  a 
difference  in  gesture,  the  smile,  and 
various  other  things;  whereas,  a  fam- 
ily likeness  ran  generally  through  all 
these;  for  in  everything  there  was  a 
resemblance,  as  in  features,  size,  atti- 
tude and  action.  He  accordingly  al- 
lowed weight  to"^  the  proved  resem- 
blance of  the  appellant  in  that  ease 
and  his  brother  to  Sir  John  Stewart 
and  Lady  Jane  Douglas,  and  to  their 
dissimilitude  to  the  other  persons 
whose  children  they  were  alleged  to 
be.  And  the  same  sort  of  evidence 
was  admitted  by  Mr.  Justice  Heath, 
in  the  case  of  Day  v.  Day,  at  the 
Huntingdon  Ass.,  in  1797,  upon  the 
trial  of  an  ejectmfent,  where  the  ques- 
tion  was   one   of    partus    suppositio. 


These  cases  are  stated  by  Hubback, 
in  his  work  on  Evidence  of  Succes- 
sion, 384;  but  the  author  states  them 
with  strict  limitation,  and  with  ap- 
parent doubt  whether  such  evidence 
be  safe  and  reliable.  And  as  we  do 
not  find  the  principle  of  these  eases 
stated  in  other  works  on  the  law 
of  evidence  of  approved  authority,  we 
think  it  fair  to  conclude  that  the 
cases  mentioned  have  not  been  re- 
garded as  establishing  a  rule  upon 
the  subject.  Indeed,  Mr.  Justice 
Heath,  in  the  case  of  Day  v.  Day,, 
just  referred  to,  admitted  that  re- 
semblance is  frequently  exceedingly" 
fanciful,  and  he  therefore  cautioned 
the  jury  as  to  the  manner  of  consid- 
ering such  levidence.  See,  also,  Clark 
V.  Bradstreet,  80  Me.  454,  6  Am.  St. 
Eep.  221,  15  Atl.  56;  People  v.  Car- 
ney, 29  Hun  (N.  Y.),  47;  ShaUer  v. 
Bullock,  78  Conn.  65,  112  Am.  St. 
Kep.  87,  61  Atl.  65;  Higley  v.  Bos- 
tick,  79  Conn.  97,  63  Atl.  786  (ex- 
hibition of  child  in  bastardy  cases). 
96  MeCalman  v.  State,  121  Ga.  491, 
49  S.  E.  609,  in  which  the  cases  are 
well  collected. 
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dissented  from  by  one  of  the  justices.  In  a  Wisco];isin  case,'^ 
it  was  ruled  that,  in  bastardy  cases,  the  child  may  not  be 
exhibited  to  the  jury  to  show  its  resemblance  to  the  defend- 
ant, nor  may  counsel  draw  attention  to  or  comment  on  the 
resemblance.  Mr.  Justice  Lyon,  in  a  previous  case  in  the 
same  state,"*  said:  "To  allow  jurors  to  make  up  their  ver- 
dict on  their  knowledge  of  disputed  facts  material,  to  the 
case,  not  testified  to  by  them  in  court,  or  upon  their  private 
opinions,  would  be  most  dangerous  and  unjust.  It  would 
deprive  the  losing  party  of  the  right  of  cross-examination 
and  the  benefits  of  all  the  tests  of  credibility  which  the  law 
affords.  Besides,  the  evidence  of  such  knowledge  or  the 
grounds  of  such  opinions  cannot  be  preserved  in  a  bill  of 
exceptions  or  questioned  on  appeal.  It  would  make  each 
juror  the  absolute  judge  of  the  accuracy  and  value  of  his 
own  knowledge  or  opinions,  and  compel  the  appellate  court 
to  affirm  judgments  on  the  facts,  when  all  the  evidence  is 
before  it,  and  there  is  none  whatever  to  support  the  judg- 
ment." This  reasoning,  said  the  court  in  the  later  case, 
clearly  shows  the  impropriety  of  permitting  the  jury  to  base 
their  judgment,  in  whole  or  in  part,  upon  their  inspection  of 
the  child  exhibited  to  them  in  court.  "If  the  child  itself, 
when  presented  to  the  jury  for  inspection,  is  or  may  be 
evidence  tending  to  prove  its  parentage,  then  this  court 
upon  appeal  could  not  reverse  thieir  verdict,  although  the 
written  bill  of  exceptions  entirely  fails  to  support  such  ver- 
dict, for  the  reason  that  this  court  would  not  have  before  it 
all  the  evidence  in  the  case  upon  which  the  jury  acted.""* 
While,  on  the  other  hand,  Mr.  Justice  Candler""  says: 
"Evidence  that  a  bastard  child  resembles  in  appearance  the 
person  charged  to  be  its  father  is  admissible  where  the 
points  of  resemblance  are  pointed  out,  and  should  be  sub- 
mitted to  the  jury  for  what  it  is  worth.  Often  it  may  be  of 
little  probative  value,  but  that  is  a  matter  for  the  jury,  and 
not  the  court.  It  is  a  circumstance,  and  I  am  at  a  loss  to 
understand  in  what  respect  it  differs  from  any  other  cir- 

97  Hanawalt  v.   State,  64  Wis.  84,  90  Hanawalt  v.   State,  supra. 
54  Am.  Eep.  588,  24  N.  W.  489.  loo  MoGahnan   v.   State,   supra. 

98  Washburn    v.    M.    &    L.    W.    B. 
Co.,  59  Wis.  364,   18  N.  W.  328. 


463  PEESUMPTioNS.  §  96a  (95) 

cumstantial  evidence.  A  man  may  have  strongly  marked 
physical  characteristics,  and  the  fact  that  a  child  of  which 
he  is  alleged  to  be  the  father  has  those  characteristics 
may  be  very  high  evidence  of  his  guilt  of  the  charge  of 
bastardy.  At  all  events,  courts  cannot  say,  as  a  matter  of 
law,  that  it  proves  nothing.  A  jury  has  as  much  right  to  say 
whether  a  red-headed,  blue-eyed,  hook-nosed  baby  is  the 
child  of  a  man  with  those  same  features  as  it  has  to  estab- 
lish the  identity  of  a  man  charged  with  murder  by  means  of 
his  physical  characteristics."^  From  these  cases,  and  from 
the  fact  that  it  would  be  difficult  to  prevent  a  jury  seeing 
the  persons  said  to  resemble  each  other,  and  that  it  has  been 
held  that  it  is  not  error  for  the  court  to  permit  a  complain- 
ing witness  to  hold  a  baby  in  her  arms  while  giving  evidence, 
so  long  as  there  was  no  attempt  to  offer  the  baby  in  evi- 
dence, or  to  exhibit  it  to  the  jury,^  sufficient  reason  exists 
for  a  uniformity  of  law  as  suggested,  care  being  taken  that 
the  jury  is  admonished  as  to  the  degree  of  caution  to  be  ex- 
ercised in  drawing  conclusions  from  their  observation.* 

1  See  1  Greenl.  on  Ev.,  §  145.     The  different   race   from   the   husband    or 

learned   author     of    "Beck's     Medical  paramour,  as  when  a  mulatto  is  born 

Jurisprudence"    says:    "It    has    been  of  a  white  woman  Whose  husband  is 

suggested  that  the  resemblance   of  a  also    white,   or     of    a   black    woman 

child   to    the   supposed   father   might  whose    husband    is    a    negro."     In    a 

aid  in  deciding  doubtful  cases.     This,  case   where   the    question    of   race   is 

however,  is  a  very  uncertain  source  of  concerned,  the  child  may  be  exhibited 

reliance.     We  daily  observe  the  most  for   the   purpose   of   showing   that  it 

striking  differences  in  physical  traits  is   or  is   not   of   the   race   of   its   al- 

'  between  parent  and  child,  while  indi-  leged   father :    Warliok   v.   White,    76 

viduals  born  in  different  parts  of  the  N.  C.  175.     See,  also,  Esch  v.  Graue, 

globe   have  been   mistaken    for    each  72  Neb.   719,  101  N.  W.   978;   Land  ' 

other.     And   even    as    to    malforma-  v.    State,   84   Ark.   199,   120   Am.   St. 

tions,  although  some  remarkable    re-  Kep.   25,    105   8.   W.    90.     See,   also, 

semblances  in  this  respect  have  been  notes   to    State  v.  >  Danf  orth,    6   Ann. 

noticed  between  father  and  child,  yet  Cas.   560;    Eex    v.   Hughes,    19   Ann, 

we  should  act  unwisely  in  relying  too  Cas.  536. 

much  on  them.     There  is,  however,  a  2  Johnson  v.   State,   133   Wis.  453, 

cireumsrtance      connected      with      this  113   N.  W.   674.     See,  also,  Busse  v. 

which,  when  present,  should  certainly  State,  129  Wis.  171,  108  N.  W.  64. 
defeat  the  presumption  that  the  hus-  3  Shakespeare  furnishes  a  useful  il- 

band   or   paramour   is   the   father   of  lustration  in  the  trial  of  the  rights  of 

the  child,   and  that  is  when  the   ap-  the     two     Faulconbridges     to     their 

pearance  of  the  child  evidently  proves  father's  estates,  the  younger  alleging 

that  ita  father  must  have  been  of  a  that  the  elder  brother  is  the  illegiti- 
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§  97  (96).  The  husband  or  wife  not  allowed  to  deny  sex- 
ual intercourse. — That  the  lips  of  both  husband  and  wife 
should  be  sealed  on  the  subject  of  their  sexual  intercourse, 
that  the  sacredness  of  that  part  of  the  marriage  relations 
should  not  be  violated  by  either,  was,  after  some  slight 
struggle  for  a  conflict,  universally  sustained.  It  is  founded 
upon  that  policy  of  the  law  that  forbids  either  husband  or 
wife  testifying  to  occurrences  between  them  during  mar- 
riage; also  upon  its  supreme  regard  for  those  privileges 
of  the  married  state  that  all  men  instinctively  withhold  from 
the  public  knowledge.  If  the  question  of  legitimacy  were 
open  to  such  attack,  to  be  sustained  or  defeated  by  a  mere 
preponderance  of  evidence,  based  largely  and  most  fre- 
quently upon  circumstances  alone,  the  right  of  inheritance, 
the  integrity  of  blood,  the  pride  of  ancestry,  and  its  just 
sense  of  honor,  all  would  depend  upon  the  most  dubious  of 
titles.  From  the  very  nature  of  the  case,  positive  evidence 
in  support  of  the  legitimacy  must  be  the  most  difficult  to  be 
adduced.  The  law  does  not  allow  its  inquiries  to  invade 
the  privacy  of  the  connubial  couch  for  any  such  purpose.* 
It  is  well  settled  on  the  grounds  of  public  policy,  affecting 
the  children  born  during  the  marriage,  as  well  as  the  parties 
themselves,  that  the  presumption  of  legitimacy  as  to  chil- 

mate  son  of  Lady  Faulconbridge  and      The    accent    of   his    tongue    aflfecteth 
Richard  Coeur-de-Lion.  him: 

"Bastard-  ^°  ^^^  ""^  ^^^^  some  tokens  of  my 

son 
But   that   I   am   as   well   begot,    my      j^^  j^^  j         composition  of  this  mani  * 

(Fair   fall   the  bones   that   took   the  „ '  '  '  ' 

»  ,.  Bastard: 

pains  for  me!) 

Compare    our    faces,    and    be    judge  ®''  ^^^'^  "^""^^  ^'^  ''^";  marry-to 

yourself.  r.    ,T'""^ 

If  old  Sir  Robert  did  beget  us  both,  ^°"^^  ^^  ^^^  ™'     ^^^  ^"^"^  ^""Id 

And   were   our   father,   and   this   son  _^       "       °  "> 

like  him ^^""^  ^^  handiwork:    Therefore, 

O,    old    Sir    Robert,    father,    on    my  ^°°^  "°*^°''' 

jj^gg  To   whom   am   I  beholden   for   these 

I  give  Heaven  thanks  I  was  not  like  im  s? 

J.Q  thee  Robert  never  help  to  make  this 

leg." 
E^'^nor:  —King  John,  Act  1  Scene  1. 

He   hath   a   trick   of   Coeurde-Lion's  4  Sergent     v.     North     Cumberland 

*^''*'  Mfg.  Co.,  112  Ky.  888,  &6  is.  W.  1036. 
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dren  born  in  lawful  wedlock  cannot  be  rebutted  by  the  tes- 
timony of  the  husband  or  the  wife  to  the  effect  that  sexual 
intercourse  has  or  has  not  taken  place  between  them;  nor 
are  the  declarations  of  such  husband  or  wife  competent  as 
bearing  on  the  question.®  The  rule  not  only  excludes  direct 
testimony  concerning  such  intercourse,  but  all  testimony  of 
such  husband  or  wife  which  has  a  tendency  to  prove  or  dis- 
prove legitimacy;  for  example,  it  was  held  incompetent  to 
ask  the  husband,  for  the  purpose  of  proving  nonaccess, 
whether  at  a  given  time  he  did  not  live  a  hundred  miles 


5  In  re  Mills'  Estate,  137  Cal.  298, 
92  Am.  St.  Eep.  175,  70  Pae.  91; 
Sergeut  v.  North  Cumberland  Mfg. 
Co.,  112  Ky.  888,  66  S.  W.  1036; 
Seajilon  v.  Walshe,  81  Md.  118,  48 
Am.  St.  Eep.  488,  31  Atl.  498; 
Abington  v.  Ihixbury,  105  Mass.  287; 
Rabeke  v.  Baer,  115  Mich.  328,  69 
Am.  St.  Eep.  567,  73  N.  W.  242,  and 
note  thereon;  Ehyne  v.  Hoffman,  SVI 
N.  G.  335;  Boykin  v.  Boy  kin,  70  N. 
C.  262,  16  Am.  Eep.  776;  Kelley  v. 
Procter,  41  N.  H.  139;  Chamberlain 
V.  People,  23  N.  T.  88,  80  Am.  Deo. 
255;  Tioga  County  v.  South  Creek 
Township,  75  Pa.  436;  Shuman  v. 
Shuman,  84  Wis.  250,  53  N.  W.  455; 
Goodright  v.  Moss,  2  Cowp.  591, 
98  Eng.  Reprint,  1257;  Eeynold's 
Stephen  on  Ev.,  art.  98,  and  eases 
cited  post.  Many  reasons  have  been 
given  for  this  rule.  For  instance,  in 
Tioga  Co.  V.  South  Creek  Township, 
75  Pa.  433,  it  is  said  that  prominent 
among  them  is  the  idea  that  the 
admission  of  testimony  of  nonaccess 
would  be  unseemly  and  scandalous, 
not  so  much  from  the  fact  that  it 
reveals  immoral  conduct  upon  the 
part  of  the  parents,  as  because  of  the 
effect  it  may  have  upon  the  child, 
who  is  in  no  fault,  but  who  must 
nevertheless  be  the  chief  sufferer 
thereby.  "That  the  parents  should 
be  permitted  to  bastardize  the  child 
is  a  proposition  which  shocks  our 
Bense  of  right  and  decency,  and  hence 
Evidence  I — 30 


the  rule  of  law  which  forbids  it." 
To  the  same  effect  are  King  v.  In- 
habitants of  Sourton,  5  Ad.  &  El. 
180,  111  Eng.  Eeprint,  1134;  Good- 
right  V.  Moss,  2  Cowp.  591,  98  Eng. 
Eeprint,  1257;  Anon.  v.  Anon.,  22 
Beav.  481,  52  Eng.  Eeprint,  1193; 
Anon  V.  Anon.,  23  Beav.  273,  53  Eng. 
Eeprint,  107 ;  Egbert  v.  Greenwalt,  44 
Mich.  245,  38  Am.  Eep.  2S0,  6  N.  W. 
654;  Cope  v.  Cope,  5  Car.  &  P.  604; 
S.  C,  1  Moo.  &  E.  269;  Page  v.  Den- 
nison,  1  Grant  Cas.  (Pa.)  377; 
Chamberlain  v.  People,  23  N.  Y.  85, 
80  Am.  Dec.  255;  Eex  v.  Eook,  1 
Wils.  (K.  B.)  340,  95  Eng.  Eeprint, 
650;  and  Corson  v.  Corson,  44  N.  H. 
587,  where  it  is  held  that  this  rule  is 
well  established,  ind«pendent  of  any 
question  of  interest,  upon  the  broad 
ground  that  it  is  against  public  policy 
that  either  husband  or  wife  should  be 
allowed  to  prove  nonaccess,  and  thus 
bastardize  their  issue.  And  this  rule 
is  not  changed  by  a  statute  removing 
the  incompetency  of  a  witness  to  tes- 
tify on  account  of  interest,  and  which 
allows  parties  to  testify  in  their  own 
behalf:  Boykin  v.  Boykin,  70  N.  C. 
262,  16  Am.  Eep.  776.  In  Anon. 
V.  Anon.,  supra,  the  court  allowed  the 
wife  to  be  asked,  on  cross-exami- 
nation, when  she  first  became  ac- 
quainted with  her  husband,  and  she 
answering  about  twelve  months  be- 
fore her  marriage,  the  subject  was 
not  allowed  to  be  further  pursued, 
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away  from  Ms  wife,  and  whether  at  that  time  he  was  not  co- 
habiting with  another,  person.  And  the  mother  of  a  child 
born  in  wedlock,  though  begotten  before,  is  incompetent  to 
prove  that  the  child  was  not  begotten  by  the  man  who  be- 
came her  husband  before  its  birth.^  It  has  been  questioned 
whether  the  rule  applies  in  cases  other  than  those  in  which 
the  question  of  legitimacy  only  is  involved,  but  an  examina- 
tion of  the  authorities  discloses  that  it  is  general.^  Testi- 
mony of  either  party  even  tending,  to  show  noninter course, 
or  of  any  fact  from  which  nonaccess  may  be  inferred,  or  of 
apy  collateral  facts  connected  with  the  main  fact,  should  be 
scrupulously  excluded,  and  if  the  illegitimacy  is  to  be 
proved,  it  must  be  proved  by  other  testimony.* 


8  Bex  V.  Sourton,  5  Adol.  &  El. 
180,  111  Eiig.  Reprint,  1134;  Den- 
nison  v.  Page,  29  Pa.  420,  72  Am. 
Dec.  644;  People  v.  Overseers,  15 
Barb.  (N.  Y.)  286;  Commonwealth 
V.  Shepherd,  6  Binn.  (Pa.)  283,  6 
Am.  Dec.  449;  State  v.  Pettaway,  3 
Hawks  (N.  C),  623;  Cope  v.  Cope, 
5  Car.  &  P.  604;  Wallace  v.  Wallace, 
137  Iowa,  37,  126  Am.  St.  Eep.  253, 
15  Ann.  Cas.  761,  and  note,  14  L.  B. 
A.,  N.  S.,  544,  and  note,  114  N.  W. 
527. 

T  Wallace  v.  Wallace,  supra.  In 
Parker  v.  Way,  15  N.  H.  45,  such 
evidence  was  held  to  be  inadmissible 
in  an  action  on  a  promissory  note; 
in  Tioga  County  v.  South  Creek  Tp., 
75  Pa.  433,  to  determine  the  settle- 
ment of  a  pauper;  in  State  v.  Wilson, 
32  N.  C.  131,  in  bastardy  proceeding; 
in  Commonwealth  v.  Shepherd,  6 
Binn.  (Pa.)  288,  6  Am.  Deo.  449,  an 
indictment  for  fornication  resulting 
in  the  birth  of  a  bastard;  in  Eabeke 
V.  Baer,  115  Mich.  328,  69  Am.  St. 
Rep.  567,  73  N.  W.  242,  an  action  for 
seduction;  in  Simon  v.  State,  31  Tex. 
Cr.  186,  37  Am.  St.  Eep.  802,  20 
S.  W.  399,  716,  an  indictment  for 
incest;  in  Egbert  v.  Green  wait,  suyra, 
an  action  for  criminal  conversation; 
in  Tate    v.    Penne,  7    Mart.,  N.    S. 


(La.),  548,  suit  for  the  possession  of 
slaves;  in  Cross  v.  Cross,  3  Paige  (W 
Y),  139,  23  Am.  Dec.  778,  passing 
on  the  custody  of  children  in  a  suit 
for  divorce;  in  Chamberlain  v.  People, 
23  N.  Y.  85,  80  Am.  Dec.  255,  an 
indictment  for  perjury  committed  in 
a  suit  for  divorce  on  the  ground  of 
adultery.  In  Corson  v.  Corson,  44  K. 
H.  587,  such  evidence  was  held  not 
to  be  admissible  in  a  suit  for  divorce 
on  the  ground  of  adultery. 

8  Mink  V.  State,  60  Wis.  583,  50 
Am.  Eep.  386,  19  N.  W.  445;  Shuman 
V.  Shuman,  83  Wis.  250,  53  N.  W. 
455;  Clapp  v.  Clapp,  97  Mass.  531, 
an  action  for  divorce,  adultery 
charged.  As  to  the  wife:  The  wife 
it  seems,  is  never  competent  for  the 
purpose  of  proving  nonaccess  to  her 
husband,  and  thus  bastardizing  her 
child:  State  v.  Pettaway,  3  Hawks 
(N.  C),  623;  Commonwealth  v.  Shep- 
herd, 6  Binn.  (Pa.)  283,  6  Am.  Dec. 
449;  Cross  v.  Cross,  3  Paige  Ch.  (?<. 
Y.)  139,  23  Am.  Dec.  778;  Legge  v. 
Edmonds,  25  L.  J.  Cb.,  N.  S.,  125; 
Queen  v.  Inhabitants  of  Mansfield,  1 
Q.  B.  444,  113  Eng.  Eeprint,  1203; 
Commonwealth  v.  Strieker,  1  Brbwne 
(Pa.),  p.  xlvii;  Parker  v.  Way,  15 
N.  H.  45;  People  v.  Overseers  of  On- 
tario,  15   Barb.    (N.   Y.)    286.    And 
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§  97a  (96).  Same — Other  illustrations. — The  rule  rests 
not  only  on  the  ground  that  it  tends  to  prevent  family  dis- 
sension, but  on  broad  grounds  of  public  policy;  hence  it 
applies  when  at  the  time  of  the  examination  of  the  husband 
or  wife,  the  other  spouse  is  dead.*  Nor  is  the  rule  affected 
by  the  provisions  of  the  codes  enlarging  the  competency  of 


the  testimony  of  the  wife  tendiug  to 
show  such  fact,  or  any  other  fact 
from  which  nonaceess  could  be  in- 
ferred of  any  collateral  fact  con- 
nected with  the  main  one,  is  to  be 
most  scrupulously  kept  out  of  the 
case.  Such  nonaceess  and  illegitimacy 
must  be  clearly  proved  by  other  evi- 
dence :  Mink  v.  State,  60  Wis.  585,  50 
Am.  Eep.  386,  19  N.  W.  445,  citing 
Dennison  v.  Page,  29  Pa.  420,  72 
Am.  Dec.  644.  Nor  is  evidence  of 
expressions  of  feeling  of  the  wife 
toward  the  husband  admissible: 
Wright  V.  Holdgate,'3  Car.  &  K.  158. 
Neither  is  she  competent,  even  though 
her  husband  is  dead  at  the  time  she 
is  called  as  a  witness:  King  v.  Kea, 
11  East,  132,  103  Eng.  Reprint,  954. 
And  in  Eloi  v.  Mader,  1  Bob.  (La.) 
581,  38  Am.  Dec.  192,  it  is  held  that 
the  legitimacy  of  a  child  born  in  wed- 
lock cannot  be  contested,  either  by 
the  mother  or  her  heirs,  and  only  the 
putative  father  or  his  heirs  may  in 
certain  cases  contest  the  legitimacy. 
The  child  is  not  allowed  to  aver  that 
he  was  the  result  of  an  adulterous 
intercourse  on  the  part  of  the  mother. 
As  to  the  hitshand:  The  husband  is 
not  competent  for  the  purpose  of 
proving  nonaceess:  Corson  v.  Corson, 
44  N.  H.  587;  Hemmenway  v. 
Towner,  1  Allen  (Mass.),  209;  King 
V.  Inhabitants  of  Sourton,  5  Ad.  & 
El.  180,  111  Eng.  Beprint,  1134. 
Nor  is  he  competent  to  prove  any 
collateral  fact  which  would  tend  to 
show  that  he  had  opportunities  of 
access:  Wright  v.  Holdgate,  3  Car. 
&  K.  158.    So  even  where  the  declar- 


ations of  the  father  are  admissible, 
they  are  not  sufScient  to  bastardize 
the  issue  of  the  marriage:  Vernon  v. 
Vernon's  Heirs,  6  La.  Ann.  242; 
notwithstanding  the  child  was  born 
only  three  months  after  the  marriage, 
and  a  separation  between  him  and  his 
wife  took  place  soon  after  by  mutual 
consent:  Bowles  v.  Bingham,  2  Miinf. 
(Va.)  442,  5  Am.  Dee.  497.  Where 
nonaceess  has  been  established 
aliunde,  the  declarations  of  the  wife 
are  admissible ,  to  prove  the  paternity 
of  the  child:  Legge  v.  Edmonds,  25 
L.  J.  Ch.,  N.  S.,  125;  and  her  declar- 
ations of  her  own  guilt  and  miscon- 
duct, in  connection  with  other  satis- 
factory proof,  are  admissible  to 
establish  the  fact  of  adultery:  Cross 
V.  Cross,  3  Paige  Gh.  (N.  \.)  23  Am. 
Dee.  778;  Commonwealth  v.  Shepherd, 
6  Binn.  (Pa.)  283,  6  Am.  Dec.  449. 
This  sometimes  arises  from  the  neces- 
sity of  the  case:  People  ».  Overseers, 
15  Barb.  (N.  Y.)  286;  State  v.  Petta- 
way,  3  Hawks  (N.  C),  623;  after 
nonaceess  is  proved  by  other  evi- 
dence: Parker  v.  Way,  15  N.  H.  45; 
and  under  the  English  statute  of 
32  and  33  Vict.,  c.  68,  §  3,  ena;bling 
husbajid  and  wife  to  give  evidence 
in  any  .proceeding  instituted  in  conse- 
quence of  adultery,  their  declarations 
as  to  nonaceess  must  be  corroborated 
by  other  evidence  in  order  to  bastar- 
dize the  child:  In  re  Eideout's  Trusts, 
L.  B.  10  Eq.  41.  See  §  733  et  seq., 
post. 

9  Bex  V.   Kea,   11   East,   132,   103 
Eng.  Beprint,  954. 
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the  witnesses;"  nor  does  it  depend  upon  the  form  of  action 
or  the  parties ;  on  the  contrary,  it  obtains  whatever  the  form 
of  legal  proceedings,  or  whoever  may  be  the  parties."  But 
the  rule  does  not  prevent  one  acknowledged  or  proved  to  be 
the  parent  of  the  child  whose  legitimacy  is  in  question  from 
testifying  that  he  or  she  was  not  married  before  the  birth 
of  the  child.^^  Declarations  of  a  deceased  mother  that  her 
child  was  born  before  marriage,  and  corroborating  state- 
ments made  by  her  touching  the  circumstances  and  history 
of  her  life,  are  admissible  in  evidence  to  prove  the  illegiti- 
macy of  the  child.  This  rule  is,  of  course,  limited  to  cases 
of  children  not  born  in  wedlock.  If  the  mother  were  alive, 
she  would  have  been  competent,  in  the  trial  of  a  case  in- 
volving her  daughter 's  legitimacy,  to  testify  to  the  illegiti- 
macy, by  testifying  that  she,  the  mother,  was  never  lawfully 
married.^*  While  the  rule  prevents  the  wife  from  testifying 
that  she  has  not  had  intercourse  with  her  husband,  it  does 
not  prevent  the  wife  from  testifying  that  another  person 
than  her  husband  has  had,  or  has  not  had,  connection  with 
her."  The  rule  as  to  the  inability  of  either  spouse  to  deny 
intercourse  is  rigid  on  the  grounds  we  have  stated.  Some 
little  doubt  has  been  thrown  upon  it  by  the  utterance  of  the 
court  in  a  Kentucky  case:^^  "Where  the  husband  and  wife 
have  opportunities  of  access,  there  arises  a  very  strong 
presumption  that  they  did  have  it;  but  this  presumption 

10  Chamberlain  v.  People,  23  N.  Y.  prove  their  children  illegitimate  as 
85,  80  Am.  Dec.  255;  In  re  Mills'  Es-  well  as  to  prove  them  legitimate, 
tate,  137  Cal.  298,  92  Am.  St.  Rep.  The  remark  is  confined  to  children  not 
175,  70  Pac.  91.  born  in  wedlock. 

11  Chamberlain  v.  People,  23  N.  t.  i*  Eex  v.  LufCe,  8  Bast,  193,  103 
85,  80  Am.  Dec.  265.  See  note,  Eng.  Reprint,  316;  Rex  v.  Rook,  1 
swpra.  Wils.   (K.  B.)  340,  95  Eng.  Reprint, 

12  Hadock  v.  Boston  &  Maine  Ry.  651;  Rabeke  v.  Baer,  115  Mich.  328, 
Co.,  3  Allen  (Mass.),  298,  81  Am.  69  Am.  St.  Rep.  567,  and  note,  73 
Dee.  656.  N.  W.  242.     This  is  often  illustrated 

13  Raynham    v.     Canton,    3    Pick.  in  bastardy  proceedings. 

(Mass.)  293;  Standen  v.  Edwards,  1  15  Goss  v.  Eroman,  89  Ky.  318,  8 
Ves.  Jr.  133,  30  Eng.  Reprint,  265;  L.  E.  A.  102,  12  S.  W.  387,  to  which 
King  V.  Bramley,  6  Term  Rep.  330,  is  appended  a  note  on  the  presump- 
101  Eng.  Reprint,  579.  In  this  last  tion  of  legitimacy  of  children  born  in 
case  it  was  said  by  Lord  Kenyon  that  wedlock,  dealing  with  the  whole  sub- 
parents  may  be  called  as  witnesses  to  ject  at  generous  length. 
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may  be  overcome  by  clear  proof  to  the  contrary,  wbicb  may 
consist  of  proof  that  the  husband  was  incompetent  to  have 
sexual  intercourse,  or  from,  some  cause  he  had  declined  to 
have  sexual  intercourse  with  his  wife,  or  she  with  him.  If 
such  proof  of  conduct,  declarations,  etc.,  were  not  admitted 
as  proof,  it  would  be  almost  impossible  to  prove  that  the 
husband  and  wife  had  declined  to  have  sexual  intercourse 
with  each  other."  An  examination  of  this  dictum  discloses 
that  while  it  lays  down  the  law  accurately,  it  abstains  from 
saying  that  the  evidence  can  be  furnished  by  the  testimony 
of  either  husband  or  wife,  and  the  rule  must  continue  that 
on  the  question  of  the  legitimacy  of  their  issue,  whatever 
evidence  of  nonaccess  or  impotence  may  be  relevant  from 
other  sources,  it  cannot  come  from  either  the  husband  or  the 
wife,  in  the  absence  of  express  statutory  provision  on  the 
subject.^*  It  appears,  however,  that  once  the  nonaccess  is 
established,  evidence  by  the  mother  as  to  the  paternity  of 
her  children  is  competent."  And  there .  can  be  no  good 
reason  for  excluding  the  testimony  once  the  impotence  of 
the  husband  is  established.^* 

§  98  (97).    Presumptions  as  to  infants — Capacity  to  com- 
mit crime — Consent  to  sexual  intercourse  and  marriage. — 

The  outcome  of  the  observations  of  the  habits  and  customs 
of  mankind,  from  which  have  sprung  so  many  of  our  pre- 
smnptions,  would  have  been  incomplete  if  it  had  not  in- 
cluded in  its  range  the  privileges  and  obligations  of  those 
of  tender  years ;  and  consequently  we  find  many  well-known 
and  established  presumptions  growing  out  of  the  law  reg- 
is Althougli  it  was  dtecided  in  sometimes  erroneously  cited  to  sup- 
Cuppy  V.  State,  24  Ind.  389,  that  the  port  the  proposition  that  either  pa- 
testimony  of  a  married  woman  was  rent  is  quite  competent  to  testify  that 
admissible  in  a  bastardy  proceeding  a  particular  child  born  during  cov- 
to  prove  nonaccess  by  her  husband,  erture  is  in  fact  illegitimate  as  to 
that  was  in  pursuance  of  a  special  testify  that  he  or  she  is  legitimate, 
provision  that  in  such  case  the  mother  It  is  not  so.  The  case  in  question 
of  the  child  was  a  competent  witness.  deals  with  the  admissibility  of  the 
17  In  re  Gird's  Estate,  157  Cal.  declaration  of  a  deceased  father  as 
534,  137  Am.  St.  Bep.  131,  108  Pac.      evidence   of   the   illegitimacy   of   his 


499_  child,   the   question   in 

18  The  English  case  of  Murray  v.      whether  he  and  the  mother  were  ever 
Milner,  L.  B.  12  Ch.  D.  845,  has  been       married. 
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ulating  the  rights  and  liabilities  of  infants.  The  well-settled 
rule  of  the  common  law  was,  that  an  infant  under  the  age 
of  seven  was  conclusively  presumed  to  be  incapable  of  com- 
mitting a  crime.  This  changed  to  a  prima  facie  presump- 
tion of  incapability  between  the  ages  of  seven  and  fourteen, 
while  above  fourteen  no  presumption  at  all  existed  in  his 
favor.  The  fixing  of  these  ages  was  certainly  arbitrary, 
and  perhaps  the  only  real  value  of  the  distinction  was  ^®  to 
ascertain  the  party  upon  whom  the  proof  of  legal  capacity 
lies.  These  ages  of  capacity  are  in  some  states  changed  by 
statute.^"  The  rule  that  an  infant  under  the  age  of  seven 
cannot  be  guilty  of  a  crime  was  laid  down  by  the  old  author- 
ities, and  has  been  continued  to  the  present  day.^^  Thus  a 
child  two  years  old  cannot  be  a  vagrant  ;^^  nor  can  an  infant 
one  or  two  years  old  be  made  criminally  answerable  for  a 
nuisance  erected  upon  its  lands  ;^^  and  a  plea  of  felony  is  no 
answer  to  an  action  for  false  imprisonment  brought  for  the 
arrest  of  an  infant  under  the  age  of  seven  years.^*  This 
doctrine,  it  seems  to  us,  is  not  by  any  means  satisfactory. 
While  a  presumption  of  incapability  should  undoubtedly 
exist  in  the  infant's  favor,  varying  in  strength  with  age,  this 
presumption  should  not  be  conclusive ;  for  an  infant  under 
the  age  of  seven  may  have  sufficient  intelligence  to  compre- 
hend the  nature  and  consequence  of  his  act,  and  on  proof  of 
this  fact,  he  should  be  made  to  suffer  accordingly.  Between 
the  ages  of  seven  and  fourteen  an  infant  is  likewise  deemed 
incapable  of  committing  a  crime,  but  this  presumption  is 
only  prima  facie,  and  consequently  evidence  of  capacity 
may  be  given,  and  where  it  appears  that  a  child  within  these 
ages  is  capax  doli,  he  may  be  punished.^     This  presumption 

18  State  V.  Aaron,  4  N.  J.  L.  231,  L.,   §   67;   Whart.   Grim.   Ev.,   §   801; 

7  Am.  Dec.  592.  1  Bishop,  Grim.  L.,  §  368. 

20  Wusnig  V.   State,  33   Tex.   651;  ^^  ^^^    "•    I^^^abitants   of    King's 
State  V.   Barton,   71  Mo.   288;   State  ^angley,  1  Str.  631,  93  Eng.  Reprint, 

V.  Adams,  76  Mo.  355.  ''**■ 

23  People  V.  Townsend,  3  Hill   (N. 

21  1  Hale  P.  C.  27;  1  Hawk.  P.  C.      y.),  479. 

2;  Dalt.  Just.,  c.  147;  4  Bl.  Com.  23;  2I  Marsh   v.   Loader,    14   Com.    B., 

1  Arehb.   Grim.  PI.,  0.   1;    1  Russell  n.  g.    535 

on  Crimes,  1;  Broom's  Legal  Maxims,  m  state  v.  Goin,  9  Humph.  (Tenn.) 

8th   Am.    ed.,   316;    1    Whart.    Grim.  175.     gtate     v.     Doherty,     2     Overt. 
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undoubtedly  decreases  in  strength  with,  the  progress  of 
years.^®  The  capacity  of  an  infant  between  the  ages  of 
seven  and  fourteen  to  commit  a  crime  must,  then,  be  satis- 
factorily shown  by  the  state  to  warrant  his  conviction.^^ 
This  capacity  is  always  a  question  of  fact,^^  and  may  be  de- 


(Tenii.)  80;  State  v.  Pugh,  7  Jones 
(52  N.  C),  61;  Martin  v.  Stite,  90 
Ala.  602,  24  Am.  St.  Eep.  844,  8 
South.  858;  Allen  v.  State  (Tex.  Cr.), 
37  S.  W.  757;  Commonwealth  v. 
Mead,  10  Allen  (Mass.),  398;  Irby 
V.  State,  32  Ga.  496;  Stage's  Case, 
5  City  H.  Eeo.  177;  People  v.  Ken- 
daU,  25  Wend.  (N.  Y.)  399,  37  Am. 
Dee.  240;  Hill  v.  State,  63  Ga.  578, 
36  Am.  Eep.  120;  Eegina  v.  Vam- 
plew,  3  Fost.  &  r.  520;  Eegina  v. 
Manley,  1  Cox  C.  C.  104. 

28  See  State  v.  Aaron,  4  N.  J.  L. 
231,  7  Am.  Dec.  59'2;  Law  v.  Com- 
monwealth,, 75  Va.  8S5,  40  Am.  Eep. 
752.  A  number  of  eases  are  given 
in  the  old  books.  Thus,  in  Dalt. 
Just.,  c.  147,  it  is  said  that  an  infant 
of  the  age  of  eight  may  eonjmit  homi- 
cide if  it  may  appear  that  he  had 
knowledge  of  good  and  evil,  and  of 
the  peril  and  danger  of  that  offense. 
An  infant  of  the  age  of  nine  killed 
his  companion  of  like  age,  confessed 
the  felony,  and  was  adjudged  to  be 
hanged,  but  judgment  was  respited  in 
order  that  he  might  obtain  a  pardon: 
1  Hale  P.  C.  27;  Ktz.  Eep.  Cor., 
57  B;  and  in  Spigumel's  Case,  1  Hale 
P.  C.  26,  Fitz.  Eep.  Cor.  118,  an 
infant  ten  years  old  was  also  con- 
victed of  killing  his  companion,  and' 
it  appearing  that  he  could  discern 
between  good  and  evil,  he  was  hanged. 
In  Alice  de  Walborough's  Case,  1 
Hale  P.  C.  26,  Fitz.  Eep.  Cor.  118, 
a  girl  of  the  age  of  thirteen  was  con- 
victed of  killing  her  mistress,  and  was 
burned.  A  boy  between  eight  and 
nine  years  of  age  was  found  guilty 
of  burning  two  barns,  and  it  appear- 
ing that  he  had  malice,  revenge, 
craft,  and  cunning,  he  had  judgment 


to  be  hanged,  and  was  hanged  accord- 
ingly: 1  Hale  P.  C,  Emlyn's  ed.,  25, 
note  n.  In  Commonwealth  v.  Mead, 
supra,  Bigelow,  C.  J.,  after  stating 
the  general  doctrine,  says:  "This  rule 
is  uniformly  applied  in  cases  where 
children  under  fourteen  and  above 
seven  years  of  age  are  charged  with 
murder  or  other  felonies.  A  fortiori 
is  it  applicable  where  they  are  ac- 
cused of  lesser  offenses,  or  with  the 
commission  of  acts  coming  within  the 
class  of  mala  prohiiita.  T^iese  do 
not  so  violently  shock  the  natural, 
moral  sense  or  instinct  of  children, 
and  would  not  be  so  readily  recog- 
nized and  understood  by  them  to  be 
wrong,  or  a  violation  of  duty,  as  the 
higher  crimes  of  murder,  arson,  lar- 
ceny, and  the  like." 

27  Hex  v.  Owen,  4  Car.  &  P.  23S; 
Eex  V.  Smith,  1  Cox  C.  C.  260; 
People  V.  Davis,  1  Wheel.  (N.  Y.) 
230;  Walker's  Case,  5  City  H.  Eec. 
(N.  Y.)  137;  Willet  v.  Common- 
wealth, 13  Bush  (Ky.),  230;  State 
V.  Adams,  76  Mo.  355;  State  v. 
Fowler,  52  Iowa,  103,  2  N.  W.  983; 
Angelo  V.  People,  96  111.  209,  36  Am. 
Eep.  132;  Carr  v.  State,  24  Tex.  App. 
562,  5  Am.  St.  Eep.  905,  7  S.  W.  328; 
Godfrey  v.  State,  31  Ala.  323,  70  Am. 
Dec.  496  (from  an  excellent  note  ap- 
pended to  this  case  we  have  extracted 
many  useful  statements  of  various 
propositions).  In  State  v.  Arnold, 
13  Ired.  (N.  C.)  184,  no  evidence 
as  to  the  prisoner's  age  was  offered, 
his  counsel  merely  alleging  that  he 
was  apparently  under  fourteen  years 
of  age.  The  conviction  was  sus- 
tained. 

28  State  V.  LiKirnard,  4i  Vt.  585. 
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termined  from  the  circumstances  of  tlie  case;  independeht 
evidence  of  capacity  is  not  essential.^®  The  maxim  applies, 
malitia  supplet  aetatem — malice  (whicli  is  used  here  in  its 
legal  sense,  and  means  the  doing  of  a  wrongful  act  inten- 
tionally, without  just  cause  of  excuse),  supplies  the  want 
of  mature  years.  Accordingly,  at  the  age  above  mentioned, 
the  ordinary  legal  presumption  may  be  rebutted  by  strong 
and  pregnant  evidence  of  mischievous  discretion;  for  the 
capacity  of  doing  ill  or  contracting  guilt  is  not  so  much 
measured  by  years  and  days,  as  by  the  strength  of  the  de- 
linquent's understanding  and  judgment.^"  In  a  recent  case,^^ 
the  court  laid  down  that  the  law  presumes  an  infant  under 
fourteen  years  of  age  not  criminally  responsible,  and  that 
presumption  prevails  until  the  evidence  clearly  establishes 
that  he  understood  the  nature  of  the  offense  charged  and  its 
consequences.  A  boy  under  the  age  of  fourteen  cannot, 
under  the  English  law,  commit  the  crime  of  rape,  the  law 
conclusively  presuming  that  it  is  impossible  for  him  to  com- 
plete the  offense.^^  In  the  United  States,  no  distinction  is 
justly  made  between  the  crime  of  rape  and  any  other  crime. 
"An  infant  under  the  age  of  fourteen  years  is  presumed 
to  be  incapable  of  committing  the  crime  of  rape,  or  an  at- 
tempt to  commit  it ;  but  that  presumption  may  be  rebutted 
by  proof  that  he  has  arrived  at  the  age  of  puberty ;  and  is 

29  state  V.  Toney,  15  S.  C.  409.  32  Rex    v.    Eldershaw,    3     Car.    & 

30  Broom's  Legal  Maxims,  8th  Am.  P.   39&;   Eex  v.  Groombridge,   7  Car. 
ed.,  316.  &  P.  582 ;  Kegina  v.  Philips,  8  Car.  & 

31  Garner  v.  State,  97  Ark.  63,  132  P.  736;  Eegina  v.  Jordan,  9  Car. 
S.  W.  1010.  In  this  interesting  case  &P.  118;  Eegina  v.  Brimilow,  9  Car.  & 
a  new  trial  was  ordered  by  reason  of  P.  366;  S.  C,  2  Moo.  122.  No  evidence 
an  infant's  counsel  having  left  his  is,  therefore,  admissible  to  show  that 
case  before  the  completion  of  the  he  could,  in  point  of  fact,  commit  the 
trial  with  the  cognizance  of  the  judge.  crime:  Eegina  v.  Philips,  supra;  and 
The  court  said:  "Under  our  law  a  under  the  age  of  fourteen  he  can- 
minor  cannot  choose  Ms  guardian,  not  be  convicted,  even  though  it  be 
even  with  the  consent  of  the  court,  proved  that  he  has  arrived  at  the 
till  he  is  over  fourteen  years  of  age,  full  age  of  puberty:  Eegina  v.  Jor- 
and  the  courts  are  required  to  guard  dan,  supra.  In  such  case  he  may, 
with  jealous  care  and  protect  an  in-  notwithstanding,  be  convicted  of  a 
fant  when  his  property  is  involved,  common  assault:  Eex  v.  Eldershaw, 
and  will  it  permit  them  to  be  less  supra;  Eegina  v.  Brimilow,  supra. 
careful    when   his   Ufa   is    at    stake  K 

We  think  not." 
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capable  of  emission  and  consummating  tlie  crime.  "^*  The 
burden  is  on  the  state  to  prove  capacity,  and  a  statute  pro- 
viding that  "carnal  knowledge  or  sexual  intercourse  shall  be 
deemed  complete  upon  proof  of  penetration  only"  does  not 
change  the  rule.^*  Proof  that  a  male  infant,  under  the  age 
of  twelve,  put  his  hand  over  the  mouth  of  a  girl,  while  his 
elder  brother  attempted  to  commit  a  rape  upon  her,  is  not 
sufficient  to  warrant  his  conviction  as  principal  in  the  second 
degree.^^  Infants  over  the  age  of  fourteen  are  equally  lia- 
ble with  adults  for  the  commission  of  crimes,  and  no  pre- 
sumption of  incapacity  exists  in  their  favor.  "Where," 
says  Blackstone, ' '  there  is  any  notorious  breach  of  the  peace, 
a  riot,  battery,  or  the  like  (which  infants  when  full  grown 
are  at  least  as  liable  as  others  to  commit),  for  these  an  in- 
fant above  the  age  of  fourteen  is  iequally  liable  to  suffer  as 
a  person  of  the  full  age  of  twenty-one."^"  A  boy  of  four- 
teen or  fifteen  years  of  age  may,  therefore,  be  convicted 
of  an  assault  to  commit  rape,  where  the  rule  is  recognized 
that  under  that  age  he  is  incapable  of  committing  the 
crime.^''  An  infant  under  the  age  of  twenty-one  is  liable  to 
bastardy  proceedings.*^  He  may  commit  treason,  and  thus 
subject  his  estate  to  forfeiture.^®  At  common  law  a  female 
under  ten  years  of  age  was  deemed  incapable  of  consenting 
to  sexual  intercourse.*"  This  is  generally  regulated  by  stat- 
ute in  the  United  States.  In  this  country,  too,  statutes  gen- 
erally prescribe  the  age  of  consent  to  the  marriage  contract. 
But  at  common  law  males  under  fourteen  and  females  under 
twelve  were  conclusively  presumed  incapable  of  consent  to 
the  marriage  contract.*^ 

33  Williams  v.  State,  14  Ohio,  222,  86  4  Bl.  Com.  22. 

45     Am.    Dee.    536;     Hiltabiddle    v.  37  State  v.  Handy,  4  Harr.   (Del.) 

State,  35  Ohio,  St.  52,  35  Am.  Dec.  560. 

592;  People  v.  Randolph,  2  Park.  Or.  38  Chandler    v.     Commonwealth,    4 

(N.  Y.)  174;  Commonwealth  v.  Green,  Met.  (Ky.)  66,  68. 

2    Pick.     (Mass.)     380;    Wagoner    v.  39  Den    ex    dem.    Boyd    v.    Banta, 

State,   5   Lea    (Tenn.),   352,   40   Am.  1  N.  J.  L.  266, 

Eep.    36.     Contra:    State   v.    Sam,    1  «o  O'Meara   v.   State,   17   Ohio   St. 

Winst.  L.   (N.  C.)   300;   see  State  v.  516;  3  Greenl.  Ev.,  §  211;  4  Bl.  Com. 

Handy,  4  Harr.   (Del.)   566.  212. 

34  Hiltabiddle  v.  State,  supra.  «  1  Bish.  Mar.  &  Div.,   §   568;   1 

35  Law   V.    Commonwealth,    75    Va.  Bl.  Com.  436;  Pool  v.  Pratt,  1  Chip. 
885,  40  Am.  Eep.  750.  D.    (Vt.)    252;    Arnold    v.    Earle,    2 
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§  99(98).  Same  subject— Testamentaxy  capacity— Dom- 
icile— Necessaries. — The  subject  of  the  age  of  competency  to 
make  testamentary  disposition  of  property  has  been  now 
almost  entirely  withdrawn  from  the  inquiry  of  the  presump- 
tions affecting  it.  At  common  law  male  infants  might  make 
a  valid  will  of  personal  estate  at  the  age  of  fourteen  and 
females  at  the  age  of  twelve,  but  before  those  ages  they 
were  presumed  incompetent  to  make  a  will.*^  The  age,  how- 
ever has  now  become  fixed  by  the  statute  of  wills  in  England 
at  twenty-one  years,  and  in  the  United  States  there  are  gen- 
erally local  statutes  regulating  the  age  at  which  infants  are 
deemed  to  be  of  testamentary  capacity.  That  age  is  now  al- 
most universally  fixed  at  twenty-one  years.*^  The  domicile 
of  infants  is  presumed  to  be  the  same  as  the  domicile  of  the 
parents.**  The  presumption  is  founded  on  the  supposed  in- 
ability of  the  infant  to  form  any  valid  intent  to  change  it 
before  majority.*^  Except  in  the  case  of  a  natural  guard- 
ian,*^ the  domicile  of  the  guardian  does  not  determine  the 
domicile  of  the  ward.*^  The  domicile  of  the  father  at  his 
death,  as  a  general  rule,  determines  the  domicile  of  his  in- 
fant child;**  and  while  the  mother  may  then  change  the 
latter 's  domicile,  if  there  be  no  general  guardian,*''  her 
power  in  this  regard  ceases  upon  such  an  appointment  being 

Lea,    52&;    Governor    v.    Eeotor,    10  4*  Craignish  v.   Hewitt    (1892),   Ij. 

Humph.   (Tenn.)   57;   Parton  v.  Her-  E.  3  Ch.  180;  In  re  Beaumont  (1893), 

vey,    1    Gray    (Mass.),    119;    Rex   v.  L.  B.  3  Ch.  490;   Sprague  v.  Lither- 

Gordon,  Russ.  &  E.  0.  C.  48.  berry,  4  McLean   (U.  S.),  442,  Fed. 

*2  Deane     v.     Littlefield,     1     Pick.  Gas.  No.   13,251;   Miller  v.  Sovereign 

(Mass)   239;  Campbell  v.  Browder,  7  Camp   Woodmen   of   the   World,   140 

Lea  (Tenn.),  240;  1  Redf.  Wills,  §  4.  Wis.  505,  133  Am.  St.  Rep.  1095,  122 

43  When     Redfield     published     his  N.  W.  1126. 

work  on  Wills,  there  were  very  few  45  Miller   v.    Sovereign   Camp   etc., 

states  that  had  not  made  the  twenty-  jupro. 

one     year     standard,     although     he  ^  ^^^j  ^    ^^           g^  ^^^           gg 

{lointed  out  that  in  some  the  age  for  .       -p.       „„„ 
testamentary    disposal    of    personalty 

was    eighteen;    that   in   Vermont    fe-  "'  ^*™^^  '•  ^i«°»'  "^  U.  S.  452, 

males  reach  their  legal  majority  for  ^^l,  28  L.  Ed.  751,  5  Sup.  Ct.  Rep. 
all  purposes  at  eighteen,  and  that  in 

Texas    infants    had    then    been    held  **  Moses  v.  Faber,  81  Ala.  445,  1 

not  competent  to  execute  a  valid  will:  South.  587. 

Moore   v.   Moore,   23    Tex.   637.     See  *9  Carlisle  v.  Tuttle,  30  Ala.  613. 
1  Redf.,  pp.  18,  19. 
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made.^'  A  guardian  may,  it  is  held,  fix  and  change  his 
ward's  domicile  within  the  state  of  his  appointment.^^  The 
presumption  is  that  children  under  the  age  of  twenty-one 
years,  remain  unemancipated;  and  that  children  above  that 
age  are  emancipated,  unless  the  contrary  appears.^-  The 
emancipation  of  a  minor  by  his  parent  may  be  inferred  from 
the  conduct  of  the  parties  or  other  circumstances,  and  is 
always  a  question  for  the  jury.^^  Another  presumption  is 
that  when  an  infant  lives  with  his  father  or  mother  or 
guardian,  he  is  properly  supplied  with  necessaries ;  hence 
he  is  not  liable  for  goods  furnished  him,  in  the  absence  of 
evidence  rebutting  the  presumption.^*  When  the  infant 
is  supplied  with  necessaries  by  his  parent  or  guardian  or 
with  money  to  purchase  the  same,  it  is  presumed  that  he 


50  Moses  V.  Faber,  81  Ala.  443,  1 
South.  587. 

51  Holyoke  v.  Haskins,  5  Pick. 
(Mass.)  20,  16  Am.  Dec.  372;  Kirk- 
land  V.  Whately,  4  Allen  (Mass.), 
462;  Ex  parte  Bartlett,  4  Bradf.  (N. 
Y.)  221;  Anderson  v.  Anderson,  42 
Vt.  350,  1  Am.  Rep.  334;  Lamar  v. 
Micou,  112  TJ.  S.  452,  472,  28  L.  Ed. 
751,  5  Sup.  Ct.  Eep.  221;  Eegina  v. 
Whitby,  L.  E.  5  Q.  B.  325,  331.  See 
extended  note  to  Schmidt  v.  Shaver, 
(196  ni.  108,  63  N.  B.  655),  89  Am. 
St.  Eep.  250,  on  the  eommon-iaw 
powers  of  guardians. 

52  Fitzwilliam  v.  Troy,  6  N.  H. 
166.  But  children,  who,  from  want 
of  understanding,  are  incapable  of 
taking  care  of  themselves,  do  not  be- 
come emancipated  at  the  age  oT: 
twenty-one,  if  they  continue  under 
the  control  of  their  father:  Upton  v. 
Northbridge,  15  Mass.  237.  Such 
children  are  an  exception  to  the  gen- 
eral rule.  And  whenever  a  child  is 
compelled  to  remain  under  the  care 
of  his  father,  after  his  arrival  at  the 
age  of  twenty-one  years,  whether  it 
be  on  account  of  infirmity  of  body  or 
of  mind,  so  long  as  he  so  continues, 
he  is  to  be  considered  as  not  eman- 
('•puie-i.     '.'o     bring      an     individual 


within  the  spirit  of  this  exception,  it 
is  not  necessary  that  he  should  be 
wholly  deprived  of  the  use  of  his 
reason,  or  that  he  should  be  actually 
confined  to  his  bed  with  sickness.  Jt 
is  enough,  if  the  state  of  his  mind, 
or  of  his  health,  is  such  that  it  is 
fit  and  proper  that  he  should  remain 
under  the  care  of  his  parent:  Orford 
V.  Eumney,  3  N.  H.  331.  See,  also, 
Kubic  V.  Zeimke,  105  Iowa,  269,  74 
N.  W.  748,  and  note  to  Craig  v.  Van 
Bebber  (100  Mo.  584,  13  S.  W.  906), 
18  Am.  St.  Eep.  573. 

53  Lewis  V.  Missouri,  K.  &  T.  Ey. 
Co.,  82  Kan.  351,  108  Pac.  95;  Hal- 
liday  v.  Miller,  29  W.  Va.  424,  6  Am. 
St.  Eep.  653,  1  S.  E.  821;  Plynn  v. 
Baisley,  35  Or.  268,  76  Am.  St.  Eep. 
495,  45  L.  E.  A.  645,  57  Pac.  908; 
Dierker,  to  the  Use  of  Shoemake,  v. 
Hess,  54  Mo.  246. 

Si  Assignees  of  Hull  v.  Connolly,  3 
McCord  (8.  C),  6,  15  Am.  Dec.  612; 
Jones  v.  Colvin,  1  McMnll.  (S.  0.) 
14;  Perrin  v.  Wilson,  10  Mo.  451; 
State  V.  Cook,  12  Ired.  (34  N.  c.) 
67;  Freeman  v.  Bridger,  4  Jones 
(49  N.  C),  1,  67  Am.  Deo.  258.  But 
see  Parsons  v.  Keys,  43  Tex.  557. 
See  note  to  Craig  v.  Van  Bebber,  18 
Am.  St.  Eep.  652. 
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does  not  need  credit  for  such  purpose.*"*  And  after  this 
prima  facie  showing,  he  who  alleges  that,  notwithstanding 
this,  the  infant  was  in  a  state  of  destitution,  must  take  upon 
himself  the  burden  of  proving  the  allegation.  If  he  does 
this  in  a  satisfactory  manner  his  claim  should  be  allowed. 
But  even  then  it  should  be  limited  to  bare  necessaries,  and 
should  not  be  allowed  to  embrace  articles  of  luxury  which 
would  otherwise  be  suitable  to  the  infant's  fortune  and  con- 
dition in  life.^® 

§  99a  (98).  Same  subject — Torts. — Infants  are  liable 
civilly  for  certain  of  their  torts  in  which  the  question  of 
the  intent  is  of  no  concern.  As  a  general  rule,  in  actions  for 
tort  the  liability  of  the  defendant  does  not  depend  upon  the 
intent,  although  the  malice  or  intent  may  affect  the  measure 
of  damages.  Hence,  in  civil  actions  for  tort  there  is  no  such 
presumption  of  incapacity  on  the  part  of  infants  as  is  found 
in  the  criminal  law ;  and  there  are  numerous  cases  in  which 
judgments  have  been  rendered  against  infants  for  torts, 
although  some  of  the  infants  were  under  seven  years  of 
age.^''    But  although  it  is  undoubtedly  true,  as  a  general 

55  Nicholson  v.  Spencer,  11  Ga.  tion.  These  he  may  sell,  give  away, 
607;  Nicholson  v.  Wilborn,  13  Ga.  or  waste,  so  that  it  may  become 
467;  Bivers  v.  Greeg,  5  Bich.  Eq.  (S.  necessary  that  he  should  have  more, 
C.)   274.  to  save  him  from  nakedness  and  star- 

56  Bivers  v.  Greeg,  supra.  In  this  vation."  If  these  special  circum- 
ease  there  are  also  the  following  in-  stances  do  not  appear,  however,  and 
teresting  remarks:  "It  is  a  fallacy  to  the  infant  relies  as  a  defense  to  an 
suppose  that  a  distinction  can  be  action  for  necessaries  on  the  fact  that 
drawn  between  the  case  where  an  he  was  at  the  time  properly  supplied 
infant  is  actually  supplied  with  the  with  necessaries,  it  vrill  seem  that  the 
necessaries  themselves,  and  that  where  burden  of  proving  the  fact  rests  upon 
he  receives  an  allowance  under  an  or-  him:  See  Johnstone  v.  Marks,  L.  R. 
der  of  the  court,  which  he  is  to  dis-  19  Q.  B.  D.  509;  also.  Parsons  v. 
burse  himself  in  their  purchase.  If  Keys,  43  Tex.  557,  in  which  ease,  how- 
it  be  urged  that  the  infant  may  waste  ever,  it  appeared  that  the  defendant 
or  misapply  his  allowance,  and  thus  had  a  guardian.  As  to  burden  of 
be  reduced  to  a  state  of  destitution  proof  whether  articles  furnished  to 
that  would  require  his  necessary  infants  are  necessaries,  see  note  to 
wants  to  be  otherwise  supplied,  it  is  Nash  v.  Inman,  14  Ann.  Cas.  686. 
obvious  that  the  argument  applies  B7  in  the  case  of  Huchting  y. 
with  equal  force  to  the  case  where  Engel,  17  Wis.  237,  84  Am.  Dec.  741, 
the  infant  is  supplied  with  the  neces-  a  boy  of  little  more  than  six  years 
sary  articles  for  his  use  and  consump-  of  age   was  held  to   be  liable  in   an 
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rule,  that  infants  are  responsible,  like  other  persons,  for 
their  torts,  this  general  rule  must  be  received  with  the  qual- 
ification that  the  torts  for  which  they  are  so  liable  must 
not  involve  an  element  necessarily  wanting  in  their  case. 
Thus,  in  the  case  of  slander,  malice  is  a  necessary  ingredi- 
ent in  the  wrong.  But  the  law  presumes  that  an  infant 
under  the  age  of  seven  years  is  not  doli  capax.  It  is  obvious, 
therefore,  that  in  the  case  of  slander  an  infant  cannot  be 
held  liable  for  his  tort  until  he  arrives  at  that  age,  or 
acquires  that  capacity  which  renders  him  morally  respon- 
sible for  his  actions.  On  this  subject  Eeeve  says:  "There 
is  one  species  of  wrong  for  which  an  infant  cannot  be  liable 
until  he  is  doli  capax,  viz.,  slander.  I  find  nothing  satis- 
factory on  this  subject,  as  to  at  what  age  he  is  liable.  By 
analogy  to  his  liability  for  crimes  which  rests  upon  his  being 
doli  capax,  I  should  suppose  that  he  would  be  liable  at  the 
age  of  fourteen."^*  In  cases  of  torts  arising  from  negli- 
gence, too,  the  age  and  capacity  of  the  infant  charged  with 
the  tortious  negligence  may  become  matters  of  importance. 

lotion  for  damages  for  breaking  and  fendant,   a  minor,  was  adjudged  ac- 

entering  the  plaintiff's  premises,  and  countable   in   an   action   of     trespass 

breaking    down    and    destroying    Ms  quare  clausum  f regit,  although  the  act 

shrubbery       and      flowers       growing  constituting  the   trespass   was,   as   in 

therein.     In   the   case    of   Bullock   v.  Humphrey  v.  Douglass,  10  Vt.  71,  33 

Babcock,    3  Wemd.    (N.  Y.)   891,  the  Am.    Dec.     177,    done    by    the    com- 

defendant,  a  boy  of  twelve  years  of  mand     of     the     defendant's    father, 

age,  was  held  liable  for  damages  in  And  in  Marshall  v.  Wing,  50  Me.  62, 

an  action  for  assault  and  battery,  for  it  was   decided  that    ejectment    may 

Biooting  an  arrow,  by  which  one   of  be  maintained  against  an  infant  for 

the  plaintiff's  eyes  was  put  out.     In  a   disseisin,   that   being  a   tort.     See, 

Peterson  t.  Haffner,  59  Ind.  130,  26  also,  McCoon  v.   Smith,    3    Hill    (N. 

Am.   Bep.   81,   the   defendant,   a  boy  Y.),  147,  38  Am.  Dec.  623;  Beckley  v. 

thirteen  years   of  age,   in  sport,  but  Newcomb,  24  N.  H.  363.     On  the  re- 

wantonly,   threw   a   piece   of   mortar,  lation  of  master  and  servant  between 

which  struck  and  put  out  the  plain-  parent  and  child,  see  note,  Broadstreet 

tiff's  eye,  and  the  defendant  was  held  v.  Hall,  10  L.  R.  A.,  N.  8.,  942. 
liable   for   damages  in   an   action   of  58  Eeeve's     Dom.     Eel.     258.     See, 

assault  and  battery.     And    in  School  also,   note  to   Humphrey  v.   Douglass 

District  v.  Bragdon,  23  N.  H.  507,  the  (10  Vt.  71),  33  Am.  Dec.  177,  on  the 

defendants,  boys  of  twelve  and  four-  liability    of   infants    for    their    torts, 

teen  years  of  age,  respectively,  were  and  to  Craig  v.  Van  Bebber  (100  Mo. 

held  liable  for  trespass  committed  in  584,  13  S.  W.  906),  18  Am.  St.  Eep. 

the  school.     So  in  Scott  v.  Watson,  46  569,  at  page  720,  on  the  torts  of  in- 

Me.   362,   74  Am. ,  Dee.  457,  the   de-  fants  connected  with  contract 
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For  wliile  infants  are  justly  answerable  for  torts  springing 
from  their  negligence,  when  such  negligence  is  shown,  it  is 
evident  that,  in  determining  the  question  whether  or  not 
there  is  negligence  in  the  given  case,  either  on  the  part  of 
the  defendant  or  on  that  of  the  plaintiff,  the  age  and  capa- 
city of  the  defendant  may  be  important  to  consider.  Con- 
duct which  would  be  considered  negligent  on  the  part  of  a 
person  of  full  age  might  not  be  so  considered  in  the  case 
of  an  infant  of  tender  years  and  immature  judgment.  And, 
on  the  other  hand,  one  dealing  with  a  person  of  immature 
capacity  may  be  reasonably  required  to  exercise  greater  care 
and  diligence  than  would  be  demanded  of  him  where  he  has 
to  do  with  persons  of  mature  judgment  and  of  ordinary 
capacity.^*  That  which  will  be  negligence  on  the  part  of 
one  infant  may  be  proper  care  on  the  part  of  another,  de- 
pending upon  the  age,  discretion,  intelligence,  or  experi- 
ence, of  the  infant.  A  child  of  tender  years  has  capacity  to 
exercise  only  such  care  and  self-restraint  as  belongs  to  chiM- 
hood.  Eeasonable  men  are  presumed  to  know  this,  and 
must  govern  themselves  accordingly.  The  caution  and  care 
required  of  others  toward  the  infant  are  measured  by  tlie 
age,  the  maturity,  the  capacity,  and  intelligence  of  the 
child.^"  So  that,  while  in  civil  actions  the  law  does  not  fix 
any  arbitrary  age  when  an  infant  is  deemed  incapable  of 
exercising  judgment  and  discretion,  there  are  numerous  in- 
stances in  which  courts  have  conclusively  presumed  children 
of  tender  years  incapable  of  contributory  negligence  and 
have  refused  to  submit  the  question  to  the  jury.®^     The 

69  See  Coolej  on  Torts,   105.  Gardner  v.  Grace,  1  Eost.  &  F.  359; 

60  Birmingham  &  A.  E.  Co.  v.  Mat-  Chicago  Ey.  Co.  v.  Eyan,  131  111.  474, 
tison,   166  Ala.   602,  52  South.  49.  23  N.  B.  385;  Texas  &  N.  0.  R.  Co. 

61  Chicago  Ey:  Co.  v.  Gregory,  58  v.  Brouillette  (Tex.  Civ.  App.),  130 
111.  226;  Gavin  v.  Chicago,  97  IH.  66,  S.  W.  886  (a  boy  two  and  a  half 
37  Am.  Eep.  99;  Walters  v.  Chicago  years  of  age);  Johnson  v.  Bay  City, 
Ey.  Co.,  41  Iowa,  71;  Mangam  v.  164  Mich.  251,  129  N.  W.  29,  17  Det. 
Brooklyn  Ey.  Co.,  38  N.  Y.  455,  98  Leg.  N.  1074  (five  years  and  four 
Am.  Dec.  66 ;  Ihl  v.  Forty-second  St.  months  old) ;  Decker  v.  Itasca  Paper 
Ey  Co.,  47  N.Y.  317,  7  Am.  Eep.  450;  Co.,  Ill  Minn.  439,  127  N.  W.  183 
Kay  V.  Pennsylvania  Ey.  Co.,  65  Pa.  (five  years  old) ;  Barretto  v.  Mou- 
269,  3  Am.  Rep.  628;  Pennsylvania  guin-Ofeerman-Wells  Coal  Co.,  126  N. 
Co.  V.  James,  8]  Pa.  194;  Norfolk  Ey.  Y.  Supp.  1009.  Siee,  also,  Mott  v, 
Co.  V.  Ormsby,  27  Gratt.   (Va.)   455;  Packard,  108  Me.  247,  80  Atl.  279. 
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cases  show  that  this  presumption  has  been  indulged  in  by 
the  court  respecting  children  varying  in  age  from  one  to 
seven  years.*^  A  child,  too  young  to  exercise  any  care  or 
discretion,  is  clearly  as  incapable  of  negligence  as  it  is  of 
crime  or  sin,  and  is  therefore  not  answerable  to  the  doctrine 
of  self-defense.  There  are  ages  so  young  (usually  under 
seven)  that  there  is  a  conclusive  presumption  of  law,  and 
hence  evidence  is  not  admissible  to  refute  the  presumption; 
while  there  are  other  ages,  usually  seven,  after  reaching 
which  it  becomes  a  prima  facie  presumption  only,  and  may 
then  be  rebutted  by  evidence  of  unusual  natural  capacity, 
physical  condition,  training,  habits  of  life,  experience,  sur- 
roundings, and  the  like.  This  prima  facie  presumption  con- 
tinues in  its  favor  till  it  reaches  another  age,  usually  four- 
teen, after  which  the  presumption  changes,  and  the  burden 
Ts  then  on  the  infant  to  show  want  of  capacity  or  under- 
standing. The  question  as  to  whether  a  child's  capacity  is 
such  that  it  may  be  chargeable  with  contributory  negligence 
is  a  question  of  fact  for  the  jury,  unless  so  young  and  im- 
mature as  to  require  the  court  to  judicially  know  that  it 
f'ould  not  contribute  to  its  own  injury  or  be  responsible  for 
us  acts,  or  so  old  and  mature  that  the  court  must  know  that, 
though  an  infant,  yet  it  is  responsible.**  Where  the  infant 
is  under  fourteen  years  of  age,  the  burden  rests  upon  the 
defendant  to  rebut  the  legal  presumption  of  incapability  of 
contributory  negligence.**  As  to  those  over  fourteen  years 
of  age  the  prima  /acie  capability  of  negligence  attaches.*^ 
Each  case  must  depend  upon  the  intelligence  and  capacity 
of  the  child  and  the  surrounding  facts  rather  than  upon  any 

62  See   cases  last  cited.  433    (between   thirteen   and  fourteen, 

63  Birmingham  &  A.  E.  Co.  v.  Mat-  running  into  a  sheet  of  glass  in  a 
tison,  supra.  maze  of  mirrors)  ;  Burke  v.  Chicago 

64  Virginia-Carolina  Ry.  Co.  v.  City  R.  Co.,  153  111.  App.  388  (eleven 
Clawson's  Admr.,  Ill  Va.  313,  68  S.  years  and  seven  months,  boy  crossing 
E.  1003.  a   car    track    failing    to    look    both 

65  Birmingham  &  A.  R.  Co.  v.  Mai-  ways)  ;  German-American  Lumber 
lison,  supra.  As  to  other  ages  near  Co.  v.  Hannah,  60  Fla.  76,  53  South, 
thereto,  see  GresB  v.  Philadelphia  &  R.  516;  Virginia'Carolina  Ry.  Co.  v. 
R.  Co.,  228  Pa.  482,  77  Atl.  810  (a  Clawson's  Admr.,  supra;  Connor  T. 
few  days  less  than  fourteen) ;  Ray-  Wabash  R.  Co.,  149  Mo.  App.  675, 
field  V.  Sans  Souoi  Park,  147  111!  App.  129  S.  W.  777. 
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arbitrary  rule.  It  cannot  be  said  on  the  one  hand  that  a 
child  just  past  seven  years  is  sui  juris  so  as  to  be  charged 
with  negligence,  nor,  on  the  other  hand,  that  a  child  just 
under  that  age  is  wholly  incapable  of  exercising  care.^^  It 
has  generally  been  held  that,  since  there  is  no  exact  period 
fixed  by  the  law  at  which  there  is  no  doubt  as  to  whether  the 
child  is  sui  juris,  the  question  of  intelligence  and  ability  to 
exercise  care  is  for  the  jury  under  proper  instructions  from 
the  court.*^    But  it  has  been  held  that,  in  the  absence  of 


68  stone  V.  Dry  Dock  Co.,  115  JS'. 
Y.  104,  21  N.  B.  712;  Indianapolis 
etc.  Ey.  V.  Pitzzer,  109  Ind.  179,  58 
Am.  Rep.  387,  6  N.  E.  310,  10  N.  E. 
70.  There  is  no  presumption  that 
minors  under  fourteen  years  of  age 
are  without  discretion  and  judgment: 
Geordge  v.  Los  Angeles  E.  Co.,  126 
Cal.  357,  77  Am.  St.  Eep.  184,  46 
L.  B.  A.  829,  58  Pac.  819.  It  must 
be  presumed  until  otherwise  shown 
that  a  minor  has  exercised  the  care 
and  circumspection  expected  of  one 
of  his  years:  Dubiver  t.  City  Ey.  Co., 
44  Or.  227,  1  Ann.  Cas.  889,  74  Pac. 
915,  75  Pac.  693.  Indeed,  it  is  even 
held  that,  in  the  absence  of  evidence 
to  the  contrary,  it  will  be  presumed 
that  the  discretion  of  a  child  of 
eleven  years  to  exercise  due  care  for 
his  own  safety  is  equal  to  that  of  an 
adult:  Over  v.  Missouri  etc.  E.  Co. 
(Tex.  Civ.  App.),  73  S.  W.  535.  The 
presumption  that  a  child  fourteen 
years  old  has  capacity  to"  avoid  dan- 
ger can  only  be  overthrown  by  clear 
proof  of  the  absence  of  such  discre- 
tion: Nagle  V.  Allegheny  Valley  E. 
Co.,  88  Pa.  35,  32  Am.  Eep.  413.  In 
an  action  for  negligence  causing  the 
death  of  a  thirteen  year  old  boy  in 
defendant's  employ,  the  presumption 
is  that  the  boy  was  careful:  Eogers 
T.  Samuel  Meyerson  Ptg.  Co.,  103  Mo. 
App.  ©83,  78  S.  W.  79.  A  boy  who 
is  nearly  eighteen  years  of  age,  em- 
ployed in  a  machine-shop,  is  presumed 
to  have  suf&cient  capacity  to  be  sen- 


sible of  danger  and  to  avoid  it:  San- 
born V.  Atchison  etc.  E.  Co.,  35  Kan. 
292,  10  Pac.  860.  Likewise  it  will 
be  presumed  that  a  child  nearly  six- 
teen years  of  age  knew  a  heated  rol- 
ler would  burn  her  hand:  Phillips  v. 
Michael,  11  Ind.  App.  672,  39  N.  E. 
669.  And  it  is  also  presumed  that  a 
boy  of  sixteen  years  of  age  recog- 
nizes the  patent  danger  of  climbing 
on  moving  cars:  Worthington  v.  Go- 
forth,  124  Ala.  656,  26  South.  531. 
And  where  a  child  four  years  old  is 
run  over  by  a  team  and  wagon  in  a, 
public  street,  in  the  absence  of  any- 
thing to  indicate  that  she  ran  hastily 
or  impulsively  under  the  horses  or  the 
wagon,  it  cannot  be  presumed  that 
she  did  so:  Summers  v.  Bergner 
Brewing  Co.,  143  Pa.  114,  24  Am.  St. 
Eep.  518,  22  Atl.  707. 

67  Houston  Ey.  Co.  v.  Simpson,  60 
Tex.  103;  Strawbridge  v.  Bradford, 
128  Pa.  200,  15  Am.  St.  Eep.  670,  18 
Atl.  346;,  Dealey  v.  Muller,  149  Mass. 
432,  21  N.  E.  763;  Birkett  v.  Knick- 
erbocker Ice  Co.,  110  N.  y.  504,  18 
N.  E.  108;  Eailroad  Co.  v.  Gladmon, 
15  Wall.  (IT.  S.)  401,  21  L.  Ed.  114; 
Arkansas  Val.  Trust  Co.  v.  Mutlroy, 
97  Ark.  160,  133  S.  W.  816;  Boland 
V.  Connecticut  Co.,  83  Conn.  456,  76 
Atl.  1005;  Ponner  v.  Stamatakos,  153 
111.  App.  147;  Shortridge  v.  Scarritt 
Estate  Co.,  145  Mo.  App.  295,  130  S. 
W.  126;  Obermeyer  v.  Logeman  Chair 
Mfg.  Co.,  229  Mo.  97,  129  S.  W.  209; 
Zwirn  v.  Joline,  122  N.  Y.  Supp.  231; 
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proof  to  the  contrary,  a  cMld  fourteen  years  of  agie  is  pre- 
sumed to  have  sufficient  capacity  to  be  sensible  of  danger 
and  to  have  the  power  to  avoid  it.®* 

§  100  (99) .  Presumption  as  to  identity  from  name. — ^One 
of  the  most  easily  rebutted  presumptions,  notwithstanding 
its  great  convenience,  is  that  which  infers  an  identity  of  per- 
son from  an  identity  of  name,  and  since  names  are  used  for 
the  very  purpose  of  identifying  persons,  it  is  not  infre- 
quently presumed  that  a  given  name  identifies  the  person 
bearing  such  name.  In  some  states  the  codes  have  embodied 
it  in  their  list  of  disputable  presumptions;®'  although,  of 
course,  it  gathers  no  extra  strength  from  its  statutory  enact- 
ment.''" Thus,  in  proving  title  to  land  where  the  same  name 
appears  in  different  conveyances  as  grantee  and  grantor,  the 
circumstances  may  be  such  as  to  reasonably  create  the  pre- 
sumption that  they  describe  the  same  person,''^  notwith- 


Barretto  v.  Mouquin-Offerman-Wells 
Coal  Co.,  126  N.  Y.  Supp.  1009; 
Specht  V.  Waterbury  Co.,  70  Misc. 
Eep.  404,  127  N.  Y.  Supp.  137;  Ver- 
don  V.  Crescent  Automobile  Co.,  81 
N.  J.  L.  199,  76  Atl.  346;  St.  Louis 
etc.  R.  Co.  V.  Bolen  (Tex.  Civ.  App.), 
129  S.  W.  860;  Olson  v.  Gill  Home 
Inv.  Co.,  58  Wash.  151,  108  Pac.  140. 

68  Nagle  V.  Allegheny  Ey.  Co.,  88 
Pa.  35,  32  Am.  Eep.  413. 

69  Cal.  Code  Civ.  Proc,  §  1963 
(25)  (identity  of  person  from  iden^ 
tity   of  name) . 

70  People  V.  Mullen,  7  Oal.  App. 
547,  94  Pac.  867,  in  which  case  it 
was  held  that,  where  the  defend- 
ant was  charged  with  manslaughter 
in  the  killing  of  one  Patrick  Connolly, 
and  there  was  evidence  showing  that 
the  deceased's  death  resulted  from  a 
blow  on  the  head,  delivered  by  the 
defendant,  and  that  defendant  was 
seen  at  the  inquest  over  the  body  of 
Patrick  Connolly,  at  which  the  cause 
of  his  death  was  found  to  be  a  frac- 
ture through  the  temporal  bone,  it 
must  be  presumed  from  the  identity 
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of  name,  in  the  absence  of  evidence 
to  the  contrary,  that  the  person  on 
whom  the  inquest  was  held  was  the 
same  person  whom  the  defendant  was 
charged  with  killing. 

Tl  Hunt  V.  Stewart,  7  Ala.  527; 
Givens  v.  Tidmore,  8  Ala.  745;  Mott 
V.  Smith,  16  Cal.  533 ;  Brown  v.  Metz, 
33  ni.  339,  85  Am.  Dec.  277;  Hea- 
cock  V.  Lubukee,  108  HI.  641;  Gilman 
V.  Sheets,  78  Iowa,  499,  43  N.  .W. 
299;  Campbell  v.  Wallace,  46  Mich. 
320,  9  N.  W.  432;  Geer  v.  Missouri 
Iiumb.  &  Min.  Co.,  134  Mo.  85,  56 
Am.  St.  Eep.  489,  34  S.  W.  1099; 
Einstein  v.  Holladay-Klotz  Land  & 
Lumber  Co.,  132  Mo.  App.  82,  111  S. 
W.  859.  See,  also,  1  Devlin,  Deeds, 
2d  ed.,  §§  183,  184;  Galveston  etc. 
E.  E.  V.  Stealey,  66  Tex.  46S!,  1  S. 
W.  186;  Skinker  v.  Haagsma,  99 
Mo.  208,  12  S.  W.  569;  Morris  v.  Me- 
Clary,  43  Minn.  346,  46  N.  W.  238; 
Eupert  V.  Penner,  35  Neb.  587,  53 
N.  W.  598,  17  L.  E.  A.  824;  Jack- 
son V.  King,  5  Cow.  237,  15  Am.  Dec. 
468 ;  Smith  v.  Gillum,  80  Tex.  120,  15 
S.  W.  794;  Atchison  v.  McCulloch,  6 
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standing  the  places  of  residence  named  in  the  respective 
deeds  are  not  the  same  J^  The  weight  to  be  attached  to  this 
presumption  of  course  varies  greatly  with  the  circumstances 
of  the  case.  If.,  the  name  is  a  very  common  one,  or  if  it 
appears  that  there  are  several  persons  of  the  same  name 
and  location,''*  or  that  the  presumption  would  establish  an 
inconsistent  relation, '^^  or  impeach  the  record  of  a  court,''^ 
the  identity  of  persons  is  not  to  be  inferred  from  identity  of 
name.''®  This  presumption  has  been  applied  in  respect  to 
letters;'''  bills  of  exchange  and  promissory  notes  and  ac- 
ceptances;''^ powers  of  attorney;'^  judgments;^"  indict- 
ments;^^ names  of  witnesses  in  a  record  of  conviction ;  ^^ 
names  in  the  Service  of  process;^*  plaintiff  and  defendant 
bearing  the  same  name;^*  and  the  identity  of  a  deceased 
person.^^    But  it  is  otherwise  if  the  name  is  unusual,  or  if 


Watts  (Pa.),  13;  Grant  v.  Searey 
(Tex.  Civ.  App.),  35  S.  W.  861; 
Bogue  V.  Bigelow,  29  Vt.  179;  Cross 
V.  Martin,  46  Vt.  14. 

72  Carleton  v.  Townsend,  28  Cal. 
219;  Tillotson  v.  Webber,  96  Mich. 
144,  55  N.  W.  837. 

73  Jones  V.  Jones,  9  Mees.  &  W. 
75;  Aultman  v.  Timm,  93  Ind.  159; 
Goodell  ,v.  Hibbard,  32  Mich.  48; 
People  V.  Wong  Sang  Lung,  3  Gal. 
App.  221,  84  Pae.  843;  Flournoy  v. 
Warden,   17   Mo.  435. 

74  Cooper  V.  Poston,  1  Dunl.  92 
(maker  and  payee  of  note  having 
same  name) ;  Ellsworth  v.  Moore,  5 
Iowa,   486. 

75  Bryan  v.  Kales,  3  Ariz.  423,  31 
Pac.  517. 

76  Wickersham  v.  People,  2  111. 
128;  Cozzens  v.  Gillispie,  4  Mo.  82. 
See  note  to  Eupert  v.-  Penner,  17  L. 
E.  A.  824. 

77  Harrington  v.  Foy,  1  Eyan  &  M. 
»  90. 

78  Eoden  v.  Eyde,  4  Q.  B.  626,  114 
Bng.  Eeprint,  1034;  Warren  v.  An- 
derson, 8  Scott,  384;  Greenshields  v. 
Crawford,  9  Mees.  &  W.  314;  Hunt 
V.  Stewart,  7  Ala.  525;  MeConeghy  v. 
Kirk,  68  Pa.  200;  Jones  v.  Jones,  su- 


pra  (where  the  two  names  signed  as 
makers  were  identical). 

79  Burford  v.  McCue,   53  Pa.  427. 

80  Thompson  v.  Manrow,  1  Cal. 
428;  Garwood  v.  Garwood,  29  Cal. 
515;  Douglas  v.  Dakin,  46  Cal.  49; 
Mallory  v.  Eiggs,  76  Iowa,  748,  39 
N.  W.  886;  CampbeU  v.  Wallace,  46 
Mich.  320,  9  N.  W.  432;  Green  v. 
Heritage,  63  N.  J.  L.  455,  43  Atl. 
698;  Agate  v.  Eichards,  5  Bosw.  (N. 
T.)  456;  Hatcher  v.  Eocheleau,  18 
ISr.  y.  86;  Eitchie  v.  Carpenter,  2 
Wash.  512,  26  Am,  St.  Eep.  877,  CS 
Pac.  380;  Hesketh  v.  Ward,  17  U.  C. 
C.  P.   190. 

81  State  V.  Kelsoe,  76  Mo.  505. 

82  People  v.  Eolfe,  61  Cal.  541: 
Bayha  v.  Mumford,  58  Kan.  445,  49 
Pac.  601;'  State  v.  Kelsoe,  supra; 
State  V.  McGuire,  87  Mo.   642. 

83  Veasey  v.  Brigman,  93  Ala.  54S, 
13  L.  E.  A.  541,  9  South.  728. 

84  Wilson  V.  Benedict,  90  Mo.  208, 
2  S.  W.  283;  Allin  v.  Chadburne,  1 
Bana  (Ky.),  68,  25  Am.  Dec.  121; 
Sweetland  v.  Porter,  43  W.  Va.  189, 
27  S.  E.  352;  Tavenner  v.  Barrett,  21 
W.  Va.  656. 

85  State  V.  Kilgore,  70  Mo.'  546; 
People  V.  Mullen,  7  Cal.  App.  547',  94 
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there  is  identity  of  name  witli  corroborating  circumstances 
as  similarity  of  age,  occupation,  place  of  abode.*®  The  fact 
that  the  family  name  and  initials  are  the  same  raises  no 
presumption  that  the  parties  are  the  same.*''  If  father  and 
son  have  the  same  name,  in  the  absence  of  proof,  it  will  be 
presumed,  when  the  name  is  used  without  any  addition  of 
senior  or  junior,  that  the  father  is  intended.**  This  has 
been  illustrated  in  the  case  of  legacies,  notes,  and  other  in- 
struments ;  but  it  is  a  presumption  which  may  be  easily  re- 
butted by  circumstances  showing  another  intention.*^  In- 
deed, most  of  the  cases  which  have  been  cited  are  authority 
for  the  proposition  that  the  presumption  under  discussion  is 


Pac.  867.  See,  also,  able  and  ex- 
haustive treatment  of  subject  in  6 
Ency.  of  Ev.  913-921,  and  in  the 
note  appended  to  Rupert  v.  Penner, 
17  L.  E.  A.  824.  Eor  a  comprehen- 
sive note  on  "Idem  Sonans,"  giving  al- 
phabetical lists  of  names  held  to  be 
and  not  to  be  idem  sonans,  together 
with  the  rules  for  pronunciation  in 
certain  disputed  names  and  the  gen- 
eral application  of  the  doctrine,  see 
note  to  Thornilly  v.  Prentice  (121 
Iowa,  89,  96  N.  W.  728),  100  Am. 
St.  Eep.,  at  page  322. 

86  Hamilton  v.  Foy,  1  Byan  &  M. 
90;  Jones  v.  Parker,  20  N.  H.  31; 
Hodgkinson  v.  Willis,  3  Camp.  401 ; 
Smith  V.  Henderson,  9  Mees.  &  W. 
798;  Hennel  v.  Lyon,  1  Barn.  &  AW. 
182,  106  Eng.  Eeprint,  67;  Sandberg 
v.  State,  118  Wis.  578,  89  N.  W.  504. 
The  presumption  does  not  apply  if 
the  transactions  are  very  remote:  Sit- 
ler  V.  Gehr,  106  Pa.  577,  51  Am.  Eep. 
207. 

87  Jones  V.  Tumour,  4  Car.  &  P. 
204;  Loudon  v.  Walpole,  1  Ind.  319; 
Bennet  v.  Libhart,  27  Mich.  489 ;  Bur- 
ford  V.  McCue,  53  Pa.  431;  Houk  v. 
Barthold,  73  Ind.  22. 

88  Sweeting  v.  Fowler,  1  Stark. 
106;  State  v.  Vittum,  9  N.  H.  519; 
Jones  V.  Newman,  1  W.  Black,  60,  96 
Eng.  Eeprint,  32;   Kincaid  v.  Howe, 


10  Mass.  203;  Padgett  v.  Lawrence, 
10  Paige  Ch.  (N.  Y.)  170,  40  Am. 
Dee.  232;  Jarmain  v.  Hooper,  5  Man. 
&  G.  827;  Graves  v.  Colwell,  90  111. 
613.  It  is  error  to  exclude  evidence 
of  the  surrounding  circumstances  to 
explain  the  acts  in  question.  The  ad- 
dition of  "Jr."  is  no  part  of  the 
name:  Clark  v.  Groee,  16  Tex.  Civ. 
App.  453,  41  S.  W.  668,  and  cases 
cited  above.  AVhere  father  and  son 
have  the  same  name  as  the  grantee 
in  a  conveyance  of  land,  and  neither 
is  otherwise  designated  therein  as  the 
grantee,  the  father  will  be  presumed 
to  be  the  grantee  if  other  things  are 
equal  and  there  is.no  evidence  to  the 
contrary.  The  fact  that  the  son  in 
this  case  gave  a  mortgage  to  the 
father  on  the  land  described  in  a 
deed,  in  which  the  name  of  the  gran- 
tee was  the  same  as  their  own,  and 
the  father  accepted  the  mortgage, 
placed  it  on  record,  and  afterward 
sold  it,  is  sufficient  to  rebut  any  pre- 
sumption that  might  otherwise  arise 
that  the  father  was  the  grantee:  Hess 
V.  Stockard,  99  Minn.  504,  109  N.  W. 
1113. 

89  Lepiot  V.  Browne,  1  Salk.  7,  91 
Eng.  Eeprint,  6;  Stebbing  v.  Spicer, 
8  Com.  B.  827  J  Sweeting  v.  Fowler, 
1  Stark.  106. 
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one  which  may  be  easily  rebutted  by  satisfactory  proof. 
Where  the  presumption  is  raised,  suitable  explanation  is 
sufficient  to  repel  it ;  and  all  the  circumstances  necessary  to 
dispel  the  false  appearance  of  the  identity  are  relevant  and 
competent  to  expose  the  error.®" 

§  101  (100).  Conflicting  presumptions — That  of  inno- 
cence prevails  over  other  presumptions. — It  is  often  said 
that  one  presumption  stands  opposed  to  another,  and  that 
it  becomes  necessary  to  determine  which  one  shall  prevail. 
Until  such  time  as  there  is  an  authoritative  revision  of  legal 
terms,  we  are  perforce  compelled  to  continue  those  in  use, 
albeit  they  are  inherently  confusing  and,  vires  acquirit 
eundo,  become  more  difficult  to  use  as  they  become  clogged 
with  definitions  which  take  in  part  of  what  is  legally  sound 
and  part  of  what  is  colloquial,  irrespective  of  legal  accuracy 
or  foundation.  When  it  is  recognized  that  a  presumption  is 
merely  a  direction  of  law  that  when  certain  facts  are  pre- 
sented in  an  invariable  formula  the  finding  thereon  shall 
always  be  the  same  way,  the  logical  impossibility  of  a 
conflict  of  presumptions  becomes  apparent.  "What  really 
happens  in  a  case  of  so-called  conflicting  presumptions  is, 
the  legal  conclusion  or  presumption  which  ordinarily  at- 
taches to  certain  facts  is  prevented  from  attaching  either 
by  facts  or  by  a  rule  of  law  inconsistent  therewith.  It  is  a 
logical  and  legal  impossibility  for  two  rules  of  law  to  affix  in- 
consistent conclusions  to  the  same  state  of  facts  at  the  same 
time."®^  The  market  values,  so  to  speak,  of  the  various 
presumptions  have  been  sometimes  sought  to  be  established, 

90  White  V.  Commonwealth,  80  Ky.  State,  125  Ga.  778,  5i  S.  E.  689,  the 

480;   State   i'.  Witham,   72   Me.   531;  mere    identity     of     name     appearing 

Benson  v.   State,  39   Tex.   Or.   56,  44  from   the   signature   of   the   attesting 

S.  W.  167,  1091.     In  State  v.  With-  officer  and  that  of  a  person  who  signed 

am,  supra,  when  a  state  witness  said  an  accusation  as  prosecuting  attorney 

he  saw  the  defendant  walk  with  a  cer-  was  held  not  to  warrant  the  assump- 

tain   woman   at   a   certain   day,   hour  tion,  as  matter  of  law,  that  the  samq 

and  place,  it  was  competent  evidence  individual  acted  not  only  as  a  notary 

for  the  defendant  to  prove  by  another  public  but  also  in  the  capacity  of  so- 

witness  that  at  the  time  and  place  re-  licitor    of    the    city    council. 
ferred  to  he  saw  the  woman  and  a  9i  9  Enoy.  of  Ev.,  "Presumptions," 

man,  and  that  the  man  with  her  was  p.  891. 
not    the    defendant.     In     Shuler     v. 
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but  so  far  there  is  no  recognized  standard.  Keeping,  then, 
to  the  expression  as  it  is  used,  we  may  have  the  case  of  one 
party  to  a  cause  relying  upon  a  given  presumption  and  that 
of  the  other  party  upon  another.  Which  party  is  to  pre- 
vail? In  every  case  it  depends  on  the  nature  of  the  re- 
spective presumptions.  If  the  one  is  such  that  the  law  has 
said  that  in  that  particular  connection  it  shall  prevail,  then 
the  other  is  out  of  the  question,  for  the  law  has  never  said 
that  from  a  given  set  of  circumstances  two  different  pre- 
sumptions shall  arise,  shall  prevail  over  all  other  presump- 
tions and  over  each  other.  The  reductio  ad  absurdum  helps 
to  demonstrate  the  proposition.  Generally  spealring,  there 
is  no  legal  presumption  so  highly  favored  as  that  of  inno- 
cence; and  in  numerous  cases  other  presumptions  have 
yielded  to  this.  It  is  true  that  it  is  stated  in  some  of  the 
authorities  that  where  there  are  conflicting  presumptions, 
the  presumption  of  innocence  will  prevail  against  the  pre- 
sumption of  the  continuance  of  life,  the  presumption  of  the 
continuance  of  things  generally,  the  presumption  of  mar- 
riage and  the  presumption  of  chastity.  But  this  is  said 
with  reference  to  a  class  of  presumptions  which  prevail  in- 
dependently of  proof  to  rebut  the  presumption  of  innocence, 
or  what  may  be  termed  abstract  presumptions.  Thus,  it  is 
said  that  in  prosecutions  for  seduction,  or  for  enticing  an 
unmarried  female  to  a  house  of  ill-fame,  it  is  necessary  to 
aver  and  prove  affirmatively  the  chastity  of  the  female,  not- 
withstanding the  general  presumption  in  favor  of  her  chas- 
tity, since  this  general  presumption  is  overridden  by  the 
presumption  of  the  innocence  of  the  defendant."^  This  rule, 
however,  is  confined  to  cases  where  proof  of  the  facts  rais- 
ing the  presumption  has  no  tendency  to  establish  the  guilt 
of  the  defendant,  and  has  no  application  where  such  proof 
constitutes  a  link  in  the  chain  of  evidence  against  him.^^  If 
it  were  broadly  true  that  the  presumption  of  innocence 
overrides  every  other  presumption,  except  those  of  sanity 

92  People  V.  Koderigas,  49  Cal.  9;  35.     See  §  101a,  post,  as  to  the  pi-e- 

Commonwealth  v.  Whittaker,  131  sumptions  of  chastity  and  innocence. 
Mass.  224;  West  t.  State,  1  Wis.  20flr;  93  Dunlop  v.  United  States,  165  U. 

Zabriskie  v.   State,  43  N.  J.  L.   640,  S.   486,  41  L.   Ed.   799,   17   Sup.   Ct. 

39   Am.   Eep.   610;    1   Greenl.   Ev.,   §  Eep.  375. 
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and  knowledge  of  the  law,  it  would  be  impossible  to  con- 
vict in  any  case  upon  circumstantial  evidence,  since  the  gist 
of  such  evidence  is  that  certain  facts  may  be  inferred  or 
presumed  from  proof  of  other  facts.®*  It  has  frequently 
been  held  that  a  jury  might  presume  the  death  of  the  hus- 
band or  wife  when  the  other  spouse  had  married  a  second 
time,  allowing  the  presumption  of  innocence  to  prevail  over 
that  of  continuance  of  life.^^  It  is  not  necessary,  in  order 
that  the  presumption  of  continuance  of  life  be  overcome  in 
such  cases,  that  absence  should  continue  over  several  years ; 
a  much  less  period  of  time  has  been  held  sufficient.®®  But 
it  does  not  follow  that  the  presumption  of  innocence  will 
prevail  in  all  cases  where  the  presumption  of  the  continu- 
ance of  life  would  impute  crime;®''  by  the  weight  of  au- 
thority there  is  no  rigid  presumption  in  this  case  to  be  in- 


94  Dunlop  V.  United  States,  supra. 
Thus,  if  property  recently  stolen  be 
found  in  the  possession  of  a  certain 
person,  it  may  be  presumed  that  he 
stole  it,  and  such  presumption  is  suffi- 
cient to  authorize  the  jury  to  convict, 
notwithstanding  the  presumption  of 
his  imioeenee.  So,  if  a  person  be 
stabbed  to  death,  and  another,  who 
was  last  seen  in  hia  company,  were 
arrested  near  the  spot  with  a  bloody 
dagger  in  his  possession,  it  would 
raise,  in  the  absence  of  explanatory 
evidence,  a  presumption  of  fact  that 
he  had  killed  him.  So,  if  it  were 
shown  that  the  shoes  of  an  accused 
person  were  of  peculiar  size  or  shape, 
and  footmarks  were  found  in  the  mud 
or  snow  of  corresponding  size  or 
shape,  it  would  raise  a  presumption, 
more  or  less  strong  according  to  the 
circumstances,  that  those  marks  had 
been  made  by  the  feet  of  the  accused 
person. 

95  Cartwright  v.  McGown,  121  111. 
388,  2  Am.  St.  Eep.  105,  12  N.  E. 
737;  Johnson  v.  Johnson,  114  111.  611, 
55  Am.  Eep.  883,  3  N.  E.  232; 
Blanehard  v.  Lambert,  43  Iowa,  228, 
22     Am.     E«p.     245;     Sneathen     v. 


Sneathen,  104  Mo.  201,  24  Am.  St. 
Eep.  326,  16  S.  W.  497;  Price  v. 
Price,  124  N.  Y.  589,  12  L.  E.  A. 
359,  27  N.  E.  383 ;  Charles  v.  Charles, 
41  Minn.  201,  42  N.  W.  935;  Eex  v. 
Twyning,  2  Barn.  &  Aid.  386,  106 
Eng.  Eeprint,  407;  Breiden  v.  PafC, 
12  Serg.  &  E.  (Pa.)  430;  Hynes  v. 
MoDermott,  91  N.  T.  451,  43  Am. 
Eep.  677;  In  re  Taylor,  9  Paige  Ch. 
(N.  Y.)  611;  Eenton  v.  Eeed,  4 
Johns.  (N.  Y.)  52,  4  Am.  Dec.  244; 
Donnelly  v.  Donnelly,  8  B.  Mon. 
(Ky.)  113;  Yates  v.  Houston,  3  Tex. 
433 ;  Dickerson  v.  Brown,  49  Miss. 
3'57.     As  to  negligence,  see  §  lo,  ante. 

96  Johnson  v.  Johnson,  114  111.  611, 
55  Am.  Eep.  883,  3  N.  E.  232,  and 
also  cases  cited  in  Eex  v.  Twyning,  2 
Barn.  &  Aid.  386,  106  Eng.  Eeprint, 
407.  As  to  presumptions  of  continu- 
ance of  life  and  death,  see  §  60  et 
seq.,  ante.  As  to  presumptions  of  in- 
nocence, see  §  12  et  seq.,  ante. 

97  Eex  v.  Harborne,  2  Adol.  &  El. 
540,  111  Eng.  Eeprint,  209  (absence 
of  only  twenty  days) ;  Johnson  v. 
Johnson,  114  111.  611.  55  Am.  I2eo. 
883,  3  N.  E.  232. 
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flexibly  followed  aside  from  the  circumstances  of  tlie  case. 
It  is  a  question  of  fact  to  be  determined  upon  the  evidence 
of  the  particular  case,  including  the  length  of  time  of  ab- 
sence and  the  age,  condition,  health  and  habits  of  the  absent 
party,  as  well  as  the  other  circumstances  of  the  case.®^  Of 
course,  where  the  absence  has  been  long  continued  and  the 
absent  party  long  unheard  of,  the  presumption  of  innocence 
may  be  held  to  prevail  over  the  other  as  a  matter  of  law.^* 


98  Johnson  v.  Johnson,  114  111. 
611,  55  Am.  Rep.  883,  3  N.  E.  232; 
B«x  V.  Harborne,  2  Adol.  &  El.  540, 
111  Eng.  Eeprint,  209;  Gieensbor- 
ough  V.  Underbill,  12  Vt.  604;  North- 
field  V.  Plymouth,  20  Vt.  582. 

99  Kelly  V.  Drew,  12  Allen  (Mass.), 
107,  90  Am.  Dee.  138  (sixteen ,years) ; 
Harris  v.  Harris,  8  Bradw.  (8  111. 
App.)  57  (nine  years) ;  Johnson  v. 
Johnson,  supra.  In  Eex  v.  Twyning, 
2  Barn.  &  Aid.  386,  106  Eng.  Eeprint, 
407,  the  court  said:  "The  law  pre- 
sumes the  continuance  of  life  for 
seven  years,  but  it  also  presumes 
against  the  commission  of  crime.  It 
is  contended  that  the  death  of  the 
husband  ought  to  have  been  proved, 
but  the  answer  is  that  the  presump- 
tion of  law  is  that  he  was  not  alive 
when  the  consequence  of  his  being 
so  is  that  another  person  has  com- 
mitted a  crime."  In  Yates  v.  Hous- 
ton, 3  Tex.  440,  four  years  only  had 
^lapsed  after  the  disappearance  of 
the  wife  before  the  husband  and  an- 
other woman  appeared  as  husband 
and  wife,  under  circumstances  raising 
the  presumption  of  marriage,  and  in 
considering  the  subject  of  the  con- 
flicting presumptions  the  court  held 
that  "the  rational  presumption  after 
this  lapse  of  time  is  that  the  former 
wife  is  dead.  The  ordinary  presump- 
tion of  the  continuance  of  life  should 
not,  under  the  facts  in  the  ease,  out- 
weigh the  presumption  in  favor  of  the 
innocence  of  their  cohabitation,  and 
that  there  was  no  legal  impediment 
to   their  contracting   the   matrimonial 


relation."  Im  Dixon  v.  People,  18 
Mich.  84,  the  supreme  court  of  the 
state,  in  reviewing  the  case,  said: 
"The  presumption  of  innocence — that 
she  would  not  commit  the  crime  of 
bigamy  by  marrying  the  defendant 
while  Phillips  was  alive — rendered  it 
obligatory  on  the  court,  in  the  ab- 
sence of  testimony  to  the  contrary, 
conclusively  to  presume  the  death  of 
Phillips  and  the  validity  of  her  mar- 
riage with  defendaht."  In  Senser  v. 
Bower,  1  Penr.  &  W.  (Pa.)  450,  the 
court,  in  determining  the  validity  of 
a  second  marriage,  say:  "But  there 
is  said  to  be  the  same  evidence  of 
a  precedent  marriage,  of  the  mother 
with  another  man,  who  was  alive  at 
her  second  marriage,  and  hence  a  sup- 
posed dilemma;  but  the  proof  being 
equal,  the  presumption  is  in  favor  of 
innocence.  And  so  far  is  this  car- 
ried in  the  case  of  conflicting  pre- 
sumptions, that  the  one  in  favor  of 
innocence  shall  prevail."  In  Hull  v. 
Bawls,  2.7  Miss.  471,  the  proof  showed 
that  petitioner  and  Eawls  were  mar- 
ried December  6,  1848,  and  that  in 
1844  Eawls  was  living  with  another 
woman  whom  he  recognized  as  his 
wife.  The  court  said:  "The  fact 
that  the  deceased  (Eawls)  was  living 
in  1844  with  a  woman  believed  to  be 
his  wife  is  no  evidence  that  she  was 
living  on  the  6th  of  December,  1848. 
The  marriage  having  been  solemnized 
according  to  the  forms  of  la,w,  every 
presumption  must  be  indulged  in  fa-' 
vor  of  its  validity."  The  case  of 
Chapman  v.  Cooper,  5  Eich.    (S.   C.) 
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On  the  same  principle  it  has  been  presumed  that  a  divorce 
from  a  former  marriage  had  been  obtained,  thus  allowing 
the  presumption  of  innocence  to  prevail  over  that  of  the 
continuance  of  the  existing  state  of  things}^''  In  like  man- 
ner the  presumption  of  innocence  prevails  over  the  pre- 
sumption of  payment,^  and  over  that  of  marriage  arising 
from  cohabitation  and  repute;^  but  where  it  is  shown  that 
a  cohabitation  was  illicit  in  its  origin,  it  is  presumed  to 
have  continued  of  that  character  until  rebutted.^ 

§  101a  (100).  Conflicting  presumptions — Chastity  and 
innocence.'^-Ali  women  are  presumed  to  be  virtuous  until 
the  contrary  appears.*  But  when  this  presumption  involves 
the  guilt  of  another,  it  is  necessary  to  inquire  whether  the 
law  has,  in  the  case  of  statutory  offenses,  made  the  offense 


452,  was  where  five  or  six  years  only 
had  intervened  between  the  time  the 
former  husband  was  last  heard  from 
and  the  second  marriage  of  the  wife, 
and  the  court  held  that  under  the 
facts  of  that  case  (the  case  having 
been  brought  many  years  afterward), 
the  presumption  of  innocence  ought 
to  prevail.  See,  also,  Greenborough 
V.  Underhill,  12  Vt.  604;  Northfield 
V.  Plymouth,  20  Vt.  582. 

100  Carroll  v.  Carroll,  20  Tex.  731; 
Blanchard  v.  Lambert,  43  Iowa,  228, 
22  Am.  Eep.  245.  Divorce  may  be 
presumed  in  favor  of  innocence,  al- 
though there  is  no  evidence  of  such 
divorce.     See   §    14,   ante. 

1  Potter  V.  Titeomb,  7  Me.  302. 

2  Clayton  v.  Wardell,  4  N.  "if.  230. 
For  presumptions   as  to  marriage  in 

'actions  for  bigamy,  adultery  and  the 
like,  see  §§14  and  86  et  seq.,  ante. 

3  See  discussion  on  this  subject,  § 
89,  ante. 

i  Woodard  v.  State,  5  Ga.  App. 
447,  63  S.  E.  573.  In  the  case  of 
Wood  V.  State,  48  Ga.  193,  15  Am. 
Eep.  664,  a  majority  of  the  court 
held  that  the  true  test  of  virtue  in  a 
female  under  the  seduction  statute 
was   a   personal,   physical   test;    that 


if,  at  the  time  of  the  alleged  seduc- 
tion, the  female  had  never  had  un- 
lawful sexual  intercourse  with  man, 
she  was  a  virtuous  female  within  the 
meaning  of  the  law.  Or,  as  ex- 
pressed by  Chief  Justice  Bleckley  in 
the  O'Neil  case,  supra:  "Every  vir- 
gin is  virtuous."  In  other  words,  the 
question  is  not  one  of  purity  of  heart 
or  mind,  but  actual,  physical  purity 
of  person.  This  is  obviously  the  only 
plain  and  practical  test  that  can  be 
laid  down  as  applicable  to  the  crime 
of  seduction.  The  test  of  moral  or 
mental  chastity  is  entirely  metaphys- 
ical and  impracticable;  Jones  v. 
State,  90  Ga.  616,  16  S.  E.  380; 
O'Neil  V.  State,  85  Ga.  408,  11  S.  E. 
857;  McTyier  v.  State,  91  Ga.  255, 
18  S.  E.  140;  Washington  v.  State, 
124  Ga.  426i  52  S.  E.  910;  State  v. 
McCaskey,  104  Mo.  644,  16  S.  W. 
511;  State  v.  Kelley,  191  Mo.  6S0, 
90  S.  W.  834;  Barker  v.  Common- 
wealth, 90  Va.  820,  20  S.  E.  776; 
State  V.  Wells,  48  Iowa,  671;  People 
v.  Squires,  49  'Mich.  487,  13  N.  W. 
828i;  Bradshaw  v.  People,  153  111. 
156,  38  N.  B.  652;  Sloeum  v.  People, 
90  111.  274. 


489  PEBsuMPTioN-s.  §  101a  (100) 

one  against  women  generally  or  chaste  women  expressly. 
"WTien  the  chastity  of  an  unmarried  woman  is  involved  in 
a  criminal  proceeding,  the  presumption  of  the  prisoner's 
innocence  as  opposed  to  that  of  her  chastity  falls  generally 
within  the  rule  stated  in  the  last  section.^  In  an  Indian 
Territory  seduction  case,®  the  court  said  that  it  was  not  the 
law  that  the  presumption  of  chastity  was  overcome  by  that 
of  the  prisoner's  innocence.  The  statute  in  that  case  did 
not  refer  to  chaste  women.  "The  defendant  is  presumed  to 
be  innocent  until  his  guilt  is  shown  beyond  a  reasonable 
doubt ;  and  therefore  the  government  must  prove  it  to  that 
degree  of  certainty.  But  the  prosecutrix  is  presumed  to  be 
chaste;  and  therefore,  the  act  of  sexual  intercourse,  pro- 
cured by  the  promise  of  marriage,  being  proven,  the  burden 
is  on  the  defendant  to  introduce  sufficient  proof  to  raise  a 
reasonable  doubt  as  to  her  chastity.  Under  our  statute, 
it  is,  like  justifiable  homicide  or  insanity,  or  an  alibi,  a 
matter  of  defense."'^  As  a  fact,  no  conflict  exists.  The 
idea  that  it  does  arises  from  a  want  of  discrimination  be- 
tween a  statute  which  refers  to  the  crime  of  seduction  of 
a  woman  and  one  which  refers  to  the  seduction  of  a  woman 
previously  chaste.  In  several  decisions  in  Michigan,*  where 
the  offense  was  the  seduction  of  any  unmarried  woman, 
without  mention  of  her  previous  chastity,  the  subject  has 
received  careful  attention,  especially  with  regard  to  where 
prosecutions  have  been  commenced  after  a  period  during 

6  Dunlop   V.   United   States,   supra.       and  the  burden  is  on  the  defendant, 
8  Kerr  v.  United  States,  7  Ind.  Ter.      if  he  would  assail  it,  notwithstanding 

486,  1(H  S.  W.  809.  the    presumption    of   his   innocence." 

7  In  Polk  V.  State,  40  Ark.  486,  And  cite  in  support  of  the  rule,  An- 
48  Am.  Eep.  17,  the  supreme  court  dre  v.  State,  5  Iowa,  398,  68  Am. 
of  that  state  say:  "It  is  not,  indeed,  Dec.  708;  Boak  v.  State,  5  Iowa,  430; 
expressed  in  the  statute,  as  it  is  in  State  v.  Higdon,  32  Iowa,  262.  See, 
the  statute  of  New  York  and  some  also,  Caldwell  v.  State,  73  Ark.  ]39, 
of  the  other  states,  that  the  woman  108  Am.  St.  Kep.  28,  S3  S.  W.  929; 
should  have  been  of  previous  chaste  State  v.  Tum'er,  82  S.  C.  278,  17 
character,  but  it  is  plainly  implied.  Ann.  Cas.  88,  and  note,  64  S.  E.  424; 
....  Since  in  the  female  sex  chas-  and  also  note  to  Bradshaw  v.  Jones, 
tity  is  the  rule,  and  want  of  it  the  76  Am.   St.  Eep.   680. 

exception,  the  presumption  is  in  favor  S  People    v.     Squires,    supra,     and 

of   virtue.     No    evidence   is    required      cases  in  notes  9  and  30,  post. 
to  establish  it  in  the  first  instance; 
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which  intercourse  has  taken  place  at  different  times.  In 
such  cases,  that  is,  where  previous  unchastity  had  been 
proven,  the  nature  of  the  case  made  it  necessary  for  the 
people  to  establish  beyond  a  reasonable  doubt  that  imme- 
diately preceding  the  offense  the  prosecutrix  was  chaste  and 
virtuous.®  If  there  had  been  no  evidence  of  prior  un- 
chastity, the  case  would  have  been  sustained  by  the  pre- 
sumption in  favor  of  the  purity  and  innocence  which  arises 
where  no  repugnant  indications  appear.^"  In  three  states, 
however,  at  least,  it  has  been  held  that  the  woman's  chas- 
tity is  to  be  both  averred  and  proved.  In  Wisconsin  the 
court  said^^  that  while  every  female  charged  with  an  of- 
fense, the  essence  of  which  was  unchastity,  was  presumed  to 
be  chaste,  this  humane  presumption,  "pregnant  with  the 
testimony  it  bears  to  the  dignity  and  honor  of  human  nature, 
is  always  to  be  used,  in  the  administration  of  justice,  as  a 
weapon  of  defense,  not  of  assault.  It  is  the  shield  of  the 
accused,  not  the  sword  of  the  prosecutor,"  and  her  chastity 
in  prosecution  of  another  must  be  proved.  "The  previous 
chaste  character  of  the  female  is  one  of  the  most  essential 
elements  of  the  offense,  made  so  by  the  express  words  of 
the  statute,  in  conformity  with  the  suggestions  of  sound 
reason.  A  prostitute  may  be  the  subject  of  rape,  but  not  of 
seduction.  It  is  the  chastity  of  the  female  which  the  stat- 
ute is  designed  to  protect.  The  pre-existence  of  that  chas- 
tity is  a  sine  qua  non  to  the  commission  of  the  crime.  That 
is  the  subject  of  legal  guardianship,  provided  by  this  sec- 
tion. It  is  a  substantive  matter  necessary  to  be  averred 
and  proved.  If  the  prosecutrix  were  to  change  places,  and 
were  she  indicted  for  lascivious  conduct,  then,  indeed,  the 
legal  presumption  would  come  to  her  aid,  and  her  chastity 
would  be  presumed.  But  when  the  state  accuses  one  of  its 
citizens  with  the  violation  of  the  chastity  of  another  of  its 
citizens  by  seduction,  the  law  presumes  the  accused  to  be 
innocent  of  the  entire  offense,  until  the  contrary  appears. 
The  state  cannot  be  permitted  to  presume  the  immediate  pre- 
existence  of  that  chastity,  with  the  destruction  of  which  the 

9  People  V.  Clark,  33  Mich.  112.  n  West  v.  State,  1  Wis.  186. 

10  People  V.  Brewer,  27  Mich.  134. 
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defendant  is  charged.  One  act  of  illicit  intercourse  affords 
no  presumption  that  another  has  not  preceded  it."^^  In 
Arkansas,  the  courts  appear  to  have  followed,  to  a  certain 
extent,  the  Wisconsin  rule.^*  In  Massachusetts  the  court 
ruled  that  the  chastity  of  the  woman  must  be  proved  in  the 
same  manner  as  any  other  material  allegation  in  the  in- 
dictment.^* Not  only,  then,  do  the  authorities  show  that  in 
truth  no  such  conflict  exists,  but  that  the  allegation  and 
proof  are  only  called  for,  if  the  words  of  the  statute  de- 
mand the  inclusion  in  the  indictment  of  the  fact  that  the 
woman  is  chaste.^^ 


12  The  case  dates  from  1853,  and 
80  far  as  appears  by  Bailey's  Digest 
(1903),  no  other  eases  were  decided 
during  the  preceding  fifty  years  on 
the  point. 

13  Walton  V.  State,  71  Arli.  398, 
75  S.  W.  1,  the  chastity  was  not  al- 
leged in  the  indiotiaent,  nor ,  does  the 
statute  on  which  it  is  founded  say 
that  the  woman  must  be  "of  previous 
chaste  character,"  but  that  is  implied 
according  to  Polk  v.  State,  40  Ark. 
486,  48  Am.  Eep.  17.  The  question 
is  dealt  with  in  Puckett  v.  State,  71 
Ark.  62,  70  S.  W.  1041,  and  at  length 
in  Caldwell  v.  State,  73  Ark.  139, 
108  Am.  St.  Eep.  28,  83  S.  W.  929, 
and  resolves  itself  into  this,  that  if 
a  statute  creating  the  crime  of  se- 
duction makes  no  reference  to  the 
chastity  of  the  woman,  the  state  is 
not  required  to  allege  and  prove  her 
chastity  as  an  element  of  the  crime, 
and  that  if  it  does  make  the  refer- 
ence, then  the  chastity  would  have  to 
be  alleged  and  proved.  Material  al- 
legations of  that  kind  in  an  indict- 
ment for  felony  cannot  be  proved  by 
presumption,  for  the  defendant  is  pre- 
sumed to  be  innocent  until  the  con- 
trary is  shown  by  proof  of  the  alle- 
gations in  the  indiietment.  This  rule 
Is  well  established:  McArthur  v. 
State,  59  Ark.  431,  27  S.  W.  628; 
West  V.  State,  1  Wis.  187  (209); 
State  V.  McDaniel,  84  N.  C.  803 ;  Za- 


briskie  v.  State,  43  N.  J.  L.  640,  39 
Am.  Rep.  610;  Commonwealth  v. 
Whittaker,  131  Mass.  224;  State  v. 
Wenz,  41  Minn.   196,  42  N.  W.   933. 

1*  Commonwealth  v.  Whittaker,  131 
Mass.  224.  The  words  of  the  statute, 
however,  are  "woman  of  a  chaste 
life,"  and  the  difference  of  proving 
a  woman  to  be  chaste  and  to  be  of 
a  chaste  life  is,  of  course,  apparent. 

15  In  proving  the  previous  chaste 
character,  the  general  reputation  of 
the  woman  for  chastity  is  admissible 
in  corroboration  of  her  own  testi- 
mony, since  usually  this  is  the  only 
corroborative  evidence,  as,  in  the  na- 
ture of  the  case,  is  obtainable:  State 
V.  Lockerby,  50  Minn.  363,  36  Am. 
St.  Eep.  656,  52  N.  W.  958;  People 
V.  Sanaonset,  97  Gal.  448,  32  Pae. 
520.  In  some  states  the  statute  re- 
quires that  the  woman  shall  be  of 
good  repute:  Bowers  v.  State,  29 
Ohio  St.  542;  State  v.  Hill,  91  Mo. 
423,  4  S.  W.  121;  State  v.  Bryan,  34 
Kan.  63,  8  Pac.  260.  In  such  case 
there  is  usually  no  presumption  of 
the  woman's  good  repute,  but  this 
must  be  affirmatively  shown  by  the 
prosecution:  Zabriskie  v.  State,  43  N. 
J.  L.  640,  39  Am.  Eep.  610;  Oliver 
v.  Commonwealth,  101  Pa.  215,  47 
Am.  Eep.  704;  State  v.  Hill,  91 
Mo.  423,  4  S.  W.  121;  State  v.  Eck- 
ler,  106  Mo.  585,  27  Am.  St.  Eep. 
372,  17  S.  W.  814;   State  v.  McCas- 
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§  102  (101).  Continued — Presumption  of  innocence  of  a 
party  overcomes  the  presumption  of  innocence  of  a  stranger. 
The  rule  in  the  Dunlop  case  should  go  far  toward  sohdng 
the  difficulty  encountered  when  presumption  meets  pre- 
sumption. Much  of  the  error  arises  from  a  want  of  due 
consideration  of  the  respective  propositions.  For  example, 
the  headline  of  this  section ^^  conveys  a  discussion  on  the 
strife  between  two  presumptions — ^both  of  innocence — the 
one  of  an  accused,  the  other  of  a  stranger  to  the  proceeding. 
A  little  thought  will  disclose  the  impossibility  of  such  a  con- 
dition. Recalling  that  the  rule  is  confined  to  cases  where 
proof  of  the  facts  raising  the  presumption  has  no  tendency 
to  establish  the  guilt  of  the  accused,  and  that  where  such 
proof  constitutes  a  link  in  the  chain  of  evidence  against 
him,  it  has  no  application,  we  can  see  that  the  presumption 
of  the  defendant's  innocence,  which  exists  from  the  alpha 
to  the  omega  of  the  case,  must  prevail,  except  and  until  the 
prosecution  proves  its  case.  If,  during  the  course  of  the 
case,  certain  facts  are  proved  from  which  at  other  times  a 
presumption  arises,  but  which  by  the  very  fact  of  the  pris- 
oner being  deemed  at  that  time  innocent  cannot  arise,  then 
logically  the  two  presumptions  never  meet.^''  Hence  the 
court  will  always  indulge  the  presumption  of  innocence  in 
■favor  of  the  accused,  when  such  presumption  is  met  by  a 
counter-presumption  of  innocence  on  the  part  of  a  stranger. 
In  a  prosecution  for  bigamy  it  became  necessary  for  the 

key,  104  Mo.  644,  16  S.  W.  511.  See,  is  The  reason  for  continuing  the 
also,  extended  note  to  Bradshaw  v.  use  of  the  popular  terminology  has 
Jones  (103  Tenn.  331,  52  S.  W.  1072),  been  already  given. 
76  Am.  St.  Eep.  655,  on  what  is  se-  17  By  way  of  illustration,  suppose 
duction,  and  the  notes  on  the  crime  from  a  given  state  of  facts  a  given 
of  seduction  as  defined  in  the  Ameri-  inference  is  always  to  be  presumed 
can  statutes,  People  v.  De  Fore  (64  except  where  they  involve  the  guilt  of 
Mich.  693,  31  N.  W.  585),  8  Am.  St.  another;  if  and  when  those  facts  are 
E«p.  870;  seduction  as  a  criminal  met  by  the  presumption  of  a  prison- 
offense,  State  V.  Garron  (18  Iowa,  er's  innocence,  then  the  very  elements 
372),  87  Am.  Dec.  405-411;  civil  which  would  call  that  presumption 
action  for  seduction.  Weaver  v.  Ba-  into  being  are  inert,  and  what  would 
chert  (2  Pa.  80),  44  Am.  Dee.  162-  otherwise  bo  presumed  must  be 
179;  Coon  v.  Moffett  (2  Penn.  (N.  J.  proved.  The  Dunlop  case  is  discussed 
L.)   583),  4  Am.  Dec.  403-407.  in  §  101,  ante. 
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state  to  prove  a  marriage  in  Prussia.  There  was  evidence 
of  a  religious  ceremony^  but  no  proof  of  a  civil  contract  be- 
fore a  magistrate,  which  the  Prussian  law  required.  It  was 
argued  that  as  the  religious  ceremony  was  a  violation  of 
the  penal  law  without  such  prior  contract,  it  should  be  pre- 
sumed. But  the  court  refused  to  so  hold  on  the  ground 
that  to  do  so  would  overcome  the  presumption  of  the  pris- 
oner's innocence  by  the  no  stronger  presumption  of  the  in- 
nocence of  a  stranger  in  a  proceeding  in  which  the  stranger 
was  not  on  trial.^^  Suppose  it  became  necessary  in  a  crimi- 
nal case  to  prove  a  valid  marriage  under  our  statutes.  It 
authorizes  certain  civil  and  religious  officers  to  perform  the 
ceremony.  It  forbids  all  others  from  doing  so  under  severe 
penalties.  Would  it  be  sufficient^  in  such  case,  for  the  prose- 
cutor to  show  that  the  ceremony  was  performed  by  some 
person,  without  any  proof  whatever  that  he  was  an  au- 
thorized person,  and  then  tell  the  jury,  that,  inasmuch  as 
he  was  liable  to  penalties  if  he  performed  the  ceremony 
without,  they  might  find,  from  the  fact  that  he  had  per- 
formed it,  that  he  was  authorized?  This  would  hardly  be 
claimed.  This  reasoning  of  Paine,  J.,  in  the  Wisconsin 
case"  well  illustrates  the  discussion  which  is  raised  not  so 
much  on  the  paramount  influence  of  the  presumption  of  in- 
nocence as  on  the  vain-glorious  attribute  of  its  overcoming 
other  presumptions  in  a  conflict  which  legally  and  logically 
never  occurs. 

§  103  (102).  Innocence— Sanity— Weight  of  conflicting 
presumptions. — It  is  one  of  the  misfortunes  of  our  civiliza- 
tion that  at  this  present  day  of  enlightenment  it  has  to  be 
confessed  that  on  so  important  a  subject  as  the  alleged  in- 
sanity of  an  accused  person  there  should,  exist  a  conflict  of 
opinion  as  to  the  operation  of  the  two  presumptions  of 
sanity  and  innocence,  and  in  our  opinion  a  conflict  without 
real  reason  or  justification.  The  conflict  has  been  and  still 
is.  Notwithstanding  the  unconscious  bias  which  the  lawyer 
has,  as  a  rule,  toward  the  weight  of  authority,  we  feel  that 
the  conflict  is  being  perpetuated  in  consequence  of  a  dis- 

18  Weinberg  v.  State,  25  Wis.  370.  19  Weinberg  v.  State,  supra. 
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inclination  of  locality  to  disturb  its  line  of  cases,  even  to 
bring  tbem  into  accord  with  United  States  supreme  court 
decision.  Let  us  take  an  entirely  independent  observation 
of  the  position.  The  presumption  that  in  the  absence  of 
proof  to  the  contrary  all  men  are  sane  is  conceded.^"  There 
need  be  no  speculation  as  to  the  location  of  the  two  pre- 


20  People  V.  Myers,  20  Gal.  518; 
People  V.  McNulty,  93  Cal.  427,  26 
Pac.  597,  29  Pae.  61;  In  xe  Dolbeer, 
149  Cal.  227,  9  Ann.  Cas.  795,  86 
Pao.  695;  In  re  Barber,  63  Conn. 
393,  22  L.  E.  A.  90,  27  Atl.  973; 
Rogers  v.  Rogers,  G  Penne.  (Del.) 
267,  66  Atl.  374;  State  v.  Pratt,  1 
Houat.  Cr.  (Del.)  249;  State  ,. 
Danby,  1  Houst.  Cr.  (Del.)  166; 
Armstrong  v.  Timmons,  3  Harr.  (Del.) 
342;  Davis  v.  State,  44  I'la.  32,  32 
South.  822;  Holsenbake  v.  State,  45 
Ga.  43;  Danforth  v.  State,  75  Ga. 
614,  58  Am.  Kep.  480;  People  v. 
Waters,  1  Idaho,  560;  Fisher  v.  Peo- 
ple, 23  111.  218;  Langdon  v.  People, 
133  111.  382,  24  N.  E.  874;  Montag 
V.  People,  141  111.  75,  30  N.  E. 
337;  Lilly  v.  Waggoner,  27  111.  395; 
Guild  V.  Hull,  127  111.  523,  20  N.  E. 
665;  Argo  v.  Coffin,  142  111.  368,  34 
Am.  St.  Rep.  86,  32  N.  E.  679;  San- 
ders V.  State,  94  Ind.  147;  Achey  v. 
Stephens,  8  Ind.  411;  Dearmond  v. 
Dearmond,  12  Ind.  455;  Rush  v.  Me- 
gee,  36  Ind.  69;  Kriel  v.  Common- 
wealth, 5  Bush  (Ky.),  362;  Coving- 
ton V.  0'Mear«,  133  Ky.  762,  119 
S.  W.  187;  Andrews  v.  Committee, 
120  Ky.  718,  87  S.  W.  1080,  90  S. 
W.  581;  Chandler  v.  Barrett,  21  La. 
Ann.  58,  99  Am.  Dee.  701;  Ireland 
V.  White,  102  Me.  233,  SS  Atl.  477; 
Hovey  v.  Chase,  52  Me.  304,  83  Am. 
Deo.  514;  Commonwealth  v.  Rogers, 
7  Met.  (Mass.)  500,  41  Am.  Dec. 
458;  Commonwealth  v.  Heath,  11 
Gray  (Mass.),  303;  Bonfanti  v. 
State,  2  Minn.  123;  Mullins  v.  Cot- 
trell,  41  Miss.  291;  Eioketts  v.  Jol- 
lifE,  62  Miss.  440;  Chadwell  v.  Reed, 
198   Mo.    359,   95   S.   W.    227;    State 


V.  Eedemeier,  71  Mo.  173,  36  Am. 
Dee.  462;  State  v.  Hartley,  22  Nev. 
342,  28  L.  R.  A.  33,  40  Pae.  372; 
Perkins  v.  Perkins,  39  N.  H.  163; 
Young  V.  Stevens,  48  N.  H.  133,  97 
Am.  Dec.  592,  2  Am.  Rep.  202; 
Graves  v.  State,  45  N.  J.  L.  347,  46 
Am.  Rep.  778;  Brothertou  v.  People, 
75  N.  Y.  159;  People-  v.  Kirby,  2 
Park.  Cr.  (N.  Y.)  28;  Jackson  v. 
Van  Dusen,  5  Johns.  (N.  Y.)  144,  4 
Am.  Dee.  330;  State  v.  StarUng,  51 
N.  C.  366;  Lynch  v.  Commonwealth, 
77  Pa.  205;  Coyle  v.  Commonwealth, 
100  Pa.  573,  45  Am.  Rep.  397;  Com- 
monwealth V.  Woodley,  166  Pa.  463,  31 
Atl.  202 ;  Grabill  v.  Barr,  5  Pa.  441,  47 
Am.  Dec.  418;  Egbert  v.  Egbert,  78 
Pa.  326;  Lee's  Heirs  v.  Lee's  Exr., 
4  McCord  (S.  C),  183,  17  Am.  Dec. 
722;  King  v.  State,  91  Tenn.  617,  20 
S.  W.  169;  Batterton  v.  State,  52 
Tex.  Cr.  381,  107  S.  W.  826;  Webb 
v.  State,  5  Tex.  App.  596;  Nugent 
V.  State,  46  Tex.  Cr.  67,  80  S.  W. 
84;  Carter  v.  State,  12  Tex.  500,  62 
Am.  Deo.  539;  State  v.  Kelley,  74 
Vt.  278,  52  Atl.  434;  Hopkins  v. 
Wampler,  108  Va.  705,  62  S.  E.  926; 
Miller  v.  Eutledge,  82  Va.  863.  1  S. 
E.  202;  Hiett  v.  Shull,  36  W.  Va. 
563,  15  S.  E.  146;  Buckey  v.  Buckey, 
38  W.  Va.  168,  18  S.  E.  383;  Eakin 
V.  Hawkins,  52  W.  Va.  124,  43  S. 
E.  211;  Hotema  v.  United  States,  186 
V.  S.  413,  46  L.  Ed.  1225,  22  Sup. 
Ct.  Rep.  895;  United  States  v.  Me- 
Glue,  1  Curt.  1,  26  Fed.  Cas.  No. 
15,679;  United  States  v.  Holmes,  1 
GliBf.  C.  C.  98,  26  Fed.  Cas.  No. 
15,382;  MoNaughton's  Case,  10 
Clarke  &  F.  200,  8  Eng.  Reprint,  718. 
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sumptions  at  the  outset  of  a  criminal  prosecution.  That  of 
innocence  is  with  the  accused — that  of  his  sanity  is  with 
the  prosecution,  but  with  this  qualification,  that,  whereas 
the  presumption  of  innocence  is  active,  as  we  have  before 
shown,  from  the  beginning  to  the  end  of  his  trial,  that  of 
sanity  is  dormant  and  unrequired  until  it  is  provoked  and 
called  for  by,  some  suggestion  from  either  side.  How  such 
a  suggestion  should  be  disposed  of  rests  entirely  in  the  con- 
science and  discretion  of  the  court.^^  Assuming  it  is  evoked, 
can  it  be  properly  said  to  combat  the  presumption  of  inno- 
cence? We  confess  we  fail  to  see  how.  Assuming  its 
presence  is  announced  during  a  trial,  it  is  ancillary  to  that 
of  innocence  in  this  regard — that  if  the  accused  is  insane 
then,  while  he  may  have  committed  the  physical  act  charged 
against  him,  in  the  eye  of  the  law  he  is  not  to  be  held  guilty 
of  or  accountable  for  it.  This  being  so,  the  whole  contest 
becomes  one  of  burden  of  proof — a  continuation  of  the 
needless  strife  as  to  the  presumptions.  It  has  been  held  in 
a  long  line  of  cases  that  the  burden  rests  on  the  defendant 
who  pleads  insanity  to  prove  the  insanity  beyond  a  reason- 
able doubt.^^  But  it  need  hardly  be  argued  that  this  view 
is  contrary  to  sound  principle  and  the  weight  of  authority. 

21  United  States  v.  Chisholm,  149  adopts  in  the  puiiishnient  of  crime 
Fed.  284  (it  would  be  a  reproach  to  and  the  upholding  of  justice  would 
justice  if  a  guilty  man  escaped  the  be  rudely  invaded  by  the  tribunal 
penalty  for  a  crime  upon  a  feigned  whose  sacred  duty  it  is  to  uphold  the 
mental  irresponsibility,  or  postponed  law  in  all  its  integrity).. 
his  trial  upon  a  feigned  condition  of  22  Commonwealth  v.  Eddy,  7  Gray 
mind,  as  to  his  inability  to  aid  in  his  (Mass.),  583;  State,  v.  Eedemeier,  71. 
defense.  It  would  be  likewise  a  re-  Mo.  173,  36  Am.  Eep.  462;  Baeeiga- 
proaeh  to  justice  and  our  institu-  lupo  v.  Commonwealth,  33  Gratt. 
tions  if  a  human  being,  "made  in  (Va.)  807,  36  Am.  Kep.  795;  Lynch 
God's  own  image,"  while  suffering,  as  v.  Commonwealth,  77  Pa.  205:  State 
the  old  books  put  it,  "under  a  visita-  v.  Lawrence,  57  Me.  574,;  People  v. 
tion  of  God,"  were  compelled  to  go  Coffman,  24  Cal.  230;  State  v.  Spen- 
to  trial  at  a  time  when  he  is  not  cer,  1  Zab.  (N.  J.  L.)  196;  State  v. 
sufficiently  in  possession  of  his  mental  De  Bance,  34  La.  Ann.  186,  44  Am. 
faculties  to  enable  him  to  make  a  Eep  426.  We  have  advisedly  selected, 
rational  and  proper  defense.  The  only  a  few  of  the  cases  more  for 
latter  would  be  a  more  grievous  error  identification  than  reference,  inas- 
than  the  former;  since  in  the  one  much  as  the  whole  subject  comes  un- 
ease an  individual  would  go  un-  der  review  again  under  the  heading 
whipped  of  justice,  while  in  the  other  of  "Burden  of  Proof,"  §  188,  post. 
the   great  safeguards   which  the  law 
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The  supporters  of  such  decisions  are  face  to  face  with  the 
proposition  that  if  the  accused  is  insane,  how  can  he  pos- 
sibly go  about  the  business  of  proving  an  issue,  which  takes 
all  the  brain  power  of  a  sane  man  to  combat.  This  lamenta- 
ble conflict,  even  unto  the  federal  courts,  may  best  be  shown 
by  excerpts  from  the  opinions.  In  support  of  the  proposi- 
tion that  the  suggestion  of  insanity  does  not  call  upon  the 
defendant  to  prove  the  issue,  we  find  the  late  Mr.  Justice 
Harlan  says  in  a  leading  case :  ' '  Strictly  speaking,  the  bur- 
den of  proof,  as  those  words  are  understood  in  criminal  law, 
is  never  upon  the  accused  to  establish  his  innocence  or  to 
disprove  the  facts  necessary  to  establish  the  crime  for  which 
he  is  indicted.  It  is  on  the  prosecution  from  the  beginning 
to  the  end  of  the  trial  and  applies  to  every  element  neces- 
sary to  constitute  the  crime.  Giving  to  the  prosecution, 
where  the  defense  is  insanity,  the  benefit  in  the  way  of  proof 
of  the  presumption  in  favor  of  sanity,  the  vital  question 
from  the  time  a  plea  of  not  guilty  is  entered  until  the  re- 
turn of  the  verdict  is  whether,  upon  all  the  evidence,  by 
whatever  side  adduced,  guilt  is  established  beyond  reason- 
able doubt.  If  the  whole  evidence,  including  that  supplied 
by  the  presumption  of  sanity,  does  not  include  beyond  rea- 
sonable doubt  the  hypothesis  of  insanity,  of  which  some 
proof  is  adduced,  the  accused  is  entitled  to  an  acquittal  of 
the  specific  offense  charged."^*  In  another  case,^*  Mr. 
Justice  Peckham  says:  "We  think,  taking  the  whole  charge 
together,  that  the  judge  properly  laid  down  the  law  in  re- 
gard to  the  responsibility  of  the  defendant  on  account  of 
his  alleged  mental  condition.  It  placed  the  burden  on  the 
government  (following  Davis  v.  United  States,  160  U.  S. 
469,  40  L.  Ed.  499, 16  Sup.  Ct.  Rep.  353)  of  proving  beyond  a 
reasonable~doubt  that  the  defendant  was  sane  at  the  time 
of  the  commission  of  the  act,  as  one  of  the  essential  features 
of  the  crime."  On  the  other  side  there  is  a  late  utterance 
that  when  "it  is  sought  to  escape  the  consequences  of  con- 

23  Davis  V.  TJnited  States,   160  U.  2*  Hotema  v.  United  States,  186  U. 

S.  469,  40  L.  Ed.  499,   16   Sup.   Ct.      S.  413,  46  L.  Ed.  1225,  22  Sup.  Ct. 
Kep.  353.     Thayer  calls  this  Mr.  Jus-      Eep.   895. 
tiee  Harlan's  Clear  exposition:  Thayer, 
Prel.   Treat.  382. 
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tempt  of  court  by  a  plea  in  confession  and  avoidance,  viz., 
an  allegation  of  insanity,  the  burden  of  proof  is  on  the  de- 
fendant; for  every  man  is  presumed  to  be  sane."^'  There 
is  also  the  charge  of  Speer,  J.,  to  the  jury:^*  "Now,  the 
defendant,  through  his  counsel,  sets  up  the  plea  that  he  is 
not  legally  responsible,  on  account  of  insanity;  and  upon 
that  subject  the  burden  of  proof  is  on  the  defendant.  As 
all  men,  for  the  purposes  of  society,  are  presumed  to  be  in- 
nocent until  proved  guilty,  so  all  men  are  presumed  to  be 
sane  until  the  contrary  is  made  to  appear  by  proof;  and  it 
logically  follows  that  the  man  who  insists  that  he  is  insane 
has  upon  him  the  burden  of  proof  to  destroy  that  presump- 
tion to  which  I  have  called  your  attention,  namely,  that  all 
men  are  presumed  to  be  sane  until  the  contrary  is  proved. ' ' 
We  might  go  on  multiplying  these  illustrations  without  end ; 
and  we  have  given  these  extracts  to  show  how  foundation- 
less  the  conflict  really  is.  Upon  his  plea  of  not  guilty  an 
accused  person  stands  * '  shielded  by  the  presumption  of  his 
innocence,  until  it  appears  that  he  is  guilty;  and  his  guilt 
cannot,  in  the  very  nature  of  things,  be  regarded  as  proved, 
if  the  jury  entertain  a  reasonable  doubt  from  all  the  evi- 
dence whether  he  was  legally  capable  of  committing  a 
crime. ' '"  That  this  view  is  not  inconsistent  with  the  pre- 
sumption of  sanity  proves  itself,  when  it  is  recognized  that 
the  presumption  of  sanity  exists,  because  "if  it  were  not 
indulged  the  government  would  always  be  under  the  neces- 
sity of  adducing  affirmative  evidence  of  the  sanity  of  an 
accused.  "2*  The  discussion  always  leads,  as  we  have  said, 
to  the  question  of  burden  of  proof,  that  is  to  say,  whether 
the  burden  is  on  the  defendant  to  establish  this  proposition 
by  the  preponderance  of  evidence  or  whether  it  is  incumbent 

25  In  re  Cashman,  168  Fed.  1008.  case  averred,  seeks  to  establish  sub- 
See,  also,  United  States  v.  Chisholm,  stantive  grounds  of  defense  by  a  pre- 
149  Fed.  284.  ponderanoe  of  evidence.     It  is  not  in 

26  United  States  v.  Bidgeway,  31  confession  and  avoidance,  for  it  is  a 
Fed.  144.  plea  that  controverts  the  existence  of 

27  Davis  V.  United  States,  supra.  every  fact  essential  to  constitute  the 

28  Id.,  at  p.  486,  40  L.  Ed.  505,  16  crime  charged.)  And  surely  the  re- 
Sup.  Ct.  Eep.  353.  (The  plea  of  not  sponsibility  of  the  accused  is  "'a  fact 
guilty  is  unlike  a  special  plea  in  a  essential  to  constitute  the  crime 
civil    action,     which,    admitting     the  charged." 

Evidence  I — 32 
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on  the  prosecution  to  prove  the  sanity  of  the  defendant,  like 
other  facts,  beyond  a  reasonable  doubt.^®  A  considerable 
number  of  adjudicated  cases  hold  that  in  such  case  the  bur- 
den is  upon  the  defendant.^"  It  is  held  by  the  weight  of 
authority  that  when  evidence  is  given  in  a  criminal  case 
tending  to  show  the  insanity,  the  burden  rests  upon  the  state 
to  show  beyond  a  reasonable  doubt  as  one  of  the  elements 
of  guilt  that  the  defendant  is  not  insane.^^  "The  relative 
weight  of  conflicting  presumptions  of  law  is,  of  course,  to 
be  determined  by  the  court  or  judge — ^who  should  also  direct 
the  attention  of  the  jury  to  the  burden  of  proof  as  affected 
by  the  pleadings  and  to  the  evidence  in  each  case.  And  al- 
though the  decision  of  questions  of  fact  constitutes  the 
peculiar  province  of  the  jury,  they  ought,  especially  in  civil 
cases,  to  be  guided  by  the  rules  regulating  the  burden  of 
proof  and  the  weight  of  conflicting  presumptions  which  are 
recognized  by  law  and  have  their  origin  in  natural  equity 
and  convenience."^-  Much  of  the  misconception  both  with 
regard  to  these  particular  presumptions  of  sanity  and  in- 
nocence and  their  alleged  conflicts  is  due  to  the  rigid  ad- 

20  BolUng   V.    State,   54   Ark.   588,  Ky.   Law    Rep.   706,    32   S.  W.   470. 

16  S.  W.  658;  People,  v.  McNulty,  93  See  §  188,  post. 

Cal.   427,   26   Pao.   597,   29   Pac.   61;  31  Davis  v.   United   States,   160  TJ. 

State  V.  Trout,  74  Iowa,  545,  7  Am.  S.   469,  40  L.   Ed.   499,   16   Sup.   Ct. 

St.  Eep.  499,  38  N.  W.  405;  State  v.  Eep.   353;    Plake   v.   State,   121    Ind. 

Alexander,   30  S.  C.   74,   14  Am.   St.  433,  16  Am.  St.  Rep.  408,  and  note. 

Rep.    879,   8    S.    E.   440;    Parsons   v.  23  N.  E.  273;  Hodge  v.  State,  26  Fla. 

State,  81  Ala.  577,  60  Am.  Rep.  193,  11,  7  South.  593;  People  v.  Garbutt, 

and  note,  2  South.  854;  State  v.  Mc-  17  Mich.  9,  97  Am.  Dec.  162;  Guetig 

Coy,  34  Mo.  531,  86  Am.  Deo.   121;  v.   State,    66    Ind.    94,    32    Am.   Rep. 

Commonwealth     v.     Rogers,     7     Met.  99;  Snider  v.  State,  56  Neb.  309,  74 

(Mass.)   500,  41  Am.  Dec.  458;  Ort-  N.  W.  574;  Ford  v.  State,  73  Miss, 

wein  V.   Commonwealth,   76   Pa.   414,  734,  35  L.  R.  A.  117,  19  South.  665. 

18  Am.  Rep.  420;   O'Connell  v.  Peo-  The  New  York  court  has  held  that  a 

pie,  87  N.  Y.  377,  41  Am.  Rep.  379.  preponderance    of    evidence    is    sufS- 

But  see  §  188,  post.  cient:    People    v.    Nino,    149    N.    £. 

30  People  V.  Dillon,  8  Utah,  92,  30  319,  43  N.  E.  853.     Nor  need  the  de- 

Pac.   150;    Commonwealth   v.   Gerade,  fendant  prove  insanity  beyond  a  rea- 

145  Pa.  289,  27  Am.  St.  Rep.  689,  22  sonable   doubt:    Armstrong   v.    State, 

Atl.  464;  Kelch  v.  State,  55  Ohio  St.  27  Fla.  366,  26  Am.   St.   Rep.   72,   9 

146,  60  Am.  St.  Rep.  680,  and  note.  South.    1;    Commonwealth   v.   Gerade, 

45  N.  E.  6,  39  L.  R.  A.  737;  People  145  Pa.  289,  27  Am.  St.  Rep.  689,  22 

V.    Allendor,     117     Cal.    81,    48    Pac.  Atl.  464.     See  §   188,  post. 

1014;    Phelps    V.   Commonwealth,    17  a-  Best,  Ev.,  10th  ed.,  §  329. 
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herence  to  a  narrow  interpretatioii  of  the  maxim  stahitur 
presumptioni  donee  probetur  in  contrarium.  This  does  not 
mean,  as  Thayer  well  puts  it,^*  "that  you  are  to  stand  to 
a  presumption  until  the  contrary  is  established.  That  may 
be  true  in  particular  instances.  But  this  maxim  has  in  it 
the  old  ambiguity  as  to  probatio  and  probare;  its  only  uni- 
versal meaning  is  that  you  are  to  stand  to  the  presumption 
until  there  be  argument  or  evidence  to  the  contrary." 

§  104(103).    General  rules   as  to   presumptions. — The 

presumptions  we  have  discussed  are  those  which  are  most 
frequently  used.  It  would  be  hopeless  to  attempt  any  clas- 
sification of  the  others  which  appear  in  many  works  and 
under  many  names.  It  is  pleasing  to  know  that  they  are 
truly  exotic.  We  have  Thayer's  authority  that  they  are 
mostly  of  continental  origin,  and  one  volume  dealing  with 
the  subject  devotes  no  less  than  two  thousand  three  hun- 
dred columns  to  a  disquisition  which  is  rendered  of  little 
importance  in  this  country  by  reason  of  our  jury  system.** 
But  there  are  certain  rules  of  general  application  which  may 
well  form  the  closing  section  of  this  chapter.  Perhaps  the 
most  important  is  that  presumptions  must  be  based  upon 
facts  and  not  upon  inferences  or  upon  other  presumptions.*^ 

33  Thayer,  Prel.  Treat.  384.  3  Ind.  Ter.  85,  53  S.  W.  490;  Thayer 

34  Menochius,  De  Praesumptionibus,  v.  Smoky  Hollow  Coal  Co.,  121  Iowa, 
Conjecturig,  Signis  et  Indieiis  (16  121,  96  N.  W.  718;  BUis  v.  Ellis,  58 
Century).  Iowa,  720,  13  N.  W.  65;  Atchison,  T. 

35  Danley  v.  Eector,  10  Ark.  211,  &  S.  F.  E.  Co.  v.  McFarland,  2  Kan. 
227,  50  Am.  Dec.  242;  Pennington  v.  App.  662,  43  Pac.  788;  Chicago,  R. 
Yell,  11  Ark.  212,  286,  52  Am.  Deo.  I.  &  P.  E.  Co.  v.  Ehoades,  64  Kan. 
262;  Ward  V.  Metropolitan  L.  Ins.  Co.,  553,  68  Pac.  58;  Duncan  v.  E.  Co., 
66  Conn.  227,  50  Am.  St.  Rep.  80,  33  82  Kan.  230,  108  Pac.  101;  Collins  v. 
Atl.  902 ;  Davia  v.  United  States,  IS  Star  Paper  Mill  Co.,  143  Mo.  App.  333, 
App.  D.  C.  468.  See  Terry  v.  Eoda-  127  S.  W.  641;  Haynie  v.  Hammond 
han,  79  Ga.  278,  291,  11  Am,  St.  Packing  Co.,  126  Mo.  App.  88,  103 
Kep.  420,  5  S.  E.  38;  Morris  v.  In-  9.  W.  581;  Bigelow  v.  Metropolitan 
dianapolis  &  St.  L.  E.  E.  Co.,  10  111.  St.  E.  Co.,  48  Mo.  App.  367;  Moor« 
App.  389;  Globe  Ace.  Ins.  Co.  v.  v,  Eeniek,  95  Mo.  App.  202,  68  S.  W. 
Geriseh,  163  111.  625,  54  Am.  St.  Eep.  936;  Yarnell  v.  Kansas  City,  Ffc  S. 
486,  45  N.  E.  563 ;  Hinshaw  v.  State,  &  M.  E.  Co.,  113  Mo.  570,  18  L.  E. 
147  Ind.  334,  47  N.  E.  157;  Carter  v.  A.  599,  21  S.  W.  1;  Cole  v.  Board- 
State,  172  Ind.  227,  87  N.  E.  1081;  man,  63  N.  H.  580,  4  Atl.  572;  Hobbs 
Missouri,  K.  &  T.   B,   Co.  v.  Wilder,  v.   Blanchard,   75   N.   H.   73,   70  Atl. 
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The  mode  of  arriving  at  a  conclusion  of  fact  by  drawing 
inferences  or  by  resting  one  presumption  upon  the  basis  of 
another  presumption  is  generally,  if  not  universally,  inad- 
missible. Mr.  Justice  Strong  said:^*  "It  is  obvious  that 
this  presumption  could  have  been  made  only  by  piling  in- 
ference upon  inference,  and  presumption  upon  presumption. 
....  No  inference  of  fact  or  of  law  is  reliable,  drawn  from 
premises  which  are  uncertain.  Whenever  circumstantial  evi- 
dence is  relied  upon  to  prove  a  fact,  the  circumstances  must 
be  proved,  and  not  themselves  presumed.  In  the  first  place, 
as  the  very  foundation  of  indirect  evidence  is  the  establish- 
ment of  one  or  more  facts  from  which  the  inference  is 
sought  to  be  made,  the  law  requires  that  the  latter  should 
be  established  by  direct  evidence,  as  if  they  were  the  very 
facts  in  issue.  "^^  It  is  upon  this  principle  that  courts  are 
daily  called  upon  to  exclude  evidence  as  too  remote  for  the 
consideration  of  the  jury.  The  law  requires  an  open,  visi- 
ble connection  between  the  principal  and  evidentiary  facts 
and  the  deductions  from  them,  and  does  not  permit  a  de- 
cision to  be  made  on  remote  inferences.^^  A  presumption 
which  the  jury  is  to  make  is  not  a  circumstance  in  proof; 
and  it  is  not,  therefore,  a  legitimate  foundation  for  a  pre- 
sumption. There  must  be  an  open  and  visible  connection 
between  the  fact  out  of  which  the  first  presumption  arises 

1082,  18  L.  K.  A.,  N.  S.,  939;  Lamb  com   (Tex.  Civ.),  103  S.  W.  665,  101 

V.  Union  R.   Co.,   195  N.   Y.   260,  88  Tex.  293,  106  S.  W.  876,  108  S.  W. 

N.   E.  371;    O'Gara  v.   Eisenlohr,   38  150;  Richmond  T.  Aiken,  25  Vt.  324; 

N.  Y.  296;  Western  Union  T.  Co.  v.  Doolittle    v.     Holton,     26     Vt.     588; 

Sullivan,    82    Ohio    St.    14,    137    Am.  United  States  v.  Ross,  92  U.  S.  281, 

St.   Rep.   754,   91   N.   B.   867;    State  23  L.  Ed.  707;  Manning  v.  Ins.  Co., 

V.    Hembree,   54   Or.   463,    103    Pac.  100  U.  S.  693,  25  L.  Ed.   761.     See 

1008;    Douglass   v.   Mitchell,   35   Pa.  United  States  v.  Carr,  132  U.  S.  644, 

440;   Philadelphia  City  Pass.   B.   Co.  33  L.  Ed.  483,  10  Sup.  Ct.  Rep.  182; 

V.  Henriee,  92  Pa.  431,  37  Am.  Rep.  Rex  v.  Burdett,  4  Barn.  &  Aid.  314, 

699;    McAleer    y.  McMurray,  58  Pa.  106  Eng.  Reprint,  952,  6  Eng.  Com. 

126,  6  Morr.  Min.  Rep.  606;  Missouri  L.  431;  Wheelton  v.  Hardisty,  8   El. 

Pae.  R.  Co.  v.   Porter,  73   Tex.  304,  &  Bl.  332,  120  Eng.  Reprint,  86;  Mis- 

11  S.  W.  324;  St.  Louis  S.  R.  Co.  v.  souri  etc.  R.  Co.  v.  Foreman,  174  Fed. 

Mcintosh  (Tex.  Civ.),  126  S.  W.  692;  377,  98  C.  C.  A.  281. 

Tull  V.   St.  Lonis  etc.   R.   Co.    (Tex.  88  United  States  v.  Ross,  92  U.  S. 

Civ.),   87   S.   W.   910;    Jones    v.    Ft.  281,  23  L.  Ed.  707. 

Worth  &  D.  C.  R.   Co.,  47  Tex.   Civ.  S7  Starkie  on  Ev.,  p.  80, 

596,  105  S.  W.  1007;  Moore  v.  Hans-  38  Best  on  Ev.,  p.  95. 
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and  the  fact  sought  to  be  established  by  the  dependent  pre- 
sumption.^* In  other  words,  although  from  proof  of  the 
fact  A,  the  fact  B  may  be  presumed,  and  from  proof  of  the 
fact  B,  the  fact  C  may  be  presumed,  it  does  not  at  all  fol- 
low that  from  proof  of  the  fact  A  producing  the  presump- 
tion of  B,  the  fact  C  may  be  presumed,  because  fact  C  is 
dependent  upon  the  proof  of  fact  B,  and  presumption  is 
clearly  not  proof.  Nowhere  is  the  presumption  held  to  be 
a  substitute  for  proof  of  an  independent  and  material  fact.*" 
The  marshaling  of  various  circumstances  with  each  other 
and  with  the  fact  to  be  proved  must  not  be  confused  with 


39  Douglass  V.  Mitchell's  Exr.,  35 
Pa.  440.  (This  case  affords  a  re- 
markable illustration  of  the  worthless- 
ness  of  presumptions  dependent  on 
other  presumptions.  Mitchell,  says 
the  plaintiff  in  error,  passed  a.  title 
derived  through  Douglass,  without 
noticing  the  nonjoinder  of  his  wife. 
It  is  inferred  that  he  would  not  have 
done  so,  with  knowledge  that  Doug- 
lass had  a  wife,  from  the  fact  that 
he  was  a  careful  conveyancer.  From 
this  inference,  it  is  next  presumed,  he 
did  not  know  Douglass  had  a  wife, 
and  therefore  did  not  know  Douglass, 
and  therefore  could  have  lent  him  no 
money.  But,  without  noticing  the  at- 
tempted subsequent  inferences,  who 
does  not  see  that  the  inference  is 
quite  as  strong,  and  even  stronger, 
that  he  was  not  a  careful  convey- 
ancer; for  if  he  had  been,  he  would 
necessarily  have  inquired  whether  the 
grantor  was  married  or  single.) 

40  United  States  v.  Eoss,  supra, 
followed  in  Cunard  S.  S.  Co.  v.  Kel- 
ley,  126  Fed.  615,  61  C.  C.  A.  532; 
State  V.  Phillips,  118  Iowa,  677,  92 
N.  W.  876;  Moore  v.  Beniek,  95  Mo. 
App.  211,  68  S.  W.  939;  Deschenes  v. 
Concord  etc.  B.  R.,  69  N.  H.  290,  46 
Atl.  469;  Dame  v.  Car  Works,  71  N. 
H.  408,  52  Atl.  864;  Cohn  v.  Saidel, 
71  N.  H.  568,  53  Atl.  805.  Where  it 
was  claimed  that  an  injury  resulting  in 
the  death  of  the  insured  consisted  of 


a  strain  received  while  carrying  a  box 
of  ashes  and  cinders,  the  jury  may  be 
warranted  in  inferring  that  the  de- 
ceased lifted  and  carried  out  such 
box,  if  it  appears  that  it  was  his 
duty  to  have  done  so,  that  he  was 
in  the  habit  of  doing  so  every,  even- 
ing, that  on  the  evening  when  he 
was  claimed  to  have  been  injured  he 
was  seen  shoveling  ashes  and  cinders 
into  a  wooden  box  in  which  he  usually 
carried  them,  that  they  were  actually 
carried  out  by  some  person  on  that 
evening,  and  that  during  the  same 
evening  he  complained  of  pain  in  the 
lower  part  of  the  abdomen,  which 
continued  to  increase  until  he  died, 
and  the  physicians  attending  upon 
him  all  testified  that  his  condition  was 
the  result  of  some  strain  or  external 
violence;  but  this  evidence  does  not 
warrant  the  further  presumption  that 
from  his  carrying  out  of  the  box  a 
strain  resulted,  and  that  this  in  turn 
was  the  cause  of  his  death:  Globe 
Accident  Co.  v.  Gerisch,  163  111.  625, 
54  Am.  St.  Eep.  486,  45  N.  E.  563. 
If  presumption  could  rest  on  pre- 
sumption, would  it  not  be  equally 
sound  to  say  that  as  he  had  always 
theretofore  carried  out  the  box  of 
ashes  safely,  there  was  a  presumption 
that  he  did  so  safely  on  that  occasion, 
and  therefore  another  presumption 
could  be  built  upon  that  that  he  must 
have  received  the  injury  elsewhere? 
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the  idea  that  the  inference  as  to  each  is  interdependent. 
There  must  be  the  connection  referred  to  between  them. 
Once  the  facts  are  established  from  which  the  presump- 
tions may  be  legitimately  drawn,  it  is  the  province  of  the 
jury  to  deduce  the  presumption  or  inference  of  fact.*^  If 
the  connection  is  too  remote  or  uncertain,  it  is  the  duty  of 
the  court  either  to  exclude  the  testimony  from  which  the 
presumption  is  sought  to  be  deduced,  or  to  instruct  the  jury 
that  the  evidence  affords  no  proper  foundation  for  any  pre- 
sumption.^2  jf^  however,  the  facts  are  clearly  established, 
forming  a  proper  basis  for  a  presumption  of  law,  the  jury 
Eas  no  right  to  disregard  the  presumption  which  the  law 
raises.  The  presumption  in  such  case  is  one  deriving  its 
force  from  the  law  and  not  merely  from  processes  of  rea- 
soning.** Since  presumptions  of  law  are  of  a  nature  to 
exclude  all  contrary  proof,  the  court  will  not  suffer  the  jury 
to  disregard  them.  Presumptions  of  fact  are  founded  in 
experience,  and  may  be  raised  or  not  as  the  jury  may 
determine.  Where  a  presumption  is  one  of  fact  merely, 
the  court  is  not  warranted  in  declaring  it  to  the  jury 
as  a  presumption  authoritatively  raised  by  law,  but  should 
direct  them  that  from  the  evidence  it  is  their  province 
to  determine  whether  they  will  raise  the  presumption  or 
not.  The  jury,  looking  to  the  bench  for  the  law,  would 
naturally  take  it  that  a  declaration  was  binding  and  left 
them  no  discretion.  Where  the  facts  are  before  the  jury, 
the  presumptions  or  inferences  they  warrant  are  questions 
purely  for  them.  Where  presumptions  of  fact  founded  in 
experience  and  in  the  usual  course  of  the  dealings  of  men 
are  not  repelled  by  contrary  evidence,  they  should  be  re- 
spected by  juries,  and  they  have  no  power  arbitrarily  to 
reject  them.  They  must  stand  until  they  are  overthrown 
by  contrary  proof."  When  a  disputable  presumption  has 
been  met  by  proofs  and  the  burden  shifted,  the  conflicting 
evidence  is  to  be  weighed  and  the  verdict  rendered,  in  civil 

41  See  Ham  v.  Barrett,  28  Mo.  388.  Co.  v.  Henrice,  92  Pa.  431,  37  Am. 

■42  Manning  v.    Insurance    Co.,    100  Rep.  699. 

U.    S.    693,    25    L.    Ed.    761;    United  «  Ham  v.  Barrett,  28  Mo.  388. 

States  V.   Boss,   92   U.   S.  281,   23  L.  «  Ham  v.  Barrett,  supra;  Best  on 

Ed.  707;   Philadelphia  Passenger  Ey.  Presumptions,  46,  51. 
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cases,  in  favor  of  the  party  whose  proofs  have  most  weight ; 
and  in  this  latter  process  the  presumption  of  law  loses  all 
that  it  had  of  mere  arbitrary  power,  and  mnst  be  regarded 
only  from  the  standpoint  of  logic  and  reason  and  valued  and 
given  effect  only  as  it  has  evidential  character.  Primarily, 
the  rebuttable  legal  presumption  affects  only  the  burden  of 
proof,  but  if  that  burden  is  shifted  back  upon  the  party 
from  whom  it  first  lifted  it,  then  the  presumption  is  of 
value  only  as  it  has  probative  force,  except  it  be  that  on 
the  entire  case  the  evidence  is  equally  balanced,  in  which 
event  the  arbitrary  power  of  the  presumption  of  law  would 
settle  the  issue  in  favor  of  the  proponent  of  the  presump- 
tion.*5 

*6  Graves  v.  Colwell,  90  HI.  612. 
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§  128a.  Statistics — Nature  and  Qualities  of  Common  Substances. 

§  129.    Invariable  Course  of  Nature — Time — Course  of  Seasons — Duration  of 

Life — Instincts. 
§  129a.  Same — Illustrations. 

S  130.     Meaning  of  Words  and  Phrases — Slang  and  Slander — The  Scriptures. 
§  131.     Abbjeviationa. 
§  132.     Facts  not  Within  the  Knowledge  or  Memory  of  the  Judge — Doubtful 

Cases. 
§  133.    Facts  of  Which  the  Judge  has  Special  Knowledge. 
§  134.     Facts  of  Which  Jurors  Take  "Judicial"  Notice. 
§  134a.  Pleading — ^Proof  and  Procedure  in  Eespect  to  Facts  to  be  Judicially 

Noticed. 

§  105  (104).  Meaning  of  the  term. — ^When  a  cause  is  pre- 
sented at  the  bar  for  trial,  the  court  and  jury  are  presumed 
to  be  uninformed  concerning  the  facts  involved  in  the  case, 
and  it  is  incumbent  upon  the  litigant  parties  to  establish 
by  evidence  the  facts  relied  upon  by  them  respectively. 
There  is,  however,  a  large  class  of  facts  which  need  not  be 
proved,  since  they  are  "judicially  noticed"  by  the  court 
and  jury.  That  is  to  say,  there  are  a  great  many  things  of 
such  common  knowledge  that  the  courts  ought  to  be  pre- 
sumed to  know  them, — such  as  the  Declaration  of  Independ- 
ence; the  earthquake  and  great  fire  of  San  Francisco  in 
1906,  and  other  matters  of  past  history;  the  existence  and 
procedure  of  their  own  court ;  the  public  laws ;  the  calendar ; 
the  public  mortality  tables;  treaties  entered  into  by  their 
own  government,  and  many  other  matters  of  such  general 
notoriety  that  every  well-informed  man  or  woman  within 
the  limits  of  the  court's  jurisdiction  must  or  should  know.^ 

1  Salomon   v.    State,    28    Ala.    83;  head,  80  111.  208;  Gunning  v.  People, 

Gordon   v.    Tweedy,   74   Ala.   232,   49  86  III.  App.  676;  Doyle  v.  Village  of 

Am.  Eep.  813;  South  &  N.  A.  K.  Co.  Bradford,  90  111.  416;  Chicago,  B.  & 

V.  Wood,   74  Ala.  449,  49  Am.  Eep.  Q.   E.   Co.   v.   Warner,   108   111.    538; 

819;    Highland   Avenue   &   Belt   Line  Jamieson   v.    Indiana   Nat.    Gas    Co., 

K.    Co.    V.    Walters,    91    Ala.    435,    8  128  Ind.  555,  12  L.  E.  A.  652,  28  N. 

South.   357;   Brumagim  v.   Bradshaw,  E.   76;   State  v.  Braskamp,  87  Iowa, 

39   Cal.   24;   Baker   v.  Hope,  49   Cal.  588,  54  N.  W.  532;   State  v.  Brooks, 

598;   People  v.  Mayes,  113   Cal.  618,  8  Kan.  App.  344,  56  Pae.  1127;  Lan- 

45  Pac.   860;   Griffith  v.  Denver  Con.  fear  v.  Mestier,  18  La.  Ann.  497,  89 

Tramway  Co.,  14  Colo.  App.  504,  61  Am.  Dec.   658;   Youree  v.   Vicksburg 

Pac.    46,    48;    Wordin's    Appeal,    71  S.  &  P.  E.  Co.,  110  La.  791,  34  South. 

Conn.  531,  71  Am.   St.  Eep.   219,  42  779;  Prince  v.  Skillin,  71  Me.  361,  36 

Atl.   659;    Kile  v.   Town   of   Yellow-  Am.  Eep.  325;  Gaynor  v.  Old  Colony 
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It  will  be  readily  appreciable  that  while  the  subjects  of 
judicial  cognizance  are  so  numerous  and  so  varied,  it  would 
be  next  to  impossible  to  classify  them,  or  to  say  further 
than  that  they  embrace  subjects  "judicial,  legislative,  polit- 
ical, historical,  geographical,  commercial,  scientific,  and 
artistic,  in  addition  to  a  wide  range  of  matters,  arising  in 
the  ordinary  course  of  nature,  or  the  general  current  of 
human  affairs,  which  rest  entirely  upon  acknowledged 
notoriety  for  their  claims  to  judicial  recognition."^  If  it 
so  happened  that  the  proof  of  any  of  such  facts  formed  part 
of  a  litigant's  case,  he  is  excused  from  proving  them,  as  it 
is  said  the  court  will  take  jtidicial  cognizance  of  their  ex- 


&  N.  E.  Co.,  100  Mass.  208,  97  Am. 
Dec.  96;  Georgia  Pac.  R.  Co.  v. 
Baird,  76  Miss.  521,  24  South.  195; 
Spengler  v.  Williams,  67  Miss.  1,  6 
South.  613;  State  v.  Lingle,  128  Mo. 
528,  31  S.  W.  20;  Poor  v.  Watson, 
92  Mo.  App.  89;  Russell  v.  Hoyt,  4 
Mont.  412,  2  Pac.  25;  State  v.  Boyd, 
34  Neb.  435,  51  N.  W.  964;  Hall  v. 
Brown,  58  N.  K.  93;  Ware  v.  Chew, 
43  N.  J.  Eo.  493,  11  Atl.  746;  Cohn 
V.  Kahn,  14  Mis"..  Rep.  255,  35  N. 
Y.  Supp.  829;  Smith  v.  New  York 
0.  E.  Co.,  43  Barb.  (N.  Y.)  225; 
Howard  v.  Moot,  64  N.  Y.  262;  Peo- 
ple V.  Snyder,  41  N.  Y.  397;  Rauoh 
V.  Commonwealth,  78  Pa.  490;  Aus- 
tin V.  State,  101  Tenn.  563,  70  Am. 
St.  Rep.  703,  50  L.  R.  A.  478,  48 
S.  W.  305;  Missouri  Pac.  R.  Co.  v. 
Graves,  2  Tex.  App.  Civ.  Cas.,  §§ 
676,  679;  State  v.  Bates,  22  Utah,  65, 
83  Am.  St.  Rep.  768,  61  Pac.  905; 
Gove  V.  Downer,  59  Vt.  139,  7  Atl. 
463 ;  .  Richmond  &  Union  Pass.  R. 
Go.  V.  Richmond,  F.  &  P.  R.  Co.,  9B 
Va.  670,  32  S.  E.  787;  Mullen  v. 
Saokett,  14  Wash.  100,  44  Pac.  136; 
The  Mary,  123  Fed.  609;  Brown  v. 
Piper,  91  U.  S.  37,  23  L.  Ed.  200; 
United  States  v.  Rio  Grande  D.  &  Irr. 
Co.,  174  U.  S.  690,  43  L.  Ed.  1136, 
19  Sup.  Ct.  Rep.  770;  Minnesota  v. 
Barber,  136  U.  S.  313,  321,  34  L.  Ed. 
455,    10    Sup.   Ct.   Rep.    862;    Queen 


v.  Aspiuwall,  L.  R.  2  Q.  B.  Div.  48, 
61. 

2  Wade  on  Notice,  §  1403.  And, 
as  a  common  knowledge  of  man 
ranges  far  and  wide,  so  the  doctrine 
embraces  matters  so  curiously  diverse 
as,  e.  g.,  the  rising  of  the  sun,  the 
status  of  the  Isle  of  Cuba,  the  late 
Civil  War,  the  contents  of  the  Bible, 
the  character  of  a  camp-meeting,  the 
height  of  the  human  frame,  the  fable 
of  "the  frozen  snake,"  the  charac- 
teristics and  construction  of  the  ice- 
cream freezer,  the  general  use  of  the 
diamond  stack  or  the  straight  stack 
spark-arrester,  the  habits  of  those 
who  shave;  in  fine,  "all  things,  both 
great  and  small":  Case  v.  Perew,  46 
Hun  (N.  Y.),  57;  People  v.  D'Argen- 
cour,  32  Hun  (N.  Y.),  178;  Swin- 
nertou  v.  Insurance  Co.,  37  N.  Y.  174, 
93  Am.  Dec.  560;  State  v.  School 
Dist.,  76  Wis.  177,  20  Am.  St.  Rep. 
41,  7  L.  R.  A.  330,  44  N.  W.  967; 
Hunter  v.  Railroad  Co.,  supra;  Brown 
V.  Pipcjr,  supra;  Hoare  v.  Silverlock, 
12  Q.  B.  624,  116  Eng.  Reprint,  1004; 
Frace  v.  Railroad  Co.,  143  N.  Y.  182, 
187,  38  N.  E.  102 ;  Petit  v.  Minnesota, 
177  U.  S.  164,  44  L.  Ed.  716,  20  Sup. 
Ct.  Rep.  666;  Reid  v.  McWhinnie,  27 
U.  C.  R.  289  (weights  and  measures)  ; 
Girdlcstone  v.  O'Reilly,  21  U.  C.  R. 
409   (rate  of  interest). 
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istence,  or,  in  other  words,  they  will  be  taken  as  proved. 
And  the  importance  of  the  subject  of  judicial  notice  can 
hardly  be  overestimated,  for  there  is  no  case  in  which  there 
are  not  some  matters  which  fall  within  the  judicial  cogni- 
zance of  the  tribunal  before  which  it  is  tried,  since  the  very 
law  itself  which  is  administered  by  the  forum  is  a  sub- 
ject of  judicial  notice.  It  will  be  seen  from  the  illustra- 
tions given  in  this  chapter,  that  there  is  a  great  variety 
of  facts  which  may  be  safely  assumed  to  be  within  the 
knowledge  of  the  court,  and  which  therefore  need  not  be 
maintained  by  evidence.  ' '  The  maxim  that  what  is  known 
need  not  be  proved,  manifesta  (or  notoria)  non  indigent 
probatione,  may  be  traced  far  back  in  the  civil  and  the 
canon  law;  indeed,  it  is  probably  coeval  with  legal  pro- 
cedure itself.  We  find  it  as  a  maxim  in  our  own  books, 
and  it  is  applied  in  every  part  of  our  law.  It  is  qualified 
by  another  principle,  also  very  old,  and  often  overtopping 
the  former  in  its  importance, — non  refert  quid  notum  sit 
judici,  si  notum  non  sit  in  forma  judicii.  These  two 
maxims  seem  to  intimate  the  whole  doctrine  of  judicial 
notice.'"  Of  such  facts  the  court  is  said  to  take  judicial 
notice.  General  rules  have  often  been  prescribed  for  de- 
termining what  facts  are,  and  what  are  not,  matters  for 
judicial  cognizance,  yet  such  rules  are  necessarily  too  vague 
and  general  in  their  character  to  afford  very  valuable  aid 
to  the  practitioner.  Certain  facts  may  be  said  to  be  the 
subject  of  judicial  notice  because  they  are  part  of  the  law 
of  the  land,  which  is  presumed  to  be  generally  known. 
Other  facts  may  be  properly  the  subject  of  judicial  notice, 
because  they  relate  to  the  organization  and  duties  of  the 
court  and  its  officers,  and  hence  may  be  said  to  be  peculiarly 
within  the  cognizance  of  the  judge.     But  when  we  pass 

S  Thayer,   Prel.    Treat,    on   Ev.    at  (Isa.  Iviii,  3),  and  "They  took  knowl- 

Com.  Law,  p.  277.     Thayer  says  that  edge    of    them    that    they    had    been 

the  term  "take  judicial  notice"  owes  with  Jesus"   (Acts  iv,  13).     It  is  to 

its  origin  to  old  English  usage,  where  be  found  also  in  "That  Thou  shouldst 

it  appears  as  take  notice,  take  knowl-  take  knowledge  of  me"  (Ruth  ii,  10), 

edge   and   take   conusance.     He   illus-  "Blessed  be  he  that  did  take  knowl- 

trates  it  by  two   Biblical  references,  edge  of  Thee"    (Kuth  ii,  19),  "Take 

"Wherefore     have     we     afllioted     our  knowledge  of  all  the  lurking  places" 

souls  and  Thou  takest  no  knowledge"  (1  Sam.  xxiii,  23). 
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from  facts  of  the  character  already  mentioned,  the  prin- 
cipal guide  in  determining  what  facts  may  be  assumed  to 
be  judicially  known  is  that  of  notoriety;  and  it  is  clear, 
especially  in  the  realm  of  science  and  the  arts,  that  the 
circle  of  facts  within  the  range  of  common  knowledge  is 
constantly  extending.  In  the  early  text-books  on  evidence 
a  few  paragraphs  sufficed  to  enumerate  the  facts  of  which 
the  courts  then  assumed  to  take  judicial  notice ;  but  in  the 
exercise  of  their  discretion,  as  individual  cases  have  arisen, 
it  will  be  seen  that  judges  have  dispensed  with  proof  of  so 
large  a  variety  of  facts  that  the  state  of  the  law  on  the 
subject  can  only  be  shown  by  numerous  illustrations  from 
the  decided  cases.*  In  the  states  which  have  adopted  codes 
an  attempt  has  been  made  to  classify  those  subjects  of 
which  the  courts  are  to  take  judicial  notice.^ 


*  Matter  of  Viemeister,  179  N.  Y. 
235,  103  Am.  St.  Eep.  859,  1  Ann. 
Gas.  834,  70  L.  E.  A.  796,  72  N.  E. 
97.  See  interesting  sketch  of  the 
growth  of  the  rule,  Thayer's  Prel. 
Treatise  of  Ev.  at  Com.  Law,  p.  277; 
also  article  on  "Judicial  Notice  and 
Law  of  Evidence,"  3  Harv.  Law  Bev. 
285,  hy  the  same  author.  For  ex- 
haustive notes,  see  Lanfear  v.  Mes- 
tier,  89  Am.  Bee.  663,  694;  Temple 
V.  State,  49  Am.  Rep.  201-207;  Green 
V.  Lineville  Drug  Co.,  124  Am.  St. 
Eep.  20,  and  Olive  v.  State,  4  L.  E. 
A.  33.  It  is  not  prejudicial  error  if 
the  court  admits  evidence  of  facts  or 
which  it  takes  notice:  Wabash  E.  Co. 
V.  Camphell,  219  111.  312,  3  L.  E.  A., 
N.  S.,  1092,  76  N.  E,.  346.  In  the 
useful  little  volume  published  by 
J.  J.  MoKelvey,  of  the  New  York 
Bar,  he  puts  it  in  these  words:  "The 
doctrine  of  judicial  notice  is  that 
there  are  certain  facts  of  which  the 
court  will  not  require  evidence,  be- 
cause they  are  so  well  known,  so 
easily  ascertainable,  or  so  related  to 
the  official  character  of  the  court, 
that  it  would  not  be  good  sense  to 
do  BO." 


s  The  California  Code  of  Civil  Pro- 
cedure, sections  1875  and  2102,  which 
may  be  taken  as  a  type  of  the  others, 
is  as  follows:  "§  1875.  Courts  take 
judicial  notice  of  the  following  facts: 
1.  The  true  signification  of  all  Eng- 
lish words  and  phrases,  and  of  all 
legal  expressions;  2.  Whatever  is 
established  by  law;  3.  Public  and 
private  official  acts  of  the  legislative, 
executive  and  judicial  departments 
of  this  state  and  of  the  United 
States;  4.  The  seals  of  all  the  courts 
of  this  state  and  of  the  United 
States;  5.  The  accession  to  office  and 
the  official  signatures  and  seals  of 
office  of  the  principal  officers  of 
government  in  the  legislative,  exec- 
utive, and  judicial  departments  of 
this  state  and  of  the  United  States; 
6.  The  existence,  title,  national  flag, 
and  seal  of  every  state  or  sovereign 
recognized  by  the  executive  power  of 
the  United  States;  7.  The  seals  of 
courts  of  admiralty  and  maritime 
jurisdiction,  and  of  notaries  public; 
8.  The  laws  of  nature,  the  measure 
of  time,  and  the  geographical  divi- 
sions and  political  history  of  the 
world.     In  aU  thesg   oases  the  court 
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§  105a  (104).  Principle  on  which  based.— A  little  in- 
quiry into  the  foundation  which  carries  so  useful  a 
structure,  and  so  great  a  time-saver  in  our  process  of  legal 
examinations,  cannot  fail  to  be  of  ultimate  service.  Judicial 
notice  is  based  upon  very  obvious  reasons  of  convenience 
and  expediency;  and  the  wisdom  of  dispensing  with  proof 
of  matters  within  the  common  knowledge  of  everyone  has 
never  been  questioned.  This  is  the  principle  upon  which 
the  doctrine  of  judicial  notice  rests;  convenience  and  ex- 
pediency, and  the  saving  of  the  time,  trouble  and  expense 
which  would  be  lost  in  establishing  in  the  ordinary  way 
facts  which  do  not  admit  of  contradiction.  There  is,  how- 
ever, no  rule  of  any  practical  importance  which  governs 
every  phase  of  the  subject;  and  each  new  question  when  it 
arises  must  be  decided  by  the  court  with  no  other  guidance, 
outside  of  analogous  precedents,  than  the  general  law  ap- 
plicable to  the  whole  subject,  which  is,  in  the  words  of 
Greenleaf :  "Courts  will  generally  take  notice  of  whatever 
ought  to  be  generally  known  within  the  limits  of  their 
jurisdiction.""  This  rule  enumerates  three  material 
requisites :  1.  The  matter  of  which  a  court  will  take  judicial 
notice  must  be  a  matter  of  common  and  general  knowledge, 
not  merely  the  knowledge  of  specialists  or  experts;  2.  It 

may  resort  for  ita  aid  to  appropriate  nize  as  within   their  own  knowledge, 

books  or   documents  of   reference."  without  requiring  any  extrinsic  proof 

"§  2102.     All  questions  of  law,  in-  thereof;   and  the  second  being  as  to 

eluding    the    admissibility    of    testi-  such  facts  as   are  admitted  by  both 

mony,  the   facts  preliminary  to   such  sides"  •  §  55. 

admission,  and  the  construction  of  8  1  Greenl.  Ev.,  §  6;  Salomon  v. 
•tatutes  and  other  writings,  and  other  State,  28  Ala.  83;  Brumagim  v.  Brad- 
rules  of  evidence,  are  to  be  decided  shaw,  39  Cal.  40;  People  v.  Snyder, 
by  the  court,  and  all  discussions  of  41  N.  Y.  3S7;  Ho  Ah  Kow  v.  Nunan, 
law  addressed  to  it.  Whenever  the  5  Saw.  552,  560,  Fed.  Cas.  No.  6546; 
knowledge  of  the  court  is,  by  this  Brown  v.  Piper,  91  U.  S.  37,  42,  23 
code,  made  evidence  of  a  fact,  the  L.  Ed.  200;  Terhune  v.  Phillips,  99 
court  is  to  declare  such  knowledge  U.  S.  592,  25  L.  Ed.  293;  King  v. 
to  the  jury,  who  are  bound  to  accept  Gallun,  109  XT.  S.  99,  27  L.  Ed.  870, 
it."  In  Reynolds'  Trial  Evidence  the  3  Sup.  Ct.  Eep.  85;  Lanfear  v.  Mes- 
author,  in  his  usual  concise  manner,  tier,  18  La.  Ann.  497,  89  Am.  Dec. 
says  that  the  two  exceptions  to  the  658,  to  the  excellent  monographic 
rule  requiring  all  facts  to  be  proven  note  wherein  by  the  late  A.  C.  Free- 
on  a  trial  are  "facts  of  which  the  man  we  are  indebted  for  much  of  the 
courts  take  judicial  notice  or  reeog-  matter  in  this  section. 
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must  be  "known,"  that  is,  well-established  and  author- 
itatively settled,  not  doubtful  or  uncertain;  and  3.  It  must 
be  known  "within  the  limits  of  the  jurisdiction  of  the 
court,"  since,  for  example,  foreign  laws  are  not  judicially 
noticed.  Furthermore,  the  mere  personal  knowledge  of  the 
judge  is  not  the  judicial  knowledge  of  the  court;  judicial 
cognizance  is  taken  of  those  matters  only  that  are  "com- 
monly" known;  and  therefore  the  individual  and  extra- 
judicial knowledge  of  the  court  that  some  of  the  parties  are 
dead,  or  that  the  defendant  is  a  resident  of  another  state, 
will  not  dispense  with  proof  of  those  facts,  and  cannot  be 
resorted  to  for  the  purpose  of  supplementing  the  record.'^ 
And,  on  the  other  hand,  it  is  not  essential  that  matters  of 
judicial  cognizance  be  actually  known  to  the  judge.  If 
they  are  proper  subjects  of  judicial  knowledge,  the  judge 
may  inform  himself  in  any  way  which  may  seem  best  to 
his  discretion,  and  act  accordingly.  The  mere  incident  that 
the  judge  himself  does  not  know  the  fact  will  not  prevent 
the  judge  qua  court  taking  notice  of  it.  The  court  may  ob- 
tain the  information  by  investigation.  It  is  easy  to  under- 
stand a  party  asking  the  court  to  take  judicial  notice  of  a 
fact,  and  that  the  judge  should  reply  that  he  himself  did 
not  know  it,  but  that  if  he  ought  to  know  it  by  reason  of  its 
notoriety,  then  he  would  take  the  judicial  cognizance  of  it. 
It  would  be  absurd  to  suppose  any  judge  to  know  all  that 
was  in  an  encyclopedia  or  dictionary,  and  the  court  will 
only  take  the  official  cognizance  of  such  things  mentioned  in 
those  books  as  are  the  subjects  of  general  knowledge.* 

7  Wheeler  v.  Webster,  1  B.  D.  books  containing  statistics  and  the 
Smith  (N.  Y.),  1;  State  v.  Edwards,  like;  State  v.  Stearns,  72  Minn.  200, 
19  Mo.  674;  Mayor  etc.  of  New  Or-  219,  75  N.  W.  210;  People  v.  Mayes, 
leans  v.  Bipley,  5  La.  121,  25  Am.  113  Cal.  618,  45  Pac.  860;  The  Mon- 
Dec.  175.  tello,    11   Wall.    (U.    S.)    411,    20    L. 

8  1  Greenl.  Ev.,  §  C ;  United  States  v.  Ed.  191;  Hoyt  v.  Eussell,  117  U.  S. 
Teschmaker,  22  How.  (U.  S.)  392,  401,  29  L.  Ed.  914,  6  Sup.  Ct.  Rep. 
16  L.  Ed.  353;  Wagner's  Case,  61  881;  Taylor  v.  Barclay,  2  Sim.  213, 
Me.  178;  McKinnon  v.  Bliss,  21  N.  57  Eng.  Eeprint,  769;  Hoyt  v.  Eussell, 
Y.  206;  The  Charkieh,  42  L.  J.  Adm.  117  U.  S.  401,  29  L.  Ed.  914,  6  Sup.  Ct. 
17;  Taylor  on  Evidence,  §  21;  and  Rep.  881;  Walton  v.  Stafford,  14 
see  the  note  to  Ashworth  v.  Kittrivlge,  App.  Div.  310,  43  N.  Y.  Supp.  1049 ; 
12  Cush.  (Mass.)  193,  59  Am.  Dee.  Kaolatype  Engraving  Co.  v.  Hoke  (C. 
186-187,    upon    the    admissibility    of  C),  30    Fed.    444;   Town  of    North 
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§  106  (105).  Existence  of  domestic  governments.— The 
first  in  order  of  those  facts  which  the  courts  judicially 
notice  is  naturally  that  of  their  own  artificial  and  legal  ex- 
istence, that  is  to  say,  they  recognize  the  source  from  which 
they  derive  their  jurisdiction.  The  proposition  that  courts 
must  recognize  the  existence  of  the  governments  to  which 
they  owe  their  power  is  so  obvious  as  to  require  little  illus- 
tration or  discussion.  This  implies  also  knowledge  of  the 
principal  departments  of  government  and  of  their  respective 
powers  and  duties.  They  are  bound  to  take  judicial  notice 
of  the  doings  of  the  executive  and  legislative  departments 
of  the  government,  when  called  upon  by  proper  authorities 
to  pass  upon  their  validity,  and  are  bound  to  take  judicial 
notice  of  historical  facts,  matters  of  public  notoriety  and 
interest  passing  in  our  midst.  These  views  are  in  full  ac- 
cord with  the  decisions  of  our  highest  tribunals.  Greenleaf 
says'*  that  courts  "will  also  judicially  recognize  the  polit- 
ical constitution  or  frame  of  their  own  government;  its 
essential  political  agents  or  public  officers,  sharing  in  its 
regular  administration ;  and  its  essential  and  regular  polit- 
ical operations,  powers,  and  actions.  Thus,  notice  is  taken, 
by  all  tribunals,  of  the  accession  of  the  chief  executive  of 
the  nation  or  state,  xmder  what  authority  he  acts;  his 
powers  and  privileges,  etc.,  ....  the  sittings  of  the  legisla- 
ture and  its  established  and  usual  course  of  proceedings."^" 
"The  recognition  by  courts  of  the  international  relations 
of  their  own  country,  of  the  great  seal,  of  the  names  and 
official  signatures  and  public  acts  of  high  public  officials, 
past  and  present,  and  the  like,  may  come  under  this  head. 
The  administration  of  justice  is  carried  on  by  the  sovereign. 
The  sovereign,  in  the  lapse  of  time,  has  lost  something  of 
his  concreteness,  where  he  has  not  lost  it  all ;  but  when  the 
king,  long  ago,  sat  personally  in  court,  and,  in  later  times, 
when  judicial  officers  were,  in  a  true  and  lively  sense,  the 

Hempstead  v.  Gregory,  53  App.  Div.  bian  Ins.  Co.,  37  N.  Y.  188,  93  Am. 

350,    65    N.    Y.    Supp.    867;    BaU   v.  Dec.    560;    Millikin    v.    Dotson,    117 

Flora,  26  App.  D.  C.  394.  App.  Div.  527,  102  N.  Y.  Supp.  564 

9  1  Greenl.  Ev.,  §  6.  (that  tlie  District  of  Columbia  is  the 

10  Prince  v.  Skillin,  71  Me.  361,  36  seat  of  government) ;  State  v.  Mi»- 
Am.  Eep.  325;  Swinnerton  v.  Colum-      nick,   15   Iowa,   123. 
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representatives  and  even  mere  deputies  of  the  king,  it  was 
an  obvious  and  easily  intelligible  thing  that  courts  should 
notice  without  evidence  whatever  the  king  himself  knew  or 
did,  in  the  exercise  of  any  of  his  official  functions,  whether 
directly  or  through  other  high  officers.  The  same  usages 
of  the  courts  have  continued,  under  the  prevalence  of  legal 
and  political  theories  very  different  indeed  from  those  just 
mentioned;  and  it  is  not  to  be  wished  that  these  usages 
should  change.""  The  courts  also  are  bound  to  take 
notice  of  the  political  and  social  conditions  of  the  country 
which  they  judicially  rule.^^  Thus  the  courts  require  no 
proof  of  the  time  of  sessions  of  parliament,  or  of  Congress, 
or  of  state  legislatures,  or  of  the  privileges  of  members 
and  the  usual  course  of  proceedings  therein,^'  or  of  the 


11  Thayer,  Prel.  Treat,  on  Ev.  at 
Common  Law,  p.  299;  Wells  v.  .Taek- 
son  Co.,  47  N.  H.  235,  90  Am.  Dec. 
575. 

12  Irwin  V.  Phillips,  5  Cal.  140,  63 
Am.  Dec.  113,  15  Morr.  Min.  Kep. 
178.  So  on  matters  of  putlio  policy: 
Hall  V.  O'Neil  Turpentine  Co.,  56 
Fla.  324,  16  Ann.  Cas.  738,  47  South. 
609.  Of  war:  Eex  v.  De  Berenger, 
3  M.  &  S.  67;  15  E.  E.  415;  Alcenius 
V.  Nygren,  4  El.  &  Bl.  217,  24  L.  J. 
Q.  B.  19,  1  Jur.,  N.  S.,  16,  3  W.  H. 
25. 

13  Lake  v.  King,  1  Saund.  131,  85 
Eng.  Reprint,  137;  Birt  v.  Eothwell, 
1  Ld.  Raym.  210,  343,  91  Eng.  Re- 
print, 1036,  1125;  Rex  v.  Wilde,  1 
Lev.  296,  83  Eng.  Eeprint,  100;  Case 
of  Sheriff  of  Middlesex,  11  Adol.  & 
El.  273,  113  Eng.  Reprint,  419;  Cas- 
sidy  V.  Steuart,  2  Man.  &  G.  437. 
But  courts  do  not  take  judicial  notice 
of  the  privilege  granted  to  legis- 
lators exempting  them  from  arrest 
and  service  of  process:  State  v. 
Polacheck,  101  Wis.  427,  77  N.  W. 
708.  Judicial  notice  does  not  extend, 
however,  to  the  course  of  legislation 
or  the  contents  of  the  journals.  "We 
are  not  presumed  to  know  the  facts 
which  transpire  in  the  progress  of  a 


bill  through  the  two  houses  of  (he 
General  Assembly.  Courts  will  some- 
times, in  aid  of  exposition,  look  to 
the  reasons  for  enacting  the  law. 
But  if,  upon  the  suggestion  of  such 
error  as  is  here  assigned,  we  were 
in  duty  bound  to  explore  the  journals 
of  the  two  houses  to  ascertain  whether 
evory  step  required  by  the  constitu- 
tion had  been  taken,  the  labor  im- 
posed would  be  endless.  Besides, 
something  is  to  be  presumed  in  favor 
of  the  action  of  the  legislature": 
Coleman  v.  Dobbins,  8  Ind.  156;  1 
Greenl.  Ev.,  §  10.  The  courts  are  not 
all  agreed  upon  the  question  of  jour- 
nals of  the  legislature.  In  Alabama, 
Kansas,  Illinois,  and  MicTiigan  the 
courts  have  the  right,  and  it  is  their 
duty,  to  notice  judicially  the  jour- 
nals of  the  two  houses  of  the  legisla- 
ture in  determining  whether  all  the 
constitutional  requisites  to  the  valii'- 
ity  of  a  statute  have  been  complied 
with:  Moody  v.  State,  48  Ala.  115, 
17  Am.  Rep.  28;  Division  of  Howard 
County,  15  Kan.  194;  Grob  v.  Cush- 
man,  45  111.  119;  People  v.  Mahaney, 
13  Mich.  481.  In  Indiana  and  Ken- 
tucky, however,  this  rule  is  not  ac- 
cepted: Coleman  v.  Dobbins,  supra; 
Auditor  v.  Haycraft,  14  Bush    (Ky.), 
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nmnbers  of  the  constituent  members.**  The  ©lection  of 
the  delegates  and  the  assembling  of  the  convention  are 
public  matters,  to  be  taken  notice  of  by  the  court,  without 
formal  plea  or  proof.  The  lower  courts  of  the  United 
States,  and  the  supreme  court,  on  appeal  from  their  de- 
cisions, take  judicial  notice  of  the  constitution  and  public 
laws  of  each  state  of  the  Union. *^  Taking  judicial  notice 
of  the  constitution  and  laws  of  the  state,  the  supreme 
court  must  take  judicial  notice  of  the  days  of  public  gen- 
eral elections  of  members  of  the  legislature,  or  of  a  con- 
vention to  revise  the  fundamental  law  of  the  state,  as  well 
as  of  the  times  of  the  commencement  of  the  sitting  of  those 
bodies,   and   of  the  dates   when  their  acts   take  effect.*" 


284.  And  in  Michigan,  the  courts 
are  not  bound  to  takei  judicial  notice 
of  the  facta  attending  the  election  of 
the  several  members  of  the  legisla- 
ture, even  after  those  facts  have  been 
spread  upon  the  legislative  journals: 
People  V.  Mahaney,  13  Mich.  481. 
The  English  courts  also  decline  to  no- 
tice judicially  the  journals  of  Parlia- 
ment, which  are  denied  the  dignity  of 
records:  King  v.  Arundel,  Hob.  109, 
80  Eng.  Eeprint,  258;  though  they  do 
notice  the  privilege  of  the  House  of 
Commons:  Stockdale  v.  Hansard,  9 
Ad.  &  El.  107,  112  Eng.  Eeprint, 
1112;  S.  C,  4  Jur.  70;  3  Perry  &  D. 
330;  Burdett  v.  Abbot,  5  Dow,  165, 
3, Eng.  Rep.int,  1289,  14  East,  1,  ,3 
Eng.  Eeprint,  501;  Burdett  v.  Col- 
man,  14  East,  163,  104  Eng.  Eeprint, 
563. 

M  State  V.  Mason,  155  Mo.  486,  55 
S.  W.  636. 

15  Owings  V.  Hull,  34  U.  S.  (9 
Pet.)  607,  625,  9  L.  Ed.  246,  252; 
Lamar  v.  Micou,  112  V.  S.  452,  474, 

28  L.  Ed.  751,  759,  5  Sup.  Ct.  Eep. 
221,  and  114  U.  S.  218,  223,  29  L. 
Ed.  94,  95,  5  Sup.  Ct.  Eep.  857; 
Hanley  v.  Donoghue,  116  IT.  S.  1,  6, 

29  L.  Ed.  535,  537,  6  Sup.  Ct.  Eep. 
242;  Fourth  Nat.  Bank  of  New  York 
T.  Trancklyn,  120  U.  S.  747,  7;51,  30 

Evideiice  I — 33 


L.  Ed.  825,  827,  7  Sup.  Ct.  Eep.  757; 
Gormley  v.  Bunyan,  138  XT.  S.  623, 
34  L.  Ed.  1086,  11  Sup.  Ct.  Eep.  453; 
Martin  v.  Baltimore  &  O.  E.  Co. 
("Gerling  v.  Baltimore  &  0.  E.  Co."), 
i51  U.  S.  ,673,  678,  38  L.  Ed.  311, 
313,  14  Sup.  Ct!  Eep.  533. 

16  Mills  V.  Green,  159  U.  S.  651,  40 
L.  Ed.  293,  16  Sup.  Ct.  Eep.  132; 
Brown  v.  Piper,  91  U.  S.  37,  42,  23 
L.  Ed.  200,  201;  Gardner  v.  -Barney, 
73  U.  S.  (6  Wall.)  499,  18  L.  Ed.  890; 
Hoyt  V.  Eussell,  117  TJ.  S.  401,  29,L. 
Ed.  ,914,  6  Sup.  Ct.  Eep.  881;  jpnje.s 
V.  United  States,  137  U.  a..20Z,  i^, 
34  L.  Ed.  691,.  ,6.97,  11  Sup]  C);.  Eep. 
80;  Perkins  v.  Perkins,  7  Conn.  ,558, 
18  Am.  Dec.  120;  Coleman  v.  Dol)- 
bins,  8  Ind.  156;  State  v.  Patterson, 
116  Ind.  45,  49,  10  N.  E.  289,  18  N. 
E.  270;  Urmston  v.  State,  ,73  Ind. 
175;  Davis  v.  Best,  2  Iowa,  96;  State 
y.  Minnick,  15  loWa,  123;  Ellis  v. 
Eeddin,  12  Kan.  306;  Whitman  v. 
State,  80  Md.  410,  SlAtl.  325;  State 
v.  Seibert,  130  Mo.  202,  32  S.  w! 
670;  Jackson.  Co..  V.  Arnold,  ,135  Mo, 
207,  36  S.  W.  662;  Kpkes  v.  State,  55 
Neb.  691,  76  N.  W.  467;  Riee  y. 
Mead,  22  How.  Pr.  (N.  Y.)  ,445; 
Steinbeger  v.  State,  35  Tez.  Or,  492, 
34  S.  W.  617 ;  Hizer  v.  State,'  12  Ind. 
330;  Wampler  v.  State,  148  Ind.  557, 
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Wlien  two  legislatures  claim  the  power  to  act,  tlie  courts 
will  recognize  tlie  lawful  one.^'^ 

§  107  (105,  106).    Existence  of  foreign  governments. — 

While  the  courts  will  take  judicial  notice  of  the  existence 
of  foreign  governments,  the  rule  must  be  taken  with  the 
qualification  that  it  relates  only  to  such  governments  as 
have  been  recognized  by  the  home  government.  The  courts 
will  not  anticipate  the  action  of  the  government  in  this 
respect;  and  in  case  of  a  rebellion  or  a  revolt  in  a  fdreign 
state,  they  will  consider  the  former  state  of  things  as  ex- 
isting until  the  proper  department  of  the  government 
recognizes  the  change.^*  Who  is  the  sovereign,  de  jure  or 
de  facto,  of  a  territory  is  not  a  judicial,  but  a  political, 
question,  the  determination  of  which  by  the  legislative  and 

should  forthwith  ascertain,  and  take 
judicial  cognizance  of,  the  question, 
Which  is  the  true  legislature?  From 
questions  submitted  by  Governor  Gar- 
celon  in  1879  and  answers  of  the  jus- 
tices of  the  supreme  judicial  court 
thereto,  70  Me.  560,  609.  To  the 
same  general  effect  are  the  cases  of 
Foscue  T.  Lyon,  55  Ala.  440;  Turner 
V.  Patton,  49  Ala.  406;  Ashley  v. 
Martin,  50  Ala.  537;  Smith  v.  Speed, 
50  Ala.  276;  Eice  v.  Shook,  27  Ark. 
137,  11  Am.  Rep.  783;  Andrews  v. 
Knox  Co.,  70  111.  65;  Division  of 
Howard  Co.,  15  Kan.  194;  State  v. 
Kennard,  25  La.  Ann.  238;  Prince 
V.  Skillin,  71  Me.  361,  36  Am.  Eep. 
325 ;  Douthitt  v.  Stinson,  63  Mo.  268 ; 
Woods  V.  wilder,  43  N.  Y.  164,  3 
Am.  Rep.  684;  Killebrew  v.  Murphy, 

3  Heisk.  (Tenn.)  546;  Cuyler  v.  Fer- 
rill,  1  Abb.  (U.  S.)  169,  Fed.  Cas. 
No.  3523. 

18  City  of  Berne  v.  Bank,  9  Ves. 
347,  32  Eng.  Reprint,  636;  Taylor  v. 
Barclay,  2  Sim.  213,  57  Eng.  Reprint, 
769;  United  States  v.  Palmer,  3 
Wheat.  (U.  S.)  610,  4  L.  Ed.  471; 
The  Estrella,  4  Wheat.   (U.  S.)  298, 

4  L.  Ed.  574. 


38  L.  R.  A.  829,  47  N.  B.  1068;  Mar- 
tin V.  Aultman,  80  Wis.  150,  i9  N. 
W.  749;  United  States  v.  Morrissey, 
32  Fed.  147;  State  v.  Custer,  28  R.  1. 
222,  66  Atl.  306.  '    ' 

IT  When  different  bodies  of  men, 
each  claiming  to  be,  and  to  exercise 
the  functions  of,  the  legislative  depart- 
ment of  the  state  appear,  each  assert- 
ing their  title  to  be  regarded  as  the 
law-givers  for  the  people,  it  is  the  ob- 
vious duty  of  the  judicial  department, 
who  must  inevitably,  at  no  distant 
day,  be  called  to  pass  upon  the  va- 
lidity of  the  laws  that  may  be  enacted 
by  the  respective  claimants  to  legisla- 
tive authority,  to  inquire  and  ascer- 
tain for  themselves,  with  or  without 
questions  presented  by  the  claimants, 
which  of  those  bodies  lawfully  repre- 
sents the  people  from  whom  they  de- 
rive their  power.  There  can  be  but 
one  lawful  legislature.  The  court 
must  know,  for  itself,  whose  enact- 
ments it  will  recognize  as  laws  of 
binding  force,  whose  levies  of  taxes 
it  will  enforce  when  brought  judi- 
cially before  it,  whose  choice  of  a 
prosecuting  officer  before  the  court  it 
will  res.pect.  In  a  thousand  ways,  it 
becomes     essential     that     the     court 
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executive  departments  of  any  government  conclusively 
binds  the  judges,  as  well  as  all  other  officers,  citizens  and 
subjects  of  that  government.  This  principle  has  always 
been  upheld  by  the  supreme  court  of  the  United  States,  and 
has  been  affirmed  under  a  great  variety  of  circuihstances.'® 
All  courts  of  justice  are  bound  to  take  judicial  notice  of 
the  territorial  'extent  of  the  jurisdiction  exercised  by  the 
government  whose  laws  they  administer,  or  of  its  recogni- 
tion or  denial  of  the"  sovereignty  of  a  foxeign  power,  as 
appearing  from  the  public  acts  of  the  legislature  and  exec- 
utive, although  those  acts  are  not  formally  put  in  evidence 
nor  in  accord  with  the  pleadings.^"  But  it  is  the  duty  of 
the  judge  to  take  notice  whether  a  foreign  power  has  been 
recognized  by  the  government  or  not,^'  and  to  judicially 


19  Gelston  v.  Hoyt,  16  TJ.  S.  (3 
Wheat.)  246,  324,  4  L.  Ed.  381,  401; 
United  States  y.  Palmer,  16  V.  S. 
610,  4  L.  Ed.  471;  The  Divina  Pas- 
tora,  17  U.  8.  (4  Wheat.)  52,  4  L. 
Ed.  512;  Foster  v.  Neilson,  27  U.  S. 
(2  Pet.)  253,  807,  309,  7  L.  Ed.  415, 
433,  434;  Keene  v.  M'Donough,  33  V. 
S.  (8  Pet.)  308,  8  L.  Ed.  955;  Garcia 
V.  Lee,  37  U.  S.  (12  Pet.)  511,  520, 
9  L.  Ed.  1176;  Williama  v.  SufEolk 
Ins.  Co.,  38  U.  S.  (13  Pet.)  415,  10 
L.  Ed.  22«;  United  States  v.  Torba, 
68  U.  S.  (1  Wall.)  412,  423,  17  L. 
Ed.  635,  637;  United  States  v.  Lynde, 
78  U.  S.  (11  Wall.)  632,  638,  20  L. 
Ed.  230,  232;  Jones  v.  United  States, 
137  U.  S.  202,  34  L.  Ed.  691,  11  Sup. 
Ot.  Eep.  80;  Underbill  v.  Hernandez, 
168  U.  S.  250,  42  L.  Ed.  456,  IS  Sup. 
Ct.  Rep.  83;  Foster  v.  Globe  Venture 
Syndicate,  1  Ch.  811,  69  L.  J.  Ch. 
372.  It  is  equally  well  settled  in 
England:  The  Pelican,  Edw.  Adm., 
Appx.  D;  Taylor  v.  Barclay,  2  Sim. 
213,  57  Eng.  Reprint,  769;  Emperor 
of  Austria  v.  Day,  3  De  Gex,  F.  & 
J.  217,  221,  233,  45  Eng.  Reprint, 
861;  Republic  of  Peru  v.  Peruvian 
Guano  Co.,  L.  R.  36  Ch.  Div.  489, 
497;  Republic  of  Peru  v.  Dreyfus,  L. 
B.  38  Ch.  Div.  348,  356,  359. 


20  United  States  v.  -Reynes,  50  U. 
S.  (9  How.)  127,  13  L.  Ed.  74;  Ken- 
nett  V.  Chambers,  55  U.  S.  (14  How.) 
38,  14  L.  Ed.  316;  Hoyt  v.  Russell, 
117  U.  S.  401,  404,  29  L.  Ed.  914, 
6  Sup.  Ct.  Rep.  881;  Coffee  v. 
Groover,  123  U.  S.  1,  31  L.  Ed.  51, 
8  Sup.  Ct.  Rep.  1;  State  v.  Dunwell, 
3  R.  I.  127;  State  v.  Wagner,  61  Me. 
178;  Taylor  v.  Barclay,  and  Emperor 
of  Austria  v.  Day,  above  cited;  1 
Greenl.  Ev.,  §  6;  Jones  v.  United 
States,  137  U.  S.  202,  34  L.  Ed.  691, 
II  Sup.  Ct.  Rep.  80;  Underbill  v. 
Hernandez,  168  U.  S.  2o0,  42  h.  Ed. 
456,  18  Sup.  Ct.  Rep.  83;  Schoerken 
V.  Swift,  Courtney  &  Beeher  Co.,  7 
Fed.  469;  Lumley  v.  Wabash  R.  Co., 
71  Fed.  21. 

21  Taylor  v.  Barclay,  2  Sim.  213, 
57  Eng.  Reprint,  769;  Underbill  v. 
Hernandez,  168  U.  S.  250,  24  L.  Ed. 
456,  18  Sup.  Ct.  Rep.  83.  in  Dolrler 
V.  Bank  of  England,  10  Ves.  Jr.  352, 
32  Eng.  Reprint,  881,  the  fact  of  all 
parties  not  being  before  the  court 
prevented  the  Lord  Chancellor  ex- 
pressing more  fully  his  views.  He 
said :  "Some ,  perplexity  arises  from 
what  we  know  and  what  we  can  only 
know  judicially.  I  cannot  affect  to 
be  ignorant  of  the  fact,  that  the  revo- 
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notice  the  relations  between  this  and  other  countries.^^ 
When  the  executive  branch  of  the  government,  which  is 
charged  with  our  foreign  relations,  shall  in  its  correspond- 
ence with  a  foreign  nation  assume  a  fact  in  regard  to  the 
sovereignty"  of  any  island  or  country,  it  is  conclusive  on 
the  judicial  department.  And  in  this  view  it  is  not  ma- 
terial to  inquire,  nor  is  it  the  province  of  the  court  to  de- 
termine, whether  the  executive  be  right  or  wrong.  It  is 
enough  to  know  that,  in  the  exercise  of  his  constitutional 
functions,  he  has  decided  the  question.  Having  done  this 
under  the  responsibilities  which  belong  to  him,  it  is  obliga- 
tory on  the  people  and  government  of  the  Union.^* 

§  107a  (105,  106).  Same  —  Flags  —  Seals  of  State- 
Foreign  war. — It  follows,  of  course,  that  the  recognition 
of  the  existence  of  foreign  governments  is  extended  be- 
yond the  mere  diplomatic  acknowledgment  of  their  being, 
and  that  so  soon  as  the  executive .  assent  is  made  public, 
the  courts  not  only  recognize  foreign  states  and  sovereigns 
acknowledged  as  such  by  the  home  governments  of  such 
courts,  but  also  their  symbols  of  authority,  such  as  national 
flags  and  seals  of  state.^*  The  public  seals  of  such  foreign 
states  are  of  such  public  notoriety  that  no  proof  of  them 
is  required.     They  import  absolute  verity  ;^^  and  when  at- 

lutions  in  Switzerland  have  not  been  eeed  according  to   the  course   of   the 

recognized  by  the  government  of  this  common  law     Chicago  Co.  v.  Keegan, 

country;    hut    as   a   judge    I    cannot  152  111.  413,  39  N.  E.  33.     The  exist- 

take  notice  of  that."     This  is  parallel  ence,  title,  national  flag,  and  seal  of 

with  the  law  here,  that  until  recogni-  every    state    or    sovereign    recognizee! 

tion  by  the  domestic  government  tie  by  the  executive  power  of  the  tTniteS 

courts  cannot  take  judicial  notice  of  States    will   be  ■  recognized    by    every 

the  changes  of  the  ruling  powers  in  court  in  the  Union  without  proof,  as 

foreign  countries.  these  are  matters  of  common  knowl- 

22  Neeley  v.  Henkel,  180  V.  S.  109,  edge  and  international  law:  1  Greenl. 
45  L.  Ed.  448,  21  Sup.  Ct.  Rep.  302.  Ev.,   §   4.     But  the  seal  {o   the  com- 

23  Williams  v.  Suffolk  Ins.  Co.,  38  mission  of  a  new  government,  not 
U.  S.   (13  Pet.)   415,  10  L.  Ed.  226.  aftknowledged  by   the   government   of 

24  Greenl.  Ev.,  §  8.  In  Lazier  v.  the  United  States,  cannot  be  per- 
Westcott,  26  N.  Y.  146,  82  Am.  Dec.  mitted  to  prove  itself:  The  Estrella, 
404,  the  court  took  judicial  notice  4  Wheat.  (U.  S.)  298,  4  L.  Ed.  574. 
that  the  province  of  Upper  Canada  25  Coit  v.  Milliken,  I  Denio  (N. 
is  a  foreign  goverment,  and  that  it  Y.),  376;  4  Cowen  &  Hill's  Notgs  to 
has  courts  and  that  those  courts  pro-  Phill,  Ev.,  p.  281. 
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tached  to  foreign  judgments  such,  judgments  are  suffi- 
ciently authenticated.^®  An  authentication  of  a  foreign 
record  by  the  certificate  of  the  clerk  and  the  presiding 
judge,  aided  by  "a  certificate,  under  the  great  seal  of  the 
state,  of  the  official  character  of  the  judge,"  is  sufficient  to 
entitle  it  to  be  received  in  evidence.^''  And  the  rule  gen- 
erally prevailing  in  the  United  States  is,  that  "a  foreign 
judgment  may  be  proved  by  a  copy  thereof,  duly  authenti- 
cated by  the  duly  authenticated  certificate  of  an  officer 
properly  authorized  by  law  to  give  a  copy.  The  clerk  or 
prothonotary  of  a  court  is  presumed  to  possess  authority 
to  make  and  certify  copies  of  the  records  of  the  court  in 
his  keeping,  and  such  copies  are  duly  authenticated  by  his 
certificate  over  his  official  signature,  and  by  the  seal  of  the 
court.  His  official  signature  and  the  seal  are  duly  au- 
thenticated by  the  great  seal  of  the  state  or  government  in 
which  the  court  is  found,  affixed  to  the  certificate  of  the 
keeper  thereof.  The  great  seal  proves  itself.  "^^  In  like 
manner  no  proof  need  be  given  of  the  seals  of  foreign 
maritime  and  admiralty  courts.  By  common  consent  and 
general  usage,  the  seal  of  a  court  of  admiralty  has  been 
considered  as  sufficiently  authenticating  its  records.  No 
objection  has  prevailed  against  the  reception  of  the  decree 
of  a  court  acting  on  the  law  of  nations,  when  established 
by  its  seal.  The  seal  is  deemed  to  be  evidence  of  itself, 
because  such  courts  are  considered  as  courts  of  the  whole 
civilized  world,  and  every  person  interested  as  a  party. 
For  any  higher  evidence  of  -the  fact  appearing  upon  the  face 
of  the  record  than  the  seal  itself  imports  is  impossible, 
and  to  require  extrinsic  evidence  of  it  would  be  to  subvert 
the  rule  itself,  that  a  national  seal  is  the  highest  proof  of 
authenticity.     These  remarks  are  applicable  to  the  seal  of 

26  Church    V.    Hubbart,    2    Craneh  1  Am.  St.  Eep.  661,  30  N.  W.  466 
(U.  S.),  187,  2  L.  Ed.  249.  Mahurin  v.   Bickford,   6  N.   H.   567 

27  Watson  V.  Walker,  23  N.  H.  Dozier  v.  Joyce,  8  Port.  (Ala.)  303 
471;  Spaulding  v.  Vincent,  24  Vt.  Knox  v.  Silloway,  10  Me.  201;  Vose 
501;  Griswold  v.  Pitoairn,  2  Conn.  v.  Manly,  19  Me.  331;  Brooks  v. 
85;  Thompson  v.  Stewart,  3  Conn.  Daniels,  22  Pick.  (Mass.)  498;  Day 
171;  8  Am.  Dec.  168;  Stewart  v.  v.  Moore,  13  Gray  (Mass.),  522.  See 
Swanzy,  23  Miss.  502.  Freeman   on    Judgments,    4th    ed.,    § 

28  Gunn  V.  Peakes,   36  Minn.   177,  414. 
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a  court  of  admiralty,  and  for  this  obvious  reason,  because, 
equally  with  a  national  seal,,  it  proves  itself.^®  The  courts 
take  judicial  notice  of  wars  with  foreign  states  if  a  state  of 
war  has  been  declared  by  the  proper  authorities;*"  but  if 
no  such  declaration  has  been  made,  the  fact  of  a  state  of 
war  is  one  to  be  proved.^^  A  war  between  foreign  powers 
is  not  judicially  noticed.*^  When  it  is  said,  however,  that 
the  courts  take  judicial  notice  of  wars  with  foreign  states, 
it  must  be  interpreted  that  the  courts  take  judicial  notice 
of  the  act  of  their  own  executive  with  reference  to  war 
with  a  foreign  state.  The  executive  recognition  is  the  war- 
rant for  the  court.''  It  is  the  determination  of  a  politi- 
cal question  by  another  department  of  the  government 
which  is  binding  on  the  judges.'* 

§  108  (107).  Territorial  extent  and  subdivisions— Coun- 
ties— Towns — Cities,  etc. — English  rule. — Next  in  order  of 
importance  to  the  recognition  by  the  courts  of  their  sources 
of  power  comes  the  extent  of  territory  over  which  that 
power  may  be  exercised,  and  as  the  territorial  extent  of  the 
nation  and  of  the  several  states  and  the  division  of  the 
states  into  towns,  counties  and  other  civil  divisions  are  gen- 
erally regulated  by  public  laws  and  are  matters  of  general 
notoriety,  on  both  of  these  grounds  the  courts  do  not  re- 
quire proof  of  such  facts.  "All  courts  of  justice  are  bound 
to  take  judicial  notice  of  the  territorial  extent  of  the  juris- 
diction exercised  by  the  government  whose  laws  they  ad- 
minister, or  of  its  recognition  or  denial  of  the  sovereignty 
of  a  foreign  power,  as  appearing  from  the  public  acts  of 
the  legislature  and  executive,  although  those  acts  are  not 
formally  put  in  evidence,  nor  in  accord  with  the  plead- 

29  Oroudson   v.  Leonard,   4   Cranch  Ves.  292,  32  Eng.  Reprint,  1097;  Bex 
(U.  S.),  435,  2  L.  Ed.  670;  Rose  v.  v.  De  Berenger,  3  Maule  &  S.  67,  105 
Himely,  4  Cranch  (U.  S.),  292,  2  L.  Eng.  Reprint,  536;  Tayl.  Bv.,  §  18. 
Ed.    608;    Yeaton   v.   Fry,   5    Cranch  gj  ^  jj^jg  p    q    jg^ 

(U.  S.),  335,  3  L.  Ed.  117;   Church  „„  „  ,,         \      -,  ^l      .     ^  „    „ 

y.  Hubbart,   2   Cranch    (U.   S.),   187,  /'  ^°'^"  ^-  ^°^^  Huntingfield,  11 

2  L.  Ed.  249;  Thompson  v.  Stewart,  ^^=-  ^^^'  ^^  "^""S-  ^^P™*'  ^'^''■ 

3  Conn.  171,  8  Am.  Dec.  168;  Green  '*  Gelston  v.  Hoyt,  3  Wheat.  (U. 
V.  Waller,  2  Ld.  Raym.  891,  92  Eng.  S.)  246,  4  L.  Ed.  381. 

Eeprint,  96.  S4  Jones  v.  United  States,  137  U.  S. 

30  Dolder  v.  Lord  Huntingfield,  11      214,  34  L.  Ed.  691,  11  Sup.  Ct.  Rep.  80. 
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ings."^^  In  England  the  courts  "notice  the  territorial  ex- 
tent of  the  jurisdiction  and  sovereignty  exercised  de  facto 
by  their  own  government,  and  the  local  divisions  of  the 
country  as  states,  provinces,  counties,  cities,  towns,  par- 
ishes, and  the  like,  so  far  as  the  political  government  is 
concerned  or  affected ;  but  not  the  relative  positions  of  such 
local  divisions,  nor  their  precise  boundaries  further  than 
they  may  be  described  in  public  statutes."^* 

§  108a  (107).  Same — American  rule. — ^It  can  well  be 
imagined  that,  in  the  United  States,  with  its  vast  area,  new 
rules,  more  suitable  to  a  new  country  had  to  be  framed, 
and  effect  given  to  them  in  the  sense  of  a  wider  application 
of  the  recognition  of  the  more  numerous  settlements  and  of 
their  precise  and  relativ;e  locality.^^  Courts  are  bound  to 
know  judicially  the  boundaries  of  the  United  States,  at 
least  so  far  as  they  coincide  with  the  boundaries  of  the 
state  ;^^  of  the  different  states  in  the  United  States  ;^'  of  the 
boundary  of  a  territory,  its  division  into  judicial  districts 
and  the  limits  of  each.*"  The  court  has  judicial  knowledge 
of  the  fact  that  Indian  territory  is  beyond  the  boundary 
and  jurisdiction  of  the  state  of  Texas.*^     Courts  also  take 

35  JoMs  V.  United  States,  supra;  39  King  v.  American  Transp.  Co., 
Black  V.  Chicago  etc.  E.  Co.,  237  111.  1  Flip.  1,  Fed.  Cas.  No.  7787; 
500,  86  N.  E.  1065  (title  to  public  State  v.  Dunwell,  3  E.  I.  127;  Thor- 
lands).  son  r.  Peterson,  9  Fed.  517,  10  Bias. 

,.  m     1     x^  ,    ,.      T      -        ,  530:  Goodwin   v.    Appleton,    22    Me. 

36  Tayl.    Bv.,  §    17.    In    Canada,  _„ '  ^    ^    r<       ■            r.      i 
_    ^          T   T  ■  1  T^-  J.  •  i.          rrr-     ■  453.  See  note  to  Gunning  v.  People, 
Eastern    Judicial  District   v.    Wmni-  o^.    -o        xon 

„  ,,        T    T,    ,ro:T    -r,          i    Tvj-  82  Ahi.  St.  Esp.  439. 

peg,  3  Man.  L.  E.  537;  Ex  parte  Me-  ^„  ^^  .,   ,   _,/.           „    ,       a  -r,  i 

i,^'              „„„'„„  40  United  States  v.  Beebe,  2  Dak. 

Donald,  27   S.   C.  E.   683.  „„„    n   at    w    ^nc     r,    *            at  *„ 

'  292,  11  N.,W.  505;  Boston  v.  State, 

8T  It   is    noticeable     that     in     this  5   Tex.  App.  383,  32   Am.  Rep.  575; 

country  cities   and  towns  are  invari-  Goodwin    v.   Appleton,    22    Me.    453; 

ably   named   with   the   name    of    the  State   v.    Cunningham,    81   Wis.   440, 

state,    sometimes    abbreviated,     as    a  15  l,  b,  a.  561,  51  N.  W.  724;   la 

suffix;  while  in  England,  the  practice  je     Commissioners    of    Elections,     64 

of  naming  the  county  after  speaking  Migg.  Eep_  620,  120  N.  T.  Supp.  580. 

of  the  town  within  it  is  the   excep-  gee,  also.  State  v.  Carmody,  50  Or.  1, 

tion.    What  began  here,  perhaps,   as  12  L.  E.  A.,  N.  S.,  828,  91  Pac.  446, 

a.   means   of   direction   and  identiflca-  1081;   State  v.   Pennington,   124  Mo. 

tion   for   popular    notice    may    have  3g,g^  27  S.  W.  1106. 

been  a  factor  in  the  ultimate  judicial  41  Conner   v.   State,   23    Tex.   App. 

recognition.  378^  5  g.  W.  189;  Brevard  Land  etc. 

88  Ogden  v.  Lund,  11  Tex.  688,  Co.   v.   Kinsland,    154   N.   C.   79,  .69 


108a  (107)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


520 


judicial  notice  of  the  boundaries  of  the  political  subdi- 
visions of  the  state.*^  Hence,  they  must  take  judicial  notice 
of  the  boundaries  and  extent  of  the  different  counties  in  the 
state.*^  Courts  take  judicial  notice  of  the  boundaries  of  a 
judicial  distHct  and  of  the  counties  or  territory  included 
therein;**  and  of  the  United  States  judicial  and  congres- 
sional districts,*^  and  internal  revenue  districts;*®  also  of 
the  boundaries  of  a  city  as  described  in  the  act  of  its  incor- 
poration;*'' and  of  the  general  location,  boundaries  and 


S.  E.  779  (boundary  line  run  in  pur- 
suance of  treaty  power  judicially  no- 
ticed). 

42  state,  V.  Snow,  117  N.  C.  774, 
23  S.  E.  322.  The  system  of  general 
surveys'  is  also  judicially  noticed: 
Bank  of  Lemoore  v.  iPulgliam,  151 
Cal.  234,  90  Pae.  936. 

*3  Smitha  v.  Plournoy,  47  Ala. 
SiS;  Bowling  v.  Mobile  &  M.  E.  B. 
Co.,  128  Ala.  550,  29  South.  584; 
Bittle  V.  Stuart,  34  Ark.  224;  Cox  v. 
State,  68  Ark.  462,  60  S.  W.  27; 
Crow  V.  Roane,  86  Ark.  172,  110  S. 
W.  801;  Campbell  v.  West,  86  Cal. 
197,  24  Pac.  1000;  Eogers  v.  Cacly, 
104  Cal.  288,  43  Am.  St.  Eep.  100, 
38  '  Pac.  81;  Merritt  v.  Trinity 
County,  3  Cal.  App.  168,  84  Pac.  675; 
Evans  v.  Kilby,  81  Ga.  278,  7  S.  E. 
226 ;  Stanford  v.  Bailey,  122  Ga.  404, 
50  S.  E.  161;  Huxford  v.  Southern 
Pine  Co.,  124  Ga.  181,  52  S.  E.  439; 
Cooper  V.  State,  2  Ga.  App.  730,  59 
S.  E.  20;  Eoss  v.  Eeddick,  2  111.  73; 
Cornshock  v.  People,  56'  111.'  App. 
467;  Jasper'  Co.  Commrs.  v.  Spitler, 
13  lud.  235;  Indianapolis  etc.  B.  E. 
Co.  V.  Moore,  16  Ind.  43;  Denney  v. 
State,  144  Ind.  503,  31  L.  E.  A.  726, 
42  N.  B.  929;  Board  of  Commrs.  v. 
State,  147  Ind.  476,  46  N.  E.  908; 
Kansas  City  etc.  B.  E.  Co.  v.  Burge, 
40  Kan.  736,  21  Pac.  589;  Atchison 
T.  &  S.  TP.  Ey.  Co.  v.  Paxton,  75  Kan. 
197,  88  Pae.  1082;  Zimmerman  v. 
Brooks,  25  Ky.  L.  Eep.  2284,  80  S.  W. 
443;  Ham  v.  Ham,  39  Me.  263;  Com- 


monwealth' V.  Springfield,  7  Mass. 
9;  V9'oods  v.  Henry,  55  Mo.  560; 
State  V.  Pennington,  124  Mo.  388,  27 
S.  W.  .1106;  Parker  v.  Burton,  172 
Mo.  85,  72  S.  VF.  663;  City  Nat. 
Bank  v.  Goodloe-McClelland  Com. 
Co.,  93  Mo.  App.  123;  State  v.  South- 
ern Ey.  Co.,  141  N.  C.  846,  54  S.  E. 
294;  Harvey  v.  Territory,  11  Okl. 
156,  65  Pae.  837;  Eeed  v.  Territory, 
1  Okl.  Cr.  481,  129  Am.  St.  Eep.  861, 
98  Pac.  583;  Bond  v.  Perkins,  4 
Heisk.  (Tenn.)  364;  State  v.  Jordan, 
12  Tex.  206;  Wright  v.  Hawkins,  28 
Tex.  452;  McGill  v.  State,  25  Tex. 
App.  499,  8  S.  W.  661;  Hughes  v. 
Adams,  55  Tex.  Civ.  197,  119  S.  W. 
134. 

4*  Chicago  etc.  E.  E.  Co.  v.  Hyatt, 
48  Neb.  161,  67  N.  W.  8;  Common- 
wealth V.  Fitzpatrick,  121  Pa.  109, 
6  Am.  St.  Eep.  757,  1  L.  E.  A.  451, 
15  Atl.  466. 

45  United  States  v.  Johnson,  2 
Saw.  (U.  S.)  482,  Fed.  Cas.  No. 
15,488. 

46  United  States  v.  Jackson,  104 
U.  S.  41,  26  L.  Ed.  651. 

47  De  Baker  v.  Southern  Cal.  Ey. 
Co.,  106  Cal.  257,  46  Am.  St.  Eep. 
237,  39  Pac.  610;  Gunning  v.  People, 
189  111.  165,  82  Am.  St.  Eep'.  433,  59 
N.  E.  494;  Coe  College  v.  City  of 
Cedar  Eapids,  120  Iowa,  541,  95  N. 
W.  267;  Kansas  City,  Ft.  S.  &  G. 
E.  Co.  V.  Burge,  40  Kan.  736,  21 
Pae.  589 ;  City  of  Topeka  v.  Cook,  72 
Kan.   595,    84   Pae,   376;    Martin   t. 
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juxtaposition  of  counties,  towns  and  ward's,  mentioned  in 
an  act  authorizing  a  census.*" 

§  108b  (107).  Same — Counties  and  county  seats. — Ju- 
dicial notice  is  taken  of  the  division  of  states  into  counties, 
towns  and  cities.*'  Courts  take  notice  not  only  of  the  di- 
vision of  the  state  into  counties,  but  of  the  name  and  loca- 
tion of  each  of  such  counties.^"  This  applies  to  counties 
created  by  the  legislature  only.^^  Notice  is  taken  of  the 
time  of  the  organization  of  the  counties  in  the  state  and  of 


Martin,  51  Me.  366;  Commonwealth 
V.  Springfield,  7  Mass.  9;  Burfenning 
V.  Chicago,  St.  P.,  M.  &  O.  R.  Co., 
46  Minn.  20,  48  N.  W.  444;  Kansas 
City  V.  Vineyard,  128  Mo.  75,  30  S. 
W.  236;  Griffing  v.  Gibb,  2  Black 
(U.  S.),  519,  17  L.  Ed.  353.  See, 
also,  Grusenmeyer  v.  City  of  Logans- 
port,  76  Ind.  549. 

48  State  V.  Cunningham,  81  Wis. 
440,  15  L.  K.  A.  561,  51  N.  W.  724. 
In  Canada:  Hart  v.  Boston  Marine 
Ins.  Co.,  26  N.  S.  R.  427;  The  Queen 
V.  McDonald,  29  N.  S.  R.   160. 

*9  Vanderwerker  v.  People,  5 
Wend.  (N.  Y.)  530;  La  Grange  v. 
Chapman,  11  Mich.  499;  Lyell  v. 
Lapeer  County,  6  McLean  (U.  S.), 
446,  8  Fed.  Cas.  No.  8618;  Goodwin 
T.  Appleton,  22  Me.  453;  State  v. 
Powers,  25  Conn.  48;  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  420; 
Dickenson  v.  Breeden,  30  111.  279; 
Mossman  v.  Forrest,  27  Ind.  233; 
People  V.  Breese,  7  Cow.  429;  Chap- 
man V.  Wilber,  6  Hill  (N.  Y.),  475; 
State  V.  Mayor,  11  Humph.  (Tenn.) 
217. 

50  Overton  v.  State,  60  Ala.  73 ; 
Camp  V.  Marion  Co.,  91  Ala.  240,  8 
South.  786;  TrammeU  v.  Chambers 
Co.,  93  Ala.  388,  9  South.  815;  Bittle 
r.  Stuart,  34  Ark.  224;  Lyman  v. 
State,  90  Ark.  596,  119  S.  W.  1116; 
Humboldt  Co.  v.  Dinsmore,  ,75  Cal. 
604,  17  Pae.  710;  People  v.  Ebanks, 


117  Cal.  652,  40  L.  R.  A.  269,  49 
Pae.  1049 ;  State  v.  Powers,  25  Conn. 
48;  Stanford  v.  Bailej^,  122  Ga.  404, 
50  S.  E.  161;  Huxford  v.  Southern 
Pine  Co.,  124  Ga.  181,  52  S.  E.  439; 
Moore  V.  State,  126  Ga.  414,  55  S.  E. 
327;  Gooding  v.  Morgan,  70  111.  275; 
Higgins  V.  Bullock,  66  111.  37;  Pitts 
V.  Lewis,  81  Iowa,  51,  46  N.  W.  739; 
Zimmerman  v.  Brooks,  25  Ky.  Law 
Rep.  2284,  80  S.  W.  443;  HoUey  v. 
Holley,  Litt.  Sel.  Cas.   (16  Ky.)   505, 

12  Am.  Deo.  342 ;  Harvey  v.  Wayne, 
72  Me.  430;  Commonwealth  v.  Des- 
mond, 103  Mass.  445;  State  v.  Pen- 
nington, 124  Mo.  388,  27  S.  W.  1106.; 
Ex  parte  Carr,  22  Neb.  535,  35  N.  , 
W.  409;  State  v.  Snow,  117  N.  C. 
774,  23  S.  E.  322;  Adams  v.  State, 
35  Tex.  Cr.  285,  33  S.  W.  354;  Hall 
V.  Rushing,  21  Tex.  Civ.  App.  631, 
54  S.  W.  30;  Huey  v.  Van  Wie,  23 
Wis.  613;  Beasley  v.  Beckley,  28  W. 
Va.  81;  Gager  v.  Henry,  5  Saw.  237, 
9  Fed.  Cas.  No.  5172;  Brunt  v. 
Thompson,  2  Ad.  &  El.,  N.  S.,  789, 
42  Eng.  Com.  L.  913;  King  v. 
Inhabitants  of  Chagford,  4  Barn.  & 
Aid.  235,  6  Eng.  Com.  L.  413,  106 
Eng.  Reprint,  923;   Reg.  v.  Whittles, 

13  Ad.  &  El.,  N.  S.,  248,  66  Eng. 
Com.  247;  Queen  v.  Inhabitants  of 
St.  Maurice,  16  Ad.  &  EI.,  N.  S.,  908, 
71  E.  C.  L.  906. 

51  Buokinghouse  v.  Gregg,  19  Ind. 
401. 
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their  location  ;^2  of  the  fact  that  premises  described  in  a 
mortgage  by  section,  range  and  township  are  in  fact  in  a 
new  county  carved  out  of  an  old  county;^*  and  that  a  town- 
ship named  in  the  evidence  is  in  the  county  named  in  the 
indictment;^*  and  that  a  certain  county  is  embraced  in  a 
certain  judicial  district ;^^  and  of  the  area  of  counties;'* 
and  of  their  geographical  situation  within  the  state.^'^  Ju- 
dicial notice  is  also  taken  of  every  county  seat  in  the  state, 
and  of  its  location,®^  and  of  the  location  of  the  counties  in 
relation  to  each  other.^*  On  the  question  of  knowledge  of 
its  incorporation,  there  has  not  been  uniformity,  but  the 
ruling  in  a  late  Kentucky  case  appears  to  us  to  be  sound. 


62  Pitts  V.  Lewis,  81  Iowa,  51,  46 
N.  w;  739;  Ellsworth  v.  Nelson,  81 
Iowa,  57,  46  N.  W.  740;  People  v. 
Wallace,   101   Oal.   281,  35   Pac.   862. 

S3  Faekler  v.  Wright,  86  Cal.  210, 
24  Paij.  996. 

5*  Commonwealth  T.  Kaiser,  184 
Pa.  493,  39  Atl.  299. 

55  Barnwell  v.  Marion,  58  S.  C. 
459,  36  S.  E.  818.  But  the  court 
cannot  take  judicial  notice  that  a 
particular  part  of  a  public  road  is 
situated  in  a  certain  county:  Waters 
V.  State,  117  Ala.  189,  23  South.  28. 

66  Board  of  Commrs.  v.  State,  147 
Ind.  476,  46  S.  E.  908. 

6T  State  V.  Pennington,  124  Mo. 
388,  27  S.  W.  1106;  Lewis  v.  Easp, 
14  OM.  69,  76  Pac.  142.  See,  also, 
the  late  eases:  Scott  v.  Dunckel  Box 
etc.  Co.  (Ark.),  152  S.  W.  1025  (nat- 
ural boundary) ;  Seaboard  Air  Line 
Ey.  V.  Peoples  (Ga.  App.),  77  S.  E. 
12;  Annheuser-Busoh  Brewing  Assn. 
V.  Doss  (Okl.),  129  Pae.  49  (location 
of  towns,  etc.). 

68  St.  Louis  Iron  Mt.  &  S.  E.  Co. 
r.  State,  68  Ark.  561,  60  S.  W.  654; 
People  V.  Faust,  113  Cal.  172,  45  Pac. 
261;  People  v.  Etting,  99  Cal.  577, 
34  Pac.  237;  Cole  v.  Segraves,  88  Cal. 
103,  25  Pac.  1109;  Crosson  v.  Sum- 
mer, 125  Ga.  291,  54  S.  E.  181;  An- 
drews V.  Knox  County,  70  111.  65; 
Mode  T,  Beasley,  143  Ind.  309,  42  N. 


E.  727;  Adair  v.  Eglaiid,  58  Iowa, 
314,  12  N.  H.  277;  State  v.  Laffer, 
38  Iowa,  422;  Brownsville  v.  Ar- 
buckle,  30  Ky.  Law  Eep.  414,  99  S. 
W.  239;  Ladd  y.  Craig,  94  Miss.  659, 
47  South.  777;  State  v.  Pennington, 
124  Mo.  388,  27  S.  W.  1106;  Phil- 
lips V.  Lindley,  112  App.  Div.  283, 
98  N.  Y.  Supp.  423;  St.  Louis  etc. 
E.  Co.  V.  Williams,  25  Okl.  662,  107 
Pac.  428;  Board  v.  State,  19  Okl. 
375,  91  Pac.  699  (<Je  facto  county 
seat);  Marx  v.  Croisan,  17  Or.  393, 
31  Pac.  310;  Missouri  etc.  E.  Co.  v. 
Lightfoot,  48  Tex.  Civ.  App.  120, 
106  S.  W.  395;  Flyut  v.  Eagle  Pass. 
Coal  &  Coke  Co.  (Tex.  Civ.  App.), 
77  S.  W.  831;  Hambel  v.  Davis,  89 
Tex.  256,  59  Am.  St.  Eep.  46,  34 
S.  W.  439;  Whitener  v.  Belknap,  89 
Tex.  273,  34  S.  W.  594;  Gager  v. 
Henry,  5  Saw.  237,  9  Fed.  Cas.  No. 
5172. 

59  Hegard  v.  California  Ins.  Co. 
(Cal.),  11  Pac.  594;  Stanford  v. 
Bailey,  122  Ga.  404,  50  S.  E.  161; 
Huxford  V.  Southern  Pine  Co.,  supra; 
Parker  v.  State,  126  Ga.  443,  55  S. 
E.  329;  Gunning  v.  People,  189  111. 
165,  82  Am.  St.  Eep.  433,  59  N.  E. 
494;  Parker  v.  State,  133  Ind.  178, 
18  L.  E.  A.  567,  574,  32  N.  E.  836, 
33  N.  E.  119;  Denney  v.  State,  144 
Ind.  503,  31  L.  E.  A,  728,  42  N.  E. 
929;  State  v.  DeBaillon,  37  La.  Ann. 
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§  108c  (107) 


namely,  that  judicial  notice  should  be  taken  of  sucli  incor- 
poration and  that  a  county  has  adopted  township  organiza- 
tion.«o 


§  108c  (107).    Same — Cities    and    towns. — It    may    be 

stated  as  a  general  rule  that  courts  take  judicial  notice  of 
the  location  of  important  cities  or  towns.®^  The  rule,  is 
well  settled  and  universally  adhered  to  that,  in  both  civil 
and  criminal  cases,  the  courts  take  judicial  notice  that  a 
certain  city  or  town  named  is  in  a  particular  county,  though 
the  latter  is  not  named.*^     There  are  a  few  old  cases  in 


392 ;  state  v.  Pennigton,  124  Mo.  388, 
27  S.  W.  1106;  Lewis  v.  Easp,  U 
Okl.  69,  76  Pac.  142;  Cootop  v.  Dav- 
enport, 1  Heisk.  (Tenn.)  368,  2  Am. 
Eep.  706;  MoGUl  v.  State,  25  Tex. 
App.  499,  8  S.  W.  661;  Wright  v. 
Hawkins,  28  Tex.  452,  471;  King  v. 
Inhabitants  of  Chagford,  4  Barn. 
&  Aid.  235,  6  Eng.  Com,  L.  413,  106 
Eng.  Reprint,  923. 

60  People  V.  Eobinson,  17  Cal.  363; 
Gilbert  V.  Moline  Co.,  19  Iowa,  319; 
Sipe  V.  HoUiday,  62  Ind.  4;  Browns- 
ville V.  Arbuckle,  30  Ky.  Law  Eep. 
414,  99  S.  W.  239.    ' 

61  Green  v.  Lineville  Drug  Co., 
150  Ala.  112,  124  Am.  St.  Eep.  17, 
43  South.  216  (that  city  not  on  a 
railroad) ;  State  v.  City  of  Wildwood 
(N;  J.),  84  Atl.  274  (extent  and 
position  of  municipality) ;  King  v. 
American  Transp.  Co.,  1  Flip.  1,  Fed. 
Cas.  No.  7787;  Toppan  v.  Cleveland 
etc.  E.  E.  Co.,  1  FUp.  74,  Fed.  Cas. 
No.  14,099 ;  Dickinson  v.  Branch  Bank, 

12  Ala.  54;  Parks  v.  Jacob  Dold 
Packing  Co.,  6  Mise.  Eep.  570,  27  N. 
Y.  Supp.  289;  Whitlock  v.  Castro,  22 
Tex.  108. 

62  Smitha  v.  Flournoy,  47  Ala. 
345;   Forehand  v.  State,  53   Ark.  46, 

13  S.  W.  728;  People  v.  Smith,  1 
Cal.  9;  Central  E.  E.  etc.  Co.  v. 
Gamble,  77  Ga.  584,  3  S.  E.  287; 
Gunning  v.  People,  189  111.  165,  82 
Am.  St.  Eep.  433,  59  N.  E.  494;  and 


of  the  county  in  which  a  town  or  city 
is  situated:  State  v.  Tootle,  2  Harr. 
(Del.)  541;  Linek  v.  Litchfield,  145 
lU.  469,  31  N.  B.  123;  Sullivan  v. 
People,  122  111.  385,  13  N.  E.  248; 
Harding  v.  Strong,  42  III.  148,  89 
Am.  Dec.  415;  Green  v.  Paul,  60 
Neb.  7,  82  N.  W.  98;  Luck  v.  State, 
96  Ind.  16 ;  Indianapolis  Ey.  Co.  v. 
Stephens,  28  Ind.  429;  Baily  v.  Birk- 
hofer,  123  Iowa,  59,  98  N.  W.  594; 
State  V.  Eeader,  60  Iowa,  527,  15 
N.  W.  423;  State  v.  Simpson,  91 
Me.  83,  39  Atl.  287;  Martin  v.  Mar- 
tin, 51  Me.  366;  Goodwin  v.  Apple- 
ton,  22  Me.  453;  People  v.  Curley, 
99  Mich.  238,  58  N.  W.  68 ;  Baumann 
v.  Granite  Sav.  Bank,  66  Minn.  227, 
68  N.  W.  1074;  Kretzschmar  v.  Mce- 
han,  74  Minn.  211,  77  N.  W.  41; 
Morgan  v.  State,  64  Miss.  511,  1 
South.  749;  Myher  v.  Myher,  224 
Mo.  631,  123  S.  W.  806;  Winuipiseo- 
gee  Lake  Co.  v.  Young,  40  N.  H. 
420;  Vanderwerker  v.  People,  5 
Wend.  (N.  Y.)  530;  People  v.  Wood, 
131  N.  Y.  617,  30  N.  E.  243;  St. 
Louis  eitc.  E.  Co.  v.  WiUiams,  25 
Okl.  662,  107  Pac.  428;  Marx  v. 
Croisan,  17  Or.  393,  21  Pac.  310; 
Pearce  v.  Langfit,  101  Pa.  512,  47 
Am.  Eep.  737;  Solyer  v.  Eomanet,  52 
Tex.  562;  Monford  v.  State,  35  Tex. 
Cr.  237,  33  S.  W.  551;  Carson  v. 
Dalton,  59  Tex.  500;  Coover  v. 
Davenport,  1  Heisk.    (Tenn.)    368,  2 
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wMch  it  has  been  maintained  that  the  courts  will  not  take 
judicial  notice  of  such  locations,  but  they  are  of  no  Weight 
except  as  curiosities.  For  example,  that  the  courts  will  not 
judicially  recognize  New  Orleans  as  being  in  the  state  of 
Louisiana ;  ^^  nor  that  Philadelphia,  the  place  where  a  note 
was  dated,  was  not  in  the  state  of  Texas.**  Judicial  notice 
will  also  be  taken  of  the  geographical  situation  of  towns 
and  cities  in  counties  within  the  state.®^  Courts  take  judi- 
cial notice  of  the  streets  of  a  city,  their  location,  and  rela- 
tion to  one  another,  and  the  direction  in  which  they  run  as 
laid  down  on  an  official  map  of  such  city;**  and  of  the 
streets  and  of  the  names  and  location  of  suburbs,  from 
time  to  time  brought  within  the  city  limits;*^  also  of  the 
relation  of  the  streets  of  a  city  to  one  another,  and  their 
location,  and  that  a  crossing  where  an  improvement  is  lo- 
cated necessarily  forms  a  part  of  thp  public  street,*^  pro- 


Am.  Eep.  706;  Saukville  v.  State,  69 
Wis.  178,  33  N.  W.  88;  Hinckley  v. 
Beekwith,  23  Wis.  328;  Beasley  v. 
Beckley,  28  W.  Va.  81;  Central  Trust 
Co.  V.  Ashville  Land  Co.,  72  Fed.  361, 
18  C.  C.  A.  596;  Rice  r.  Montgom- 
ery, 4  Biss.  (XJ.  S.)  75,  Fed.  Cas. 
No.  11,753.  The  English  cases  do  not 
go  the  length  of  noticing  the  county 
locations  of  cities:  Humphreys  v. 
Budd,  9  D.  P.  C.  1000,  5  Jur.  630; 
Brune  v.  Thompson,  2  Q.  B.  789,  2 
G.  &  D.  110,  Car.  &  M.  34. 

63  Biggin  V.  Collier,  6  Mo.  568; 
Andrews  v.  Hoxie,  5  Tex.  171. 

6*  Cook  V.  Crawford,  4  Tex.  420. 
For  other  instances  where  courts  have 
refused  to  take  notice  of  towns  in 
other  states,  see  Woodward  v.  Eail- 
road  Co.,  21  Wis.  309,  and  that  a 
certain  town  was  not  in  a  given 
county.  Chapman  v.  Wilber,  6  Hill 
(N.  Y.),  475. 

65  State  V.  Powers,  25  Conn.  48; 
State  V.  Tootle,  2  Harr.  (Del.)  541; 
Martin  v.  Martin,  51  Me.  366;  Van- 
derwerker  v.  People,  5  Wend.  (N. 
Y.)  530;  State  v.  Reader,  60  Iowa, 
527,    15    N.   W.    423;    State   v.    Wa- 


bash Paper  Co.,  21  Ind.  App.  176, 
48  N.  E.  653,  51  N.  E.  949;  Solyer 
V.  Eomanet,"  52  Tex.  562;  Kansas 
City  By.  Co.  v.  Burge,  40  Kan.  736, 
19  Pac.  791;  Clayton  v.  May,  67  Ga. 
769;  Schilling  v.  Territory,  2  Wash. 
Ter.  283,  5  Pac.  926 ;  Wright  v.  Haw- 
kins, 28  Tex.  462;  Commonwealth  v. 
Desmond,  103  Mass.  445;  Steinmetz 
V.  Versailles  etc.  Co.,  57  Ind.  457; 
State  V.  Reader,  60  Iowa,  527,  15  N. 
W.  423;   Luck  v.  State,  96  Ind.   16. 

66  Brady  v.  Page,  59  Cal.  52; 
Williams  v.  Savings  etc.  Soc,  97  Cal. 
122,  31  Pac.  908;  Whiting  v.  Quae- 
kenbush,  54  Cal.  306;  Diggins  v. 
Hartshorne,  108  Cal.  154,  41  Pac. 
283;  Mayhew  v.  Eugene,  56  Or.  102, 
104  Pac.  727  (location  of  state  uni- 
versity) ;  Walsh  v.  Missouri  Pac.  Ry. 
Co.,  102  Mo.  589,  14  S.  W.  873,  15 
S.  W.  757;  Poland  v.  Dreyfous,  48 
La.  Ann.  83,  18  South.  906;  State  v. 
Ruth,   14  Mo.   App.   226. 

6T  Poland  V.  Dreyfous,  48  La.  Ann. 
83,  18  South.  906. 

68  Williams  v.  Savings  etc.  Soc, 
97  Cal.  122,  31  Pac.  908, 
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vided  such  streets  are  established  by  statute.*'  Courts  take 
judicial  notice  of  the  subdivision  of  town  and  city  property 
into  separate  lots  and  blocks,  for  the  purpose  of  determin- 
ing what  land  is  covered  by  a  homestead  exemption;^"  but 
not  of  the  relative  situation  of  lots  and  blocks  on  a  map  or 
plat  not  introduced  in  evidence,  or  as  to  how  they  apply  to 
the  ground.^^  Courts  judicially  know  that  a  certain  town- 
ship of  land  has  no  legal  subdivisions  known  as  "blocks"  ;''^^ 
and  that  the  term  is  applied  only  to  the  subdivisions  of  a 
platted  town,  villa,ge  or  city.''* 

§  109  (108,  109).  Officers  of  the  national  government.— 
In  addition  to  the  judicial  recognition  of  form  of  govern- 
ment and  territory,  the  rule  was  declared,  in  an  English 
case,''''  that  the  courts  will  recognize  all  public  matters 
which  aflfect  the  government  of  the  country.  On  this  prin- 
ciple the  accession  and  death  of  the  sovereign  and  principal 
officers  of  state  are  recognized;  and  in  the  United  States, 
in  many  cases,  the  courts  have  recognized  the  rule,  and 
have  so  extended  its  application  as  to  include  many  sub- 

69  Diggms  V.  Hartshorne,  108 '  Cal.  610,   44  N.    E.   446.     Judicial   notice 

154,  41  Pac.  283.     It  has  been  held,  cannot   be   taken   of   the   location   of 

however,  that  courts  cannot  take  ju-  an   office   of   a   justice   of   the   peace 

dicial  notice  of  the  streets  of  a  city,  in  a  city,  nor  that  a  particular  num- 

nor   of   their   direction:    Breckinridge  ber  on  a  given   street  is  in  a   given 

V.   American   Cent.   Ins.   Co.,   87   Mo.  ward  of  such  city:   Allen  v.    Sehar- 

68.     Such  notice  cannot  be  taken  of  ringhausen,  8   Mo.  App.   229. 

the    place    of    the    intersection    of   a  TO  Hill    v.    Bacon,     43     111.     477; 

street  with  a  railroad  track:  Pennsyl-  Gardner   v.    Eberhart,     82     111.     316; 

vania  Co.  v.  Frana,  13  111.  App.  91.  Sever  v.  Lyons,  170  111.  395,  48  N.  B. 

And  it  has  also  been  held  that  courts  926. 

cannot   judicially  know   the    distance  Tl  Shepard    v.    Shepard,    36    Mich, 

between    various    streets    of    a    city:  173. 

North    Chicago    Street    Ey.     Co.     v.  72  Herrick  v.  Morrill,  37  Minn.  2S0, 

Cheetbam,  58  111.  App.  318.     Judicial  5  Am.  St.  Rep.   841,  33   N.  W.   849. 

notice    vrill    be    taken    that    premises  T3  Herrick    v.    Morrill,    37    Minn, 

described  by  a  street  are  within  the  250,  5  Am.   St.  Eep.  841,  33  N.  W. 

particular     judicial     district     within  849. 

which  it  is  situated :  People  v.  Kelly,  74  Taylor  v.  Barclay,  2  Sim.  21,  57 

20   Hun    (N.   Y.),   549.     Courts   take  Eng.  Reprint,  769;   Henry  v.  Cole,  7 

judicial    notice    of    the    location    and  Mod.   103,   87  Eng.  Reprint,   1124,   2 

situation  of  streets,  squares,  and  pub-  Ld.    Raym.    811,    92    Eng.    Reprint, 

lie  grounds  in  a  city:  Prihce  v.  Croc-  42;  Rex  v.  Jones,  2  Camp.  131;  Lord, 

ker,  166  Mass.  347-364,  32  L.  E.  A.  Melville's  Case,  29  How.  St.  Tr.  707. 
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ordinate  officers.  Thus  they  recognize  the  chief  magistrate 
of  the  state  and  nation '^^  and  the  principal  officers  of  the 
federal  government,  the  time  of  their  accession  to  office, 
their  terms  of  service,  their  public  duties  and  in  some  cases 
their  public  acts.'^®  Courts  will  take  judicial  notice  of  the 
appointment  and  tenure  of  office  of  a  member  of  the  Presi- 
dent's Cabinet.'^''  Clearly,  the  rule  would  include  United 
States  senators,  judges  of  the  supreme  and  other  federal 
courts,  foreign  ministers,  United  States  marshals ;  and  it 
has  been  held  to  include  the  heads  of  bureaus.  Thus  in  a 
case  where  a  patent  was  signed  by  an  acting  commissioner 
of  patents,  the  court  held  it  proper  to  take  notice  judicially 
of  the  persons  who  from  time  to  time  preside  over  the  pat- 
ent office,  whether  permanently  or  transiently;'^*  and  as  to 
who  was  deputy  controller  of  the  currency  at  a  given  time.''* 


75  Liddon  v.  Hodnett,  22  Ma.  442; 
Hizer  v.  State,  12  Ind.  330;  Powers 
V.  Commonwealth,  22  Ky.  Law  Bep. 
1807,  61  S.  W.  735,  23  Ky.  Law 
Rep.  146,  53  L.  E.  A.  245,  63  S.  W. 
&76;  Lindsey  v.  Attorney  General,  33 
Miss.  508,  528;  State  v.  Boyd,  34 
Neb.  435,  51  N.  W.  964;  Wells  v. 
Jackson  Iron  Mfg.  Co.,  47  N.  H. 
235,  90  Am.  Dec.  575;  Dewees  v.  Col- 
orado Co.,  32  Tex.  570 ;  State  v.  Will- 
iams, 5  Wis.  308,  68  Am.  Dec.  65; 
Brown  v.  Piper,  91  TJ.  S.  37,  23  L. 
Ed.  200. 

T6  Wetherbee  v.  Dunn,  32  Cal.  106; 
Backus  Steam  Heater  Co.  v.  Simonds, 
2  App.  D.  C.  290;  Liddon  v.  Hodnett, 
22  ria.  442 ;  State  v.  Bowles,  70  Kan. 
821,  69  L.  E.  A.,  N.  S.,  176,  79  Pac. 
72-6;  Herriott  v.  Broussard,  4  Mart. 
N.  S.,  (La.),  260;  Waldeu  v.  Can- 
field,  2  Eob.  (La.)  466;  Frederick  v. 
Goodbee,  120  La.  783,  45  South.  606 ; 
People  V.  Johr,  22  Mich.  461;  State 
V.  Yeomen,  111  Minn.  39,  126  N.  W. 
404;  Viertel  v.  Viertel,  212  Mo.  562, 
111  S.  W.  579;  State  v.  Board  of 
State  Canvassers,  32  Mont.  13,  4  Ann. 
Cas.  73,  79  Pac.  402;  Major  v.  State, 
2  Sneed  (Tenn.),  11;  Galloway  v. 
Sanford  (Tenn.  Ch.),  35  S.  W.  776; 
State  V.  Schnitger,  16  Wyo.  479,  95 


Pac.  69»;  Keyser  v.  Hitz,  133  TJ.  S. 
138,  33  L.  Ed.  531,  10  Sup.  Ct.  Rep. 
290;  The  York  &  M.  L.  R.  Co.  v. 
Winans,  17  How.  (U.  S.)  30,  41,  15 
L.  Ed.  27;  Brown  v.  Piper,  91  U.  S. 
37,  23  L.  Ed.  200 ;  Perovich  v.  Perry, 
167  Fed.  789,  93  C.  C.  A.  209;  In 
re  Orpen,  86  Fed.  760;  In  re  Smith, 
10  L.  J.  (Can.)  247,  1  Greenl.  Ev., 
§6. 

77  Frederick  v.  Goodbee,  120  La. 
783,   45   South.   606. 

78  York  Railway  Co.  v.  Winans,  17 
How.  30,  15  L.  Ed.  27;  Backus 
Steam  Heater  Co.  v.  Simonds,  2  App. 
D.  C.  290.  As  to  the  recognition  of 
inferior  federal  officials  by  the  state 
government,  see  Kellogg  v.  Finn,  22 
S.  D.  578,  133  Am.  St.  Rep.  945, 
18  Ann.  Cas.  363,  119  N.  W.  545. 

79  Keyser  v.  Hitz,  133  U.  S.  138, 
33  L.  Ed.  531,  10  Sup.  Ct.  Eep.  290. 
In  State  v.  Bowles,  70  Kan.  821,  69 
L.  E.  A.,  N.  S.,  176,  79  Pac.  726, 
the  question  of  the  identity  of  the 
attorney  general  was  raised,  and  in 
such  cases  obviously  the  Judicial  rec- 
ognition cannot  be  extended  till  the 
identification  is  established,  if  it  has 
been  challenged:  See  San  Joaquin  v. 
Budd,  96  Cal.  47,  30  Pac.  967   (the 
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The  cases  cited  are  illustrations  of  the  inclusion  of  such 
oflBicers  as  the  commissioners  of  the  general  land  office,  the 
receiver  of  public  moneys  for  the  United  States,  and  the 
United  States  consuls  in  foreign  countries. 

§  109a  (108,  109).  Officers  of  the  state  governments.— 
The  judicial  recognition  by  the  state  courts  of  the  principal 
officers  of  state,  executive,  legislative  and  judicial,  is  on 
the  same  lines  as  those  of  the  federal  courts.^"  There  is 
some  conflict  as  to  how  far  courts  should  go  in  the  exercise 
of  judicial  knowledge  in  respect  to  who  are  occupants  of 
inferior  offices  and  tribunals.  It  is  settled  that  they  will 
take  notice  of  who  are  the  principal  officers  of  state,  heads 
of  departments,  foreign  ministers,  United  States  senators, 
marshals,  sheriffs,  and  the  like,  and  the  genuineness  of  their 
signatures.  We  think  that  the  courts  ought  at  least  to  go 
so  far  as  to  take  notice  as  to  who  fill  the  various  county 
offices  within  their  jurisdiction  and  the  genuineness  of  their 
signatures.**  Thus  courts  of  last  resort  will  judicially 
notice  judges  of  subordinate  courts.*^     But  there  is  no  uni- 

court    can   have    no   judicial     knowl-  General,    33    Miss.     508;     People    v. 

edge  that  a  person  who  is  sued  upon  Johr,  22  Mich.  461;   Gillilaud  v.  Art- 

a  promissory  note,  or  made  a  defend-  ministrators   of   Sellers,   2     Ohio    St. 

ant  in  an  action  to  recover  possession  223.     See     notes     to     Slaughter     v. 

of  real  estate,  and  who  may  have  the  Barnes  (3  A.  K.  Marsh.   (Ky.)  412),. 

same  name  as  a  judge  of  the  superior  13    Am.   Dec.    192;    and   to    Olive   v. 

court,  is  in  fact  such  judge);  Alex-  State   (86  Ala.  88,  5  South.   653),  4 

ander     v.    Burnham,    18     Wis.    210;  L.  B.  A.  33,   on  the  general  subject 

Reach    v.    Quinn,    159    Ala.    340,    48  of  this  section. 

South.  540  (identity  of  justice  of  81  Wetherbee  v.  Dunn,  32  Gal.  103. 
the  peace).  The  mere  identity  of  82  Kilpatrick  v.  Commonwealth,  31 
name  appearing  from  the  signature  Pa.  198;  Clark  v.  Commonwealth,  29 
of  the  attesting  officer  and  that  of  Pa.  129;  Russell  v.  Sargeant,  7  111. 
the  person  who  signed  the  accusation  App.  98;  Ex  parte  Peterson,  33  Ala. 
as  prosecuting  attorney  will  not  war-  74  (but  the  supreme  court  of  Ohio 
rant  the  assumption,  as  matter  of  declined  thus  to  recognize  the  dura- 
law,  that  the  same  individual  acted  tion  of  its  own  sessions:  Gilliland  v. 
not  only  as  a  notary  public,  but  also  Administrators  of  Sellers,  2  Ohio  St. 
in  the  capacity  of  solicitor  of  the  city  223)  ;  and  in  North  Carolina  even 
court:  Shuler  v.  State,  125  Ga.  778,  the  particular  place  where  they  are 
54  S.  E.  689.  at  a  particular  time  in  the  discharge 
80  Dewees  v.  Colorado  Co.,  32  Tex.  of  their  duties:  State  v.  Ray,  97 
570;  State  v.  Williams,  5  Wis.  313,  N.  C.  510,  1  S.  E.  876;  but  will  not 
68  Am.  Dec.  65;  Lindsey  t.  Attorney  judicially  notice  officers  or  attorney* 
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formity  of  decision  as  to  officers  outside  the  particular 
jurisdiction  exercised.  It  can  hardly  be  called  a  conflict, 
in  that  it  is  a  rule  of  the  presiding  court,  and  in  those  juris- 
dictions where  it  is  held,  that  outside  appointments  will  not 
be  judicially  noticed,  and  the  parties  must  come  prepared 
to  prove  them.  ^*  Judicial  notice  has  been  taken  of  sher- 
iffs;** but  not  their  deputies;*^  judicial  notice  is  taken  of 
other  county  officers,*®  such  as  registers  and  recorders,*^ 
tax  collectors,**  clerks  of  court,*^  county  clerks,®"  justices. 


of  inferior  courts:  Clark  v.  Morrison, 
5  Ariz.  349,  52  Pae.  985;  nor  of  the 
change  of  residence  of  an  attorney: 
Sutton  V.  Railway  Co.,  98  Wis.  157, 
73  N.  W.  993.     , 

83  The  following  cases  are  those 
in  which  different  appointments  have 
been' noticed:  White  v.  Eankin,  90 
Ala.  541,  8  South.  118;  Colgin  v. 
State  Bank,  11  Ala.  222;  Crawford 
V.  Branch  Bank  at  Mobile,  7  Ala, 
205;  Roberts  v.  State  Bank,  9  Port, 
(Ala.)  312;  Himmelmann  v.  Hpad- 
ley,  44  Cal.  213,  226;  Fisk  v.  Hop 
ping,.  ie9  111.  105,  48  N.,  E.  323 
Brackett  v.  People,  115  111.  29,  3  N, 
E.  723 ;  Marsee  '  v.  Middlesbprough 
Town  Lands  Co.,  23  Ky.  Law  Kep. 
1258,  65  S.  W.  118;  Templeton  v. 
Morgan,  16  La.  Ann.  438;  Dwight  v. 
Splane,  11  Bob.  (La.)  487;  Mayes  v. 
Palmer,  206  Mo.  293,  103  S.  W. 
1140;  Campbell  v.  Dewick,  20  N.  .7. 
Eq.  186;  In  re  Clement,  132  App. 
Div.  598,  117  N.  Y.  Supp.  30;  Far- 
ley V.  MeOonnell,  7  Lans.  (N.  Y.) 
428;  Fox  v.  Commonwealth,  81  Pa. 
511;  Goddard  v.  Gloninger,  5  Watts 
(Pa.),  209,  219;  State  v.  Cooper 
(Tenn.  Ch.),  53  S.  W.  391;  Major  v. 
State,  2  Sneed  (Tenn.),  11;  Ben- 
nett V.  State,  Mart.  &  Yerg.  (Tenn.) 
133;  Fancier  v.  ,  De  Mqntegre,  1 
Head  (Tenn.),  40;  Alexander  v. 
Burnham,  18  Wis.  210;  Central  Trust 
Go.  V.  Ashville  Land  Co.,  72  Fed. 
361,  18  C.  0.  A.  590. 

84  Alexandel  y.  Burnham,  18  Wis. 


199 ;  Martin  v.  Aultman  Co.,  80  Wis. 
150,  49  N.  W.  749;  Thompson  v. 
Haskell,  21  111.  215,  74  Am.  Dec' 
98;  Eagland  v.  Wynn's  Admr.,  37 
Ala.  32;  State  v.  Megaarden,  85 
Minn.  41,  89  Am.  St.  Bep.  534,  88 
N.  W.  412;  Ingram  v.  State,  27  Ala. 
17.  See,  also,  note  to  Slaughter  v. 
Barnes,  3  A.  K.,  Marsh.  (Ky.)  412, 
13  Am.  Dec.  192. 

85  Slaughter  v.  Barnes,  3  A.  K. 
Marsh.  (Ky.)  412,  13  Am.  Dec.  192; 
Himmelmann  v.  Hoadley,  44  Cal. 
214;  State  Bank  v.  Curran,  10  Ark. 
142;  Land  ,  v.  Patteson,  Minor 
(Ala.),  14;  Ward  v.  Henry,  19  Wis. 
76,  88  Am.  Dec.  672. 
.  8S  Kilpatrick  v.  Commonwealth,  31 
Pa.  198;  Russell  v.  Sargeant,  7  111. 
App.  98 ;  Himmelmann  v.  Hoadley,  .44 
Cal.  214;  Joyce  v.  Joyce,  5  Cal.  449; 
Dyer  v.  Flint,  21  111.  80,  74  Am.  Dec. 
73;    Collins   v.   State,  58   Ind.  5. 

87  Fancher  v.  DeMontegre,  1  Head 
(Tenn.),  40;  Scott  v.  Jackson,  12 
La.   Ann.   640. 

88  Burnett  v.  Henderson,  21  Tex. 
588;  Wetherbee  v.  Dunn,  32  Cal.  106; 
Templeton  v.  Morgan,  16  La.  Ann. 
438. 

89  White   V.   Rankin,   90   Ala.    541, 

8  South.  118. 

90  Stinson  v.  Russell,  2  Overt. 
(Tenn.)  40;  Burton  v.  Pettibone,  5 
Yerg.  (Tenn.)  443;  Major  v.  State, 
2   Sneed   (Tenn.),  11;   State  v.  Cole, 

9  Humph.  (Tenn.)  626;  and  see 
note,  13  Am.  Dec.  192. 
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of  the  peace,'*  and  especially  officers  of  the  county  in  which 
the  court  sits.^^  They  will  not,  however,  take  judicial 
notice  of  the  locality  of  the  office  of  a  justice  of  the  peace.*^ 
It  goes  without  saying  that  the  courts  take  judicial  notice 
of  what  is  prescribed  by  public  law,  as  to  the  official  char- 
acter,^* qualifications,®^  duties,  powers,  jurisdiction,*®  com- 
pensation,®'' existence,®^  times  of  election,®®  expiration  of 
terms  of  office*"*  and  terms  of  office  of  public  officers.* 


91  Ede  V.  Johnson,  15  Cal.  53; 
Fox  V.  Commonwealth,  81  Pa.  511; 
Graham  v.  Anderson,  42  lU.  514,  92 
Am.  Dec.  S9. 

92  Dyer  v.  Flint,  21  111.  80,  74  Am. 
Dee.  73;  Thielmann  v.  Burg,  73  111. 
293;  Wetherbee  v.  Dunn,  32  Cal. 
106;  McCarty  v.  Johnson,  20  Tex. 
App.  184,  49  S.  W.  1098;  State  v. 
Seibert,  130  Mo.  202,  32  S.  W.  670; 
White  V.  Rankin,  90  Ala.  368,  8 
South.  118;  Martin  v.  Aultman  & 
Co.,  80  Wis.  150,  49  N.  W.  749;  Har- 
ris V.  Buehler,  1  Penne.  (Del.)  346, 
40  Atl.  733;  Hertig  v.  People,  159 
111.  237,  50  Am.  St.  Eep.  162,  42  M. 
E.  879;  Goodman  v.  Harrison,  28 
Tex.  Civ.  App.  7,  66  S.  W.  308. 

93  Allen  T.  Scharringhausen,  8  Mo. 
App.  222.  See,  also,  note  to  Lan- 
fear  v.  Mestier,  18  La.  Ann.  497,  89 
Am.  Dee.  663,  treating  of  judicial 
notice  generally. 

94  Fox  V.  Commonwealth,  81  Pa. 
511. 

95  Harris  v.  Burns,  14  Mo.  App. 
229. 

96  Masterson  v.  Matthews,  60  Ala. 
260;  Cary  v.  State,  76  Ala.  78; 
Greene  v.  Boaz,  157  Ala.  68,  47 
South.  255;  County  of  Sacramento  v. 
Central  Pae.  By.  Co.,  61  Cal.  250; 
People  V.  Oakland  Water  Front  Co., 
118  Cal.  234,  50  Pae.  305;  Ex  parte 
Bargagliotti,  6  Cal.  App.  333,  92  Pae. 
96;  Jones  v.  Town  of  Lake  View, 
151  111.  663,  38  N.  E.  68&;  Lynn  v. 
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People,  170  111.  527,  48  N.  E.  964; 
IngliS  V.  State,  61  Ind.  212;  State  v. 
Gates,  67  Mo.  139;  Davis  v.  Watkins, 
■  56  Neb.  288,  76  N.  W.  575;  Stiles  v. 
Stewart,  12  Wend.  (N.  Y.)  473,  27 
Am.  Dec.  142;  People  v.' Palmer,  6 
App.  Div.  19,  39  N.  Y.  Supp.  631; 
Bishop  V.  Lucy,  21  Tex.  Civ.  App. 
326,  50  S.  W.  1029;  People  v.  Ly- 
man, 2  Utah,  30. 

97  State  V.  Sanders,  62  Mo.  App. 
33;  State  v.  Pohlman,  60  Mo.  App. 
444. 

'  98  State  V.  DaH,  65  Wis.  510,  27 
N.  W.  343,  existence  of  school  dis- 
tricts and  duties  of  offi.cers. 

99  State  V.  Minniek,  15  Iowa,  123; 
United  States  v.  Morrissey,  32  Fed. 
147. 

100  Stubbs  V.   State,  53   Miss.  .437. 
1  Ragland   v.   Wynn,    37    Ala.    32; 

White  V.  Eankin,  90  Ala.  541,  8 
South.  118;  Cary  v.  State,  76  Ala. 
78 ;  Vahle  v.  Brackenseik,  145  111. 
231,  34  N.  E.  524;  Collins  v.  State, 
58  Ind.  5;  Hizer  v.  State,  12  Ind. 
330;  Linds^  v.  Attorney  General,  33 
Miss.  508,  528;  Stubbs  v.  State,  53 
Miss.  437;  State  v.  Seibert,  130  Mo. 
202,  32  S.  W.  670;  Aultman-Taylor 
Machinery  Co.  v.  Burehett,  15  Okl. 
490,  83  Pae.  719;  State  v.  Williams, 
5  Wis.  308,  68  Am.  Dec.  65;  State 
V.  Schnitger,  16  Wyo.  479,  95  Pao. 
698  (general  organization  of  the 
state),. 


§  110  (110)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  530 

§  110  (110).  Subordinate  officers  in  other  states. — There 
is  no  doubt  that  state  courts  are  not  called  upon,  even  by 
courtesy,  to  judicially  notice  the  officers  of  other  states. 
Although  the  seals  of  officers  in  foreign  countries  and  sis- 
ter states  are  recognized  vrhen  there  is  proper  compliance 
with  the  statutes  for  authenticating  documents,  the  courts 
do  not  in  other  cases  generally  recognize  the  acts  of  sub- 
ordinate officers  of  other  states  or  countries.^  Thus  the 
courts  in  Wisconsin  refused  to  notice  judicially  that  there 
are  county  judges  in  New  York  authorized  to  administer 
oaths.  There  should  in  such  cases  be  some  evidence  of  the 
facts  either  by  the  seal  of  office,  as  that  of  a  notary  public, 
which  is  recognized  everywhere,^  or  by  a  certificate  of  a 
public  officer  attested  by  seal.* 

§  110a  (110).  Notaries  public. — In  the  interests  of  com- 
merce the  rules  of  evidence  have  been  so  extended  that  the 
acts  of  notaries  public  in  the  discharge  of  their  duties  un- 
der the  law-merchant  are  judicially  noticed  in  all  courts; 
and  their  proper  official  acts  under  the  law-merchant  are 
prima  facie  sufficiently  authenticated  by  their  seals.*     The 

2  Morse  v.  Hewett,  28  Mich.  481;  Donaia  v.  People,  123  111.  App.  346; 
People  V.  Marion,  i29  Mich.  40;  Mun-  Teutonia  Loan  etc.  Co.  v.  Turrell, 
roe  V.  Eastman,  31  Mich.  286;  Crooks  19  Ind.  App.  469,  65  Am.  St.  Hep. 
V.  Whitford,  47  Mich.  283,  11  N.  "W.  419,  49  N.  E.  852;  Eindskoff  v.  Ma- 
159;  United  States  v.  Bank  of  United  lone,  9  Iowa,  540,  74  Am.  Deo.  367, 
States,  11  Eob.  (La.)  418;  Rogers  and  long  note;  Stoddard  v.  Sloan, 
V.  McCoach,  66  Misc.  Bep.  85,  120  65  Iowa,  680,  22  N.  W.  924;  Ste 
N.  Y.  Supp.  686.  As  to  judicial  no-  phens  v.  Williams,  46  Iowa,  540; 
tiee  of  seals,  see  §  107,  ante.  Grand  Eapids  v.  Hastings,  36  Mich. 

3  See  §   110a,  post.  123;   Brown  Mfg.  Co.  v.  Gilpin,   120 

4  Fellows  V.  Menasha,  11  Wis.  558.  Mo.  App.  130,  96  S.  W.  669;  Dale  v. 
But  courts  know  judicially  that  tri-  Wright,  57  Mo.  110;  Beach  v.  Work- 
bunals  exist  in  other  states  for  the  man,  20  N.  H.  379;  Carter  v.  Burley, 
administration  of  justice:  Dozier  v.  9  N.  H.  558;  Delafield  v.  Hand,  3 
Joyce,   8  Port.    (Ala.)    303.  Johns.     (N.    Y.)    314;     Delafield     v. 

5  Pardee  v.  Sohanzlin,  3  Cal.  App.  Hand,  3  Johns.  (N.  Y.)  310;  Cha- 
597,  86  Pae.  812;  Hours  v.  Zachariah,  noine  v.  Fowler,  3  Wend.  (N.  Y.) 
11  Cal.  281,  70  Am.  Dee.  779;  Bar-  173;  Browne  v.  Philadelphia  Bank, 
ber  V.  International  Co.  of  Mexico,  73  6  Serg.'  &  E.  (Pa.)  484,  9  Am.  Dee. 
Conn.  587,  48  Atl.  758;  Denmead  v.  463;  McKeller  v.  Peck,  39  Tex.  381; 
Maack,  2  MeArth.  (D.  C.)   475;  Me-  Second  National  Bank  v.  Chancellor, 
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omission  of  a  notary  to  affix  Ms  seal  of  office  to  Ms  cer- 
tificate of  Ms  acts,  at  common  law,  did  not  affect  the  valid- 
ity of  the  certificate  made  by  the  officer.  At  common  law, 
notaries  were  authorized  to  provide  themselves  with  seals 
and  authenticate  their  official  acts  with  them,  and  when  so 
authenticated  their  certificates  of  such  acts  were  received 
in  evidence  by  the  courts  of  all  civilized  countries  without 
further  proof,  and  were  prima  facie  evidence  that  the  re- 
citals contained  therein  were  true ;  but  if  not  authenticated, 
proof  had  to  be  made  of  the  notary's  official  character  be- 
fore it  could  be  received  in  evidence.®  In  the  United  States, 
nearly  all  of  the  states  regulate  the  powers,  duties,  and 
responsibilities  of  notaries,  and  also  the  certification  of  the 
official  acts.  In  some,  however,  the  common-law  rules  pre- 
vail. In  other  states,  it  is  provided  by  law  that  acts  of 
notaries  may  be  performed  without  an  official  seal.''  In  the 
discharge  of  duties,  other  than  under  the  law-merchant, 
the  acts  of  notaries  will  not  be  judicially  noticed  except  on 
principles  common  to  other  officers  or  pursuant  to  statutes. 
Judicial  notice  has  been  taken  of  a  notary's  term  of  office;* 
and  within  the  counties  in  which  they  are  sitting  the  courts 
invariably  take  judicial  cognizance  of  notaries  past  and 
present,"  and  of  their  seals  and  signatures.^"    In  a  case  in 

9  W.  Va.  69;  Pierce  v.  Indseth,  106  8  Gary  v.  State,  76  Ala.  78. 

U.  S.  546,  27  L.  Ed.  254,  1  Sup.  Ct.  9  Russell  v.  Huntsville  etc.  Co.,  137 

Eep.    418;    Townsley    v.    Sumrall,    2  Ala.    627,    34    South.    855;    Coleman 

Pet.    (U.  S.)    170,  7  L.  Ed.  386;   In  v.   State,   63   Ala.   93;   Cox  v.   Stern, 

re  Keeler,  Hempst.  306,  14  Fed.  Cas.  170   111.   442,    62   Am.    St.   Eep.   385, 

No.    7637;    Orr   v.   Lacy,   4   McLean,  48  N.  E.  906;  Hertig  v.  People,  159 

2(43,   18   Fed.   Cas.    No.   10,589;     The  111.    237,    50    Am.    St.    Eep.    162,    42 

Gallego,    30    Fed.    271;    Hutcheou    f.  N.  E.  879;   Sehaefer  v.  Kienzel,  123 

Mannington,  6  Ves.  Jr.  823,  31  Eng.  111.  430,  15  N.  E.   164;   Eiehenbaum 

Eeprint,   1327;   Brooke  v.  Brooke,  L.  v.   Levee,   78   111.   App.   610;    Eowley 

E.  17  Ch.  Div.  833;   Cole  v.  Sherard,  v.   Berrian,     12.111.     198;     Black    v: 

11  Ex.  482.  Minneapolis    &    St.    L.    E.    Co.,    122 

6  Browne  v.  Philadelphia  Bank,  6  Iowa,  32,  96  N.  W.  984;  Stoddard  v.' 
Serg.  &  E.  (Pa.)  484,  9  Am.  Dee.  Sloan,  65  Iowa,  680,  22  N.  W.  924; 
463.  Rowland  v.  Brown,  75  Iowa,  679,  37 

7  RindskofE  v.  Malone,  9  Iowa,  540,  N.  B.  403;  Wiley  v.  Carson,  15  S. 
74   Am.   Dec.    367,    and   note   thereto  D.  298,  89  N.  W.  475. 

on  the  omission  of  the  notary  to  affix  lO  Thielman   v.   Bing,   73   111.   293 ; 

his  seal.  Cox  v.   Stern,   170   111.   442,   62   Am. 
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Iowa,  where  a  notary  had  signed  a  jurat  in  that  state  simply 
as  notary  without,  designating  his  county  and  had  affixed 
his  seal,  the  court  required  no  proof  that  he  was  a  notary 
for  that  county." 

§  111  (111).    Official  signatures  and  seals. — It  is  not  to 

be  expected  that  in  this  country  the  English  practice  in 
respect  to  the  recognition  of  official  signatures  and  seals 
should  be  followed.  In  England  there  are  many  statutes 
providing  that  the  courts  shall  take  judicial  notice  of  the 
signatures  of  public  officials ;  but  in  the  absence  of  statutes 
the  signatures  must  be  proved.  In  his  work  on  Evi- 
dence, Taylor  suggests  the  view  that  the  courts  would  not 
recpgnize  the  signatures  of  the  lords  of  the  treasury,  and 
doubts  whether  the  royal  sign  manual  would  be  thus 
noticed.^^  A  more  liberal  rule  has  prevailed  in  the  United 
States;  and  courts  wilLirecognize  the  seals  and  signatures 
of  the  chief  magistrate,  of  the  heads  of  departments  and 
principal  officers  of  the  government,  state  and  national,^* 
and  of  the  officers  of  the  court;^*  When  a  court  takes  judi- 
cial notice  of  an  officer,  it  would  seem  to  be  necessarily  im- 
plied that  it  also  recognizes  his  official  signature.^^     In 

St.  Eep.  385,  48  N.  E.  906;  Denmead  wait,    14    Iowa,    446;    Maekinnon  v. 

V.   Maack,   2   McArth.    (D.   C.)    475;  Barnes,   66  Barb.  91;    State  v.   Cole, 

Stoddard  v.  Sloan,  65  Iowa,  680,  22  9    Humph.    (Tenn.)     626;    Major    v. 

N.  W.  924.  State,  2  Sneed  (Tenn.),  11;  People  v. 

11  Stoddard  v.  Sloan,  65  Iowa,  680,  Lyman,  2  Utah,  30;  Norvell  v.  Me- 
22   N.  W.   924.  Henry,  1  Mich.  227. 

12  Tayl.  Ev.,  §  14;  Eex  v.  Miller,  15  Ryan  v.  Young,  147  Ala.  660, 
2  W.  Black.  797,  96  Eng.  Eeprint,  41  South.  954;  Gary  v.  State,  76  Ala. 
468;  Eex  V.  Guilly,  1  Leach  G.  C.  98.  78;  Sandlin  v.  Anderson,  76  Ala. 
As  to  judicial  notice  of  seals,  see  §  403;  Himmelman  v.  Hoadley,  44  Gal. 
107,  ante.  214,   226;   Waleott  v.   Gibbs,   97   111. 

13  Wells  V.  Jackson  Iron  etc.  Go.,  47  118 ;  People  v.  Paulsen,  146  111.  App. 
N.  H.  235,  90  Am.  Dec.  575;  People  V.  534;  Hayes  v.  Berwick,  2  Mart., 
Johr,  22  Mich.  461;  Ex  parte  Peterson,  0.  S.,  (La.),  138,  5  Am.  Dee.  727; 
33  Ala.  74;  1  Greenl.  Ev.,  §5.  Scott   v.   Jackson,   12  La.   Ann.   640; 

M  Bishop  V.  State,  30  Ala.  34;  Yell  Herriott   v.   Broussard,   4  Mart.,   N. 

V.  Lane,  41  Ark.   53;   Sacramento   \\  S.  (La.),  260;   Despau  v.  Swindler,  3 

Central  Pac.   Ey. ;  Go.,   61    Gal.    250;  Mart.,  N.  S.  (La.),  705;   Graham  v. 

Dyer  v.  Last,  51  111.  179;  Hammann  Gibson,    14    La.    146;    Templetou    v. 

V.  Mink,  99  Ind.  279;  State  v.  Postle-  Morgan,   16   La.   Ann.   438;    State  v. 
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some  states  this  is  provided  for  by  statute.^^  Indeed,  it  is 
held  that  this  recognition  extends  to  the  handwriting  of 
the  officer,  and  that  his  signature  will  be  accepted  without 
proof  even  where  there  is  no  addition  of  the  official  title." 
So,  where  only  the  initial  letters  of  the  official  title  are 
added,^^  and  where  a  clerk's  certificate  contained  his  name 
and  official  designation,  and  had  the  seal  of  the  court  affixed, 
but  was  not  signed.^*  As  we  have  seen  in  the  last  section, 
the  seals  and  signatures  of  other  of  the  subordinate  officers 
within  the  state  are  thus  often  judicially  noticed.^"  Among 
the  seals  not  judicially  noticed  are  those  of  corporations,^^ 
of  officers  of  foreign  governments,^^  and  foreign  municipal 
courts.^^  The  seals  of  the  consuls  of  our  own  government 
are,  of  course,  noticed  here  just  as  those  of  other  govern- 
ments are  in  their  respective  countries.^*    But  the  seal  of 


Sopkins,  118  La.  99,  42  South.  660; 
State,  V.  Yoemen,  111  Minn.  39/  126 
N.  W.  404;  Wells  v.  Jackson  Iron 
Mfg.  Co.,,  47  N.  H.  235,  90  Am.  Dee. 
575;  Browne  v.  Philadelphia  Bank, 
6  Serg.  &  E.  484,  9  Am.  Dee.  463; 
Goddard  v.  Glouinger,  5  Watts,  209, 
219;  Martin  v.  Aultman,  80  Wis. 
150,  49  N.  W.  749;  Smyth  v.  New 
Orleans  Canal  &  Bkg.  Co.,  93  Fed. 
899,  35  C.  C.  A.  646;  Aleoek  v.  What- 
more,  8  Dowl.  Pr.  815. 

16  Eussell's  Stats.  1909,  p.  29;  Ky. 
Stats.,  §  1625.  AU  courts,  tribunals 
and  oflScers  shall  take  notice  of  the 
official  signature  of  any  officer  of  this 
state,  of  the  United  States,  or  of  any 
state  or  territory  in  the  United 
States.  See,  also,  Powers  v.  Common- 
wealth, 110  Ky.  386,  53  L.  R.  A.  245, 
61  S.  W.  735,  63  S.  W.  976;  Barret  v. 
Godshaw,  12  Bush  (Ky.),  592;  Mar- 
see  V.  Middlesborough  Town  Lands 
Co.,  23  Ky.  Law  Rep.  1258,  65  S.  W. 
118. 

17  Alcoek  V.  Whatmore,  8  Dowl. 
Pr.  615;  Donohoo  v.  Braimon,  1 
Overt.  (Tenn.)  328. 

18  Stinaon  v.  Euasell,  2  Overt. 
(Tenn.)     40;     State    v.     Manley,    1 


Overt.  (Tenn.)  428;  Nelson  v.  Cunf- 
mins,  1  Overt.  (Tenn.)  436;  Craig 
V.  Vance,  1  Overt.  (Term.)  209; 
Pancher  v.  De  Montegre,  1  Head 
(Tenn,),   40. 

19  Burtoii  v.  Pettibone,  5  Yerg. 
443. 

20  Other  instances  are  those  of 
justices  of  the  peace:  Ede  v.  John- 
son, 15  Cal.  53;  Fox  v.  Common- 
wealth, 81  Pa.  511;  district  attor- 
neys: People  V.  Lyman,  2  Utah,  30; 
clerks  of  court:  Bishop  v.  State,  30 
Ala.  34;  Major  v.  State,  2  Sneed 
(Tenn.),  11;  collectors:  Wetherbee  v. 
Dunn,  32  Cal.  106.  See  cases  col- 
lected, in  7  Eney.  of  Ev.,  981.  And 
see  on  this  general  subject  the  note 
to  Slaughter  v.  Barnes  (3  A.  K. 
Marsh.  (Ky.)  412),  13  Am.  Dec.  192. 

21  Vaughn  v.  Hankinson,  35  N.  J. 
L.  79  (diploma  under  seal  of  New 
Jersey  Medical  Society). 

22  Schoerken  v.  Swift,  Courtney, 
Beecher  Co.,  7  Fed.  469;  Beach  v. 
Workman,  20  N.  H.  379. 

23  Thompson  v.  Stewart,  3  Conn. 
171,  8  Am.  Dee.  168. 

24  Barber  v.  International  Co.  of 
Me^po,  73  Conn.  587,  48  Atl.  758. 
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the  consul  is  only  noticed  v?lien  affixed  to  consular  docu- 
ments in  the  legal  sense  of  the  term.  Consuls,  it  is  said, 
are  officers  known  to  the  law  of  nations,  and  are  intrusted 
with  high  powers.  This  is  very  true,  but  they  do  not  ap- 
pear to  be  intrusted  with  the  power  of  authenticating  the 
laws  of  foreign  nations.  They  are  not  the  keepers  of  those 
laws.  They  can  grant  no  official  copies  of  them.  There  ap- 
pears no  reason  for  assigning  to  their  certificate  respecting 
a  foreign  law  any  higher  or  different  degree  of  credit  than 
would  be  assigned  to  their  certificates  of  any  other  fact.^^ 
The  one  exception  to  the  rule  of  not  judicially  noticing  the 
seals  of  corporations  is  that  of  the  city  of  London.^* 

§  112  (112,  113).  Law  of  the  forum— The  constitution 
of  the  United  States — Acts  of  Congress. — ^It  is  almost  a 
platitude  to  say  that  judicial  notice  must  be  taken  of  laws, 
and  the  only  reason  for  the  special  notice  given  to  this 
branch  of  the  subject  is,  that  diversity  of  opinion  has  ex- 
isted as  to  whether  certain  laws  of  a  private  nature  were 
entitled  to  the  judicial  notice ;  and  it  has  therefore  become 
the  task  of  the  legal  chronicler  to  mark  them.  The  law  of 
the  jurisdiction  is  peculiarly  a  matter  of  judicial  cogni- 
zance. It  is  only  on  the  presumption  that  the  law  is  known 
to  the  court  that  there  can  be  any  proceedings  whatever  in 
courts  of  justice.  It  is  therefore  elementary  that  the  con- 
stitution of  the  United  States  and  its  amendments,  and  the 
public  statutes  of  the  United  States,^'^  will  be  judicially 

25  Church  V.  Hubbart,  2  Craneh  27  it  is  well  to  define  here  what 
(TJ.  S.),  187,  2  L.  Ed.  249.  the  law  of  the  forum  is.     According 

26  From  7  Ency.  of  Ev.,  p.  983,  to  Bouvier's  Law  Dictionary,  page 
we  learn  that  that  exception  "appears  835,  the  forum  is  the  tribunal  which 
to  have  been  based  on  the  antiquity  haa  authority  to  decide  respecting 
of  the  city,  its  recognition  by  fhe  something  in  dispute,  located  within 
Magna  Charta  and  the  importance  its  jurisdiction;  therefore,  if  the 
and  dignity  of  its  judicial  and  muni-  matter  in  controversy  is  land  or  other 
cipal  institutions."  The  article  from  immovable  property,  the  judgment 
which  this  information  was  gleaned  pronounced  in  the  forum  rei  sitae  is 
was  written  by  Edward  W.  Tuttle  for  held  to  be  of  universal  obligation, 
the  Encyclopedia,  and  its  matter  is  as  to  all  matters  of  right  and  title  on 
as  useful  as  its  method  of  treatment  which  it  professes  to  decide  in  rela- 
is  painstaking  and  accurate,  tion  to  such  property.    And  the  same 
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noticed  in  all  courts.^*  The  acts  of  Congress  prove  them- 
selves both  in  the  federal  and  state  courts  and  need  not  be 
offered  in  evidence. 


§  112a  (112,  113).    Same — ^International  law — Treaties. 

Having  thus  shown  that  provision  has  been  made  for  the 
recognition  of  the  laws  of  the  United  States — one  nation 
among  many — it  is  equally  elementary  that  the  courts  will 
take  judicial  notice  of  those  laws  which  regulate  the  rela- 
tions of  the  dominant  powers  of  the  earth — the  law  of  na- 
tions. While  foreign  municipal  laws  must  be  proved  as 
facts,  those  rules  which  by  the  common  consent  of  mankind, 
have  been  acquiesced  in  as  law  stand  upon  an  entirely 
different  footing.  The  courts  are  presumed  to  know  those 
rules  of  conduct  w^ich  have  been  generally  adopted  by  the 
nations  of  the  world  in  their  commercial  or  other  inter- 


principle  applies  to  all  other  cases 
of  proceedings  in  rem,  where  the 
subject  is  movable  property,  within 
the  jurisdiction  of  the  court  pro- 
nouncing judgment:  Story,  Confl. 
Lg,ws,  §§  532,  545,  551,  591,  592; 
Kaimes,  Eq.,  b.  3,  c.  8,  §  4;  1  Greenl. 
Ev.,  §  541.  Forum  rei  is  used  alterna- 
tively for  the  forum  of  the  defendant's 
domicile  (in  which  case  it  is  the  geni- 
tive of  reus),  or  the  forum  of  the 
thing  in  controversy  (in  which  case  it 
is  said  to  refer  to  res,  of  which,  how- 
ever, it  is  not  the  genitive).  See  the 
late  cases:  Dana  v.  Hurst,  86  Kan. 
947,  122  Pac.  1041;  State  v.  Indian 
etc.  Oil  Co.,  32  Okl.  607,  123  Pac.  1&6; 
Rowlands  v.  Chicago  etc.  E.  Co.,  149 
Wis.  51,  135  N.  W.  156;  Northern  Pac. 
E.  Co.  V.  Wadekamper  (Wash.),  126 
Pac.  909;  Seott  v.  Jacobs  (Okl.),  126 
Pac.  780. 

28  Jordan  v.  MeConnell,  151  Ala. 
279,  44  South.  101;  Semple  v.  Hagar, 
27  Cal.  163;  Morris  v.  Davidson,  49 
(Ja.  361;  Gooding  v.  Morgan,  70  Til. 
275;  Perry  v.  Morris,  7  Ind.  Ter.  146, 


104  S.  W.  571;  Worden  v.  Cole,  74 
Kan.  226,  86  Pac.  464;  Dickey  i. 
Pocomoke  City  Bank,  89  MS.  280,  43 
Atl.  33;  Wood  v.  Nortman,  85  Mo. 
298;  PapiQ  v.  Eyan,  32  Mo.  21;  Es- 
tate of  Davis  V.  Watkins,  56  Neb. 
288,  76  N.  W.  575;  Wheeloek  v.  Lee, 
15  Abb.  Pr.  (N.  Y.),  N.  S.,  24; 
Milliken  v.  Dotson,  117  App.  Div. 
527,  102  N.  Y.  Supp.  564;  El  Paso 
&  S.  W.  Ey.  Co.  V.  Smith,  50  Tex. 
Civ.  App.  10,  108  S.  W.  988;  United 
States  V.  Jackson,  104  U.  S.  41,  26 
L.  Ed.  651;  Gardner  v.  The  Collector, 
6  Wall.  (U.  S.)  499,  18  L.  Ed,  890; 
Pennsylvania  E.  Co.  v.  Baltimore  & 
N.  Y.  E.  Co.,  37  Fed.  129;  In  re 
Price,  83  Fed.  830;  United  States  v. 
Price,  84  Fed.  636;  Marrash  v. 
United  States,  168  Fed.  225,  93  C.  0. 
A.  511.  See  notes  to  State  v.  Twitty 
(2  Hawk.  (N.  C.)  441),  11  Am. 
Dec.  780;  Olive  v.  State  (86  Ala.  88, 
5  South.  653,  4  L.  E.  A.  33).  As  to 
proof  of  statutes  and  foreign  laws, 
see  §  501  et  seq.,  pcMt. 
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course ;  hence  no  proof  thereof  is  reqiiired.^^  International 
la>v  is  part  of  our  law,  and  must  be  ascertained  and  ad- 
ministered by  the  courts  of  justice  of  appropriate  jurisdic- 
tion as  often  as  questions  of  right  depending  upon  it  are 
duly  presented  for  their  determination.  For  this  purpose, 
where  there  is  no  treaty  and  no  controlling  executive  or 
legislative  act  or  judicial  decision,  resort  must  be  had  -to 
the  customs  and  usages  of  ciAdlized  nations,  and,  as  evi- 
dence of  these,  to  the  works  of  jurists  and  commentators 
who  by  years  of  labor,  research,  and  experience  have  made 
themselves  peculiarly  well  acquainted  with  the  subjects  of 
which  they  treat.  Such  works  are  resorted  to  by  judicial 
tribunals,  not  for  the  speculations  of  their  authors  con- 
cerning what  the  law  ought  to  be,  but  for  trustworthy  evi- 
dence of  what  the  law  really  is,  and  that  law — international 
law — ^is  recognized  by  the  courts.^"  Sometimes  those  laws 
are  modified  by  treaties  between  two  or  more  of  the  na- 
tions, and  then,  of  course,  their  rights  are  adjustable  by 
the  measure  of  their  high  contract.  By  the  constitution 
of  the  United  States  "all  treaties  made  or  which  shall  be 
made  under  the  authority  of  the  United  States  shall  be  the 
supreme  law  of  the  land  and  the  judges  in  every  state  shall 
be  bound  thereby,  anything  in  the  constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding."^^  This  article 
of  the  constitution  has  been  frequently  called  into  opera- 
tion. Thus  by  the  Ashburton  Treaty,  murder  is  a  crime  in 
the  British  dominions  for  the  perpetration  of  which  a  fugi- 
tive is  liable  to  be  claimed.^^    By  treaty  a  portion  of  the 

29  The  Scotia,  14  Wall.  (IT.  S.)  v.  Lyniam,  lOO  V.  S.  483,  25  L.  Ed. 
170,  20  L.  Bd.  822  (laws  of  naviga-  628;  Ware  v.  Hylton,  3  Dall.  (U.  S.) 
tiou  as  to  carrying  lights).  As  to  199,  1  L.  Ed.  568;  United  States  v. 
foreign  laws,  see  Barrielle  y.  Bett-  De  Courgey,  1  Finn.  (Wis.)  508; 
man,  ,199  Fed.  838.  Strother   v.   Cathey,   5   N.   C.    162,   3 

30  The  Paquete  Habana,  175  XT.  Am.  Dec.  683.  See,  also,  Schweitzer 
S. ,  677,  44  L.  Ed.  320,  20  Sup.  Ct.  v.  Hamburg  etc.  Gesellschaf t,  149 
Eep.  290;  Hilton  v.  Guyot,  159  U.  App.  Div.  900,  134  N.  Y.  Supp.  812. 
S.  113,  40  L.  Ed.  96,  16  Sup.  Ct.  Rep.  32  Montgomery  v.  Deeley,  3  Wis. 
139;  Ocean  Ins.  Co.  v.  Francis,  2  709;  Godfrey  v.  Godfrey,  17  Ind.  6, 
Wend.  (N.  Y.)   64,  19  Am.  Dec.  549.  79  Am.   Dee.   448;    Carson  v.   Smitt, 

81  Art.  6,  U.  S.  Const.;  Hauenstein      5  Minn.  78,  77  Am.  Dee.  539 j   Dole 
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territory  of  New  York  was  ceded  to  the  state  of  Massachu- 
setts, and  afterward,  under  authority  of  both  states  and  of 
the  nation,  the  title  of  the  Indians  thereto  was  extin- 
guished.^^ So  the  courts  have  taken  judicial'  knowledge  of 
the  treaties  of  the  United  States  with  Indian  tribes,  and 
that,  under  such  treaties,  the  title  to  the  lands  in  the  Indian 
Eeservations  in  Oklahoma  Territory  is  in  the  Indian  tribes, 
or  in  the  United  States  for  the  benefit  of  the  Indians,  and 
that  there  is  no  real  estate  therein,  subject  to  taxation.^* 
By  the  treaty  of  Paris  between  the  United  States  and 
Spain,  the  Philippine  Islands  became  a  part  of  the  terri- 
tory of  the  United  States.**  And  it  was  judicially  noticed 
that  by  the  same  treaty  the  island  of  Porto  Eico  became 
territory  of  the  United  States,  although  not  an  organized 
territory  in  the  technical  sense  of  the  word.*"  The  cession 
of  the  territory  of  Alaska  by  the  treaty  of  March  30,  1867, 


V.  Wilson,  16  Miim.  525;  Howard  v. 
Moot,  64  N.  y.  262;  United  States 
r.  Eeynes,  9  How.  (U.  S.)  127,  13  L. 
Ed.  74 ;  Laeroix  Fils  v.  Sarrazin,  15 
Fed.  489,  4  Woods,  174. 

33  People  V.  Snyder,  41  N.  Y.  397; 
Howard  v.  Moot,  64  N.  Y.  271. 

34  Gay  V.  Thomas,  5  Okl.  1,  46 
Pae.  578. 

35  La  Rue  v.  Insurance  Co.,  68 
Kan.  539,  75  Pac.  494. 

36  De  Lima  v.  Bidwell,  182  U.  S.  1, 
45  L.  Ed.  1041,  21  Sup.  Ct.  Rep.  743. 
As  was  said  by  Chief  Justice  Mar- 
shall in  United  States  v.  The  Peggy, 
1  Cranch  (U.  S.),  103,  110,  2  L.  Ed. 
49,  51:  "Where  a  treaty  is  the  law 
of  the  land,  and  as  such  affects  the 
rights  of  parties  litigating  in  court, 
that  treaty  as  much  binds  those 
rights,  and  is  as  much  to  be  regarded 
by  the  court,  as  an  act  of  Congress." 
And  in  Foster  v.  Neilson,  2  Pet. 
(U.  S.)  253,  314,  7  L.  Ed.  415,  435, 
he  repeated  this  in  substance:  "Our 
constitution  declares  a  treaty  to  be' 
the  law  of  the  land.  It  is,  conse- 
quently, to  be  regarded  in  courts  of 


justice  as  equivalent  to  an  act  of  the! 
legislature,  whenever  it  operates  of 
itself,  without  the  aid  of  any,  legis- 
lative provision."  So  in  Whitney  v. 
Robertson,  124  U.  S.  190,  31  L.  Ed. 
386,  8  Sup.  Ct.  Rep.  456:  "By  the 
constitution  a  treaty  is  placed  on 
the  same  footing,  and  made  of  like 
obligation,  with  an  act  of  legislation. 
Both  are  declared  by  that  instrument 
to  be  the  supreme  law  of  the  land, 
and  no  superior  efBlcacy  is  given  to 
either  over  the  other.  When  the  two 
relate  to  the  same  subject  the  courts 
will  always  endeavor  to  construe  them 
so  as  to  give  effect  to  both,  if  that 
can  be  done  without  violating  the 
language  of  either;  but  if  the  two 
are  inconsistent,  the  one  last  in  date 
will  control  the  other,  provided 
always  that  the  stipulation  of  the 
treaty  on  the  subject  is  self-execut- 
ing." To  the  same  effect  are  the 
Cherokee  Tobacco,  11  Wall.  (U.  S.) 
616,  20  L.  Ed.  227,  sub  nom.  207 
Half  Pound  Papers  Smoking  To- 
bacco V.  United  States,  20  L.  Ed. 
227,  and  the  Head  Money  Cases,  112 
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between  Russia  and  the  United  States  has  been  judicially 
noticed,  as  also  the  protocol  of  transfer  of  October  18,  1867, 
and  the  inventories  of  property,  the  map  of  New  Arch- 
angel, or  Sitka,  attached  to  the  protocol,  all  of  which  were 
executed  by  the  high  contracting  powers  to  the  treaty  to 
effect  such  transfer.^''  And  if  a  treaty  has  been  made  sub- 
sequent to  a  decree  in  due  form  of  condemnation  of  a  ves- 
sel, the  court  will  decree  restoration  of  the  property,  judi- 
cially taking  note  of  the  terms  of  the  treaty.** 

§  112b  (112,  113),  Same — Constitution  and  statutes  of 
the  state. — The  recognition  of  the  international  and  federal 
laws  and  treaties  is  thus  demonstrated  to  be  complete,  and 
on  the  same  general  principle  all  courts,  whether  state  or 
federal,  are  bound  to  take  notice  of  the  constitution,  of  the 
public  statutes  and  of  the  law  as  declared  in  decided  cases, 
of  the  state  in  which  such  courts  are  held;  *^  and  this  in- 


U.  S.  580,  sub  nom.  Edye  v.  Eobert- 
Bon,  112  TJ.  S.  580,  28  L.  Ed.  798,  5 
Sup.  Ct.  Eep.  247. 

37  Callsen  v.  Hope,  75  Fed.  758. 

38  United  States  v.  Sehooner 
Peggy,  1  Cianch  (U.  S.),  103,  2  L. 
Ed.  49. 

39  Jemison  v.  Planters  &  Mer- 
chants' Bank  of  Mobile,  17  Ala.  754; 
Grider  t.  Tally,  77  Ala.  422,  54  Am. 
Rep.  66;  Cox  v.  Board,  161  Ala.  639, 
49  South.  814;  Campbell  v.  County, 
147  Ala.  703,  41  South.  407;  Bern- 
stein V.  Humes,  60  Ala.  582,  31  Am. 
Rep.  52;  Kansas  City  S.  E.  Co.  v. 
S.,  90  Ark.  343,  119  S.  W.  288; 
Williams  v.  State,  37  Ark.  463;  Fow- 
ler V.  Pierce,  2  Cal.  165;  Ex  parte 
Kearny,  55  Cal.  212,  221;  Railway 
Co.  V.  Offield,  78  Conn.  1,  60  Atl. 
740;  Williamantio  School  Soo.  v. 
First  School  Soo.,  14  Conn.  457;  State 
V.  Briscoe,  6  Penne.  (Del.)  401,  67 
Atl.  154;  Lane  v.  Harris,  16  Ga.  217; 
People  V.  Hill,  163  111.  186,  36  L.  E. 
A.    634,    46    N.    E.    796;    Vance    v. 


Eankin,  194  HI.  625,  88  Am.  St.  Eep. 
173,  62  N.  E.  807;  Pittsburg,  Ft.  W. 
&  C.  E.  Co.  V.  Moore,  110  111.  App. 
304;  Green  v.  City  of  Indianapolis, 
22  Ind.  192;  State  v.  Wheeler,  172 
Ind.  578,  19  Ann.  Cas.  834,  89  N.  E. 
1;  Hard  v.  City  of  Decorah,  43  Iowa, 
313;  Anderson  v.  Commonwealth 
(Ky.),  117  S.  W.  364;  L'Egliae  v. 
Brenton,  3  La.  435;  Dosa  v.  Board, 
117  La.  450,  41  South.  720;  Trustees 
of  the  Ministerial  &  School  Fund  v. 
Kendrick,  12  Me.  381;  State  v.  Jar- 
rett,  17  Md.  309;  Slymer  v.  State, 
62  Md.  237;  Attorney  General  v. 
McCabe,  172  Mass.  417,  52  N.  E.  717 ; 
Moynihan  v.  Holyoke,  193  Mass.  26, 
78  N.  E.  742;  Hurlbut  v.  Britain  & 
Wheeler,  2  Doug.  (Mieh.)  191;  Peo- 
ple V.  Commissioner  of  State  Land 
Office,  23  Mich.  270;  Brimiall  v. 
Van  Campen,  8  Minn.  13,  82  Am. 
Dee.  118;  Peterson  v.  Village  of 
Cokato,  84  Minn.  205,  87  N.  W.  615; 
Buckingham  v.  Walker,  48  Miss.  609; 
Lohmeyer  v.   St.  Louis  Cordage  Co., 
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eludes  the  laws  of  the  country  from  which  such  state  was 
formed  in  effect  prior  to  such  detachment."     There  is  no 


214  Mo.  685,  113  8.  W.  1108;  State 
V.  Munch,  57  Mo.  App.  207;  Eolla 
State  Bank  v.  Borgfeld,  93  Mo.  App. 
62;  Wikel  v.  Board  of  Commissioners, 
120  N.  C.  451,  27  S.  B.  117;  State 
V.  Cooper,  101  N.  0.  684,  8  S.  E. 
134;  Opinion  of  the  Justices,  35 
N.  H.  579;  Eader  v.  Township  of 
Union,  43  N.  J.  L.  518;  Bronson 
V.  Wiman,  10  Barb.  40«,  426;  Shaw 
V.  Tobias,  3  N.  T.  188;  In  re  Mo- 
hawk E.  Bridge,  128  App.  Div.  54, 
112  N.  Y.  Supp.  428;  People  v.  Her- 
kimer, 4  Cow.  (N.  Y.)  345,  15  Am. 
Dec.  379 ;  Pittsburg  C.  &  St.  L.  E.  Co. 
V.  Moore,  33  Ohio  St.  384,  31  Am. 
Eep.  543;  State  v.  Banfield,  43  Or. 
287,  72  Pac.  1093;  Mayhew  v.  Eu- 
gene, 56  Or.  102,  104  Pac.  727; 
Nelson  v.  Narragansett  El.  Co.,  26 
E.  I.  258,  106  Am.  St.  Eep.  711,  67 
L.  E.  A.  116,  58  Atl.  802;  Eobinson 
V.  Morris,  30  E.  I.  485,  73  Atl.  611; 
State  V.  Sartor,  2  Strob.  (S.  C.)  60; 
East  Tennessee  Iron  Mfg.  Co.  v.  Gas- 
kell,  70  Tenn.  742;  Cash  v.  State,  10 
Humph.  (Tenn.)  Ill;  Shea  v.  Knox- 
ville  &  K.  E.  Co.,  6  Baxt.  (Tenn.) 
277;  Burnett  v.  Henderson,  21  Tex. 
589;  Maverick  v.  Flores,  71  Tex.  110, 
8  S.  W.  636;  International  &  G.  N. 
E.  Co.  V.  Hall,  35  Tex.  Civ.  App.  545, 
81  S.  W.  82 ;  People  v.  Hopt,  3  Utah, 
396,  4  Pac,  250;  Downer  v.  Wood- 
bury, 19  Vt.  3S9;  Clement  v.  Graham, 
78  Vt.  290,  63  Atl.  146;  Legrand  v. 
President  &  Trustees  of  Hampden 
Sydney  College,  5  Munf.  (Va.)  324; 
Squilache  v.  Tidewater  etc.  Coke  Co., 
64  W.  Va.  337,  62  S.  E.  446;  Hart 
V.  Baltimore  &  0.  E.  Co.,  6  W.  Va. 
336;  Davey  v.  City  of  Janesville, 
111  Wis.  628,  87  N.  W.  813;  State 
V.  Foote,  11  Wis.  14,  78  Am.  Dec. 
689;  United  States  v.  De  Coursey, 
1  Finn.  (Wis.)  508;  Horn  v.  Chicago 


&  N.  W.  E.  Co.,  38  Wis.  463;  Field 
V.  Clark,  143  U.  S.  649,  675,  38 
L.  Ed.  294,  12  Sup.  Ct.  Eep.  495; 
Eeid  V.  United  States,  211  U.  S. 
529,  53  L.  Ed.  313,  29  Sup.  Ct.  Eep. 
171;  Marbury  v.  Madison,  1  Cranch 
(U.  S.),  137,  2  L.  Ed.  60;  Furman 
V.  Nichol,  8  Wall.  (U.  S.)  44,  19  L. 
Ed.  370;  Lathrop  v.  Stuart,  5  Mc- 
Lean, 167,  14  Fed.  Cas.  No.  8113; 
In  re  Muller,  Deady,  513,  17  Fed.  Cas. 
No.  9912;  Young  v.  Montgomery  & 
E.  E.  Co.,  2  Woods,  606,  30  Fed.  Cas. 
No.  18,166;  Harpending  v.  Dutch 
Church,  16  Pet.  (U.  S.)  455,  10  L. 
Ed.  1029;  Barry  v.  Snowden,  106 
Fed.  571;  Western  &  A.  Ey.  Co.  v. 
Eoberson,  61  Fed.  592,  9  C.  C.  A. 
646;  Merchants'  Bank  v.  MoGraw,  59 
Fed.  972,  8  C.  C.  A.  420;  Loree  v. 
Abner,  57  Fed.  159,  6  C.  C.  A.  302; 
People  v.  Herkimer,  4  Cow.  (N.  Y.) 
345,  15  Am.  Dec.  379;  The  Prince's 
Case,  8  Coke,  28,  77  Eng.  Eeprlnt, 
514;  King  v.  Sutton,  3  M.  &  S.  532, 
542,105  Eng.  Eeprint,  931;  Consumers 
C.  Co.  V.  Connelly,  31  Can.  Sup.  244; 
Darling  v.  Hitchcock,  25  U.  C.  R. 
463;  Girdlestone  v.  O'Eeilly,  21  U. 
C.  Q.  B.  409;  Logan  v.  Lee,  27  C. 
L.  T.  781,  39  S.  C.  B.  311.  See,  also, 
the  late  cases:  Duy  v.  Alabama  West. 
E.  Co.  (Ala.),  57  South.  724;  Walker 
V.  Board  (N.  J.),  82  Atl.  422;  Mc- 
Carton  v.  City  of  New  York,  149 
App.  Div.  516,  133  N.  Y.  Supp.' 939; 
Corvallis  etc.  E.  Co.  v.  Benson,  61 
Or.  359,  121  Pac.  418;  McCammant 
V.  Webb  (Tex.  Civ.  App.),  147  S.  W. 
693;  Eitterbuseh  v.  Atchison  etc.  R. 
Co.,  198  Fed.  46. 

40  United  States  v.  Chaves,  159  U. 
S.  452,  40  L.  Ed.  215,  16  Sup.  Ct. 
Eep.  57.  In  that  case  Mr.  Justice 
Shiras  said:  "A  question  is  raised  in 
the  brief  for  the  government  whether 
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rule  of  evidence  better  established  than  this;  and  differ- 
ences of  opinion  have  arisen,  not  in  respect  to  the  rule 
itself,  but  in  determining  what  are  public  statutes  within 
its  meaning.*^  Of  course  public  statutes  need  not  be 
offered  in  evidence.  Although  they  are  constantly  referred 
to  by  counsel  in  argument  and  often  read  to  the  court,  this 
is  only  a  proper  method  of  aiding  the  court  in  the  investi- 
gation he  would  have  the  right  to  make.  Said  Baron 
Parke  to  counsel:  "For  the  future,  it  would  save  time  if, 
when  you  founded  an  objection  upon  an  Act  of  Parliament, 
you  had  the  Act  here;  for,  though  we  are  supposed  to  keep 
the  statutes  in  our  heads,  we  do  not. '  '*^  The  time  when  a 
public  statute  of  the  state  takes  effect  and  becomes  a  law, 
and  whether  it  exists  as  law  at  any  particular  time,  is  a 
matter  of  judicial  notice  with  the  courts  of  the  state.** 


the  courts  of  the  United  States  can 
take  judicial  notice  of  the  laws  and 
regulations  of  Mexico  pertaining  to 
grants  made  prior  -to  the  cession.  It 
was  said  in  Fremont  v.  United  States, 
58  U.  S.  (17  How.)  557,  15  L.  Ed. 
345,  referring  to  a  similar  question 
under  the  treaties  with  Spain,  ceding 
territories  to  the  United  States:  'It 
is  proper  to  remark  that  the  laws 
of  these  territories  under  which  titles 
were  claimed  were  never  treated  by 
the  court  as  foreign  laws,  to  to 
decided  as  a  question  of  fact.  It 
was  always  held  that  the  court  was 
bound  judicially  to  notice  them,  as 
much  so  as  the  laws  of  a  state  of  the 
Union.  In  doing  this,  however,  it 
was  undoubtedly  often  necessary  to 
inquire  into  official  customs  and 
forms  and  usages.' "  The  same  posi- 
tion was  asserted  in  the  case  of 
United  States  v.  Perot,  98  U.  S.  428, 
25  L.  Ed.  251. 

41  The  rule  has  been  applied  to  acts 
conferring  claims  to  lands:  Papin 
V.  Ryan,  32  Mo.  21;  Semple  v.  Hogan, 
27  Cal.  163;  Dickenson  v.  Breeden, 
30  m.   279;    Buchanan  r.  Whithara, 


36  Ind.  257.  Tor  the  adjudication 
of  private  land  claims:  Semple  v. 
Hagar,  27  Cal.  163.  The  bankrupt 
law  and  its  operation:  Morris  v. 
Davidson,  49  Ga.  361;  Mims  v. 
Swartz,  37  Tex.  13.  Internal  revenue 
laws:  Kessel  v.  Albetis,  56  Barb. 
(N.  Y.)  362;  and  acts  in  relation  to 
the  District  of  Columbia:  Bayly's 
Admr.  v.  Chubb,  16  Gratt.  (Va.) 
284;  and  to  the  federal  and  state 
constitutions:  Graves  v.  Keaton,  3 
Cold.  (Tenn.)  8;  De  Chastellux  v. 
Eairchild,  15  Pa.  18,  53  Am.  Dec. 
570. 

43  Frost's  Trial,  Gumey's  Eep.  168. 

43  State  V.  Bailey,  16  Ind.  46,  79 
Am.  Dec.  406;  Heastou  v.  Cincinnati 
etc.  B.  R.  Co.,  16  Ind.  275,  79  Am. 
Dec.  430;  People  v.  Hopt,  3  Utah, 
396,  4  Pac.  250;  State  v.  Foote,  11 
Wis.  14,  78  Am.  Dec.  689;  Hoyt  v. 
Russell,  117  U.  S.  401,  29  L.  Ed.  914, 
6  Sup.  Ct.  Rep.  881;  and  the  courts 
will  take  judicial  notice  of  the  exis- 
tence of  the  evil  which  the  legislature 
endeavored  to  correct  by  statute: 
Hilborn  v.  Nye,  15  Cal.  App.  298,  114 
Pao.  801. 
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And  the  existence  or  time  of  taking  effect  of  a  public  stat- 
ute cannot  be  put  in  issue  or  admitted  or  denied  by  the 
pleadings,  but  must  be  determined  by  the  judges  them- 
selves. Accordingly,  an  allegation  in  answer  to  quo  war- 
ranto that  a  statute  under  which  the  defendant  claims  to 
hold  office  was  published  and  went  into  effect  prior  to  the 
day  of  his  alleged  election  is  not  admitted  by  a  demurrer 
to  such  answer.**  The  court,  having  knowledge  of  public 
statutes,  may  even  disregard  the  allegation  in  a  pleading 
in  respect  thereto.*^ 

§  113  (114).  What  are  public  statutes— Trend  of  judi- 
cial legislation. — ^We  open  this  section  with  the  pronounced 
opinion  that  all  statutes  should  be  regarded  as  public  in 
the  sense  of  judicial  knowledge  being  required  of  them. 
The  distinction  between  public  and  private  statutes  has 
no  longer  the  need  for  existence,  and  the  historical  found- 
ation on  which  the  distinction  rests  might  well  be  removed 
without  the  slightest  inconvenience  to  the  people,  or  any  call 
for  the  smallest  addition  to  the  knowledge  which  judges 
are  in  the  eye  of  the  law  supposed  judicially  to  possess. 
It  will  be  remembered  we  have  pointed  out  that  the  court 
is,  and  should  be,  always  requested  to  take  judicial  notice 
of  the  matter  relied  on  by  the  party  in  a  cause — for  it 
would  be  absurd  to  suppose  that  any  judge  could  carry  all 
the  provisions  and  enactments  of  the  law  in  his  memory 
and  deal  with  them  without  suggestion  or  reference.  Nev- 
ertheless the  distinction  technically  exists,  but  we  do  not 
propose  to  deal  with  its  origin.  That  can  be  found  by  the 
student  in  the  cases.*'^     The  distinction  has  been  entirely 

«  state  V.   Foote,   11  Wis.   14,   78  Scott  (133  Ky.  724,  118  S.  W.  990), 

Am.  Dee.  689.  19  Ann.  Gas.  395. 

«  State    y.    Jarrett,   17    Md.   309.  ,*8  Seei    Webster    v.    Eeid,    Morris 

See  note  to  Lanfear  v.  Mestier    (18  (Iowa),      (467)      615;     Halbert     v. 

La.    Ann.    497),    89    Am.    Dec,    663;  Skyles,   1   A.  K.   Marsh.    (Ky.)    368; 

Matter     of    Viemeister    (179    N.    Y.  Brown  v.  State,  11  Ohio,  277;   Strib- 

235,  1   Ann.   Gas.   334,   70  L.   E.  A.  bling  v.  Bank  Of  the  Valley,  5  Band. 

796,  72  N".  E.  97),  103  Am.  St.  Eep.  (Va.)    132. 
872,  and  to  Louisville  eta.  B.  Co.  v. 
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abolislied  in  some  of  the  states,*''  as  indeed  it  should  be  in 
all,  for  the  subject  matter  of  any  so-called  private  act  is 
law,  and,  being  law,  the  courts  should  judicially  notice  it.*' 
The  abolition,  of  the  distinction  was  well  foreshadowed  by 
the  United  States  supreme  court  in  1889.  Mr.  Justice 
Miller,  in  dealing  with  the  objection  that  a  statute  of  Wis- 
consin could  not  make  that  a  public  law  which  in  its  essen- 
tial nature  was  a  private  law,  said:  **  "However  this  may 
be,  we  do  not  doubt  the  authority  of  the  legislature  of  a 
state  to  enact  that  after  the  passage  and  publication  of  one 
of  its  statutes  the  courts  of  the  state  shall  be  bound  to  take 
judicial  notice  of  it  without  its  being  pleaded  or  proven 
before  them.  This  rule,  thus  prescribed  for  the  govern- 
ment of  the  courts  of  the  states,  must  be  binding  in  pro- 
ceedings in  federal  courts  in  the  same  state.  Indeed,  the 
distinction  between  public  and  private  acts  has  become 
very  artificial  and  shadowy  since  legislative  bodies  have 
adopted  the  principle  of  publishing  in  printed  form  all 

<7  See  eases  last  cited,  and  Hall 
V.  Brown,  58  N.  H.  93. 

*S  In  Hall  V.  Brown,  supra,  the 
court  made  these  pertinent  remarks: 
"No  evidence  of  any  fact  of  which 
the  court  takes  judicial  notice  need 
be  given  to  the  jury  by  the  party 
alleging  its  existence;  but  the  judge, 
upon  being  called  upon  to  take  notice 
thereof,  may,  if  he  be  unacquainted 
with  such  fact,  refer  to  a  printed 
statute,  historical  work,  or  other 
proper  source  of  information,  or  may 
refuse  to  take  judicial  notice  thereof, 
unless  and  until  the  party  calling 
upon  him  to  take  such  notice  pro- 
duces satisfactory  proof":  Steph.  Dig. 
of  Ev.,  May's  Am.  ed.,  art.  59,  and 
note  1.  "Courts,"  says  Prof.  Green- 
leaf,  "will  generally  take  notice  of 
whatever  ought  to  be  generally  known 
within  their  jurisdiction":  1  Greenl. 
Ev.,  §§  4-6.  A  distinction,  formerly 
prevailing  in  England,  between  pub- 
lic and  private  acts,  in  this  respect, 


no  longer  existB:  Steph.  Dig.  of  Ev. 
58.  If  a  railroad  charter  in  this 
state  (all  railroad  corporations  being 
declared  public:  Gen.  Stats.,  c.  146, 
§  1)  can  properly  be  denominated 
a  private  act,  the  annual  distribution 
required  by  law  (Gen.  Stats.,  c.  4, 
§  7)  to  each  of  the  judges  and  to 
each  clerk  of  the  supreme  court, 
"for  the  use  of  the  court"  of  all  laws, 
private  as  well  as  public,  with  equal 
evidence  of  authenticity  and  author- 
ity, seems  to  signify  the  legislative 
intention  that  the  courts  may  take 
equal  notice  of  both.  Moreover,  the 
charter,  whether  it  be  a  public  or  a 
private  act,  is  law;  and  proof  of  the 
law  is  for  the  court,  and  not  for  the 
jury,  and  may  be  received  after  ver- 
dict, without  disturbing  the  verdict: 
Whittier  v.  Varney,  10  N.  H.  291, 
304. 

49  Case  V.  Kelly,  133  TJ.  S.  21,  33 
h.  Ed.  513,  10  Sup.  Ct.  Eep.  216. 
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statutes  wMcli  they  pass.  Some  of  the  states  keep  up  the 
distinction  by  making  a  difference  in  the  manner  in  which 
public  and  private  acts  shall  be  published,  and  in  such 
cases  this  difference  is  to  be  observed  and  may  become  of 
some  consequence;  but  the  power  of  the  legislature  to  de- 
clare in  any  case  that  after  the  passage  and  publication  of 
any  of  its  laws  they  shall  be  judicially  noticed  as  public 
acts  cannot,  we  think,  be  doubted." 

§  113a  (114).  Same — Distinction  between  public  and 
private  statutes. — ^We  shall  now  proceed  to  examine  this 
artificial  and  shadowy  distinction.  It  is  clear  that  stat- 
utes are  public  within  the  meaning  of  the  rule  just  stated, 
although  local  in  their  character,  where  they  contain  an 
express  provision  that  they  are  public.^*  The  same  rule 
applies  when  the  law  of  the  state  requires  all  statutes  to  be 
judicially  noticed.^*  There  is  some  difficulty  in  laying 
down  a  general  rule  by  which  the  question  may  in  all  cases 
be  determined,  from  the  nature  of  the  subject  matter  of  the 
act.  Provisions  in  statutes  may  lie  very  close  to  the  bor- 
der line  between  those  which  are  public  and  those  which 
are  private  in  their  nature.  Again,  the  same  statute  may 
contain  provisions  limited  in  their  effect  to  a  few  persons 
or  to  a  class  and  other  provisions  which  may  affect  a 
greater  number.  Public  statutes  are  frequently  spoken  of 
in  this  connection  as  synonymous  with  general  statutes  and 
they  were  originally  described  as  those  which  "relate  to 
the  kingdom  at  large.  "®^  They  have  been  held  not  to  in- 
clude those  mere  private  acts  which  affect  only  a  few  indi- 
viduals and  which  are  in  the  nature  of  a  contract  between 
the  state  and  the  beneficiaries.^*    Acts  have  been  declared 

50  Clark    V.     JanesviUe,     10    Wis.  Ashland,   12   Wall.    (U.    S.)    226,   20 

(142)   182;  Bowie  v.  Kansas,  51  Mo.  L.   Ed.   385. 

454;     Hammond    v.     Inloes,    4    Md.  52  Clark  v.  JanesviUe,  10  Wis.  178 ; 

138;    Beaty   v.    Knowler's   Lessee,    4  Mills    v.    Gleason,    11    Wis.    470,    78 

Pet.  (U.  S.)  164,  7  L.  Ed.  813.     See  Am.  Deo.  721. 

note  to   11  Am.  Dec.   787,  and  Case  63  Leland  v.  Wilkinson,  6  Pet.  '(XT. 

V.  Kelly,  supra.  S.)  317,  8  L.  Ed.  412,  is  often  cited 

Bi  Junction    Ey.    Co.    v.    Bank    of  as  an   authority   on  this   distinction, 
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public  if  they  "extend  to  all  persons  within  the  territorial 
limits  described  in  the  statute."®*  Sedgwick  defines  them 
as  "those  that  relate  to  or  bind  all  within  the  juris- 
diction of  the  law-making  power,  limited  as  that  power 
may  be  in  its  territorial  operation  or  by  constitutional  re- 
straints."®' This  definition  is  broad  enough  to  include 
those  acts  which  are  designed  to  affect  primarily  some 
locality  or  class  and  yet  which  contain  provisions  that  may 
affect  the  entire  community  or  state.®®     The  federal  su- 


but  a  reference  to  it  will  show  that 
it  was  scarcely  a  case  of  private 
act  as  contradistinguished  from  a 
public  one.  ■  Chief  Justice  Marshall 
did  say:  "The  public  laws  of  a  state 
may  without  question  be  read  in  this 
court;  and  the  exercise  of  any 
authority  which  they  contain  may  be 
deduced  historically  from  them;  but 
private  laws  and  special  proceedings 
of  the  character  spoken  of  are  gov- 
erned by  a  different  rule.  They  are 
matters  of  fact,  to  be  proved  as  such 
in  the  ordinary  manner,"  bijt  he  also 
said  that  the  evidehce  objected  to  "is 
understood  to  be  offered  to  prove 
that  certain  proceedings  have  been 
had  at  different  times  in  the  legis- 
lature of  Ehode  Island,  on  private 
petitions  of  a  similar  nature  with 
that  before  the  court;  and  that  there 
have  been  certain  usages  and  pro- 
ceedings in  the  legislature  of  Khode 
Island  in  regard  to  the  administration 
and  sale  of  the  estates  of  deceased 
persons  for  their  debts,  which  will 
establish  that  it  has  for  a  long 
pferiod  by  usage,  and  rightfully,  ex- 
ercised the  authority  contended  for 
by  the  defendant."  First  National 
Bank  of  Clarion  v.  Gruber,  87  Pa. 
468,  30  Am.  Rep.  378,  is  also  cited, 
but  the  expression  of  the  court's 
opinion  in  that  case  goes  to  show  a 
Reference  to  the  charter  of  a  bank 
Established  under  the  general  law. 


B4  Davis  V.  State,  141  Ala.  84,  109 
Am.  St.  Bep.  19,  37  South.  454; 
Bevens  v.  Baxter,  23  Ark.  387; 
West  V.  Blake,  4  Blackf.  (Ind.) 
234;  Levy  v.  State,  6  Ind.  284;  Gar- 
field Township  v.  Dodsworth  Book 
Co.,  9  Kan.  App.  752,  58  Pac. 
5fi5;  Commonwealth  v.  Bierman,  13 
Bush  (Ky.),  345;  City  of  Covington 
V.  Hoadley,  83  Ky.  444;  Eawlings  v. 
State,  2  Md.  201;  Slymer  v.  State, 
62  Md.  237;  Higgins  v.  State,  64  Md. 
419,  1  Atl.  876;  Burnham  v.  Webster, 
5  Mass.  266;  Commonwealth  v.  Mc- 
Ciirdy,  5  Mass.  324;  Harris  v.  City 
of  Quincy,  171  Mass.  472,  50  N.  E. 
1042;  North  Platte  Waterworks  Co. 
V.  City  of  North  Platte,  50  Neb.  853, 
70  Nl  W.  393 ;  Gross  v.  City  of  Ports- 
mouth, 68  N.  H.  266,  73  Am.  St.  Rep. 
586,  33  Atl.  2&6;  People  v.  McCann, 
16  N.  Y.  58,  69  Am.  Dec.  642;  Bretz 
V.  Mayor  etc.  New  York,  35  How.  Pr. 
(N.  Y.)  130;  Taylor  v.  Hoya,  9  Tex. 
Civ.  A.p,p.  312,  29  S.  W.  540 ;  Ryan  v, 
State,  32  Tex.  280  (but  see  Hailes 
V.  State,  9  Tex.  App.  170) ;  Meshke  v. 
Van  Doren,  16  Wis.  319;  Castello 
V.  Landwehr,  28  Wis.  522;  Winooski 
V.  Gokey,  49  Vt.  282;  Darling  v. 
Hitchcock,  25  U.  P.  0.  B.  463. 

B5  Sedg.  Stat.  &  Const.  Law,  p.  30. 

B6  Bevens  v.  Baxter,  23  Ark.  387; 
Bretz  V.  Mayor,  6  Bob.  (N.  Y.)  325; 
Burnham  v.  Webster,  5  Mass.  266. 
Thus  courts  have  taken  judicial  noticS 
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preme  court  quotes  approvingly  from  an  Indiana  case  as 
follows:  "Statutes  incorporating  counties,  fixing  their 
boundaries,  establishing  courthouses,  canals,  turnpikes, 
railroads,  etc.,  for  public  uses,  all  operate  upon  local  sub- 
jects. They  are  not  for  that  reason  special  or  private 
acts."  The  court  then  adds:  "In  this  country  the  dispo- 
sition has  been  on  the  whole  to  enlarge  the  limits  of  this 
class  of  public  acts  and  to  bring  within  it  all  enactments 
of  a  general  character  or  which  in  any  way  affect  the  com- 
munity at  large, "^^  and  Sedgwick  refers^*  to  this  dispo- 
sition to  treat  all  acts  of  a  general  character  or  which  in 
any  way  affect  the  community  at  large,  although  affecting 
only  a  particular  locality,  if  they  apply  to  all  persons,  as 
public  acts.^**  It  may  be  fairly  inferred  from  the  illustra- 
tions given  below  that  the  public  or  private  character  of 


of  statutes  increasing  the  jurisdiction 
of  a  given  county  court:  Meshke  v. 
Van  Doren,  16  Wis.  319;  establishing 
or  changing  a  county  seat:  State  ex 
rel.  Cothren  v.  Lean,  9  Wis.  279 ; 
regulating  the  sale  of  liquor  in  a 
given  place:  Levy  v.  State,  6  Ind. 
281;  fixing  or  changing  the  bound- 
aries of  a  city  or  county:  Common- 
wealth V.  Springfield,  7  Mass.  12; 
State  V.  Jackson,  39  Me.  291;  pro- 
hibiting fishing  within  given  limits: 
Burnham  v.  Webster,  5  Mass.  266; 
regulating  the  lumber  traffic  within 
a  stated  district:  Pierce  v.  Kimball, 
9  Me.  54,  23  Am.  Dec.  537;  anS 
making  it  felony  to  steal  the  note  of 
a  particular  bank:  United  States  v. 
Porte,  1  Cranch  C.  C.  869,  Fed.  Cas. 
No.  16,070;  improvements  in  naviga- 
ble waters:  Hammond  v.  Inloes,  4  Md. 
138;  grant  from  the  public  domain: 
People  V.  Oakland  Water  Front  Co., 
118  Cal.  234,  50  Pao.  305;  railway 
reservations:  Woods  v.  Durrett,  28 
Tex.  429;  Wright  v.  Hawkins,  28 
Tex.  452;  Duren  v.  Houston  &  T.  C. 
E.  Co.,  86  Tex.  287,  24  S.  W.  258; 
Evidenoe  I — 35 


legislative  appropriations:  Pritehard 
v.  Woodruff,  36  Ark.  196 ;  People  v. 
Stuart,  97  111.  123;  public  buildings 
and  institutions:  Douglas  v.  Branch 
Bank  of  Mobile,  19  Ala.  659;  Hauns 
v.  Central  Ky.  Lunatic  Asylum,  20 
Ky.  Law  Eep.  246,  45  S.  W.  890; 
Burlington  Mfg.  Go.  v.  Board  of 
Courthouse  etc.  Commrs.,  67  Minn. 
327,  69  N.  W.  1091;  Topp  v.  Watson, 
12  HeiSk.  (Tenn.)   411. 

57  Unity  V.  Bilrrage,  103  U.  S.  447, 
26  L.  Ed.  405;  West  v.  Blake,  4 
Blackf.  (Ind.)  234.  See,  also.  Pierce 
V.  Kimball,  9  Me.  54,  23  Am.  Dee. 
537;  New  Portland  v.  New  Vineyard, 
16  Me.  69;  Gorham  v.  Springfield,  21 
Me.  58. 

58  Sedg.  Stat.  &  Const.  Law,  p.  25. 

59  In  the  code  states  the  distinc- 
tion is  still  marked.  The  following 
is  a  type  of  the  enactment  in  such 
states:  "Public  and  private  statutes 
de(fin«d:,§  1898.  Statutes  are  public 
or  private.  A  private  statute  is  one 
which  concerns  only  certain  desig- 
nated individuals,  and  affects  only 
their  private  rights.     All  other  stat- 
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an  act  is  determined,  not  so  much  by  the  extent  of  terri- 
tory as  by  the  number  of  people  it  may  affect.®"  It  may 
also  be  taken  that  the  distinction  will  continue  to  fade 
until  only  its  historical  specter  is  left  for  future  genera- 
tions to  smile  at,  lost  in  wonder  at  its  longevity.  The  law 
must  eventually  demand  that  a  statute — any  statute — 
passed  by  the  legislature  has  only  to  be  brought  to  the 
notice  of  a  court  to  insure  its  judicial  recognition.*^ 

§  114(115).  Bank  and  railway  charters. — ^In  discussing 
the  question  of  judicial  notice  of  bank  and  railway  char- 
ters, the  first  consideration  must  always  be  whether  the 
institutions  owe  their  existence  to  a  special  act  incorporat- 
ing them,  or  a  general  law  under  which,  they  and  similar 
corporations  may  be  legally  created.  For  although,  in  our 
opinion,  already  expressed,  there  should  be  no  difference  in 
the  regard  in  which  the  creative  law  is  held,  there  can  be 
no  question  at  all  but  that  the  general  law  under  which  all 
corporations  may  be  created  cannot  in  any  aspect  be  re- 
garded as  other  than  a  public  statute.  So  that  the  consid- 
eration is  narrowed  to  those  which  are  specially  created  by 
a  particular  statute.  Although  banks  and  railroad  com- 
panies are  corporations  organized  for  private  gain,  their 
charters  generally  contain  provisions  which  directly  or  in- 
directly affect  the  entire  community;  such  charters  are  by 
the  weight  of  authority  public  acts,  of  which  the  courts 
take  judicial  cognizance."^    However,  in  some  of  the  cases 

utes  are  public,  in  whieh  are  included  62  Crawford    v.    Planters'    &    Mer- 

statutes  creating  or   affecting   corpo-  chants'  Bank  of  Mobile,  6  Ala.  289; 

rations":    Cal.   Code   Civ.   Proc.     For  Hammett  v.  Little  Rock  &  N.  E.  Co.,  20 

other   definitions   of   public   acts,   see  Ark.   204;    State  v.  Watkins,  6   Ark. 

6  Words  and  Phrases,  p.  5772.  123 ;   McKiel  v.  Eeal  Estate  Bank,  4 

60  State  ex  rel.  Cothren  v.  Lean,  Ark.  592;  Davis  v.  Bank  of  Fulton,  31 
9  Wis.  279;  Clark  v.  Janesville,  10  Ga.  69;  Jackson  v.  State,  72  Ga.  28; 
Wis.  136.     See  cases  already  cited.  Terry  v.  Merchants  &  i*lanters'  Bank, 

61  See  generally  on  this  subject  the  66  Ga.  177;  Fuller  v.  Rapid  Transit 
extended  notes  to  Lanfear  v.  Mestier  Co.,  16  Haw.  1;  Danville  Company  v. 
(18  La.  Ann.  497),  89  Am.  Dec.  663,  State,  16  Ind.  456;  Bank  of  Common- 
and  to  Olive  v.  State  (86  Ala.  88,  5  wealth  v.  Spilman,  3  Dana  (Ky.), 
South.  653),  4  L.  E.  A.  33.                   '     150;  Chicago,  St.  L.  &  N.  O.  E.  Co. 
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holding  this  rule,  the  statute  in  question  was  by  its  terms 
declared  to  be  public,  in  which  case  the  courts  must  take 
judicial  cognizance  of  the  act  and  those  corporations  which 
come  under  its  provisions.^^  The  contrary  rule  has  been 
maintained  in  other  cases,  and  hence  has  arisen  a  slight 
conflict,  hardly  worthy  of  the  name,  as  the  weight  of 
authority  is  clearly  in  favor  of  regarding  these  acts  as  pub- 
lic, and  apart  from  authority  altogether  the  courts  are  tak- 
ing the  broad  common-sense  view  that  where  the  rights  of 
the  public  may  be  involved,  they  will  not  restrict  their 
cognizance  so  as  to  give  effect  to  the  pleading  which  calls 
for  proof  of  the  act.  And  it  narrows  itself  down,  after  all, 
almost  to  the  mere  matter  of  pleading  and  proving  the 
statute  in  question.^*     For  obvious  reasons  courts  do  not 


T.  Liebel,  27  Ky.  Law  Eep.  716,  86 
S.  W.  549 ;  Agnew  v.  Bank  of  Gettys- 
tnrg,  2  Har.  &  G.  (Md.)  478;  Whit- 
tington  V.  farmers'  Bank,  5  Har.  & 
J.  401  (489) ;  Towson  v.  Havre-de- 
Grace  Bank,  6  Har.  &  J.  (Md.)  47, 
14  Am.  Dee.  254;  Jones  v.  Fales,  4 
Mass.  345;  Brakken  v.  Minneapolis 
&  St.  L.  E.  Co.,  29  Minn.  41,  11  N. 
W.  124;  Case  of  Kogers,  2  Me.  303; 
Hall  V.  Brown,  58  N.  H.  93;  Bank 
of  TTtica  V.  Smeedes,  8  Cow.  (N.  Y.) 
662;  Smith  v.  Strong,  2  Hill  (N.  T.), 
241;  Mayor  etc.  of  Jersey  City  v. 
Railway  Co.,  70  N.  J.  L.  360",  57  Atl. 
445;  Cincinnati,  "W.  &  B.  R.  Co.  v. 
Hoffihines,  46  Ohio  St.  643,  22  N.  B. 
871;  Brown  v.  State,  11  Ohio,  277; 
Bank  of  Newberry  v.  Railroad  Co.,  9 
Rieh.  (S.  C.)  495;  Owen  v.  State,  5 
Sneed  (Tenn.),  493;  Williams  v.  XTnion 
Bank,  2  Humph.  (Tenn.)  339;  State 
V.  Shelton,  7  Humph.  (Tenn.)  31; 
Shaw  V.  State,  3  Sneed  (Tenn.),  86; 
Wright  V.  Hawkins,  28  Tex.  452, 
471;  Hays  v.  Northwestern  Bank,  9 
Gratt.  (Va.)  127;  State  v.  Randall, 
2  Aik.  (Vt.)  89;  Hart  v.  Baltimore 
&  O.  R.  Co.,  6  W.  Va.  336;  State 
T.  Baltimore  &  0.  R.  Co.,  15  W.  Va. 


862,  392,  36  Am.  Rep.  803;  North- 
western Bank  of  Virginia  v.  Machir, 
18  W.  Va.  271;  Farmers'  Bank  v. 
Willis,  7  W.  Va.  31;  Case  v.  Kelly, 
133  tr.  S.  21,  33  L.  Ed.  513,  10  Sup. 
Ct.  Rep.  2,16;  Central  Bank  v.  Tay- 
loe,  2  Cranch  C.  C.  427,  5  Fed.  Cas. 
No.  2548. 

63  See  cases  last  cited;  and  also 
Durham  v.  Daniels,  2  G.  Greene 
(Iowa),  518;  Anderson  v.  Kerns 
Draining.  Co.,  14  Ind.  199,  77  Am. 
Dec.  63;  Eel  River  Draining  Assn.  v. 
Topp,  16  Ind.  242;  Delawater  v.  Sand 
Creek  Ditching  Co.,  26  Ind.  407 ; 
Cicero  Hygiene  Drain  Co.  v.  Craig- 
head, 28  Ind.  274;  State  v.  McAllis- 
ter, 24  Me.  139;  State  v.  Webbs 
River  Imp.  Co.,  97  Me.  559,  55  Atl. 
495;  People  v.  River  Raisin  &  L.  E. 
R.  Co.,  12  Mich.  389,  86  Am.  Rep. 
64;  People  v.  De  Mill,  15  Mich.  164, 
93  Am.  Deo.  179. 

64  First  National  Bank  v.  Gruber, 
87  Pa.  468,  30  Am.  Rep.  378;  Man- 
dere  V.  Bonsignore  Savings  Bank,  28 
La.  Ann.  415;  Perry  v.  Railroad  Co., 
55  Ala.  413,  28  Am.  Rep.  740;  Atchi- 
son, T.  &  S.  F.  Ry.  V.  Blackshire,  1,0 
Kan.  477.    In   Cinoinnati,  W.  &,  B- 
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take  judicial  notice  of  private  corporations  organized  un- 
der general  laws ;  nor  of  their  seals,®*^  and  it  may  be  re- 
marked that,  under  the  modem  constitutional  prohibitions 
against  special  legislation,  the  distinction  between  public 
and  special  or  private  acts  is  becoming  of  less  importance, 
and  will,  as  we  have  ventured  to  forecast,  at  no  distant 
date  entirely  disappear. 

§  115(116).  Municipal  charters. — There  is  practically  a 
consensus  of  opinion  that  judicial  notice  should  be  taken 
of  the  acts  incorporating  municipalities,  for  the  reason  that 
acts  incorporating  cities,  villages  and  other  municipal  cor- 
porations may  be  regarded  as  inherently  public,  or,  if  local 
in  their  general  character,  as  containing  certain  provisions 
which  may  affect  the  general  public.  Whatever  may  be 
the  grounds  of  the  rule,  the  courts  have  generally  taken 
judicial  notice  of  such  acts,  whether  declared  to  be  public 
or  not.*^    As  we  have  indicated,  there  is  a  slight  conflict 


B.  Co.  V.  Hoffhines,  46  Ohio  St.  643, 
a2  N.  E.  871,  the  court  said:  "There 
is  apparent  conflict  of  decision  in 
this  state  as  to  what  laws  will  be 
judicially  noticed,  and  there  is  at 
least  doubt  whether  the  act  of  March 
21,  1851,  can  be  so  noticed.  The 
holding  in  Brown  v.  State,  11  Ohio, 
277,  is  aiithority  to  the  efPeet  that 
such  a  law  can  be  noticed,  while  the 
decision  in  Pittsburg  etc.  Ry.  Co.  v. 
Moore,  33  Ohio  St.  384,  31  Am.  Rep. 
543,  is  to  the  contrary.  We  will  not 
here  attempt  to  reconcile  these  cases. 
But  it  may  be  said  of  the  earlier  act, 
that,  although  it  is  in  the  form  of  a 
special  law,  and  classed  among  the 
local  laws  in  the  yearly  volume,  yet 
it  is  of  a  public  rather  than  private 
nature,  inasmuch  as  it  contains 
grants  of  sovereignty,  interesting  as 
well  the  community  whose  rights  are 
thereby  contracted,  as  the  corporators 
whose  rights  are  thereby  enlarged. 
And  assuming,  without  holding,  that 


both  acts  referred  to  may  be  judicially 
noticed,  there  still  remains  the  question 
whether  the  contents  of  the  commis- 
sioners' report  can  be  so  treated." 

64a  Grifang  Co.  v.  Winfield,  53  Fla. 
589,   43   South.   687.. 

65  Case  v.  Mobile,  30  Ala.  538; 
City  of  Bessemer  i.  Carroll,  154  Ala. 
506,  45  South.  419;  Badgett  v.  State, 
157  Ala.  20,  48  South.  54;  Smitha  v. 
Flournoy's  Admr.,  47  Ala.  345,  361; 
Alabama  Gold  L.  Ins.  Co.  v.  Cobb,  57 
Ala.  547;  Mayor  v.  Wetumpka  Wharf 
Co.,  63  Ala.  611,  625;  De  Baker  v. 
Southern  California  E.  Co.,  106  Cal. 
257,  272,  46  Am.  St.  Rep.  237,  39 
Pac.  610;  Bituminous  Lime  Rock 
Pav.  &  Imp.  Co.  V.  Fulton  (Cal.), 
33  Pac.  1117;  Stoner  v.  Los  Angeles, 
8  Cal.  App.  607,  97  Pac.  692;  Peo- 
ple V.  Potter,  35  Cal.  110;  Downs  v. 
Commissioners  of  Town  of  Smyrna,  2 
Penne.  (Del.)  132,  45  Atl.  717;  West 
V.  Blake,  4  Blaekf.  (Ind.)  234; 
Swails  v.  State,  4  Ind.  516;  Hard  t. 
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upon  the  question,  but  it  need  hardly  be  considered  in  the 
face  of  the  mass  of  decisions  the  other  way.^''  Hence  the 
corporate  existence  or  powers  of  such  bodies  need  not  be 
alleged  nor  proved.^''    But  the  fact  that  a  city  or  other 


City  of  Decorah,  43  Iowa,  313;  Coe 
College  V.  City  of  Cedar  Bapids,  120 
Iowa,  541,  95  N.  W.  267;  Stier  v. 
City  of  Oskaloosa,  41  Iowa,  353; 
Pitts  V.  Lewis,  81  Iowa,  51,  46  N. 
W.  739;  Prell  v.  McDonald,  7  Kan. 
426,  12  Am.  Eep.  423;  Common-, 
wealth  V.  Newport  L.  &  A.  Turnpike 
Co.,  30  Ky.  Law  Eep.  1235,  100  S.  W. 
871;  Attorney  General  v.  McCabe, 
172  Mass.  417,  52  N.  E.  717;  Shartle 
V.  City  of  Minneapolis,  17  Hinn.  308; 
State  V.  Tosney,  26  Minn.  262,  3  N. 
W.  345 ;  Homberger  v.  State,  47  Neb. 
40,  66  N.  W.  23;  Bode  v.  State,  80 
Neb.  74,  113  N.  W.  996;  Winnipise- 
ogee  Lake  Co.  v.  Young,  40  N.  H. 
420,  428;  People  v.  Breese,  7  Cow. 
(N.  y.)  429;  Board  v.  Buckley,  82 
S.  G.  352,  64  S.  E.  163 ;  State  v.  Mur- 
freesboro,  11  Humph.  (Tenn.)  217; 
Dwyer  v.  City  of  Brenham,  65  Tex. 
526;  Temple  v.  State,  15  Tex.  App. 
304,  49  Am.  Bep.  200 ;  Austin  v.  Por- 
bis,  99  Tex.  234,  89  S.  W.  405;  City 
of  Houston  V.  Dooley,  40  Tex.  Civ. 
App.  371,  89  S.  W.  777;  Briggs  v. 
Whipple,  7  Vt.  15;  Atherton  v.  Vil- 
lage of  Essex  Junction,  83  Vt.  218, 
Ann.  Cas.  1912 A,  339,  74  Atl.  1118; 
French  v.  Barre,  58  Vt.  567,  5  Atl. 
568;  Beasley  v.  Town  of  Beekley,  28 
W.  Va.  81;  City  of  JanesviUe  v.  Mil- 
waukee &  M.  E.  Co.,  7  Wis.  484; 
Smith  V.  City  of  JanesviUe,  52  Wis. 
680,  9  N.  W.  789;  O'Connor  v.  The 
City  of  Ton  du  Lao,  101  Wis.  83,  76 
N.  W.  1116 ;  Castello  v.  Landwehr,  28 
Wis.  522;  Alexander  v.  Milwaukee, 
16  Wis.  247.  See;  also,  the  recent 
cases:  State  v.  Joseph  (Ala.),  57 
South.  942;  Owens  v.  Dudley,  162 
Cal.  422,  122  Pae.  1087;  Muntzing  v. 


Newsom,  2.2  Colo.  App.  446,  125 
Pac.  130;  Denver  City  T.  Co.  v.  Car- 
son, 21  Colo.  App.  604,  123  Pae.  680; 
Tenet  v.  MeCuistion  (Tex.),  147  S. 
W.  867;  White  Townsite  Co.  v.  City 
of  Moorhead  (Minn.),  138  N.  W. 
939. 

66  Inhabitants  of  Town  of  Butler 
V.  Eobinson,  75  Mo.  192;  Loper  v. 
Mayor  and  Aldermen  of  St.  Louis,  1 
Mo.  681;  Apitz  v.  Missouri  Pac.  E. 
Co.,  17  Mo.  App.  419;  O'Brien  v. 
Wabash,  St.  L.  &  P.  E.  Co.,  21  Mo. 
App.  12;  Wisdom  v.  Wabash,  St.  L. 

6  P.  E.  Co.,  19  Mo.  App.  324;  Bowie 
V.  Kansas  City,  51  Mo.  454;  Tilford 
V.  Mayor  &  Aldermen  of  Woodbury, 

7  Humph.  (Tenn.)  190;  City  of 
Paris  V.  Tucker,  101  Tex.  99,  104  S. 
W.  1046;  but  see  City  of  Houston  v. 
Dooley,  supra. 

67  Bessemer  v.  Carroll,  154  Ala. 
50'6,  45  South.  419;  State  v.  Mat- 
thews, 153  Ala.  646,  45  South.  307; 
Frost  V.  Clements,  153  Ala.  654,  45 
South.  203;  Arndt  v.  Cullman,  132 
Ala.  540,  90  Am.  St.  Eep.  922,  31 
South.  478;  City  of  Selma  v.  Per- 
kins, 68  Ala.  145;  City  Council  of 
Montgomery  v.  Hughes,  65  Ala.  201; 
Perryman  v.  City  of  Greenville,  51 
Ala.  507;  City  of  Miami  v.  Miami 
Eealty  etc.  Co.,  57  Fla.  366,  49  South. 
55;  People  v.  Wilson,  3  HI.  App. 
368 ;  Macey  v.  Titcombe,  19  Ind.  135 ; 
Baumann  v.  Granite  Sav.  Bank  & 
Trust  Co.,  66  Minn.  227,  68  N.  W. 
1074;  Stone  v.  Auerbaeh,  133  App. 
Div.  75,  117  N.  Y.  Supp.  734;  Nay- 
lor  V.  MoCoUoch,  54  Or.  305,  103 
Pac.  68;  State  v.  Mayor  &  Alder- 
men of  Murfreesboro,  11  Humph. 
(Tenn.)    217;   East  Tennessee,  V.  & 
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community  has  become  incorporated  by  performing  the  con- 
ditions prescribed  by  a  general  law  must  be  proved.  It  is 
not  the  duty  of  courts  to  take  judicial  notice  of  the  execu- 
tion of  statutes;  the  various  modes  by  which  statutes  are 
carried  into  effect  by  the  executive  government  or  others 
are  mere  facts  and  must  be  proved  as  such.*^  However, 
when  special  legislation  is  forbidden,  and  a  statute  permits 
a  city  charter  to  be  amended  by  ordinance  of  the  city 
adopting  statutory  provisions,  the  court  will  take  notice  of 
such  amendment  by  ordinance.*'  If,  however,  it  appears 
from  the  record  that  a  municipality  has  exercised  corpo- 
rate powers  under  a  general  law,  the  court  may  take  notice 
of  its  organization. ''* 


G.  E.  Co.  V.  Mayor  etc.  of  Morris- 
town  (Tenu.  Ch.),  35  S.  W.  771; 
Bluitt  V.  State,  56  Tex.  Cr.  528,  121 
S.  W.  168;  Village  of  Winooski  v. 
Gokey,  49  Vt.  282;  Satterfield  v. 
Commonwealtli,  105  Va.  867,  52  S.  E. 
979;  Davey  v.  City  of  Janesville,  111 
Wis.  628,  87,  N.  W.  813;  Durcli,  v. 
Chippewa  Co.,  60  Wis.  227,  19  N. 
W.  79;  Alexander  v.  City  of  Milwau- 
kee, 16  Wis.  247;  Terry  v.  City  of 
Milwaukee,  15  Wis.  490.  It  is  not 
necessary  to  prove  the  power  to  im- 
prove streets,  to  sue  and  to  be  sued 
and  to  pass  ordinances  and  by-laims: 
Smith  V.  Janesville,  52  Wis.  680,  9 
N.  W.  789;  Case  v.  Mobile,  30  Ala. 
538;  Payne  v.  Treadwell,  16  Cal. 
221;  Macey  v.  Titcombe,  19  Ind.  135; 
State  V.  Sherman,  42  Mo.  210; 
Janesville  v.  Milwaukee  By.  Co.,  7 
Wis.  484;  nor  need  the  repeal  of 
such  acts  be  proyed;  Belmont  v.  Mor- 
rill, 69  Me.  314;  nor  of  supplemen- 
tary or  amendatory  acts:  Newark 
Bank  v.  Assessors,  30  N.  J.  L.  13; 
Unity  V.  Burrage,  103  U.  S.  447,  26 
L.  Ed.  405. 

68  Johnson  v.  Common  Council  of 
City  of  Indianapolis,  16  Ind.  227; 
Hard  v.  City  of  Becorah,  43  Iowa, 
313;    Coe   College   v.   City   of   Cedar 


Rapids,  120  Iowa,  541,  95  N.  W.  267; 
State  V.  Pittman,  10  Kan.  593;  State 
V.  Ricksecker,  73  Kan.  495,  85  Pac. 
547;  Brownsville  v.  Arbuekle,  30  Ky. 
Law  Eep.  414,  99  S.  W.  239;  Canal 
Co.  V.  Railway  Co.,  4  Gill  &  J.  (Md.) 
1;  City  of  Hopkins  v.  Kansas  City, 
St.  J.  &  C.  R.  R.  Co.,  79  Mo.  98; 
State  V.  Cleveland,  80  Mo.  108;  Ag- 
new  V.  Pawnee  City,  79  Neb.  603, 
113  N.  W.  236;  Temple  v.  State,  15 
Tes.  App.  304,  49  Am.  Eep.  200; 
Patterson  v.  State,  12  Tex.  App.  222; 
Temple  v.  State,  15  Tex.  App.  304, 
49  Am.  Rep.  300,  and  note.' 

69  Davey  v.  Janesville,  111  Wis. 
628,  87  N.  W.   813. 

70  In  Illinois,  in  an  action  for  a 
penalty  for  the  violation  of  a  village 
ordinance,  it  appeared  there  was  a 
special  law  under  which  the  "town 
of  Bradford"  could  be  and  no  doubt 
was  organized,  but  there  was  no  law 
other  than  an  act  of  1872  under 
which  it  could  be  organized  as  a  vil- 
lage. It  could  only  be  a  village  un- 
der the  general  incorporation  act. 
Evidence  was  found  in  the  record 
that  it  had  assumed  to  act  as  a  vil- 
lage incorporation  in  the  passage  of 
ordinances  and  the  bringing  of  suits 
in   its   corporate    name,    and    it   ap- 
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§  116  (117).  Ordinances  and  other  acts  of  municipal 
bodies. — It  is  almost  supererogatory  to  set  down  tliat  courts 
do  not  take  judicial  cognizance  of  ordinances  and  other 
acts  of  municipal  bodies.  It  would  be  a  ridiculous  exten- 
sion of  the  catalogue  of  those  things  which  a  court  for  good 
reasons  has  judicially  to  know,  to  fasten  upon  them,  and 
to  save  municipal  bodies  the  trouble  of  proving  them,  offi- 
cial cognizance  of  such  acts.  Nor  does  there  exist  any 
valid  reason  why  the  municipal  bodies  should  thus  evade 
formal  proof  of  those  things  which  are  seldom  found 
not  easily  susceptible  of  proof.  It  is  sufficiently  burden- 
some upon  the  court  to  be  required  to  take  cognizance  of 
all  acts  creating  municipal  corporations  and  their  powers. 
They  have  uniformly  refused  to  take  cognizance  of  the 
acts  and  ordinances  of  such  bodies  or  of  the  time  when  such 
ordinances  take  effect,  except  upon  due  proof;  ''^  such,  for 


peared  the  offense  of  which  defend- 
ant was  convicted  was  committed 
within  the  corporate  limits  of  the 
"village  of  Bradford."  The  court 
said  that  this  wm  evidence  of  the 
existence  of  the  village  of  Bradford, 
and  as  it  was  known  there  was  no 
such  village  under  any  special  law 
of  the  state,  the  court  assumed  that 
it  must  be  under  the  general  law; 
and,  as  was  said  in  Brush  v.  Ijemma, 
77  111.  496,  without  proof  that  all 
the  requirements  of  the  statute  had 
been  complied  with,  judicial  notice 
would  be  taken  of  the  change  of  its 
organization  under  the  general  laws: 
Doyle  V.  Village  of  Bradford,  90  HI. 
416. 

Tl  Furhman  v.  Huntsville,  54  Ala. 
263;  Badgett  v.  State,  157  Ala.  20, 
48  South.  54;  liiundry  Co.  v.  Lomax, 
166  Ala.  612,  52  South.  347;  Strick- 
land V.  Little  Eock,  68  Ark.  483,  60 
S.  W.  26;  Gardner  v.  State,  80  Ark. 
264,  269,  97  S.  W.  48;  Metteer  v. 
Sinith,  156  Cal.  572,  105  Pac.  735; 
May  V.  Craig,  13  Cal.  App.  368,  109 
Pac.  842;  Garland  v.  Denver,  11  Colo. 


534,  19  Pac.  460;  Freeman  v.  State, 
19  Pla.  552;  Logan  v.  Childs,  51  Pla. 
233,  41  South.  197;  Hill  v.  Atlanta, 
135  Ga.  697,  5  Ann.  Cas.  614,  54  S. 
E.  354;  Dorsey  v.  State,  7  Ga.  App. 
366,  66  S.  E.  1096;  Moore  v.  Jones- 
boro,  107  Ga.  704,  33  S.  E.  435; 
Western  etc.  E.  Co.  v.  Toung,  81  Ga. 
397,  12  Am.  St.  Eep.  320,  7  S.  E. 
912;  People  v.  Buchanan,  1  Idaho, 
681;  People  v.  Heidelberg  Garden 
Co.,  233  HI.  290,  297,  84  N.  E.  230; 
Condon  v.  Chicago,  249  111.  596,  94 
N.  E.  976;  Illinois  Cent.  R.  Co.  v. 
AshUne,  171  111.  313,  49  N.  E.  521 ; 
Lasher  v.  Littell,  104  111.  App.  211 
(affirmed  in  202  111.  551,  67  N.  E. 
372);  Munson  v.  Penno,  87  111.  App. 
655;  Wolf  v.  Keokuk,  48  Iowa,  ,129; 
State  V.  Leiber,  11  Iowa,  407;  Sulli- 
van V.  Darratt,  83  Kan.  799,  109  Pac. 
777;  Watt  V.  Jones,  60  Kan.  201,  56 
Pae.  16;  McPherson  v.  Nichols,  48 
Kan.  430,  29  Pae.  679;  Lucker  v. 
Commonwealth,  4  Bush  (Ky.),  440; 
Home  V.  Mehler,  64  S.  W.  918,  23 
Ky.  Law  Eep.  1176;  Lucker  v.  Com- 
monwealth,    4     Bush     (Ky.),     440; 
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example,  as  ordinances  establishing  streets,''^  tlie  acts  of 
county  boards,''^  regulations  of  a  canal  board,^*  and  land 
acts  of  a  county  in  adopting  township  organization.''^  In 
a  Wisconsin  case,  a  village  charter  provided  that  all  courts 
must  take  judicial  notice  of  the  ordinances  of  the  village. 
Although  the  decision  was  rendered  on  other  grounds, 
Judge  Dixon  thus  expressed  his  views  of  the  act:  "It  is 


Burke  v.  Tricalli,  124  La.  774,  50 
South.  710;  Chappuis  v.  Marmouget, 
104  La.  1,  28  South.  920;  Laviosa 
V.  Chicago  etc.  E.  Co.,  McGloin 
(La.),  299;  Shanfelter  v.  Baltimore, 
8.0  Md.  483,  27  L.  E.  A.  648,  31  Atl. 
439;  Central  Sav.  Bank  v.  Baltimore, 
71  Md.  515,  18  Atl.  &09,  20  Atl.  283; 
O'Brien  v.  Woburn,  184  Mass.  598,  69 
N.  E.  350;  Attorney  General  v.  Mo- 
Cabe,  172  Mass.  417,  52  N;  E.  717; 
Winona  v.  Burke,  23  Minn.  254; 
Tarkio  v.  Loyd,  179  Mo.  600,  78  S. 
W.  797;  St.  Louis  v.  Roche,  128  Mo. 
541,  31  S.  W.  915;  St.  Louis  v. 
Ameln,  235  Mo.  669,  139  S.  W.  429; 
Canton  v.  Madden,  120  Mo.  App.  404, 
96  S.  W.  699;  St.  Louis  v.  Theatre 
Co.,  202  Mo.  690,  100  S.  W.  627; 
Porter  v.  Waring,  69  N.  Y.  250;  New 
York  V.  Trust  Co.,  104  App.  Div. 
223,  93  N.  Y.  Supp.  937;  Milton  v. 
Grigsby,  132  App.  Div.  854,  117  IST. 
Y.  Supp.  455;  Daly  v.  O'Brien,  60 
Misc.  Eep.  423,  112  N.  Y.  Supp.  304; 
Collender  v.  Eeardon,  121  N.  Y. 
Supp.  531;  Cunningham  v.  Ponca 
City,  27  Okl.  858,  113  Pac.  919.  See 
the  late  cases:  Adler  v.  Martin 
(Ala.),  59  South.  597;  Coors  v. 
Brock,  22  Colo.  App.  470,  125  Pac. 
599;  District  of  Columbia  v.  Petty, 
37  App.  D.  C.  156;  Budeson  v.  Glover 
(La.),  59  South.  817;  State' v.  New 
Orleans,  130  La.  195,  57  South.  798; 
City  of  New  York  v.  Seely-Taylor 
Co.,  149  App.  Div.  98,  133  N.  Y. 
Supp.  808;  City  of  New  York  v. 
Corn,  75  Miso,  Eep.  463,  133  N.  Y. 


Supp.  459;  People  v.  Cfeelman,  150 
App.  Div.  746,  135  N.  Y.  Supp.  718; 
House  v.  Chicago  etc.  E.  Co.  (S.  D.), 
138  N.  W.  809;  Toledo  v.  Libbie, 
19  Ohio  C.  C.  704,  8  Ohio  Cir.  Dec. 
589;  City  v.  Cohen,  13  Wkly.  Notes 
Cas.  (Ohio)  468;  Lancaster  v.  Harsh, 
1  Lan.  L.  Eev.  209;  Charleston  v. 
Ashley  Phosphate  Co.,  34  S.  C.  541, 
13  S.  E.  845;  Tilford  v.  Woodbury, 
7  Humph.  (Tenn.)  190;  Interna- 
tional etc.  R.  Co.  V.  Hall,  35  Tex.  Civ. 
App.  545,  81  8.  W.  82;  Karohmer 
V.  State  (Tex.  Cr.  App.),  134  S. 
W.  700;  Wilson  v.  State,  16  Tex. 
App.  497;  Austin  v.  Walton,  68  Tex. 
507,  5  S.  W.  70;  State  v.  Soragan, 
40  Vt.  450;  Norfolk  etc.  Tract  Co. 
V.  Forrest,  109  Va.  658,  64  S.  E. 
1034;  State  v.  Koek,  138  Wis.  27, 
119  N.  W.  839;  Stittgeu  v.  Bundle, 
99  Wis.  78,  74  N.  W.  536;  Horn  v. 
Chicago  etc.  E.  Co.,  38  Wis.  463; 
Petit  V.  May,  34  Wis.  666;  Stutsman 
V.  Cheyenne,  18  Wyo.  499,  113  Pac. 
322;  Chortaw  E.  Co.  v.  Hamilton,  182 
Fed.  117.  See,  also,  note  to  Hill  v. 
Atlanta  (125  Ga.  697,  54  S.  E.  354), 
5  Ann.  Cas.  614.  As  to  proof  of  the 
statutes  of  the  state,  see  §  501,  post. 

72  Porter  v.  Waring,  69  N.  Y.  251. 

TS  Indianapolis  Ey.  Co.  v.  Caldwell, 
9  Ind.  379. 

1*  Palmer  v.  Aldridge,  16  Barb. 
(N.  Y.)    131. 

75  State  V.  Cleveland,  80  Mo.  108; 
Johnson  v.  Common  Council,  16  Ind. 
227. 
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diiBcult  to  perceive  how  the  legislature  can  thrust  knowl- 
edge into  the  heads  of  the  judges  in  this  way  or  what  good 
can  come  of  the  enactment  unless  parties  interested  bring 
the  ordinances  or  copies  of  them  into  court  and  put  them 
in  •evidence  in  the  u^ual  way."^®  The  rule  as  to  ordinances 
is  subject  to  the  qualification  that  a  municipal  court  may 
take  judicial  notice  of  the  ordinances  of  the  municipality;'"^ 
and  on  appeal  therefrom  it  has  been  held  that  the  appellate 
court  is  governed  by  the  same  rule  as  the  municipal  court.''* 
There  is  a  conflict,  however,  on  the  point.  We  cannot  see 
how  the  appellate  court  can  be  asked  to  take  judicial  no- 
tice of  such  ordinances  in  some  cases  and  not  in  others, 
especially  on  the  ground  that  the  municipal  court — an  in- 
ferior court — so  recognized  them.  A  superior  court  does 
not  do  so,  and  yet  the  court  of  appeal  has  been  asked  to 
avow  knowledge  of  what,  of  course,  is  not  on  the  record 
and  which  cannot  possibly  be  within  the  same  range  of 
their  judicial  observation  as  it  was  within  that  of  the  mu- 
nicipal judicial  officer.  This  is  the  view  which  has  com- 
mended itself  to  a  great  many  authorities,  and  may  be 
taken  to  be  the  better  law.  There  is  very  little  difficulty 
in  proving  such  ordinances,  and  the  appellate  court  is  far 
better  able  to  deal  satisfactorily  with  the  appeal  case  if 

76  Pettit  V.  May,  34  Wis.  674;  Cox  Atl.   136;   Wright  v.   Trenton,  51  N. 
V.  City  of  St.  Louis,  11  Mo.  131.  J.   L.   497,    17    Atl.    1103;     Keck   v, 

77  Ex  parte  Davis,  115  Cal.  445,  47  Cincinnati,  4  Ohio   S.   &  C.   PI.  Dee, 
Pac.  258;  Taylor  v.  Sandersville,  118  324,  3  Ohio  C.  C.  320;   Anderson   v 
Ga.  63,  44  S.  E.  845;  Hill  v.  Atlanta,  O'Donnell,  29  S.   C.  355,  13  Am.  St 
125  Ga.  697,  5  Ann.  Gas.  614,  54  S.  Bep.   728,   1  L.  E.   A.   632,   7   S.   E, 
E.  '354;    Houren   v.   E.   Co.,    236   111.  523;  In  re  Oliver,  21  S.  C.  318,  323 
620,  127  Am.  St.  Rep.  309,  20  L.  E.  53  Am.  Eep.  681;  Moundsville  v.  VeL 
A.,   N.   8.,     1110,     8'6    N.    E.     611;  ton,   35  W.  Va.  217,  13   S.  E.   373 
Seranton   v.    Danenbaum,    109     Iowa,  Wheeling  v.  Black,  25  W.  Va.  266. 
95,   80  N.  W.   221;   Laporte  City  v.  78  Clare   v.   State,    5    Iowa,    509 
Goodfellow,   47   Iowa,   572;     State  v.  Solomon    v.    Hughes,    24    Kan.    211 
Leiber,  11  Iowa,  407;  West  v.  Colum-  City  of  Portland  v.  Yick,  44  Or.  439, 
bus,    20    Kan.    633;    State    v.    Judge  102  Am.   St.  Eep.  633,  75  Pac.  706 
Criminal  Dist.   Ct.,   105   La.   758,   30  Moundsville    v.    Velton,    35    W.    Va, 
South.  105;    St.  Louis  v.  Eoohe,  128  217,  13  8.  B.  373;  March  v.  Common- 
Mo.   541,   31   S.  W.   915;    Steiner  v.  wealth,  12  B.  Mon.  (Ky.)  25;  Strauss 
State,  78  Neb.  147,  110  N.  W.  723;  v.  Conneaut,  23  Ohio  C.  C.  320. 
Byer  v.  Harris,  77  N.  J.  L.  304,  72 
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the  ordinance  is  before  ttem.  The  statutes  invariably  pro- 
vide a  safe  and  easy  method  by  which  the  proof  may  be 
made.  In  Colorado,  a  very  temperate  expression  of  the 
law  is  in  these  words:  "Some,  however,  hold  that  when 
such  prosecutions  are  begun  before  municipal  courts  as 
was  this,  those  courts  will  judicially  notice  these  ordi- 
nances, and,  being  thus  advised  of  their  terms,  will  enforce 
penalties,  if  the  case  is  otherwise  made  out.  They  do  not 
agree,  however,  respecting  the  duty  of  courts  to  which  the 
case  may  be  taken  on  appeal.  Some  incline  to  the  opinion 
that,  as  the  courts  where  the  case  was  begun  are  bound  to 
take  judicial  notice  of  the  ordinance  under  which  the  pros- 
ecution is  laid,  if  the  case  is  triable  de  novo,  the  appellate 
court  will  pursue  the  same  practice,  and  are  bound  by  the 
same  rule.  The  general  weight  of  authority,  however,  is 
against  this  contention.  Most  of  them  hold  that,  where 
the  case  goes  up  on  appeal,  although  it  may  be  triable  de 
novo,  the  procedure  in  appellate  courts  must  be  what  it 
would  have  been  had  the  case  been  originally  begun  in  the 
jurisdiction."'"  But  if  statutes,  purely  private  or  of  an- 
other state,  or  municipal  ordinances  are  incorporated  into 
a  public  statute  of  the  state  or  act  of  Congress,  they  thereby 
become  public  and  subjects  of  judicial  notice.*"  And  the 
same  rule  applied  if  a  statute  directs  that  judicial  notice 
be  taken  of  an  ordinance.*^ 


79  Dill,   Mun.   Corp.,   §   413;    Horr, 
&  B.  Mun.  Ord.,  §  184  et  seq.;  Shan^ 
felter  v.   City  of  Baltimore,  80  Md 
483,   27  L.  E.  A.   648,   31   Atl.   439 
City  of  St.  Louia  v.  Eoohe,  128  Mo 


V.  Eugene,  53  Or.  289,  18  Ann.  Cas. 
188,  100  Pac.  306,  and  Louisiana 
eases  from  Hassard  v.  Municipality 
Np.  2,  7  La.  Ann.  495,  to  State  v. 
Judge  Crim.  Dist.  Ct.,  105  La.  758, 


541,  31  S.  W.  915;  Green  v.  City  of  30  South.  105. 

Indianapolis,    22    Ind.    192;    City    of  80  Flanigeu  v.  Washington  Ins.  Co., 

Winona  v.  Burke,  23  Minn.  254;  Mc-  7    Barr.     (Pa.)      306;    Canal    Co.    v. 

Intosh  V.  City  of  Pueblo,  9  Colo.  App.  Railroad  Co.,  4  G-Ul  &  J.  (Md.)  1. 

460,    48   Pac.    969;    Garland   v.   Den-  81  Unless     expressly     directed     by 

ver,     11     Colo.     534,     19    Pac.     460;  statute,  neither  this  court  nor  the  su- 

Greeley  v.  Hamman,  12  Colo.  94,  20  perior  court  can  take  judicial  cogni- 

Pac.  1;   Central  Sav.  Bank  v.  Baiti-  zance     of     a     municipal     ordinance; 

more,   71   Md.   515,    18   Atl.    809,   20  hence    an    exception    to   a   judgment 

Atl.   283 ;    Steiner   v.   State,   78   Neb.  rendered  by  a  municipal  court,  which 

147,  110  N.  W.  723.     See,  also,  Gay  alleges   in    general    terms    that     the 
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§  117  (118).  Character  and  existence  of  statutes,  a  ques- 
tion for  the  court. — ^It  becomes  necessary  to  inquire  what 
form  the  judicial  notice  of  a  statute  takes,  and  the  extent 
of  that  notice  as  to  conditions  precedent  to  the  enactment. 
It  is  not  the  province  of  the  court  to  determine  only 
whether  a  given  act  is  a  public  act  or  a  private  act,  but 
whether  that  act  has  been  legally  enacted,  and  in  this  lat- 
ter regard,  equally  wide  and  important  constitutional  re- 
sults are  involved.  The  question  how  far  courts  must  treat 
an  enrolled  bill  as  conclusive  of  the  existence  of  the  law, 
including  the  regularity  and  validity  of  its  passage  through 
all  necessary  stages,  is  one  of  some  difficulty.  The  conclu- 
sion which  will  be  reached  depends  upon  the  line  of  argu- 
ment adopted.  One  of  two  different  premises  is  usually 
adopted  as  a  basis  for  the  decision.  Either  of  these  seems 
perfectly  proper,  and  the  one  will  be  adopted  which  at  the' 
time  seems  most  important.  !6ut  the  arguments  from  them 
lead  inevitably  to  opposite  conclusions.  The  one  premise 
is  that  the  constitution  is  binding  on  the  legislature,  and 
that  unless  its  provisions  are  complied  with  the  legislative 
acts  will  fail.  The  other  is  that  the  legislature  is  a  co-ordi- 
nate branch  of  the  government,  and  that  it  must  be  pre- 
sumed to  obey  its  conscience  and  do  its  duty,  and  its 
assertion  that  it  has  done  so  in  the  manner  usually  adopted 
is  conclusive  of  that  fact.  Of  course,  if  the  constitution 
requires  the  evidence  of  proper  action  to  be  preserved,  its 
absence  may  be  fatal  to  the  law.^^    For  the  latter  purpose 

judgment   is   contrary    to    law     (the  431;  Harker  v.  Mayor  of  New  York, 

point  intended  to  be  made  being  that  17  Wend.    (N.  Y.)    199;   Craddiek  v. 

the  judgment  was  contrary  to  an  al-  State,    48    Tex.    Cr.    385,    88    S.    W. 

leged   ordinance),    cannot   be    eonsjd-  347    (when    special    option    laws    put 

ered,  when  the  ordinance  in  question  into    operation).     See,    also,    note    on 

does  not  appear  in  the  record:  Moore  judicial   notice    of   local    option    elec- 

f.  Mayor  of  Jonesboro,  107  Ga.  704,  tions,  to  Gay  v.   City  of  Eugene,  in 

33  S.  E.  435.     See,   also,  Woolley  v.  18  Ann.  Gas.  191. 

Louisville,  24  Ky.  Law  Rep.  1357,  71  82  Note    on    the    conclusiveness   of 

S.    W.    893;    Central    Sav.     Bank     v.  enrolled    bills   appended    to    State   v. 

Baltimore,  71   Md.  515,  18  Atl.   809,  Jones  (6  Wash.  452,  34  Pac.  201),  25 

20    Atl.    283;    Winona   v.    Burke,    23  L.    B.    A.     340.     This     note     shows, 

Minn.  254;  Cox  v.  St.  Louis,  11  Mo.  among  many  othgr  valuable  authori- 
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the  powers  of  courts  in  this  country  are  much  less  re- 
stricted than  in  England.  When  an  act  of  Parliament  is 
duly  and  finally  enrolled,  such  enrollment  becomes  a  record 
importing  absolute  verity.  No  court  can  question  the 
power  of  Parliament  or  listen  to  any  impeachment  of  the 
record.  The  only  inquiry  is,  whether  such  record  exists. ^^ 
In  this  country  it  is  usual  for  the  state  constitutions  to 
prescribe  certain  modes  of  procedure  in  the  enactment  of 
statutes ;  and  in  such  cases,  since  the  constitution  is  the  fun- 
damental law,  there  must  be  compliance  with  the  constitu- 
tional provision.  When  the  constitution  provides  for  the 
keeping  of  legislative  journals,  such  journals  constitute  a 
record.  Although  the  laws  published  by  authority  are,  as 
a  matter  of  course,**  presumed  to  be  correct,  yet  in  many 


ties  collected,  how  far  journals  of 
the  House  may  establish  a  law  for 
which  EG  enrolled  bill  is  found,  and 
incidentally  affords  another  argumen'C 
on  the  question  of  how  far  judicial 
notice  of  such  a  bill  should  be 
stretched. 

83  The  Prince's  Case,  4  Coke,  145- 
194. 

84  Perry  Co.  v.  Selma  E.  E.  Co., 
58  Ala.  546;  Stein  v.  Leeper,  78  Ala. 
517;  Moog  V.  Eandolph,  77  Ala.  597; 
Moody  V.  State,  48  Ala.  115,  17  Am. 
Eep.  28;  Worthen  v.  Badgett,  32  Ark. 
496;  Burr  v.  Ross,  19  Ark.  250; 
French  v.  State,  146  Cal.  604,  2  Ann. 
Gas.  756,  69  L.  E.  A.  556,  80  Pac. 
1031;  State  v.  Hocker,  36  Fla.  358, 
18  South.  767;  Supervisors  v.  People, 
25  111.  181;  People  v.  Loewenthal,  93 
111.  191;  In  re  Vanderberg,  28  Kan. 
243;  State  v.  Francis,  26  Kan.  724; 
In  re  Howard  County,  15  Kan.  194; 
Barnard  v.  Gall,  43  La.  Ann.  959, 
10  South.  5;  Legg  v.  Annapolis,  42 
Md.  303;  Berry  v.  Baltimore  etc.  R. 
Co.,  41  Md.  446,  20  Am.  Eep.  69; 
Hart  V.  McElroy,  72  Mich.  446,  2  L. 
E.  A.  609,  40  N.  W.  750;  Attorney 
General  v.  Eice,  64  Mich.  385,  31  M. 


W.  203;  People  v.  Mahauey,  13  Mich. 
481;  McCaffery  v.  Mason,  155  Mo. 
486,  55  S.  W.  636;  State  v.  Wray, 
109  Mo.  594,  19  S.  W.  86;  State  v. 
Mead,  71  Mo.  266;  State  v.  Frank, 
61  Neb.  679,  85  N.  W.  956;  Webster 
V.  Hastings,  56  Neb.  669,  77  N.  W. 
127;  State  v.  McLelland,  18  Neb. 
236,  53  Am.  Rep.  814,  25  N.  W. 
77;  Opinion  of  Justices,  52  N.  H. 
622;  Opinion  of  Justices,  35  N.  H. 
579;  People  v.  Chenango^  8  N.  Y. 
317;  Commercial  Bank  v.  Sparrow,  2 
Denio  (N.  Y.),  97;  Purdy  v.  People, 

4  Hill  (N.  Y.),  384;  People  v. 
Briggs,  50  N.  Y.  553;  Miller  v. 
State,  3  Ohio  St.  475;  Speer  v.  Plank 
Eoad  Co.,  22  Pa.  376;  Southwark 
Bank  v.  Commonwealth,  26  Pa.  446; 
State  V.  Piatt,  2  S.  C.  150,  16  Am. 
Rep.  647;  Somers  v.  State,  5  S.  D. 
821,  58  N.  W.  804;  Williams  v.  State, 
6  Lea  (Tenn.),  549;  State  v.  Swig- 
gart,  118  Tenn.  556,  102  S.  W.  75; 
Ritchie  v.  Eichards,  14  Utah,  345,  47 
Pac.  670;  In  re  Welman,  20  Vt.  653, 
29  Fed.  Caa.  No.  17,407;  Wise  v. 
Bigger,  79  Va.  269;  Osburn  v.  Staley, 

5  W.  Va.  85,  13  Am.  Eep.  640;  Dame 
County   V.    Eeindahl,    104   Wis.    302, 
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decisions,  and  probably  by  the  weight  of  authority,  it  is 
held  that  the  court  will,  if  it  becomes  necessary,  take  judi- 
cial cognizance  of  such  journals  for  the  purpose  of  ascer- 
taining whether  the  statute  has  been  enacted  in  the  mode 
prescribed  by  the  constitution.  According  to  this  view  the 
due  authentication  and  enrollment  of  the  statute  affords 
only  prima  facie  evidence  of  its  passage,  which  may  be 
overcome  by  examination  of  the  legislative  journals.*^  But 
there  is  a  series  of  decisions  based  on  somewhat  different 
constitutional  provisions  which  maintain  that  the  court  can- 
not go  behind  the  enrollment  which  is  authenticated  by  the 
proper  officers  of  state.^^  And  these  decisions  are  of  great 
weight  and  entitled  to  serious  consideration.  The  support 
given  by  the  United  States  supreme  court  in  a  great  meas- 
ure minimizes  the  weight  of  authority  against  them.  By 
the  supporters  of  both  propositions  it  is  conceded  that  a 
bill,  signed  by  the  Speaker  of  the  House  of  Eepresentatives 
and  by  the  President  of  the  Senate,  presented  to  and  ap- 
proved by  the  President  of  the  United  States,  and  delivered 
by  the  latter  to  the  Secretary  of  State,  as  an  act  passed 

80  N.  W.  438;  In  re  Ryan,  80  Wis.  743,    8    Am.    Bep.    602;    Pacific    Ey. 

414,    50    N.    W.    187;    McDonald    v.  Co.  v.  The  Governor,  23  Mo.  353,  66 

State,   80  Wis.   407,   50   N.   W.   185;  Am.  Dec.  673;  State  v.  Beck,  25  Nev. 

Bound  V.  Wisconsin  Cent.  Ry.  Co.,  45  68,    56   Pac.    1008;    Ritchie   v.    Eich- 

Wis.    543;     State    v.     Sehnitger,     16  ards,    14    Utah,    845,    47    Pac.    670; 

\Yy(K  479,  95  Pac.  698;  Blake  v.  New  State  v.  Jones,  2  Wash.  662,  26  Am. 

Ysrk  Nat.   City  Bank,   23  Wall.    (U.  St.  Bep.   897,  27  Pac.  452;   Field  v. 

S.)    307,  23  L.  Ed.   119;   Gardner  v.  Clarke,    143    U.    S.    649,    36    L.    Ed. 

The    Collector,  6   Wall.    (U.  S.)    499,  294,    12   Sup.    Ct.   Eep.    495;    United 

18   L.   Ed.    890.  States  v.  BalUn,  144  U.  S.  1,  36  L. 

85  See  oases  last  cited;  also  Bowen  Ed.  321,  12  Sup.  Ct.  Rep.  507;  Har- 

V.    Missouri    Pac.    Ry.    Co.,    118    Mo.  wood  v.  Wentworth,   162   U.   8.   547, 

541,   24   S.   W.   436;    In   re   Granger,  40    L.    Ed.    1069,    16    Sup.    Ct.    Rep. 

56   Neb.    260,    76   N.    W.    588.     See,  890.     See  note  to  State  v.  Jones,  23 

also.    State    v.     Joseph     (Ala.),     57  L.  R.  A.  340  et  geq.;   Grob  v.  Cush- 

South.   942.  man,  45  111.  119;  Coleman  v.  Dobbitis, 

88  Bender  v.    State,   53    Ind.   254;  8  Ind.  156;  Auditor  v.  Ilaycraft,  14 

People  V.   Devlin,   33  N.    Y.   269,   88  Bush    (Ky.),    284;    Burt   v.    Winona 

Am.  Dee.  377;  People  v.  Commission-  etc.  R.  Co.,  31  Minn.  472,  18  N.  W. 

ers,  54  N'.  Y.  276,  13  Am.  Bep.  581;  285;    Erford  v.   City  of  Peoria,  229 

Green  v.  Weller,  32  Miss.  650;  State  111.  546,  82  N.  E.  374. 
Lottery  Co.  v.  Biehouz,  23  La.  Ann. 
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by  Congress,  does  not  become  a  law  of  the  United  States  if 
it  had  not  in  fact  been  passed  by  Oonigress.  In  view  of  the 
express  requirements  of  the  constitution,  the  correctness 
of  this  general  principle  cannot  be  doubted.  There  is  no 
authority  in  the  presiding  officers  of  the  House  of  Eepre- 
sentatives  and  the  Senate  to  attest  by  their  signatures,  nor 
in  the  President  to  approve,  nor  in  the  Secretary  of  State 
to  receive  and  cause  to  be  published,  as  a  legislative  act,  any 
bill  not  passed  by  Congress.  But  this  concession  only  leads 
to  the  main  question,  which  is  the  nature  of  the  evidence 
upon  which  a  court  may  act  when  the  issue  is  made  a;s  to 
whether  a  bill  asserted  to  have  become  law  was  or  was  not 
passed  by  Congress.  Says  Mr.  Justice  Harlan :  ^'^  "We  can- 
not be  unmindful  of  the  consequences  that  must  result  if 
this  court  should  feel  obliged,  in  fidelity  to  the  constitution, 
to  declare  that  an  enrolled  bill,  on  which  depend  public  and 
private  interests  of  vast  magnitude,  and  which  has  been 
authenticated  by  the  signatures  of  the  presiding  officers  of 
the  two  houses  of  Congress,  and  by  the  approval  of  the 
President,  and  been  deposited  in  the  public  archives,  as  an 
act  of  Congress,  was  not  in  fact  passed  by  the  House  of  Rep- 
resentatives and  the  Senate,  and  therefore  did  not  become 

a  law As  the  President  has  no  authority  to  approve 

a  bill  not  passed  by  Congress,  an  enrolled  act  in  the  custody 
of  the  Secretary  of  State,  and  having  the  official  attesta- 
tions of  the  Speaker  of  the  House  of  Eepresentatives,  of 
the  President  of  the  Senate,  and  of  the  President  of  the 
United  States,  carries,  on  its  face,  a  solemn  assurance  by 
the  legislative  and  executive  departments  of  the  govern- 
ment, charged,  respectively,  with  the  duty  of  enacting  and 
executing  the  laws,  that  it  was  passed  by  Congress.  The  re- 
spect due  to  coequal  and  independent  departments  requires 
the  judicial  department  to  act  upon  that  assurance,  and  to 
accept,  as  having  passed  Congress,  all  bills  authenticated  in 
the  manner  stated;  leaving  the  courts  to  determine,  when 
the  question  properly  arises,  whether  the  Act,  so  authenti- 

8T  Field  V.  Clark,  supra. 
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cated,  is  in  conformity  with  tlie  Constitution."*^  Then  the 
contention  is  raised  that  such  an  act  cannot  be  regarded  as 
a  law  of  the  United  States  if  the  journal  of  either  House 
fails  to  show  that  it  passed  in  the  precise  form  in  which  it 
was  signed  by  the  proper  officers  and  approved  by  the 
President,  because  it  would  be  thus  made  possible  that  a 
bill  that  never  passed  Congress  might  be  given  the  force  of 
law.  As  the  learned  and  late  lamented  justice  referred  to 
said,  the  possibility  is  too  remote  to  be  seriously  consid- 
ered. *  *  It  suggests  a  deliberate  conspiracy  to  which  the  pre- 
siding officers,  the  committees  on  enrolled  bills,  and  the 
clerks,  of  the  two  Houses  must  necessarily  be  parties,  all 
acting  with  a  common  purpose  to  defeat  an  expression  of 
the  popular  will  in  the  mode  prescribed  by  the  constitution. 
Judicial  action  based  upon  such  a  suggestion  is  forbidden 
by  the  respect  due  to  a  co-ordinate  branch  of  the  govern- 
ment."*'    The  evils  that  may  result  from  the  recognition 


88  The  signing  by  the  Speaker  of 
the  House  of  Eepresentatives,  anrt 
by  the  President  of  the  Senate,  in 
open  session,  of.  an  enrolled  bill,  is 
an  official  attestation  by  the  two 
Houses  of  sueh  bill  as  one  that  has 
passed  Congress.  It  is  a  declaration 
by  the  two  Houses,  through  their 
presiding  officer  to  the  President, 
that  a  bill,  thus  attested,  has  re- 
ceived, in  due  form,  the  sanction  of 
the  legislative  branch  of  the  govern- 
ment, and  that  it  is  delivered  to  him 
in  obedience  to  the  constitutional  re- 
quirement that  all  bills  which  pass 
Congress  shall  be  presented  to  him. 
And  when  a  bill  thus  attested  re- 
ceives his  approval,  and  is  deposited 
in  the  public  archives,  its  authentica- 
tion as  a  bill  that  has  passed  Con- 
gress should  be  deemed  complete  and 
unimpeachable:  Field  v.  Clark,  supra. 

89  Field  V.  Clark,  supra.  In  the 
report  of  this  celebrated  case,  the 
cases  cited  by  the  court  and  the  coun- 
sel for  the  partiga  contain  practically 


all  the  authorities  on  the  points  un- 
der discussion.  Prom  the  briefs  of 
the  counsel  of  appellees.  Attorney 
General  W.  H.  Miller  and  Solicitor 
General  Wm.  H.  Taft,  we  extract  a 
list  of  the  authorities  by  states  upon 
the  question  whether  the  legislative 
journals  could  be  used  to  impeach 
the  completely  enrolled  act,  duly  re- 
corded and  authenticated. 

Alabama :  In  Alabama  '  it  is  held 
that  the  validity  of  the  seeming  acts 
may  be  inquired  into,"  and  the  pre- 
sumption from  due  enrollment  over- 
thrown by  the  journals:  Dew  v.  Cun- 
ningham, 28  Ala.  471,  65  Am.  Dec. 
362;  Jones  v.  Hutchinson,  43.  Ala. 
721;  Moody  v.  State,  48  Ala.  115,  17 
Am.  Eep.  28;  State  v.  Buckley,  54 
Ala.  599;  Harrison  ^f.  Gordy,  57  Ala. 
49;  Perry  County  v.  Selma,  M.  &  M. 
E.  Co.,  58  Ala.  546;  Walker  v.  Grif- 
fith, 60  Ala.  361;  Sayre  v.  Pollard, 
77  Ala.  608;  Abernathy  v,  State,  78 
Ala.   411;    Stein  v.  Leeper,   78   Ala. 
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of  the  principle  that  an  enrolled  act,  in  the  custody  of  the 
Secretary  of  State,  attested  by  the  signatures  of  the  pre- 


517;  Hall  v.  Steele,  82  Ala.  562,  2 
South.  650. 

Arkansas:  In  Arkansas  the  jour- 
nals  control  the  enrolled  act:  Burr 
V.  Ross,  19  Ark.  250;  Vinsant  v. 
Knoz,  27  Ark.  2fi6;  English  v.  Oliver, 
28  Ark.  317;  State  v.  Little  Eock,  M. 
E.  &  T.  E.  Co.,  31  Ark.  701;  Wor- 
then  V.  Badgett,  32  Ark.  496; 
Smithee  v.  Garth,  33  Ark.  17;  State 
V.  Crawford,  35  Ark.  237;  Chicot 
County  V.  Davieg,  40  Ark.  200; 
Smithee  v.  Campbell,  41  Ark.  471 ; 
Webster  v.  Little  Eock,  44  Ark.  536; 
Davia  v.  Gaines,  48  Ark.  370,  3  S. 
W.  184;  Dow  v.  Beidelman,  49  Ark. 
325,  5  S.  W.  297;  Glidewell  v.  Mar- 
tin, 51  Ark.  559,  11  S.  "W.  882.  It 
is  noticeable  that  in  the  last  case, 
and  in  two  previous  cases,  the  judges 
delivering  the  opinions  intimate  a 
wish  that  the  English  rule  were  in 
force. 

California:  In  California  the  rul- 
ings have  been  various.  In  Eowler 
V.  Pierce,  2  Cal.  165,  the  court  per- 
mitted oral  evidence  to  be  introduced 
to  show  that  an  act  was  approved  by 
the  governor  after  adjournment. 
This  case  was  overruled  in  Sherman 
V.  Story,  30  Cal.  253,  89  Am.  Dec. 
93,  where  it  was  held  that  the  en- 
rolled act  could  not  be  impeached  by 
the  journals.  This  was  followed  in 
People  V.  Burt,  43  Cal.  560.  After 
these  two  cases  were  decided  a  new 
constitution  was  adopted  in  Califor- 
nia, under  which  the  journals  have 
been  examined  to  impeaph  the  en- 
rolled bill:  San  Mateo  County  v. 
Southern  Pae.  E.  Co.,  13  Fed.  722,  8 
Saw.  238;  Weill  v.  Kenfield,  54  Cal. 
Ill;  Oakland  Pav.  Co.  v.  Hilton,  69 
Cal.  481,  11  Pac.  3;  People  v.  Dunn, 
80  Cal.  211,  13  Am.  St.  Eep.  118, 
22  Pae.  140. 


Colorado:  In  Colorado  the  journals 
control  the  enrolled  act:  In  re 
Eoberts,  5  Colo.  528;  Hughes  v.  Fel- 
ton,  11  Colo.  489-492,  19  Pac.  444. 

Connecticut:  In  Connecticut  the 
journals  cannot  be  used  to  impeaoh 
the  recorded  act:  Eld  v.  Gorham,  20 
Conn.  8. 

Dakota  Territory:  In  Territory  v. 
O'Connor,  5  Dak.  397,  3  L.  E.  A. 
355,  41  N.  W.  746,  it  was  held  that 
the  certificate  of  the  presiding  offi- 
cers to  the  passage  of  the  bill  would 
not  be  overthrown  by  the  mere  si- 
lence of  the  journals.  The  question 
of  a  conflict  between  the  enrolled 
act  and  the  journals  was  not  consid- 
ered. 

Delaware:  We  have  found  no 
cases  in  this  state  in  which  the  ques- 
tion is  raispd. 

Florida:  In  this  state  the  journal 
may  be  resorted  to  to  impeach  the 
enrolled  act:  State  v.  Brown,  20  Fla. 
407;  State  v.  Deal,  24  Fla.  293,  12 
Am.   St.  Eep.   204,  4  South.   899. 

Georgia:  So  far  as  our  examination 
has  extended,  there  are  no  cases  on 
the  subject  in  Georgia. 

Idaho:  No  cases  found  on  the  sub- 
ject. 

Illinois:  In  this  state  the  journals 
control  in  any  conflict  between  them 
and  the  enrolled  act  as  to  the  va- 
lidity thereof:  Spangler  v.  Jacoby, 
14  111.  297,  58  Am.  Dec.  571;  Turley 
V.  Logan  County,  17  111.  151;  People 
V.  Hatch,  19  HI.  283;  Preseott  v. 
Illinois  &  M.  Canal  Trustees,  19  111. 
324;  People  v.  Starne,  35  111.  121, 
85  Am.  Dec.  348;  Schuyler  County 
Suprs.  V.  People,  25  111.  183;  Wabash 
E.  Co.  V.  Hughes,  38  111.  174;  Illinois 
Cent.  E.  Co.  ,v.  Wren,  43  111.  77; 
Bedard  v.  Hall,  44  111.  91;  Grob  f. 
Cushman,  45   111.   119;   People  v.  De 
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siding  officers  of  the  two  Houses  of  Congress,  and  the  ap- 
proval of  the  President,  is  conclusive  evidence  that  it  was 


Wolf,  62  111.  253;  Hensoldt  v.  Peters- 
burgh,  63  111.  157;  Byau  v.  Lynch, 
68  m.  160;  Happel  v.  Brethauer,  70 
HI.  166,  22  Am.  Kep.  70;  Miller  v. 
Goodwin,  70  111.  659;  Plummer  v. 
People,  74  111.  361;  Larrison  v.  Pe- 
oria, A.  &  D.  E.  Co.  77  111.  11;  Binz 
V.  Weber,  81  HI.  288;  People  v. 
Loewenthal,  93  111.  191;  Wenner  v. 
Thornton,  98  111.  156;  Burrit  v.  Com- 
missioners of  State  Contracts,  8  West. 
Eep.  465,  120  111.  322,  11  N.  B. 
867;  Leach  t.  People,  10  West  Eep. 
617,  122  lU.  420,  12  N.  E.  726; 
South  Ottawa  v.  Perkins,  94  U.  S. 
260,  24  L.  Ed.  154;  Walnut  v.  Wade, 
103  U.  S.  683,  26  L.  Ed.  526;  Ohio 
V.  Frank,  103  U.  S.  697,  26  L.  Ed. 
531;  Post  V.  Kendall  County  Suprs., 
105  U.  S.  667,  12  L.  Ed.  1204. 

Indiana:  In  Indiana,  now,  the 
journals  do  not  control  the  enrolled 
act.  Formerly  they  were  consulted 
for  the  purpose  of  impeaching  the 
act.  The  journals  were  referred  to 
in  Skinner  v.  Deming,  2  Ind.  560, 
54  Am.  Dec.  463;  Coleman  v.  Dob- 
bins, 8  Ind.  156;  MeCuUoch'v.  State, 
11  Ind.  430;  Coburn  v.  Dodd,  14  Ind. 
347.  The  rule  was  changed  and  the 
enrolled  act  held  conclusive  of  its 
valid  passage:  Evans  v.  Browne,  30 
Ind.  514,  95  Am.  Dec.  710;  Bender 
V.  State,  53  Ind.  254;  Edger  v.  Ean- 
dolph  County  Commrs.,  70  Ind.  331; 
State  v.  Denny,  118  Ind.  449,  4  L. 
E.  A.  65,  21  N.  B.  274. 

Iowa:  In  Iowa  the  enrolled  act 
in  the  Secretary  of  State's  office  is 
held  to  be  the  ultimate  proof  of  the 
law:  Clare  v.  State,  5  Iowa,  510; 
Duncombe  v.  Prindle,  12  Iowa,  1. 
Where  the  validity  of  a  constitu- 
tional amendment  was  in  question  as 
different  provisions  of  the  constitu- 
tion applied,  it  was  held  that  the 
Evidaneel — 86 


journals  could  be  consulted:  Koehler 
v.  Hill,  60  Iowa,  543,  14  N.  W.  738, 
15  N.  W.  609. 

Kansas:  In  Kansas  the  enrolled 
act  is  controlled  by  the  journals: 
Haynes  v.  Heller,  12  Kan.  384  (re- 
porter's note) ;  Division  of  Howard 
County,  15  Kan.  194;  Leavenworth 
County  Commrs.  v.  Higginbotham,  17 
Kan.  62;  In  re  Constitutional  Prohibi- 
tory Amendment,  24  Kan.  700;  State 
V.  Francis,  26  Kan.  724;  In  re  Van- 
derberg,  28  Kan.  243;  Weyand  v. 
Stover,  35  Kan.  545,  11  Pac.  355; 
State  v.  Eobertson,  41  Kan.  200,  21 
Pac.   382, 

Kentucky:  In  Kentucky  the  ques- 
tion has  not  been  squarely  decided 
whether  the  journals  in  a  conflict 
would  overcome  the  presumption  of 
the  enrolled  act,  but  the  intimation 
of  the  court  is  that  it  would:  Com- 
monwealth V.  Jackson,  5  Bush  (Ky.), 
680;  Auditor  v.  Haycraft,  14  Bush 
(Ky.),  284. 

Louisiana:  In  this  state  it  is  held 
that  the  enrolled  act  is  conclusive: 
Louisiana  State  Lottery  Co.  v.  Ei- 
choux,  23  La.  Ann.  743,  8  Am.  Eep. 
602;  "Whited  v.  Lewis,  25  La.  Ann. 
568. 

Maine:  In  this  state  the  enrolled 
act  is  held  to  be  the  best  evidence, 
and  not  to  be  overcome  by  the  jour- 
nals where  its  record  is  complete: 
Weeks  v.  Smith,  81  Me.  538,  18  Atl. 
325. 

Maryland:  In  this  state  the  en- 
rolled act  was  at  first  held  to  be  con- 
clusive. Afterward  the  decisions  are 
that  it  may  be  impeached  by  the 
journals.  The  first  series  of  cases 
is:  Fouke  v.  Fleming,  13  Md.  412; 
Annapolis  v.  Harwood,  32  Md.  471, 
3  Am.  Eep.  161.  Under  a  new  con- 
stitution   the    following    cases    held 
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passed  by  Congress,  according  to  the  forms  of  tlie  consti- 
tution, wonld  be  far  less  than  those  that  would  certainly 


that  the  enrolled  act  might  be  im- 
peached by  the  journals  and  other 
evidence:  Berry  v.  Baltimore  &  D. 
P.  R.  Co.,  41  Md.  446,  20  Am.  Eep. 
69;  Legg  v.  Annapolis,  42  Md.  203; 
Strauss  v.  Heiss,  48  Md.  292. 

Massachusetts:  In  this  state  no 
cases  have  been  found  bearing  on  the 
subject. 

Michigan:  In  this  state  the  en- 
rolled act  is  controlled  by  the  entries 
on  the  journals:  Southworth  v.  Pal- 
myra &  J.  E.  Co.,  2  Mich.  287;  Green 
V.  Graves,  1  Doug.  (Mich.)  351; 
Hurlbut  V.  Britain,  2  Doug.  (Mich.) 
191;  People  v.  Mahaney,  13  Mich. 
481;  People  v.  Supervisor  of  Onon- 
daga, 16  Mieh.  254;  Steekert  v.  East 
Saginaw,  22  Mich.  104;  Pack  v.  Bar- 
ton, 47  Mich.  520,  11  N.  W.  367; 
Attorney  General  v.  Joy,  55  Mich. 
94,  20  N.  W.  806;  Callaghau  v. 
Chipman,  59  Mich.  610,  26  Pae. 
806;  Attorney  General  v.  Eiee,  64 
Mich.  385,  31  N.  W.  203;  People 
V.  McElroy,  72  Mich.  446,  2  L.  E. 
A.  609,  40  N.  W.  750;  Sackrider  v. 
Saginaw  County  Suprs.,  79  Mich.  59, 
44  N.  W.  165 ;  Stow  v.  Grand  Eapids, 
79  Mich.  595,  44  N.  W.  1047;  Eode 
V.  Phelps,  80  Mich.  598,  45  N.  W. 
493;  Caldwell  v.  Ward,  83  Mieh.  13, 
46  N.  W.  1024;  People  v.  Burch,  84 
Mieh.  408,  47  N.  W.  765. 

Minnesota:  In  this  state  it  is  held 
that  the  journals  control  the  enrolled 
act:  Eamsey  County  Suprs.  v.  Hee- 
nan,  2  Minn.  330;  State  v.  Hasting, 
24  Minn.  78;  Burt  v.  Winona  &  St. 
P.  R.  Co.,  31  Minn.  472,  12  N.  W. 
285,  289;  State  v.  Peterson,  38  Minn. 
143,  36  N.  W.  443;  Lincoln  v.  Hau- 
gan,  45  Minn.  451,  48  N.  W.  196. 

Mississippi:  In  this  state  the  en- 
rolled act  is  held  conclusive.  In  one 
case  a  different  rule  was  laid  down, 


in  the  case  of  Brady  v.  West,  50  Miss. 
68.  The  case  was  overruled.  The 
following  oases  hold  the  law  conclu- 
sive: Green  v.  Weller,  32  Miss.  650; 
Green  v.  Weller,  33  Miss.  735  (ap- 
pendix) ;  Swann  v.  Buck,  40  Miss. 
268;  Ex  parte  Wren,  63  Miss.  512, 
56   Am.   Eep.   825. 

Missouri:  In  this  state  the  enrolled 
act  was  at  first  held  conclusive, 
though  where  an  amendment  to  the 
constitution  was  in  question  the  jour- 
nals were  consulted:  State  v.  Me- 
Bride,  4  Mo.  303,  29  Am.  Dec.  636. 
The  following  case  held  the  enrolled 
act  to  be  conclusive:  Pacific  E.  Co.  v. 
Governor,  23  Mo.  353,  66  Am.  Dec. 
673.  Upon  a  change  of  the  constitu- 
tion the  legislative  journals  have 
been  allowed  to  impeach  the  recorded 
act:  Bradley  v.  West,  60  Mo.  33; 
State  V.  Mead,  71  Mo.  266. 

Montana:  In  this  state  no  cases 
have  been  found  on  the  subject. 

Nebraska:  In  this  state  journals 
are  used  to  impeach  the  enrolled  act: 
Hull  V.  Miller,  4  Neb.  503;  State  v. 
Liedtke,  9  Neb.  468,  4  N.  W.  (31; 
Cottrell  V.  State,  9  Neb.  128,  1  N. 
W.  1008;  Ballou  v.  Black,  17  Neb. 
389,  23  N.  W.  3 ;  State  v.  McLelland, 
18  Neb.  236,  53  Am.  Eep.  814,  25 
N.  W.  77 ;  State  v.  Eobinson,  20  Neb. 
96,  29  N.  W.  246;  In  re  Groff,  21  Neb. 
647,  59  Am.  Rep.  859,  33  N.  W. 
426;  State  v.  Van  Duyn,  24  Neb.  586, 
39  N.  W.  612. 

Nevada:  In  this  state  the  enrolled 
act  is  held  conclusive:  State  v.  Swift, 
10  Nev.  176,  21  Am.  Eep.  721;  State 
V.  Eogers,  10  Nov.  250,  21  Am.  Eep. 
738;  State  v.  Glenn,  IS  Nev.  39,  1 
Pac.  186.  In  State  v.  Tufly,  19  Nev. 
391,  3  Am.  St.  Eep.  895,  12  Pac.  835, 
where  the  constitution  required  nn 
amendment  to  be  entered  in  full  on 
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result  from  a  rule  making  tlie  validity  of  congressional 
enactments  depend  upon  the  manner  in  which  the  jour- 


thB  journals,  an  amendment  ■was  held 
invalid  because  the  requirements  were 
not  complied  with. 

New  Hampshire:  In  this  state  the 
enrolled  act  is  controlled  by  the  jour- 
nals: Opinions  of  Justices,  35  N.  H. 
579;  Opinion  Declaring  Soldiers  Vot- 
ing Bill,  45  N.  H.  607;  Opinions  of 
Justices,   52   N.   H.   622. 

New  Jersey:  In  this  state  the 
enrolled  act  is  held  to  be  the  most 
appropriate  evidence  of  the  law,  and 
is  not  overcome  by  inconsistent  en- 
tries in  the  journals:  State  v.  Young, 
33  N.  J.  L.  29;  Passaic  County  Free- 
holders V.  Stevenson,  46  N.  J.  L.  173 ; 
Standard  Underground  Cable  Co.  v. 
Attorney  General,  46  N.  J.  Eq.  270, 
19  Am.  St.  Eep.  394,  19  Atl.  733. 

New  York:  In  New  York  the  Re- 
vised Statutes  (1  Eev.  Stats.  187,  §§ 
10,  ll)  provided  that  the  Secretary 
of  State  should  receive  the  enrolled 
act,  and  should  indorse  upon  it  the 
day,  month,  and  year  when  the  same 
became  law,  and  that  his  certificate 
should  be  conclusive  of  the  facts 
stated  therein.  There  was  also  a 
provision  that  no  bill  should  be 
deemed  to  be  passed  by  the  assent 
of  two-thirds  of  the  members,  unless 
the  fact  was  certified  by  the  presid- 
ing officer  of  each  House.  The  ques- 
tion arose  in  a  number  of  cases 
whether  certain  acts  had  been  passed 
which  were  acts  of  incorporation  and 
were  required  by  the  constitution  of 
New  York  to  be  adopted  by  a  two- 
thirds  vote.  It  was  held  that  for  the 
purpose  of  ascertaining  the  vote,  re- 
course might  be  had  to  the  original 
enrolled  act  on  file  in  the  Secretary 
of  State's  office,  and  that  the  ab- 
sence of  the  certificate  of  the  presid- 
ing officers  to  a  two-thirds  vote 
avoided  the  act:  Thomas  y.  Dakin,  22 


Wend.  (N.  Y.)  9;  Warner  v.  Beers,  23 
Wend.  (N.  Y.)  103;  Hunt  v.  Van 
Alstyne,  25  Wend.  (N.  Y.)  605; 
People  v.  Purdy,  2  Hill  (N.  Y.),  31; 
Purdy  V.  People,  4  Hill  (N.  Y.), 
384;  De  Bow  v.  People,  1  Denio  (N. 
Y.),  14;  Commercial  Bank  of  Buffalo 
V.  Sparrow,  2  Denio  (N.  Y.),  97.  It 
was  also  stated  by  one  or  two  judges 
in  a  semble  (Warner  v.  Beers,  23 
Wend.  (N.  Y.)  103;  Purdy  v.  People, 
4  Hill  (N.  Y.),  384;  De  Bow  v.  Peo- 
ple, 1  Denio  (N.  Y.),  14)  that  the 
journal  might  also  be  examined,  but 
these  dicta  have  not  been  followed. 
The  present  law  in  New  York  is  that 
the  journals  cannot  be  consulted  to 
determine  whether  an  act  has  been 
passed  by  the  requisite  vote:  People 
V.  Chenango  Suprs.,  8  N.  Y.  317, 
327,  328;  People  v.  Devlin,  33  N.  Y. 
269,  283,  88  Am.  Dec.  377;  People 
V.  Marlborough  Highway  Commrs.,  13 
Am.  Bep.  581,  54  N.  Y.  276.  In  the 
case  of  People  v.  Petrea,  92  N.  Y.  128, 
where  the  constitution  required  that 
all  acts,  like  the  act  in  question,  to 
be  valid  must  be  reported  by  a  com- 
mission, it  was  held  that  the  journal 
might  be  resorted  to  to  show  that  the 
act  was  not  reported  by  the  commis- 
sion. This  view  grew  out  of  a 
peculiar  provision  of  the  constitution, 
and  does  not  take  New  York  out  of 
the  line  of  those  states  which  hold 
that  the  enrolled  act  cannot  be  im- 
peached by  entries  upon  the  jour- 
nals. 

North  Carolina:  In  North  Carolina 
it  is  held  that  the  enrolled  act  is  con- 
clusive: Brodnax  v.  Groom  Commrs., 
64  N.  C.  244;  State  v.  Robinson,  81 
N.  C.  409. 

Ohio:  In  this  state  the  journals 
are  permitted  to  control  the  enrolled 
act:    State'  v.  Moffitt,   5   Ohio,   358; 
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nals  of  the  respective  Houses  are  kept  by  the  subordi- 


Miller  v.  State,  3  OMo  St.  475;  State 
V.  Smith,  44  Ohio  St.  349,  4  West. 
Eep.  101;  State  v.  Kiesewetter,  10 
West.  Eep.  495,  45  Ohio  St.  524,  15 
N.   B.   208. 

Oregon:  In  this  state  the  journals 
control  the  enrolled  act:  Mumford 
V.  Sewall,  11  Or.  67-71,  50  Am.  Eep. 
462,  4  Pae.  585;  State  v.  Wright,  14 
Or.  365,  12  Pao.   708. 

Pennsylvania:  In  this  state,  while 
the  question  is  not  clearly  settled,  the 
tendency  of  the  decisions  is  toward 
the  conclusiveness  of  the  enrolled 
act:  Speer  v.  Plank-Eoad  Co.,  22  Pa. 
376;  Southwark  Bank  v.  Common- 
wealth, 26  Pa.  446;  Kilgore  v.  Ma- 
gee,  85  Pa.  412;  Commonwealth  v. 
Martin,  107  Pa.  185.  In  Southwark 
Bank  v.  Commonwealth  the  journals 
were  consulted  to  determine  which 
of  two  bills  passed  first.  In  Com- 
monwealth V.  Martin,  the  presiding 
judge  of  the  lower  court  declined  to 
look  into  the  journals,  following 
State  V.  Young,  and  the  ease  was  de- 
cided by  the  supreme  court  without 
examining    the    journals. 

Ehode  Island:  In  this  state  we 
haviB  found  no   cases  on  the  subject. 

South  Carolina:  In  this  state  the 
journals  are  permitted  to  control  the 
presumption  from  the  enrolled  act: 
State  V.  Piatt,  2  S.  C.  150,  16  Am. 
Eep.  647;  State  v.  Smalla,  11  S.  0. 
262;  Bond  Debt  Case,  12  S.  C.  200; 
State  V.  Hagood,  13  S.  C.  46. 

Tennessee:  In  Tennessee  the  jour- 
nals are  permitted  to  control  the  pre- 
sumption from  the  'enrolled  act: 
State  V.  McConnell,  3  Lea  (Tenn.), 
332;  Gaines  v.  Horrigan,  4  Lea 
(Tenn.),  608;  Williams  v.  State,  6 
Lea  (Tenn.),  549;  Brewer  v.  Hun- 
tingdon, 86  Tenn.  732,  9  S.  W.  166; 
State  V.  Algood,  87  Tenn.  163,  10  S. 
W.  310, 


Texas:  In  Texas  the  enrolled  act 
is  held  to  be  the  best  evidence  and 
is  not  controBed  by  the  journals: 
Central  E.  Co.  v.  Hearne,  32  Tex.  546; 
Blessing  v.  Galveston,  42  Tex.  641; 
Houston  &  T.  C.  E.  Co.  v.  Odum,  53 
Tex.  343;  Day  Land  &  C.  Co.  v. 
State,  68  Tex.  625,  4  S.  W.  865; 
Usener  v.  State,  8  Tex.  App.  177; 
Hunt  V.  State,  22  Tex.  App.  396,  3  S. 
W.  233;  Ex  parte  Tipton,  28  Tex. 
App.  438,  8  L.  E.  A.  326,  13  S.  W. 
610.  In  Hunt  v.  State,  supra,  the 
journals  were  examined,  but  Ex  parte 
Tipton  practically  overrules  that 
case,  and  restores  to  authority  Use- 
ner V.  State,  which  held  the  enrolled 
act   conclusive. 

Vermont:  In  this  state  there  is  no 
decision  by  the  supreme  court  of  the 
state.  Judge  Prentiss,  of  the  United 
States  district  court,  in  Ee  Welman, 
20  Vt.  656,  Fed.  Cas.  No.  17,407,  ex- 
pressed the  opinion  that  the  enrolled 
act  was  the  only  proper  evidence,  not 
only  of  its  existence  as  a  law,  but 
of  the  time  of  its  commencement, 
"though  it  may  be  necessary  and  ad- 
missible in  some  instances,  particu- 
larly when  an  act  becomes  a  law  by 
not  being  signed  or  returned  with  ob- 
jections, or  by  being  returned  and 
repassed  by  Congress  to  carry  back 
the  inquiry  to  the  legislative  jour- 
nals." 

Virginia:  In  this  state  the  enrolled 
act  is  not  conclusive,  and  the  jour- 
nals are  permitted  to  control  the  pre- 
sumption therefrom:  Wise  v.  Bigger, 
79  Va.  269. 

Washington:  In  this  state  we  have 
found  no  cases  on  the  subject. 

West  Virginia:  In  this  state  the 
enrolled  act  is  controlled  by  entries 
upon  the  journals:  Osburn  v.  Staley, 
5  W.  Va.  85,  13  Am.  Eep.  640. 

Wisconsin:  In  this  state  the  pre- 
sumption   from    the    enrolled    act    is 
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nate  oflScers  charged  with  the  duty  of  keeping  them.""  In 
a  later  case®^  Mr.  Justice  Brewer  said  that  even  assum- 
ing that  reference  might  be  had  to  the  journals,  and  that 
the  facts  which  the  constitution  requires  to  be  placed  on 
the  journal  may  be  appealed  to  on  the  question  whether 
a  law  has  been  legally  enacted,  yet  if  reference  may  be  had 
to  such  journal,  it  must  be  assumed  to  speak  the  truth.  It 
cannot  be  that  we  can  refer  to  the  journal  for  the  purpose 
of  impeaching  a  statute  properly  authenticated  and  ap- 
proved, and  then  supplement  and  strengthen  that  impeach- 
ment by  parol  evidence  that  the  facts  stated  on  the  journal 
are  not  true,  or  that  other  facts  existed  which,  if  stated  on 
the  journal,  would  give  force  to  the  impeachment.®-  And 
in  a  still  later  case,  Mr.  Justice  Harlan  emphasized  his  pre- 
vious opinion,  and  said  that  if  the  principle  he  supported 
involved  any  element  of  danger  to  the  public,  it  was  com- 
petent for  Congress  to  overcome  it  by  declaring  under  what 
circumstances  or  by  what  kind  of  evidence  an  enrolled  act 
of  Congress  or  of  a  territorial  legislature,  authenticated  as 
required  by  law,  and  in  the  hands  of  the  officer  or  depart- 
ment to  whose  custody  it  is  committed  by  statute,  may  be 
shown  not  to  be  in  the  form  in  which  it  was  when  passed 
by  Congress  or  by  the  territorial  legislature.  Although  it 
is  proper  for  the  parties  to  call  the  attention  of  the  court 
to  the  legislative  journals  when  the  inquiry  as  to  the  ex- 
istence of  the  statute  arises,  this  is  not  necessary;  nor  is 
it  necessary  to  form  any  issue  on  such  question,  for  the 
question  of  the  existence  of  a  statute  is  a  judicial  one,  of 
which  the  court  will  take  notice."*     Although  the  courts 

controlled  by  the  journals:  Water-  90  Field  v.  Clark,  supra. 
town  V.  Cady,  20  Wis.  501;  Bound  91  United  States  v.  Ballin,  supra. 
V.  Wisconsin  C.  E.  Co.,  45  Wis.  543;  92  Harwood  v.  Wentworth,  supra 
Meracle  v.  Down,  64  Wis.  323,  25  93  Larrison  v.  ■feilroad  Co.,  77  111, 
N.  W.  412.  11;  Post  v.  Supervisors,  105  U.  S 
Wyoming:  In  this  state  the  pre-  667,  26  L.  Ed.  1204;  People  v.  Super- 
sumption  from  the  enrolled  act  is  visors,  8  N.  Y.  317;  Gardner  v.  Col 
controlled  by  the  journals:  Brown  v.  lector,  6  Wall.  (U.  S.)  499,  18  L, 
Nash,  1  Wyo.  85;  Union  Pac.  R.  Co.  Ed.  890;  Dane  Co.  v.  Eeindahl,  104 
V.  Oarr,  1  Wyo.  96.  Wis.  302,  80  N.  W.  438. 
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will  take  notice  of  the  contents  of  the  journals  of  the  two 
Houses  of  the  legislature  far  enough  to  determine  whether 
an  act  published  as  a  law  was  actually  passed  in  accord- 
ance with  the  requirements  of  the  constitution,  they  will  go 
no  further ;  when  it  appears  that  an  act  has  been  so  passed, 
no  inquiry  will  be  permitted  to  ascertain  whether  the  two 
Houses  have  or  have  not  complied  strictly  with  their  own 
rules  in  their  procedure  on  the  bill,  intermediate  its  intro- 
duction and  final  passage.®*  And  as  we  have  already  shown, 
when  reference  is  so  made,  the  journal  must  be  assumed 
to  speak  the  truth.  The  possibility  of  errors  in  it  only 
still  further  suggests  the  unreliability  of  the  evidence,  and 
the  danger  of  appealing  to  it  to  overthrow  that  furnished 
by  the  act  duly  enrolled  and  authenticated.®^  The  court 
will  take  judicial  notice  of  the  statutes  and  laws  of  the  state, 
although  they  are  in  conflict  with  the  allegations  of  the 
pleadings,®''  as  well  as  of  the  fact  that  the  statutes  are 
amended,®''^  repealed,  or  suspended  and  of  the  time  of  such 
repeal.®*  Accordingly,  those  are  not  facts  on  which  issue 
can  properly  be  joined.®®  In  summarizing  this  section,  it 
seems  to  us  that  the  position  of  regarding  the  act  as  it 
purports  to  have  been  passed  as  merely  prima  facie  evi- 
dence of  the  law,  and  open  to  the  general  rear  attack  for 
failure  of  precedent  conditions,  while,  it  may  be  a  con- 
venient method  of  dealing  with  the  difScult  constitutional 
interpretation  involved  and  while  it  does  certainly  carry 

9*  McDonald  v.  State,  80  Wis.  407,  98  Griffin  v.  Eav«s,  114  Ga.  65,  39 

50   N.   W.   185.     See  note  to   People  S.  B.  913;  State  v.  O'Connor,  13  La. 

V.  Braun,  20  Ann.   Cas.   449,  and  to  Ann.  486;  Inhabitants  of  Springfield 

People  V.  McElroy,  2  L.  E.  A.  612,  v.   Worcester,   2   Gush.    (Mass.)     52; 

In    Maine,    the    courts    have    refused  Hawthorne  v.  Mayor  of  Hoboken,  32 

to    judicially    notice    legislative     "re-  N.    J.    L.    172;    Stephens    &    Condit 

solves":    Kingman  v.   Penobscot    Co.  Transp.  Co.  v.  Central  R.  Co.,  33  N. 

Commrs.,  105  Me.  187,  73  Atl.  1038.  J.   L.    229;    East   Tenn.   Iron   Co.   v. 

93  United  States  v.  Ballin,  supra.  Gaskell,   2   Lea    (Tenn.),   742;    State 

90  State  V.  Jarrett,  17  Md.  309.  v.  Hoeflinger,  supra. 

97  State     V.    Hoeflinger,     31     Wis.  99  Smith  v.  Janesville,  52  Wis.  680, 

257;    Buell  v.  Warner,   33   Vt.   570;  9  N.  W.  789. 
Denver   etc.   R.    Co.   v.   Wagner,    167 
Fed.  75,  92  C.  C.  A.  527. 
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an  unquestioned  weight  of  authority  behind  it,  is  untenable 
not  only  for  the  reasons  given  by  the  eminent  judges 
named  above,  but  also  that  it  derogates  materially  from 
that  dignity  which  should  attend  the  law-making  power, 
and  drags  to  the  level  of  men  who  need  watching,  the  high- 
est officials  of  the  state  and  the  realm,  whose  election  to  and 
tenure  of  office  should  carry  with  them  that  guaranty  of 
good  faith  and  honesty  and  integrity  which  the  people  of 
the  country  demand  of  and  justly  repose  in  their  elected 
chiefs. 

§  118  (119).  Private  statutes.— So  far,  the  public  do- 
mestic statutes  have  been  dealt  with  and  the  measure  of 
judicial  notice  of  them  taken.  From  the  preceding  dis- 
cussion and  authorities  it  is  evident  that,  in  the  absence 
of  statutory  provisions,  what  are  called  private  statutes 
must  be  proved  by  appropriate  evidence  like  other  facts. 
They  relate  to  only  a  limited  number  of  persons  and  are 
not  matters  of  such  notoriety  as  to  be  presumed  to  be 
within  the  knowledge  of  the  court.^""     Private  acts  are  thus 

100  Mobile  v.  Louisville  etc.  E.  Co.,  Me.  184,  73  Atl.  1038;  Portsmouth 
124  Ala.  132,  26  South.  902;  Kelly  Livery  Co.  v.  Watson,  10  Mass.  91; 
V.  Alabama  etc.  E.  Co.,  58  Ala.  489;  Bailey  v.  Lincoln  Academy,  12  Mo. 
Broad  St.  Hotel  v.  Weaver,  57  Ala.  174;  Kirby  v.  Wabash  E.  Co.,  85 
26;  Miller  v.  Johnson,  71  Ark.  174,  Mo.  App.  345;  Hall  v.  Brown,  58  N. 
72  S.  W.  371;  Ellis  v.  Eastman,  32  H.  93;  State  v.  Haddonfield  etc. 
Cal.  447;  Minck  v.  People,  6  HI.  Turnpike  Co.,  65  N.  J.  L.  97,  46  Atl. 
App.  127;  Illinois  C.  E.  Co.  v.  Ash-  700;  Trenton  etc.  Co.  v.  Perdiearis, 
line,  171  111.  313,  49  N.  E.  521;  29  N.  J.  L.  367;  Denver  &  E.  G.  B. 
Toledo  etc.  E.  Co.  v.  Nordyke,  27  Ind.  Co.  v.  United  States,  9  N.  M.  389, 
95;  Danville  etc.  Plank  Road  Co.  v.  54  Pae.  336;  Gay  v.  Eugene,  53  Or. 
State,  16  Ind.  456;  State  v.  Trustees  282,  100  Pae.  254;  Carrow  v.  Wash- 
Vincennes  University,  5  Ind.  77;  ington  Toll-Bridge  Co.,  61  N.  C.  118; 
Atchison  etc.  E.  Co.  v.  Blackghire,  10  Pittsburgh  etc.  E.  Co.  v.  Moore,  33 
Kan.  477;  Mower  v.  Kemp,  42  La.  Ohio  St.  384,  31  Am.  Eep.  543;  Tim- 
Ann.  1007,  8  South.  830;  Eudd  v.  low  v.  Philadelphia  etc.  E.  Co.,  99 
Owensboro  Deposit  Bank,  105  Ky.  Pa.  284;  Hestonville  etc.  E.  Co.  v. 
443,  20  Ky.  Law  Eep.  1276,  1497,  49  Schuylkill  Eiver  Pass  E.  Co.,  6  Phila. 
S.  W.  207,  971;  Mower  v.  Kemp,  42  141;  State  v.  Sartor,  2  Strob.  (S.  C.) 
La.  Ann.  1007,  8  South.  830;  Work-  60;  Tilford  v.  Mayor  of  Woodbury, 
ingmpn's  Bank  v.  Converse,  33  La.  7  Humph.  (Tenn.)  190;  Interna- 
Ann.  963;  Kingman  v.  Coramrs.,  105  tional   etc.   E.    Co.   v.   Hall,   35    Tex. 
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defined  by  Blackstone :  ' '  Special  or  private  acts  are  rather 
exceptions  than  rules,  being  those  which  operate  only 
upon  particular  persons  and  private  concerns,  such  as  the 
Eomans  entitled  senatus  dear  eta  (decrees  of  the  senate) 
in  contra-distinction  to  the  senatus  consulta,  (acts  of  the 
senate)  which  regarded  the  whole  community,  and  of 
these  (which  are  not  promulgated  with  the  same  notoriety 
as  the  former)  the  judges  are  not  bound  to  take  notice, 
unless  they  be  formally  shown  and  pleaded.  Thus,  to 
show  the  distinction,  the  statute  13  Eliz.,  ch.  10,  to  prevent 
spiritual  persons  from  making  leases  for  longer  terms 
than  twenty-one  years,  or  their  lives,  is  a  public  Act,  being 
a  rule  prescribed  to  the  whole  body  of  spiritual  persons 
in  the  Nation;  but  an  Act  to  enable  the  Bishop  of  Chester 
to  make  a  lease  to  A.  B.  for  sixty  years  is  an  exception  to 
this  rule;  it  concerns  only  the  parties  and  the  bishop's 
successors,  and  is,  therefore,  a  private  Act.'"  The  courts, 
as  we  have  shown,  lean  away  from  the  distinction  between 
the  two  classes  of  acts,  which  so  great  a  lawyer  as  Cooley 
says  cannot  be  very  accurately  defined  except  in  the  light 
of  adjudications;^  and  therefore,  if  any  inducement  is  of- 
fered by  the  condition  of  the  so-called  private  act,  such 
as  if  it  contain  a  declaration  of  its  public  nature,  or  if 
it  be  partly  public  and  partly  private,  or  if  by  reference 
to  or  by  other  and  general  laws  (either  by  recognition, 
such  as  amendment  or  express  declaration)  it  is  to  be  so 
considered,  the  courts  will  regard  it  as  being  within  the 

Civ.  App.  545,  81  S.  W.  82;  Holmes  26  L.   Ed.   405;     1   Blackstone,     86. 

V.  Anderson,  59  Tex.  481 ;   Conley  v.  For  other  definitions  of  "private  act," 

Columbus  Tap  R.  Co.,  44  Tex.  579;  see   Ex  parte    Burke,  59   Cal.   6,  43 

Hailes   v.    State,    9    Tex.   App.    170;  Am.  Eep.  231;  Sasser  v.  Martin,  101 

Pearl  v.  Allen,  2   Tyler   (Vt.),  311;  Ga.   447,  29   S.    E.   278;    People    v. 

Legrand  v.  Hampden  Sidney  College,  Wright,  70  111.  388;  Fall  Brook  Coal 

5   Munf.    (Va.)    324;   Hart  v.  Balti-  Co.  v.  Lynch,  47  How.  Pr.    (N.  Y.) 

more  etc.  R.  Co.,  6  W.  Va.  366;  Horn  520;  People  v.  Palmer,  14  Misc.  Rep. 

V.  Chicago  etc.  E.  Co.,  38  Wis.  463;  41,   35   N.   Y.    Supp.   222;     State  v. 

South   Carolina  v.   Coosaw  Min.   Co.,  Chambers,   93   N.   C.   600;     Allen    v. 

45  Fed.  804;  Leland  v.  Wilkinson,  6  Hirseh,   8   Or.   412;    2   Burrill's   Law 

Pet.  (tr.  S.)  317,  8  L.  Ed.  412.  Dictionary,  335. 

1  Unity  V.  Burrage,  103  U.  S.  447,  2  i  Cooley's  Blackstone,  77,  note  1. 
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scope  of  their  judicial  knowledge.^  In  some  states  statutes 
have  been  enacted  changing  the  rule  in  such  manner 
that  private  as  well  as  public  statutes  must  be  judicially 
noticed.* 


§  118a  (119).  Statutes  of  sister  states  and  foreign  coun- 
tries.— The  relations  of  the  several  states  are  those  of 
foreign  states  in  close  friendship ;  and  although  the  courts 
are  presumed  to  be  cognizant  of  the  domestic  statutes, 
there  is  no  such  rule  as  to  the  statutes  of  foreign  countries 
or  those  of  sister  states.  Hence  if  a  litigant  desires  to 
avail  himself  of  any  other  statutes  or  laws  than  those  which 
govern  in  the  state  of  the  forum,  he  must  be  prepared,  in 
the  absence  of  any  domestic  enactment  to  the  contrary,  to 
prove  them.^     Thus  proof  must  be  given  of  the  laws  of 


3  Nimmo  v.  Jackman,  21  111.  App. 
607;  Lavalle  v.  People,  8  lU.  App. 
157;  White  Water  Valley  Canal  Co. 
V.  Boden,  8  Blackf.  (Ind.)  130; 
Brookville  Ins.  Co.  v.  Reeorda,  5 
Blackf.  (Ind.)  170;  Vance  v.  Farm- 
ers' Bank,  1  Blackf.  (Ind.)  80;  State 
V.  Olinger  (Iowa),  72  N.  W.  441; 
State  T.  McAllister,  24  Me.  139; 
People  V.  Eiver  Raisin  etc.  E.  Co.,  12 
Mich.  389,  86  Am.  Dec  64;  Webb 
V.  Bidwell,  15  Minn.  479;  Bowie  v. 
Kansas,  51  Mo.  454;  Hornbergpr  v. 
State,  47  Neb.  40,  66  N.  W.  23; 
Stephens  etc.  Transp.  Co.  v.  New  Jer- 
sey Cent.  R.  Co.,  33  N.  J.  L.  229; 
Storrie  v.  Cortes,  90  Tex.  283,  35  L. 
E.  A.  666,  38  S.  W.  154;  Woods  v. 
Durrett,  28  Tex.  429;  Case  v.  Kelly, 
133  TJ.  8.  21,  33  L.  Ed.  513,  10  Sup. 
Ct.  Rep.  216;  Beaty  v.  Knowler,  4 
Pet.  (U.  8.)  152,  7  L.  Ed.  813. 

*  Collier  v.  Baptist  Society,  8  B. 
Mon.  (Ky.)  68;  Durham  v.  Daniels, 
2  Or.  Greene  (Iowa),  518;  State  v. 
McAllister,  24  Me.  139;  Hart  v. 
Baltimore  Ry.  Co.,  6  W.  Va.  336; 
Paine  V.  Schenectady  Ins.  Co.,  11  R. 
I.  411 J    Ohio    V.  Hinchman,  27  Pa. 


479;  People  v.  Hagar,  52  Cal.  171. 
As  to  mode  of  proving  statutes,  see 
§  501  et  seq.,  post.  See,  also,  ex- 
tended note  to  Brown  r.  Wright,  21 
L.  E.  A.  467,  on  the  presumptions 
as  to  the  laws  of  other  states;  Olive 
V.  State,  4  L.  E.  A.  41,  and  to  Cherry 
V.  Sprague,  67  L.  E.  A.  34. 

5  Johnson  v.  State,  88  Ala.  176,  7 
South.  253;  Insurance  Co.  of  North 
America  v.  Eoreheimer,  86  Ala.  541, 
5  South.  870;  McNeill  v.  Arnold,  17 
Ark.  154;  Cox  v.  Morrow,  14  Ark. 
603 ;  Eyan  v.  Salmon  Co.,  153  Cal. 
438,  95  Pac.  862;  Norman  T.  Nor- 
man, 131  Cal.  620,  66  Am.  St.  Rep. 
74,  42  L.  E.  A.  343,  54  Pac.  143; 
In  re  Campbell,  12  Cal.  App.  707, 
108  Pac.  669,  676;  Polk  v.  Butter- 
field,  9  Colo.  325,  12  Pac.  216 ;  Hemp- 
stead V.  Reed,  6  Conn.  480;  Kinney 
V.  Hosea,  3  Harr.  (Del.)  77;  Duke 
V.  Taylor,  37  Fla.  64,  53  Am.  St. 
Rep.  232,  31  L.  R.  A.  484,  19  South. 
172;  Building  etc.  Assn.  v.  King,  48 
Ela.  252,  37  South.  181;  Missouri 
Ins.  Co.  V.  Lovelace,  1  Ga.  App.  446, 
58  8.  E.  93;  Leath«  v.  Thomas,  218 
111.   246,  4  Ann.   Cas.   79,  75   N.   E. 
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a  sister  state  or  of  another  covmtry  in  respect  to  the  laws  of 
which  no  such  domestic  legislation  exists,  as  to  the  rate  of 


810;  Royal  League  v.  Kavanagh,  233 
m.  175,  84  N.  E.  178;  Baltimore  & 
Ohio  S.  E.  Co.  V.  McDonald,  112  111. 
App.  391;  Eobards  v.  Marley,  80 
Ind.  185;  Old  Wayne  Mut.  L.  Assn. 
V.  Flyn,  31  Ind.  App.  473,  68  N.  E. 
327;  Teutonia  Loan  etc.  Co.  v.  Tur- 
rell,  19  Ind.  App.  469,  65  Am.  St. 
Rep.  419,  49  N.  E.  852;  Hendryx  v. 
Evans,  120  Iowa,  310,  94  N.  W.  853 ; 
Neese  v.  Earmers'  Ins.  Co.,  55  Iowa, 
604,  8  N.  W.  450;  Varner  v.  Inter- 
state Exchange,  138  Iowa,  201,  115 
N.  W.  1111;  Ferd.  Heim  Brewing  Co. 
T.  Gimber,  67  Kan.  834,  72  Pac. 
859;  Missouri  K.  &  T.  Ry.  Co.  v. 
Hutchings,  78  Kan.  758,  99  Pac.  230; 
Bershears  v.  Distilling  Co.,  80  Kan. 
194,  101  Pac.  1011;  Dorsey  v.  Dor- 
sey,  5  J.  J.  Marsh.  (Ky.)  280,  22 
Am.  Dec.  33;  Union  Gent.  Life  Co. 
V.  Dukes,  132  Ky.  370,  113  S.  W. 
454;  Rush  v.  Landers,  107  La.  549, 
57  L.  R.  A.  353,  32  South.  95;  Cum- 
berland Tel.  &  Tel.  Co.  v.  St.  Louis 
etc.  Ry.  Co.,  117  La.  199,  41  South. 
492  (overruling  Graham  v.  Williams, 
21  La.  Ann.' 594,  and  Smith  v.  Mo- 
Waters,  7  La.  Ann.  147) ;  Owen  v. 
Bbyle,  15  Me.  147,  32  Am.  Dec.  143; 
Jackson  v.  Jackson,  80  Md.  176,  30 
Atl.  752;  Baltimore  etc.  R.  Co.  v. 
Glenn,  28  Md.  287,  92  Am.  Dec.  688; 
Mandru  v.  Ashby,  108  Md.  693,  71 
Atl.  312;  Washburn  Crosby  Co.  v. 
Boston  etc.  R.  Co.,  180  Mass.  252,  62 
N.  E.  590;  Hancock  Nat.  Bank  v. 
Ellis,  166  Mass.  414,  55  Am.  St.  Rep. 
414,  44  N.  E.  349;  Phelps  v.  Ameri- 
can Sav.  etc.  Assn.,  121  Mich.  343, 
80  N.  W.  120;  Chapman  v.  Colby,  47 
Mich.  46,  10  N.  W.  74;  Swing  Red 
River  v.  Lumber  Co.,  101  Minn.  428, 
112  N.  W.  393;  Myers  v.  Chicago  R. 
Co.,  69  Minn.  476,  65  Am.  St.  Rep. 
579,  72  N.  W.  694;  Brimhall  v.  Van 


Campen,  8  Minn.  13,  82  Am.  Dec. 
118;  Hemphill  v.  Alabama  Bank,  6 
Smedes  &  M.  (Miss.)  44;  Southern 
niinois  etc.  Bridge  Co.  v.  Stone,  174 
Mo.  1,  63  L.  R.  A.  301,  73  S.  W. 
453;  Conrad  v.  Pisher,  37  Mo.  App. 
352,  8  L.  R.  A.  147;  Snuffer  v.  Karr, 
197  Mo.  182,  7  Ann.  Cas.  780,  94  S. 
W.  983;  Coleman  v.  Lucksinger,  224 
Mo.  1,  26  L.  R.  A.,  N.  S.,  934.  123 
S.  W.  441;  McKnight  v.  Oregon  S. 
L.  R.  Co.,  33  Mont.  40,  82  Pac.  661; 
People's  Bldg.  etc.  Assn.  v.  Backus, 
2  Neb.  (Unof.)  463,  89  N.  W.  315; 
Scroggin  v.  McClelland,  37  Neb.  644, 
40  Am.  St.  Eep.  520,  22  L.  R.  A. 
110,  56  N.  W.  208;  Pickard  v.  Bailey, 
26  N.  H.  152;  Uhler  v.  Semple,  20 
N.  J.  Bq.  28S;  Condit  v.  Blackwell, 
19  N.  J.  Eq.  193;  Harris  v.  White, 
81  N.  T.  532;  Hill  v.  Packard,  5 
Wend.  (N.  Y.)  375;  Moore  v.  Coler, 
106  App.  Div.  331,  94  N.  Y.  Supp. 
630.  But  see  Rogers  v.  McCoach,  66 
Misc.  Rep.  85,  120  N.  Y.  Supp.  686; 
Billiard  v.  Outlaw,  92  N.  C.  266: 
Lassiter  v.  Norfolk  &  C  R.  Co.,  136 
N.  C.  89,  1  Ann.  Cas.  456,  48  S.  E. 
642;  Hall  v.  Southern  Ry.  Co.,  146 
N.  C.  345,  59  S.  E.  879;  Smith  v. 
Bartram,  11  Ohio  St.  690;  Pelton  v. 
Platner,  13  Ohio,  209,  42  Am.  Dec. 
197;  Lewis  v.  Kentucky  Bank,  12 
Ohio,  132,  40  Am.  Dec.  469;  Cressey 
V.  Tatom,  9  Or.  541;  Scott  v.  Ford, 
52  Or.  288,  97  Pac.  99;  De  Vail  v. 
De  Vail,  57  Or.  128,  109  Pac.  755, 
110  Pac.  705;  Spellier  Electric  Time 
Co.  V.  Geiger,  147  Pa.  399,  23  Atl. 
547;  Ripple  v.  Ripple,  1  Rawle  (Pa.), 
386;  Dougherty  v.  Snyder,  15  Serg. 
&  R.  (Pa.)  84, 16  Am.  Dec.  520;  Alkali 
Co.  V.  Huhn,  209  Pa.  238,  58  Atl.  283 ; 
Taylor  v.  Slater,  21  R.  I.  104,  41  Atl. 
1001 ;  Bridger  v.  Asheville  etc.  R.  Co., 
26  S.  G.  24;  Whitesides  v.  Poole,  9 
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interest  at  the  place  of  contract,^  of  the  laws  of  usury/  of 
the  statutes  as  to  the  distribution  of  estates,^  or  as  to  the 
estate  of  insolvents,'^  of  the  liability  of  stockholders,^^  and 
of  the  statute  under  which  a  foreign  corporation  is  char- 
tered. ^^  Some  states  have  by  statute  declared  that  judicial 
notice  shall  be  taken  of  the  statutes  of  sister  states.*^ 


§  119  (120),    Same — Exceptions   to    the    rule.— In    the 

method  of  our  treatment  of  the  law  of  the  recognition  of 
the  laws  of  sister  states,  we  have  had  almost  necessarily 

Rich.  (S.  C.)  68;  Building  Assn.  v. 
Rice,  68  S.  C.  236,  1  Ann.  Gas.  239, 
47  S.  E.  63;  Templeton  v.  Brown,  86 
Tenn.  50,  5  8.  W.  441;  Bagwell  v. 
MeTighe,  85  Tenn.  616,  4  S.  W.  46; 
Anderson  v.  May,  lO-Heisk.  (Tenn.) 
84;  Bank  v.  De  Berry,  47  Tex.  Civ. 
App.  96,  105  S.  W.  998;  El  Paso  etc. 
E.  Co.  V.  Smith,  50  Tex.  Civ.  App. 
10,  108  S.  W.  988;  Texas  etc.  E. 
Co.  V.  Miller  (Tex.  Civ.  App.),  128 
S.  W.  1165;  Murtey  v.  Allen,  71 
Vt.  377,  76  Am.  St.  Eep.  779,  45 
Atl.  752;  Taylor  v.  Boardman,  25 
Vt.  581;  Adams  v.  Gay,  19  Vt.  358; 
Union  Central  L.  Ins.  Co.  v.  Pollard, 
94  Va.  146,  64  Am.  St.  Rep.  715, 
36  L.  E.  A.  271,  26  S.  E.  421;  Bayly 
v.  Chubb,  16  Gratt.  (Va.)  284;  App 
V.  App,  106  Va.  253,'  55  S.  E.  672; 
Land  Co.  v.  Blair,  109  Va.  147,  63 
S.  E.  751;  MoDaniel  v.  Pressler,  3 
Wash.  636,  29  Pao.  209;  Klinek  v. 
Price,  4  W.  Va.  4,  6  Am.  Rep.  268; 
Osborn  v.  Blackburn,  78  Wis.  209,  23 
Am.  St.  Rep.  400,  10  L.  E.  A.  367, 
47  N.  W.  175;  Continental  Nat.  Bank 
V.  McGeoch,  73  Wis.  332,  41  N.  W. 
409;  Nelson  v.  Bridgeport,  8  Beav. 
527,  10  Jur.  871,  50  Eng.  Reprint, 
207;  PreemoTilt  v.  Dedire,  1  P.  Wms. 
431,  24  Eng.  Reprint,  458;  Ex  parte 
Cridland,  3  Ves.  &  B.  99,  35  Eng.  Ee- 
print,  415.  See  the  late  oases:  Hor- 
ton  V.  Sherrill-Russell  Lumber  Co., 
147  Ky.  226,  143  S.  W.  1053;  Schaun 


v.  Brandt,  116  Md.  560,  82  Atl.  551; 
Marshall  v.  Owen  (Mich.),  137  N.  W. 
204;  Atchison  etc.  E.  Co.  v.  Lam- 
bert, 32  Okl.  665,  123  Pac.  428;  Cas- 
ner  v.  Hoskins   (Or.),  128  Pac.  841. 

6  Hosford  V.  Nichols,  1  Paige  (N. 
Y.),  220;  Ramsay  v.  McCanley,  2 
Tex.  189;  HoUey  v.  Holley,  Litt. 
Sel.  Gas.  (16  Ky.)  505,  12  Am. 
Dee.  342;  Campion  v;  Kille,  15  N. 
J.  Eq.  476;  Billingsley  v.  Dean,  11 
Ind.  331. 

T  Phelps  V.  American  S.  &  L.  Assn., 
121  Mieh.  343,  80  N.  W.  120. 

8  McDaniel  v.  Wright,  7  J.  J. 
Marsh.    (Ky.)    475. 

9  Mobile  Ry.  Co.  v.  Whitney,  39 
Ala.  468. 

10  Eastman  v.  Crosby,  8  Allen 
(Mass.),   206. 

11  Portsmouth  Livery  Co.  v.  Wat- 
son, 10  Mass.  91. 

12  P.  E.  Creelman  Lumber  Co.  v. 
J.  A.  Lesh  &  Co.,  73  Ark.  16,  3  Ann. 
Cas.  108,  83  S.  W.  320;  Wilson  v. 
Phoenix  Powder  Mfg.  Co.,  40  W.  Va. 
413,  52  Am.  St.  Rep.  890,  21  S.  E. 
1035.  See  extended  note  upon  how 
a  case  ia  determined  when  proper 
foreign  law  is  not  proved,  appended 
to  Cherry  v.  Sprague  (187  Mass.  113, 
105  Am.  St.  Rep.  381,  72  N.  E.  456), 
67  L.  R.  A.  33,  which  contains  a 
fine  dissertation  upon  the  different 
theories  as  to  the  proper  practice 
and  will  well  rgpay  perusal. 


§  119  (120)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  572 

to  deal  with  the  subject  from  the  standpoint  of  the  states 
all  springing  into  existence  by  the  one  act.  But  it>  must 
be  remembered  that  to  the  original  number  there  has  been 
a  threefold  addition, — territory  acquired,  states  coming 
into  the  Union,  and  states  carved  out  of  other  territories 
and  states.  Out  of  state  A,  state  B  has  been  created  with 
a  new  constitution,  and  in  the  territory  of  state  B  the  laws 
of  state  A  were  paramount  until  the  new  state  was  con- 
stituted. But  the  judges  of  the  new  state  must  take  ju- 
dicial cognizance  of  the  laws  of  the  state  past  and  present. 
Therefore  it  is  that  the  general  rule,  requiring  proof  of 
the  law  of  a  sister  state  or  of  a  foreign  country,  is  subject 
to  the  qualification  that  the  courts  of  any  state  are  deemed 
to  know  the  law  which  prevailed  in  the  state  or  country, 
to  which  its  territory  formerly  belonged,  prior  to  and  at 
the  time  of  the  separation.  Thus  the  laws  of  Mexico  of 
force  in  Texas  previous  to  the  Texan  Revolution  we're  the 
laws,  not  of  a  foreign,  but  of  an  antecedent  government,  to 
which  the  government  of  the  United  States,  through  the 
medium  of  the  Eepublic  of  Texas,  is  the  direct  successor. 
Its  laws  are  not  deemed  foreign  laws;  for  as  to  that  por- 
tion of  our  territory  they  are  domestic  laws;  and  we  take 
judicial  notice  of  them.^^  The  laws  and  customs  prevailing 
in  Louisiana  prior  to  the  session  to  the  United  States  have 
been  judicially  noticed.  The  Spanish  laws  which  formerly 
prevailed  in  Louisiana,  and  upon  which  the  titles  to  land 
in  that  state  depend,  must  be  judicially  noticed  and  ex- 
pounded by  the  court,  like  the  laws  affecting  titles  to  real 
property  in  any  other  state.     They  are  questions  of  law  and 

13  United  States  v.  Perot,  98  TJ.  It  was  always  held  that  the  court 
S.  428,  25  L.  Ed.  251;  Fremont  was  bound  judicially  to  notice  them, 
V.  United  States,  17  How;  (58  U.  S.)  as  much  so  as  the  laws  of  a  state 
542,  15  L.  Ed.  241.  In  the  last-  of  the  Union.  In  doing  this,  how- 
named  case,  Chief  Justice  Taney  ever,  it  was  undoubtedly  often  neceg- 
said:  "It  is  proper  to  remark  that  sary  to  inquire  into  official  customs 
the  laws  of  these  territories,  under  and  forms  and  usages.  They  consti- 
which  titles  were  claimed,  were  never  tute  what  may  be  called  the  common 
treated  by  the  court  as  foreign  laws  or  unwritten  law  of  every  civilizgd 
to  be  decided  as  a  question  of  fact.  country." 
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not  questions  of  fact,  and  are  always  so  regarded  and  treated 
in  the  courts  of  Louisiana."  And  the  courts  of  Kentucky- 
have  noticed  judicially  the  former  laws  of  Virginia.^^ 
The  laws  of  Kansas  formerly  operative  in  territory  now 
included  in  Colorado  are  judicially  noticed  by  the  tribunals 
of  the  latter  state.^*  Since  April  11,  1899,  Porto  Eico  has 
been  de  facto  and  de  jure  American  territory.  The  history 
of  Porto  Eico  and  its  legal  and  political  institutions  up  to 
the  time  of  its  annexation  to  the  United  States  are  matters 
which  must  be  recognized  by  the  supreme  court,  just  the 
same  as  the  ancient  laws  and  institutions  of  many  of  the 
states  when  matters  come  before  it  from  their  several 
jurisdictions.  The  court  will  therefore  take  judicial  notice 
of  the  Spanish  law  so  far  as  it  affects  the  insular  posses- 
sions referred  to.  It  is  quoad  hoc  no  longer  foreign  law.^'^ 
So  it  has  been  held  that  if  the  laws  of  one  state  recognize 
official  acts  done  in  pursuance  of  the  laws  of  another  state, 
the  courts  of  the  former  state  may  likewise  take  judicial 


14  United  States  v.  Turner,  11 
How.  (TJ.  S.)  663,  13  L.  Ed.  857. 
Chief  Justice  Taney  said  in  this  case: 
"It  can  never  be  maintained  in  the 
courts  of  the  United  States  that  the 
laws  of  any  state  of  this  Union  are 
to  be  treated  as  the  laws  of  a  for- 
eign nation,  and  ascertained  and  de- 
termined as  a  matter  of  fact,  by  a 
jury,  upon  the  testimony  of  witnesses. 
And  if  the  Spanish  laws  prevailing 
in  Louisiana  before  the  cession  to  the 
United  States  were  to  be  regarded 
as  foreign  laws,  which  the  courts 
could  not  judicially  notice,  the  titles 
to  land  in  that  state  would  become 
unstable  and  insecure;  and  their 
validity  or  invalidity  would,  in  many 
instances,  depend  upon  the  varying 
opinions  of  witnesses,  and  the  fluctu- 
ating verdict  of  juries,  deciding  upon 
questions  of  law  which  they  could 
not,  from  the  nature  of  their  pur- 
suits and  studies,  be  supposed  to 
comprehend":    Chouteau    v.    Pierre, 


9  Mo.  3;  Ott  V.  Soulard,  9  Mo.  581; 
United  States  v.  Perot,  98  U.  S,  428, 
25  L.  Ed.  251;  United  States  v. 
Chaves,  159  U.  S.  452,  40  L.  Ed. 
215,  16  Sup.  Ct.  Eep.  57;  Liverpool 
Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397,  445,  32  L.  Ed.  788,  9 
Sup.  Ct.  Hep.  469;  Loree  v.  Abner, 
57  Fed.  159,  6  C.  C.  A.  302.  As  to 
the  mode  of  proving  statutes  of  sis- 
ter states,  see  §  504,  post.  As  to 
statutes  authorizing  judicial  notice 
to  be  taken  of  the  laws  of  sister 
states,  see  note  to  Knickerbocker 
Trust  Co.  V.  Iselin,  113  Am.  St.  Eep. 
871. 

15  Holley  V.  Holley,  Litt.  Sel.  Cas. 
(16  Ky.)   505,  12  Am.  Dec.  342. 

16  Crandall  v.  Sterling  Gold  Min- 
ing Co.,  1  Colo.  106;  and  see  note 
to  State  V.  Twitty  (2  Hawks  (N.  C), 
441),  11  Am.  t»6e.  780. 

IT  Ponce  V.  Roman  Catholic  Apos- 
tolic Church,  210  U.  S.  296,  52  L. 
Ed.  1068,  28  Sup.  Ct.  Eep.  737. 
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notice  of  such  laws  in  passing  upon  the  validity  of  such 
acts;^^  but  this  holding  must  be  read  by  the  greater  light  of 
subsequent  cases,  which  go  far  to  entirely  eclipse  it.  Later 
cases"  appear  to  establish  that  whenever  it  becomes  neces- 
sary, under  the  requirement  of  the  constitution,  for  a  court 
of  one  state,  in  order  tp  give  fa,ith  and  credit  to  a  public 
act  of  another  state,  to  ascertain  what  effect  it  has  in  that 
state,  the  law  of  that  state  must  be  proved  as  a  fact.  No 
court  of  a  state  is  charged  with  knowledge  of  the  laws  of 
another  state;  but  such  laws  are  in  that  court  matters  of 
fact,  which,  like  other  facts,  must  be  proved  before  they 
can  be  acted  upon.  The  supreme  court,  and  the  other 
courts  of  the  United  States,  when  exercising  their  original 
jurisdiction,  take  notice,  without  proof,  of  the  laws  of  the 
several  states  of  the  United  States;  but  in  the  supreme 
court,  when  acting  under  its  appellate  jurisdiction,  what- 
ever was  matter  of  fact  in  the  court  whose  judgment  of 
decree  is  under  review  is  matter  of  fact  there.^"     In  detei- 


18  Carpenter  v.  Dexter,  8  Wall. 
(U.  S.)  513,  19  L.  Ed.  426. 

19  Chicago  etc,  E.  Co.  v.  Wiggins 
Ferry  Co.,  119  U.  S.  615,  30  L.  Ed. 
519,  7  Sup.  Ct.  Kep.  398;  Hanley  v. 
Donoghiie,  116  XT.  S.  1,  29  l;  Ed.  535, 
6  Sup.  Ct,  Eep.  242;  Lloyd  v.  Mat- 
thews, 155  XT.  S.  222,  39  L.  Ed.  128,  15 
Sup.  Ct.  Eep.  70. 

20  Chicago  etc.  E.  Co.  v.  Wiggins 
Ferry  Co.,  supra.  This  was  expressly 
decided  in  Hanley  v.  Donoghue,  116 
XT.  S.  1,  29  L.  Ed.  535,  6  Sup.  Ct. 
Eep.  242,  in  respect  to  the  faith  and 
credit  to  be  given  by  the  courts 
of  one  state  to  the  judgments  of  the 
courts  of  another  state,  and  it  is 
equally  applicable  to  the  faith  and 
credit  due  in  one  state,  and  to  the 
public  acts  of  another.  The  case 
of  Graham  v.  Williams,  21  La.  Ann. 
594,  is  not  in  point,  because  in  that 
case  the  statute  of  the  sister  state 
of  which  judicial  cognizance  was 
sought    had   been    already    judicially 


noticed  by  the  court,  an-d  they  heJd 
they  were  entitled  to  continue  to  use 
their  judicial  knowledge.  The  case 
just  referred  to  has  been  overruled 
by  Cumberland  Tel.  &  Tel.  Co.  v. 
St.  Louis  etc.  Ey.  Co.,  117  La.  199, 
41  South.  492.  Other  states  also 
have  not  followed:  State  v.  Hinch- 
man,  2f7  Pa.  479;  Sammis  v.  Wight- 
man,  31  Fla.  10,  12  South.  526;  Taylor 
v.  Eunyan,  9  Iowa,  522;  Knapp  T. 
Abell,  10  Allen,  485;  Wright  v.  An- 
drews, 130  Mass.  149;  Gill  v.  Ever- 
man,  94  Tex.  209,  59  S.  W.  531 ;  Osborn 
V.  Blackburn,  78  Wis.  209,  23  Am. 
St.  Eep.  400,  10  L.  E.  A.  367,  47 
N.  W.  175;  Eape  v.  Heaton,  9  Wis. 
328,  76  Am.  Dec.  269;  Hunt  v. 
Monroe,  32  XJtah,  428,  11  L.  E. 
A.,  N.  S.,  249,  91  Pac.  269.  In 
addition  it  must  be  noticed  that 
in  the  case  of  Carpenter  v.  Dexter, 
referred  to  (note  18,  supra),  it  was 
not  a  mere  naked  assertion  on  the 
part  of  the  court,  but  that  the  hold- 
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mining  the  validity  of  judgments  rendered  in  a  sister  state, 
it  has  been  held  that  the  courts  will  take  notice  that  the  con- 
stitution of  such  state  creates  courts  having  general  and 
appellate  jurisdiction.^^  And  in  a  Wisconsin  case  it  was 
held  that  the  courts  might  without  proof  take  judicial  no- 
tice that  the  circuit  courts  of  the  several  states  are  courts 
of  general  jurisdiction.^^  So  that  with  the  exception  named 
in  favor  of  mother  states,  the  rule  may  be  taken  to  be  es- 
tablished that  whenever  a  court  of  one  state  is  required  to 
ascertain  what  effect  a  public  act  of  another  state  has  in 
that  state,  the  law  of  such  other  state  must  be  proved  as  a 
fact.2» 

§  120(121).  Federal  courts — State  statutes. — Subject  to 
pur  remarks  on  the  gradually  decreasing  attention  that 
2S  given  to  the  disappearance  of  the  dividing  line  between 
public  and  private  statutes,  the  judges  of  the  federal  courts, 
like  those  of  the  state  courts,  recognize  the  distinction  be- 
tween public  and  private  statutes.^*  But  the  federal  courts 
are  not  created  by  Congress  merely  for  the  purpose  of 
administering  the  local  laws  of  a  single  state;  and  they 
are  bound  to  take  notice  of  the  public  acts  of  the  various 
states  of  the  Union.  In  this  forum  the  laws  of  every  state 
are  presumed  to  be  known  to  the  court,^®  including  corpora- 

ing   reads,    "Where     one    state     rec-  of  the  local  laws  of  the  state   from 

ognizes    acts    done    in    pursuance    of  which     the     records   came :    Paine    v) 

the  laws  of  another  state,  its  courts  Schenectady  Ins.   Co.,   11   B.   I.  411; 

will  take  judicial  cognizance  of  those  State  v.  Hinchman,  supra.     See  Hau- 

laws,  so  far  as  it  may  be  necessary  l«y  v.  Donoghue,  supra,  where  these 

to  determine  the  validity  of  the  acts  cases  are  criticised.     See,  also,  §120, 


alleged  to  be  in  conformity  with  them. 

In  this   case,  also,  the  laws  of  New  23  Mr.  Justice  Fuller,  in  Lloyd  v. 

York   are,  by   stipulation   of  parties,  Matthews,   supra,    citing    Chicago    & 

considered  as  evidence."  A.     R.     Co.    v.    Wiggins   Ferry   Co., 

2J  Butcher  v.   Brownsville,   2   Kan.  supra,   and   Hanley  v.  Donoghue,  s«- 

70,  83  Am.  Dec.  446;  Dodge  v.  Cof-  pra. 

fin,  15  Kan.  277.  24  Covington     Drawbridge'    Co.     v. 

22  Jarvis  v.  Eobinson,  21  Wis.  523,  Shepard,    20   How.    (TJ.    S.)    227,    15 

94  Am.  Dec.  560.    It  was  even  held  L.  Ed.  896. 

in  Pennsylvania    and    Rhode    Island  25  Swann  v.   Swann,   21  Fed.   299; 

that    the    courts   would   take   notice  Gormley  v.  Bunyan,   136   U.   S.   623, 
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tion  laws  either  under  a  creative  or  an  enabling  act,^®  and 


34  L.  Ed.  1086,  11  Sup.  Ct.  Bep. 
453;  Elwood  v.  Flannigan,  104  V.  S. 
562,  26  L.  Ed.  842;   Owings  v.  Hull, 

9  Pet.  (U.  S.)  607,  9  L.  Ed.  246; 
Mewster  v.  Spalding,  6  McLean  (TJ. 
S.),  24,  Fed.  Cas.  No.  9513;  Gerling 
V.  Baltimore  etc.  E.  Co.,  151  V.  S. 
673,  38  L.  Ed.  311,  14  Sup.  Ct.  Eep. 
533;  Bond  v.  Farwell,  172  Fed.  58, 
96  C.  C.  A.  546 ;  Bohlander  v.  Heikes, 
168  Fed.  886,  94  C.  C.  A.  298;  Den- 
ver V.  Wagner,  167  Fed.  75,  92  C.  C. 
A.  527;  Barry  v.  Snowden,  106  Fed. 
571;  Hathaway  v.  New  York  Mut. 
Life  Ins.  Co.,  99  Fed.  534;  Andruss 
\ .  People's  Bldg.  etc.  Assn.,  94  Fed. 
575,  36  C.  C.  A.  836;  Merchants' 
Exeh.  Bank  v.  McGraw,  59  Fed.  972, 
8  C.  C.  A.  420;  Knower  v.  Haines, 
31  Fed.  513,  24  Blatchf.  488;  Jones 
V.  Hays,  4  McLean,  521,  Fed.  Cas. 
No.  7467;  Miller  v.  McQuerry,  5 
McLean,  469,  Fed.  Cas.  No.  9583; 
Toppan  V.  Cleveland  etc.  B.  Co.,  1 
Flip.  74,  Fed.  Cas.  No.  14,099;  Wood- 
worth  V.  Spafford,  2  McLean,  168, 
Fed.  Cas.  Now  18,020;  Breed  v. 
Northern  Pae.  E.  Co.,  35  Fed.  642; 
and  of  inferior  federal  courts:  Mills 
V.  Green,  159  U.  S.  651,  40  L.  Ed. 
293,  16  Sup.  Ct.  Eep.  132;  Gorm- 
ley  V.  Bunyan,  supra;  Hanley  v.  Don- 
oghue,  116  U.  S.  1,  29  L.  Ed.  535, 
6  Sup.  Ct.  Eep.  242;  Lamar  v.  Mi- 
cou,  114  U.  S.  218,  29  L.  Ed.  94, 
5  Sup.  Ct.  Eep.  857;  Mitchell  v. 
Overman,  103  XT.  S.  62,  26  L.  Ed. 
369;  Cheever  v.  Wilson,  9  Wall.  (U. 
S.)  108,  19  L.  Ed.  604;  Harpending 
V.  New  York  Eeformed  Protestant 
Dutch  Church,  16  Pet.    (U.  S.)   455, 

10  L.  Ed.  1029;  Beaty  v.  Knowler, 
4   Pet.    (U.   S.)    152,   7   L.    Ed.   813. 

26  Burdine  v.  Grand  Lodge,  37  Ala. 
478;  Douglass  v.  Mobile  Branch 
Bank,  19  Ala.  659;  Hamraett  v.  Lit- 
tle Eock  etc.   E.   Co.,   20  Ark.   204; 


Washington  v.  Finley,  10  Ark.  423, 
52  Am.  Dec.  244;  WoodrufE  v.  Marsh, 
63  Conn.  125,  38  Am.  St.  Eep.  346, 
26  Atl.  846;  Wilmington  etc.  Bank 
V.  Wollaston,  3  Harr.  (Del.)  90; 
Jackson  v.  State,  72  Ga.  28;  Terry 
V.  Merchants'  etc.  Bank,  66  Ga.  177; 
Nimmo  v.  Jackman,  21  111.  App.  607; 
Delawter  v.  Sand  Creek  Ditching  Co., 
26  Ind.  407;  Gordon  v.  Montgomery, 
19  Ind.  110;  Durham  v.  Daniels,  2 
G.  Greene  (Iowa),  518;  Commercial 
Bank  v.  Newport  Mfg.  Co.,  1  B. 
Mon.  13,  35  Am.  Dec.  171;  Lexing- 
ton Mfg.  Co.  v.  Dorr,  2  Litt.  (Ky.) 
256;  Chicago  etc.  B.  Co.  v.  Liebel,  27 
Ky.  Law  Eep.  716,  86  S.  W.  549;  State 
v.  Webb's  Eiver  Imp.  Co.,  97  Me. 
559,  55  Atl.  495;  State  v.  McAllis- 
ter, 24  Me.  139;  Miller  v.  Matthews, 
87  Md.  464,  40  Atl.  176;  Agnew 
v.  Gettysburg  Bank,  2  Har.  &  G. 
(Md.)  478;  Portsmouth  Livery  Co. 
v.  Watson,  10  Mass.  91;  Jones  v. 
Pales,  4  Mass.  245;  American  Steel 
etc.  Co.  V.  Bearse,  194  Mass.  596, 
80  N.  E.  623;  Chapman  v.  Colby, 
47  Mich.  46,  10  N.  W.  74;  People 
V.  De  Mill,  15  Mich.  164,  93  Am. 
Dec.  179;  Hall  v.  Brown,  58  N.  H. 
93;  Haven  v.  New  Hampshire  Insane 
Asylum,  13  N.  H.  532,  38  Am.  Dec. 
512;  Stephens  etc.  Transp.  Co.  v. 
New  Jersey  Cent.  E.  Co.,  33  N.  J.  L. 
229;  Methodist  Episcopal  Union 
Church  v.  Pickett,  19  N.  Y.  482; 
Dutchess  Cotton  Manufactory  v.  Da- 
vis, 14  Johns.  (N.  Y)  238,  7  Am. 
Dec.  459;  Foley  v.  Eay,  27  E.  I.  127, 
61  Atl.  50;  Simpson  v.  South  Car- 
olina Mut.  Ins.  Co.,  59  S.  C.  195, 
37  S.  E.  18,  225;  Parker  v.  Carolina 
Sav.  Bank,  53  S.  C.  588,  69  Am.  St. 
Eep.  888,  31  S.  E.  673;  Owen  v. 
State,  5  Sneed  (Tenn.),  498;  Shaw 
V.  State,  3  Sneed  (Tenn.),  86; 
Alabama  Bank  v.   Simonton,   2   Tex. 
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laws  relating  to  municipal  corporations. ^'^  If  by  the  stat- 
ute or  constitutional  provision  in  any  state  the  courts  are 
required  to  take  notice  of  private  statutes,  the  United 
States  courts  sitting  within  the  state  will  do  the  saine.^® 
In  the  exercise  of  its  general  appellate  jurisdiction  the 


531;  International  etc.  K.  Co.  v. 
Hall,  35  Tex.  Civ.  App.  545,  81 
S.  W.  82;  Buell  v.  Warner,  33  Vt. 
570;  State  v.  Franklin  County  Sav. 
Bank  etc.  Co.,  74  Vt.  246,  52  Atl. 
1069;  Hays  v.  Northwestern  Bank, 
9  Gratt.  (Va.)  127;  Stribbling  v. 
Valley  Bank,  5  Rand.  (Va.)  132; 
State  V.  Baltimore  etc.  E.  Co.,  15 
W.  Va.  362,  36  Am.  Rep.  803;  Farm- 
ers' Bank  v.  Willis,  7  W.  Va.  31; 
Case  V.  Kelly,  133  IT.  S.  21,  33  L. 
Ed.  513,  10  Slip.  Ct.  Rep.  216;  Cov- 
ington Drawbridge  Co.  v.  Shepherd, 
20  How.  (tJ.  S.)  227,  15  L.  Ed. 
896;  Beaty  v.  Knowler,  4  Pet.  (U. 
S.)  152,  7  L.  Ed.  813;  Pennsyl- 
vania R.  Co.  V.  Baltimore  etc.  R.  Co., 
37  Fed.  129.  For  numerous  other 
cases,  see  16  Cyc,  "Evidence,''  890, 
891. 

27  Arndt  v.  Cullman,  132  Ala.  540, 
90  Am.  St.  Rep.  922,  31  South.  478; 
State  V.  Matthews,  153  Ala.  646,  45 
South.  307;  Badgett  v.  State,  157 
Ala.  20,  48  South.  54;  Bituminous 
Lime  Rock  Paving  etc.  Co.  v.  Fulton 
(Cal.),  33  Pac.  1117;  Stoner  v.  Los 
Angeles,  8  Cal.  App.  607,  97  Pac. 
69'2;  Nicholls  v.  City  of  Ansonia, 
81  Conn.  229,  70  Atl.  636;  Bowns  v. 
Smyrna,  2  Penne.  ^Del.)  132,  45  Atl. 
717;  Vance  v.  Rankin,  194  111.  625, 
88  Am.  St.  Rep.  173,  62  N.  B.  807; 
Moss  V.  Sugar  Ridge  Tp.,  161  Ind. 
417,  68  N.  E.  896;  State  v.  dinger 
(Iowa),  72  N.  W.  441;  Solomon  v. 
Hughes,  24  Kan.  211;  GifEord  v. 
Falmouth,  4  Ky.  Law  Rep.  908; 
Ball  V.  Commonwealth,  30  Ky.  Law 
Eep.  600,  99  S.  W.  326;  Belmont  v. 
Evidence  I — 37 


Morrill,  69  Me.  314;  Harris  v. 
Quiney,  171  Mass.  472,  50  N.  E. 
1042;  Peterson  v.  Qokato,  84  Minn. 
205,  87  N.  W.  615;  Shively  v.  Lank- 
ford,  174  Mo.  535,  74  S.  W.  835; 
Johnson  v.  Scott,  133  Mo.  App.  689, 
114  S.  W.  45;  Scheffer  v.  Hardin, 
140  Mo.  App.  13,  124  S.  W.  569; 
North  Platte  Waterworks  Co.  v.  North 
Platte,  50  Neb.  853,  70  N.  W.  393; 
Gross  V.  Portsmouth,  68  N.  H.  266, 
73  Am.  St.  Rep.  586,  33  Atl.  256; 
Hawthorne  v.  Hoboken,  32  N.  J.  L. 
172 ;  Shaw  v.  New  York  Cent.  etc.  E. 
Co.,  85  N.  Y.  App.  Div.  137,  83  N. 
Y.  Supp.  91;  Empire  Realty  Corp.  v. 
Sayre,  107  App.  Div.  415,  95  N.  Y. 
Supp.  71 ;  State  v.  Banfield,  43  Or.  287, 
72  Pae.  1093 ;  Naylor  v.  MoCuUoeh,  54 
Or.  305,  103  Pac.  68 ;  Nelson  v.  Light- 
ing Co.,  26  R.  I.  258,  106  Am.  St.  Rep. 
7li,  67  L.  E.  A.  116,  58  Atl.  8b2; 
State  V.  Murfreesboro,  11  Humph. 
(Tenn.)  217;  Storrie  v.  Cortes,  90 
Tex.  283,  35  L.  R.  A.  666,  38  S.  W. 
154;  Austin  v.  Forbis,  99  Tex.  2S4, 
89  S.  W.  405.  See,  also,  Paris  v. 
Tucker,  101  Tex.  99,  104  S.  W.  1046; 
Winooski  v.  Gokey,  49  Vt.  282;, 
Seattle  v.  Turner,  29  Wash.  515,  69 
Pac.  1083 ;  Beasley  v.  Beokley,  28  W. 
Va.  81;  Davey  v.  Janesville,  111  Wis. 
628,,  87  N.  W.  813. 

28  Hanley  v.  Donoghue,  116  IT.  S. 
1,  29  L.  Ed.  535,  6  Sup.  Ct.  Eep.  242; 
'  Junction  Ry.  Co.  v.  Bank  of  Ashland, 
12  Wall.  (U.  S.)  226,  20  L.  E.  385; 
Merrill  v.  Dawson,  1  Hempst.  563, 
Fed.  Gas.  No.  9469;  Case  v.  Kelly,  133 
U.  S.  21,  33  L.  Ed.  513,  10  Sup.  Ct. 
Eep.  216. 
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supreme  court  of  the  United  States  takes  notice  of  the  laws 
of  every  state;  but  a  different  rule  governs  in  a  writ  of 
error  to  the  highest  court  of  a  state.  In  that  case  the 
United  States  supreme  court  does  not  take  notice  of  such 
laws  unless  made  a  part  of  the  record  sent  up  for  revision.^* 
The  law  has  been  practically  settled  since  1885,  when  Mr. 
Justice  Gray,  in  a  celebrated  case,^°  cleared  up  several 
of  the  doubts  which  had  been  created  by  certain  other 
decisions,^^  and  expressed  those  principles  which  now 
guide  the  United  States  supreme  court.  He  says :  1.  Upon 
principle,  therefore,  and  according  to  the  great  prepon- 
derance of  authority,  whenever  it  becomes  necessary  for  a 
court  of  one  state,  in  order  to  give  full  faith  and  credit  to 
a  judgment  rendered  in  another  state,  to  ascertain  the 
effect  which  it  has  in  that  state,  the  law  of  that  state  must 
be  proved,  like  any  other  matter  of  fact.  The  opposing 
decisions  are  based  upon  the  misapprehension  that  this 
court,  on  a  writ  of  error  to  review  a  decision  of  the  highest 
court  of  one  state  upon  the  faith  and  credit  to  be  allowed 
to  a  judgment  rendered  in  another  state,  always  takes  no- 
tice of  the  laws  of  the  latter  state;  and  upon  the  conse- 
quent misapplication  of  the  postulate  that  one  rule  must 
prevail  in  the  court  of  original  jurisdiction  and  in  the 
court  of  last  resort.  2.  When  exercising  an  original  juris- 
diction under  the  constitution  and  laws  of  the  United 
States,  this  court,  as  well  as  every  other  court  of  the  na- 
tional government,  doubtless  takes  notice,  without  proof,  of 
the  laws  of  each  of  the  United  States.  3.  But  in  this  court, 
exercising  an  appellate  jurisdiction,  whatever  was  matter 
of  law  in  the  court  appealed  from  is  matter  of  law  here; 
and  whatever  was  matter  of  fact  in  the  court  appealed 

29  Goi-mley  v.  Bunyan,  138  TJ.  S.  Si  State  v.  Hinchman,  27  Pa.  479; 
623,  34  L.  Ed.  1086,  11  Sup.  Ct.  Rep.  Paine  v.  Schenectady  Ins.  Co.,  11  B. 
453;  Jasper  v.  Porter,  2  McLean  (U.  I.  411.  See  §  119,  ante.  Hanley  v. 
S.),  579,  Fed.  Cas.  No.  7229;  Smith  Donoghue,  supra,  created  an  exoep- 
V.  Tallapoosa,  2  Woods,  574,  Fed.  Cas.  tion  to  the  broad  rule  laid  down  in 
No.  13,113.     '                  -  McNeil   v.   Holbrook,   37   U.  &    (12 

30  Hanley  v.  Donoghue,  116  tJ.  S.  1,  Pet.)  84,  9  L.  Ed.  1009. 
29  L.  Ed.  535,  6  Sup.  Ct.  Eep.  242. 
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from  is  matter  of  fact  here.  4.  In  the  exercise  of  its  gen- 
eral appellate  jurisdiction  from  a  lower  court  of  the  United 
States,  this  court  takes  judicial  notice  of  the  laws  of  every 
state  of  the  Union,  because  those  laws  are  known  to  the 
court  below  as  laws  alone,  needing  no  averment  or  proof.^^ 
5.  But  on  a  writ  of  error  to  the  highest  court  of  a  state, 
in  which  the  revisory  power  of  this  court  is  limited  to  de- 
termining whether  a  question  of  law  depending  upon  the 
constitution,  laws  or  treaties  of  the  United  States  has  been 
erroneously  decided  by  the  state  court  upon  the  facts  be- 
fore it — while  the  law  of  that  state,  being  known  to  its  courts 
as  law,  is  of  course  within  the  judicial  notice  of  this  court 
at  the  hearing  on  error — ^yet,  as  in  the  state  court  the  laws 
of  another  state  are  but  facts,  requiring  to  be  proved  in 
order  to  be  considered,  this  court  does  not  take  judicial 
notice  of  them,  unless  made  part  of  the  record  sent  up. 
The  case  comes,  in  principle,  within  the  rule  laid  down 
long  ago  by  Chief  Justice  Marshall  :*^  ' '  That  the  laws  of  a 
foreign  nation,  designed  only  for  the  direction  of  its  own 
affairs,  are  not  to  be  noticed  by  the  courts  of  other  coun- 
tries, unless  proved  as  facts,  and  that  this  court,  with  re- 
spect to  facts,  is  limited  to  the  statement  made  in  the  court 
below,  cannot  be  questioned."  6.  Where  by  the  local  law 
of  a  state^*  its  highest  court  takes  judicial  notice  of  the  laws 
of  other  states,  this  court  also,  on  writ  of  error,  might  take 
judicial  notice  of  them.  This  exposition  of  the  learned 
justice  approved  in  subsequent  cases  clearly  expresses  the 

32  Course  v.  Stead,  4  Ball.  (IT.  S.)  Co.  v.  Bank  of  AsMand,  12  Wall.  (79 

22,  27,  1  L.  Ed.  724,  726;   Hinde  v.  IT.  8.)    226,  230,  20  L.  Ed.  385,  387; 

Vattier,  5  Pet.  (30  TJ.  S.)    398,  8  L.  Lamar  v.   Micou,   114  U.   S.   218,   29 

Ed.  168;  Owinga  v.  Hull,  9  Pet.  (34  L.  Ed.  94,  5  Sup.  Ct.  Bep.  857. 

U.  S.)    607,  625,  9  L.  Ed.  246,  252;  33  Talbot  v.   Seeman,  1   Cranch,   1, 

United  States  v.  Turner,  11  How.  (52  2  L.  Ed.  15.     The  laws  of  the  Indian 

U.  S.)    663,  668,  13  L.  Ed.  857,  859;  tribes     are     not  .  judicially     noticed: 

Pennington  y.  Gibson,  16  How.   (57  Elliott   v.   Garvin,   7  Ind.   Ter.    679, 

TJ.  S.)    65,  14  L.  Ed.  847;  Covington  104  S.  W,  878. 

Drawbridge  Co.  v.  Shepherd,  20  How.  34  As  in  Tennessee:  Hobba  v.  Mem- 

(61  U.  S.)    227,  230,  15  L.  Ed.  896;  phis  &  Charleston  Eailroad,  9  Hgisk. 

Cheever  v.  Wilson,  9  Wall.  (76  XT.  S.)  (Tenn.)    873. 
108,  19  L.  Ed.  604;  Junction  E.  E. 
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law  of  to-day.*^  Since  the  supreme  court  of  the  United 
States  takes  judicial  notice  of  the  laws  of  the  several  states, 
it  becomes  necessary  for  that  court  to  take  cognizance  of 
the  judicial  decisions  of  the  courts  of  the  last  resort  in  such 
states ;  and  it  is  a  familiar  rule  that  the  supreme  court  will, 
as  a  general  rule,  follow  the  construction  placed  upon  the 
statute  of  the  state  by  the  supreme  court  of  that  state.*® 
And  the  same  rule  prevails,  although  no  reference  was 
made  to  the  statute  in  the  court  below.*^  The  federal 
courts  will  also  take  judicial  notice  of  such  federal  matters 
of  general  public  importance  as  the  rules  and  regulations 
prescribed  by  the  interior  department  in  respect  to  con- 
tests before  the  land  office,  although  they  are  not  public 
statutes  within  the  strict  meaning  of  the  term;*^  but  state 
courts  do  not  uniformly  take  judicial  notice  of  such  rules 
and  regulations.**  No  valid  reason  exists  why  they  should 
do  so,  as  the  rules  and  regulations  referred  to  can  be  so 
easily  put  in  evidence.'"* 


35  Hanley  v.  Donoghue,  supra,  as 
to  the  judicial  notice  of  state  laws, 
was  approved  in  Tilt  v.  Kelsey,  207 
TJ.  S.  43,  52  L.  Ed:  95,  28  Sup.  Ct. 
Rep.  1;  Allen  v.  ADeghany.  Co.,  196 
TJ.  S.  464,  49  L.  Ed.  555,  25  Sup.  Ct. 
Rep.  311;  Lloyd  v.  Matthews,  155  IT. 
S.  222,.  39  L.  Ed.  128,  15  Sup.  Ct. 
Rep.  70;  Allgair  v.  Fisher,  143.  Eed. 
963,  75  C.  C.  A.  148;  Leathe  v. 
Thomas,  218  111.  253,'  75  N.  B.  812; 
Edwin  V.  Southern  Ry.,  71  S.  C.  230, 
50  S.  E.  779;  Thomas  v.,  Board  of 
Trustees,  195  TT.  S.  214,  49  L.  Ed. 
166,  25  Sup.  Ct.  Rep.  24;  Chicago  etc. 
R.  Co.  V.  Wiggins  Ferry  Co.,  119  U. 
S.  615,  30  L.  Ed.  519,  7  Sup.  Ct.  Rep. 
398.  See,  also,  Thompson's  Notes  on 
United  States  ^Reports,  Supplement 
IV. 

38  Hanley  v.  Donoghue,  116  TT.  S. 
1,  29  L.  Ed.  535,  6  Sup.  Ct.  Rep.  242 ; 
Renaud  v.  Abbott,  116  TT.  S.  277,  29 
L.  Ed.  629,  6  Sup.  Ct.  Rep.  1194. 


37  Fourth  Nat.  Bank  v.  Francklyn, 
120  tr.'  S.  747,  30  L.  Ed.  826,  7  Sup. 
Ct.  Rep.  757;  Christy  v.  Pridgeon,  4 
Wall.  (U.  S.)  196,  18  L.  Ed.  322; 
Flash  V.  Conn,  109  TT.  S.  371,  27  L. 
Ed.  966,  3  Sup.  Ct.  Rep.  263. 

38  Caha;  V.  TTnited  States,  152  TT.  S. 
211,  38  li.  Ed.  415,  14  Sup.  Ct.  Rep. 
513. 

■  39  Hensiey  v.  Tarpey,  7  Cal.  288. 
See  TTnited  States  v.  Williams,  6  Mont. 
379,  12  Pac.  851,  referred  to  in  note 
40,  post. 

*0  In  United  States  v.  Williams, 
swpra,  the  reasons  given  for  the  judi- 
cial recognition  do  not  carry  convinc- 
ing weight.  An  analogy  is  there 
sought  to  be  established  between  such 
rules  and  the  extension  of  a  pardon, 
or  the  issuance  of  a  commission  or  an 
order  removing  an  officer  or  the  issu- 
ance of  a  land  patent:  Patterson  v. 
Winn,  5  Pet.  (U.  S.)  241,  8  L.  Ed. 
108;   Yount  v.  Howell,   14  Cal.  468; 
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§  121  (122).  The  unwritten  law. — Upon  every  rational 
ground,  the  importance  of  the  common  law  has  warranted 
its  inclusion  within  the  scope  of  judicial  recognition.  In- 
deed, the  process  of  making  legal  deductions  could  hardly 
be  accomplished  without  that  knowledge,  and  it  is  the 
knowledge  of  the  court  apart  from  the  judge.  In  this  par- 
ticular department  of  the  subject,  drawing  the  attention  of 
the  court  to  the  state  of  the  common  law  on  any  given  sub- 
ject is  merely  a  reminder  to  the  tribunal  that  at  the  period 
of  the  creation  of  the  United  States  the  vast  body  of 
English  common  law  then  in  force  was  adopted  by  the 
United  States  and  is  in  force  to-day,  subject  to  such  modi- 
fications as  the  wisdom  of  legislatures  has  seen  fit  to  effect. 
Our  courts  treat  the  common  law,  not  as  the  law  of  a 
foreign  country,  but  as  our  own  law  and  as  a  system  which 
may  be  adapted  to  any  condition  of  things,  however  new, 
which  may  arise.**  "Notice  of  domestic  law  involves  no- 
tice of  all  t'le  systems  of  jurisprudence  by  which  such  do- 
mestic law  is  limited  or  otherwise  affected.  Hence  a  court 
is  bound  to  take  notice  of  such  subsidiary  codes  or  systems 
of  law  as  may  enter  into  the  law  by  which  it  is  governed. 
In  submission  to  this  principle  judicial  notice  will  be  taken 

Wetherbee    v.    Dunn,     32     Cal.     108.  «  Eureka  Springs  E.   Co.  v.   Tim- 

\What  the  President  does  through  his  mona,   51   Ark.   459,   11    S.   W.   690; 

cabinet   officers   may  be  regarded   as  Conger  v.  Weaver,  6  Cal.  548,  65  Am. 

an   act   of  the   executive  department,  Dec.    528,    1    Morr.    Min.    Eep.    594; 

but  the  same  rule  should  surely  not  Eush  v.  Landers,  107  La.  549,  57  L. 

be  extended  to  what  those  officers  do  E-   A.  353,  32   South.  95;   Copley  v. 

through  their  subordinates.     It  is  car-  Sanford,  2  La.  Ann.  335,  46  Am.  Dec. 

.       ,,  i-       t  „  *„^  t„  „cv      548;  Owen  v.  Boyle,  15  Me.  147,  32 

rying  the  presumption  too  far  to  ask  '  /    '  ' 

i,    i  •<.  v     •  J!       ^  4.1,  t  4.1,0  ■P..o=;rio„t  Am.  Dec.  143;   Stokes  v.  Macken,  62 

that  it  be  inferred  that  the  President  „    ^     ,„,„'.„     .^„  4 

,    ^       ,       ,         -,  Barb.   (N.  T.)   145;  Wallace  v.  Bur- 
xs  cognizant  of  such  acts  and  approves  ^^^  ^^^  ^^^    ^.^^^  ^  ^ 

them.     The     facilities     for    bringing  ^^^    ^^_  ^^^^^  ^^_  ^^    ^_  ^.^^^^^  2 

such  rules  before  the  court  as  ordi-  g^.^^    ^^_    ^^^    gg^    p^^^    ^^^    jj^. 

nary  evidence  should  obviate  further  jg^^pg.  y^^^^^^^^  ^_  Bobbins,  5  Taunt. 

consideration,   and  if  it  were   other-  ggg.   EUiott  v.  Evans,  3   Bos.  &  P. 

wise — that  such  facilities  did  not  exist  jgj.  Ueeves  v.  Burrage,  14  Q.  B.  504, 

— then  the  argument  is  turned  on  the  117   Eng.  Reprint,   196;    Westoby  v. 

ground  of  the  rules  not  being  avail-  Day,  2  El.  &  Bl.  624,  118  Eng.  Ke- 

able   for   either   common    or   judicial  print,    895.     See    note    to    Cherry   v. 

notice.  Sprague,  67  L.  E.  A.  37. 
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by  eommon-law  courts  of  equity  practice  when  this  is  distinct 
from  the  common  law."*^  It  is  under  this  rule  that  the 
customs  and  rules  of  the  law-merchant  and  those  other  cus- 
toms and  usages  which  prevail  throughout  the  country  and 
have  become  the  law,  are  to  be  determined  by  the  court  and 
without  proof.**  The  judicial  knowledge  is  not  limited  to 
the  particular  branch  of  law  which  is  or  was  generally  ad- 
ministered in  a  given  court,  but  it  covers  all  branches  of  the 
law,  including,  of  course,  equity  jurisprudence  and  gener- 
ally all  that  may  be  classed  as  the  common  law  of  the 
forum.**  So  the  courts  take  judicial  notice  of  the  ecclesias- 
tical law  of  Christendom  as  part  of  the  common  law;*^  but 
the  notice  taken  is  not  to  the  same  extent  as  in  England. 
Here,  however,  the  language  of  the  constitution  is  suffi- 
ciently comprehensive  to  protect  every  variety  of  religious 
opinion,  and  it  must  have  been  intended  to  extend  equally 
to  all  sects,  whether  they  believe  in  Christianity  or  not, 
and  whether  they  are  Jews  or  infidels.  "So  that  we  are 
compelled  to  admit  that  although  Christianity  be  a  part 
of  the  common  law  of  the  state,  yet  it  is  so  in  this  qualified 
sense,  that  its  divine  origin  and  truth  are  admitted,  and 
therefore  it  is  not  to  be  maliciously  and  openly  reviled  and 
blasphemed  against,  to  the  annoyance  of  believers  or  the 
injury  of  the  public."*®  The  courts  will  take  notice  of  the 
existence  of  religious  denominations,  but  as  matter  of  com- 

42  Whart.  Ev.,  §  296.  v.  Marryat,  17  Q.  B.  281,  79  E.  C.  L. 

43.  Jewell   V.    Center,   25   Ala.   498;  281,    117  Eng.  Reprint,  1287;   West- 

Eeed  v.  Wilson,  41  N.  J.  L.  29;  Flem-  boy  v.  Day,  2  El.  &  Bl.  605,  22  L.  J. 

ing  V.  MoOlure,  1  Brey.   (S.  C.)   428,  Q.   B.    418,    ll'§    Eng.    Reprint,    895; 

2  Am.  Dee.  671;   Owen  v.  Boyle,  15  Scott  v.  Brown,  [1892]  L.  R.  2  Q.  B. 

Me.  147,  32  Am.  Dec.  143.  724,  61  L.  J.  Q.  B.  738;  Logan  v.  Lee, 

■4*  Gay lor's 'Appeal,  43  Conn.  82;  St.  Can.  Sup.  Ct.  311;  Musgrave  v.  Angle, 

Louis  etc.  R.  Co.  v.  Weaver,  35  Kan.  43  Can.  Sup.  Ct.  484. 

412,  57  Am.  Rep.  176,  11  Pac.  408;  45  i  Greenl.  Ev.,  §5. 

Porter  v.  United  States,  7  Ind.  Ter.  «  Vidal  v.  Girard's  Exrs.,  2  How. 

616,  104  S.  W.  855;  Squier  v.  Barnes,  (U.  S.)   127,  198,  11  L.  Ed.  205,  234. 

193  Mass.  21,  78  N.  B.   731 ;   South,-  This  was  the  doctrine  of  the  supreme 

gate  V.  Montgomery,  1  Paige  (N.  Y.),  court  of  Pennsylvania  in  Updegraph 

41;  Nimmo  v.  State,  7  Tex.  26;  Han-  v.  The  Commonwealth,  11  Serg.  &  B. 

ley  V.  Donoghue,  116  U.  S.  1,  29  L.  (Pa.)  394. 
Ed.  535,   6  Sup.  Ct.  Rep.  242;   Sims 


583 


JUDICIAL    NOTICE. 


§  121  (122) 


mon  knowledge,  the  same  as  the  Bible  and  sacred  refer- 
ences, rather  than  of  any  inherent  claim  of  the  denomina- 
tion to  be  noticed.*^  But  the  court  cannot  take  judicial 
notice  of  the  laws  of  any  particular  sect.  Thus  the  laws  and 
powers  of  the  Catholic  church  are  not  matters  of  their  cog- 
nizance;'^ nor  the  laws  of  the  Episcopal  churches.*^  The 
courts  do  not  notice  the  statutes  of  England  enacted  since 
the  Revolution.  They  must  be  proved  in  the  usual  way.®** 
It  will  be  seen  in  another  section  that  if  a  party  desires  to 
have  the  court  take  cognizance  of  the  unwritten  law  of  an- 
other state,  he  should  prove  such  law  like  any  other  fact. 
But  the  courts,  in  order  to  ascertain  what  the  common  law 
would  be  but  for  existing  statutes,  may  take  notice  of  de- 
cisions in  other  states  and  in  other  countries  which  have 
adopted  the  common  law  of  England.^^ 


«  state  V.  Chandler,  2  Harr.  (Del.) 
553,  containing  an  elaborate  and  clas- 
sical opinion  of  Chief  Justice  Clayton; 
Smith  V.  Pedigo,  145  Ind.  361,  19  L. 
E.  A.  433,  33  N.  E.  777,  44  N.  E.  363; 
Humphrey  v.  Burnside,  4  Bush  (Ky.), 
215;  Sawyer  v.  Baldwin,  11  Pick. 
(Mass.)  492;  Commonwealth  v.  Knel- 
land,  20  Pick.  (Mass.)  206;  MeAlis- 
ter  V.  Burgess,  161  Mass.  269,  24  L. 
R.  A.  158,  37  N.  B.  173;  Pfeiffer  v. 
Board  of  Education,  118  Mich.  560, 
42  L.  R.  A.  536,  77  N.  W.  250;  People 
V.  Ruggles,  8  Johns.  (N.  Y.)  290,  5 
Am.  Dec.  335;  People  v.  Powers,  147 
N.  Y.  104,  35  L.  R.  A.  502,  41  N.  E. 
432;  Updegraph  v.  Commonwealth, 
supra;  State  v.  South  Kingston,  18  E. 
I.  258,  22  L.  R.  A.  55,  27  Atl.  599; 
Hilton  V.  Roylance,  25  Utah,  129,  95 
Am.  St.  R«p.  821,  58  L.  R.  A.  723,  69 
Pac.  660;  State  v.  Bdgerton  School 
Dist.,  76  Wis.  177,  20  Am.  St.  Rep. 
41,  7  L.  R.  A.  330,  44  N.  W.  967; 
Vidal  V.  Girard's  Exrs.,  supra;  Pringle 
V.  Napanee,  r4  Can.  L.  T.  219. 

48  Baxter  v.  McDonnell,  155  N.  Y. 
83,  40  L.  B.  A.  670,  49  N.  E.  667; 
Katzer  v.  City  of  Milwaukee,  104  Wis. 
16,  80  N.  W.  41. 


49  Youngs  V.  Ransom,  31  Barb.  (N. 
Y.)  49  (There  is  no  such  thing 
known  to  our  law  as  institution  or 
induction,  and  the  ecclesiastical  law 
of  the  mother  country  is  no  part  of 
the  law  under  which  we  live.  Before 
our  courts  can  take  notice  of  such  cus- 
toms, or  their  nature  or  effect,  their 
existence  should  be  properly  averred 
and  proved  as  matter  of  fact.  The 
canons,  rubrics  or  rules  of  this  or  any 
other  church  among  us  are  not  laws; 
they  are  merely  regulations  for  the 
conduct  of  its  ministers  and  members, 
depending  for  their  force  upon  the 
vows  of  ■  the  one  and  the  consciences 
of  the  other,  so  far  as  they  are  within 
the  limits  of  the  rightful  powers  of 
such  bodies.  We  know  nothing  of 
them  .judicially);  Sarahass  v.  Arm- 
strong, 16  Kan.  192. 

50  Liverpool  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  445,  32  L.  Ed. 
788,  9  Sup.  Ct.  Eep.  469;  Spaulding 
V.  Chicago  Ey.  Co.,  30  Wis.  110,  11 
Am.  Rep.  550. 

51  City  of  Topeka  v.  Gillett,  32 
Kan.  431,  4  Pac.  800;  St.  Louis  Ry. 
Co.  V.  Weaver,  35  Kan.  412,  57  Am. 
Eep.  176,  11  Pac.  408. 
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§  122  (122).  Executive  proclamations — Regulation  of 
bureaus — Official  reports  of  public  officers. — The  acts  of  any 
of  the  three  great  divisions  of  the  government  are  entitled 
to  equal  judicial  recognition.  It  only  remains  to  add  that 
such  executive  acts  as  proclamations  by  the  chief  ex- 
ecutive and  reports  of  public  officers  are  of  such  general 
notoriety  that  they  may  be  judicially  noticed.  It  is  true, 
too,  that  regulations  of  bureaus  and  departments  have 
received  judicial  cognizance,  but  the  practice  is  not  uni- 
form with  regard  to  them,  and,  as  we  have  said  before,^^ 
there  is  no  doubt  at  all  that  such  regulations  are  not  so 
brought  to  the  knowledge  of  the  people  as  to  render  notice 
of  them  sufficiently  general,  that  they  should  receive  rec- 
ognition by  the  courts  without  proof.  This  is  the  more 
especially  so,  as  that  proof  is  not  only  easy,  but  the  pro- 
duction of  the  rule  or  regulation  gives  both  the  parties 
and  the  court  a  better  opportunity  for  justice  to  be  done. 
As  to  proclamations  and  the  like,  on  the  principle  of  ac- 
knowledgment of  the  act  of  a  great  department  of  the 
government,  judicial  notice  is  properly  and  by  universal 
precedent  in  civilized  countries  adopted.  A  conspicuous  il- 
lustration was  the  proclamation  of  President  Lincoln  grant- 
ing full  amnesty  and  pardon  for  the  offense  of  treason 
to  all  persons  who  participated  in  the  rebellion  against 
the  United  States.^*  Thus  courts  take  judicial  notice  of 
proclamations  of  peace  or  war;^^  of  proclamations  as  to 
the  jurisdiction  of  the  United  States  ;^^  of  the  Secretary 

02  §  120,  ante.     See,  also,  Adams  v.  292,  32   Eng.   Reprint,  1097;    Sutton 

Standard   Oil  Co.,   97   Miss.   879,   53  v.  Tiller,  6  Cold.  (Tenn.)  593,  98  Am. 

South.  692,  as  to  judicial  cognizance  Dec.  471 ;  Ogden  v.  Lund,  11  Tex.  688 ; 

of  the  records  of  co-ordinate  branches  Philips  v.  Hatch,  1  Dill.  571,  19  Fed. 

of  the  state  government;  Hartwell  E.  Oas.  No.  11,094;  United  States  v.  An- 

Co.  V.  Kidd,  10  Ga.  App.  771,  74  S.  derson,  9  Wall.  (XT.  S.)  56,  19  L.  Ed. 

E.  310,  as  to  schedule  of  rates  fixed  by  615;  United  States  v.  One  Thousand 

carrier  with  Interstate  Commerce  Com-  Five   Hundred   Bales   of    Cotton,    27 

mission.  Fed.  Gas.  No.  15,958. 

53  Armstrong  v.  United  States,  13  55  Jones  v.  United  States,  137  U.  S. 
Wall.  (U.  S.)  154,  20  L.  Ed.  614.  202,  34  L.  Ed.  681, 11  Sup.  Ct.  Rep.  80; 
See,  also,  Missouri  etc.  E.  Co.  v.  Sav  United  States  v.  Lynde,  11  Wall.  (U. 
age,  32  Okl.  376,  122  Pac.  656.  S.)  632,  20  L.  Ed.  230;  United  States 

54  Dodder  v.  Huntingfield,  11  Ves.  v.  Yorba,  1  Wall.  (U.  S.)  412,  17  L. 
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of  the  Treasury  paying  $40,000,000  to  the  Panama  Canal 
Company  and  $10,000,000  to  the  Eepublic  of  Panama  ;=" 
of  other  public  notifications  by  or  on  behalf  of  the  chief 
executive;^''  of  executive  documents  printed  by  authority 
of  the  federal  senate  ;^^  of  public  proclamations  of  the 
governor  of  the  state ;^^  of  official  reports  published  by  au- 
thority of  the  legislature ;  ^^  of  the  rules  and  regulations 
of  the  Land  Department  as  to.  sale  of  public  lands  ;®^  and 
as  to  contests  on  lands  ;®^  of  payments  made  by  the  treas- 
ury department;®^  of  rules  for  the  conduct  of  public  busi- 
ness;^* and  of  the  report  of  the  board  of  regents  of  a 
university  to  the  governor  of  the  state."^ 


Ed.  635;  Williams  v.  Suffolk  Ins.  Co., 
13  Pet.  (U.  S.)  415,  10  L.  Ed.  226; 
Garcia  v.  Lee,  12  Pet.  (TJ.  S.)  511,  9 
L.  Ed.  1176;  Keene  v.  MoDonough,  8 
Pet.  (TJ.  S.)  308,  8  L.  Ed.  955 ;  Fos- 
ter V.  Neilson,  2  Pet.  (U.  S.)  253,  7 
L.  Ed.  415;  The  Divina  Pastora,  4 
Wheat.  (U.  S.)  52,  4  L.  Ed.  512; 
United  States  v.  Palmer,  3  Wheat.  (U. 
S.)  610;  4  L.  Ed.  471. 

56  Wilson  V.  Shaw,  204  U.  S.  24,  51 
L.  Ed.  351,  27  Sup.  Ct.  Eep.  233. 

57  Poheim  v.  Meyers,  9  Gal.  App. 
31,  98  Pac.  65;  Moss  v.  Sugar  Eidge 
Tp.,  161  Ind.  417,  68  N.  E.  896;  Dun- 
ning V.  New  Albany  etc.  E.  Co.,  2 
Ind.  437;  State  v.  Eicksecker,  73'  Kan. 
495,  85  Pae.  547;  Wells  v.  Missouri 
Pae.  E.  Co.,  110  Mo.  286,  15  L.  E.  A. 
847,  19  S.  W.  530;  Priest  v.  Law- 
rence, 16  Mo.  App.  409;  State  v. 
Tully,  31  Mont.  365,  3  Ann.  Cas.  824, 
78  Pae.  760;  Woods  v.  Wilder,  43  N. 
Y.  164,  3  Am.  Eep.  684;  State  v. 
Swink,  151  N.  C.  726,  19  Ann.  Cas. 
422,  66  S.  E.  448;  State  v.  Keith,  63 
N.  C.  140;  Houston  etc.  E.  Co.  v. 
Texas,  177  U.  8.  66,  44  L.  Ed.  272, 
20  Sup.  Ct.  Eep.  545;  United  States 
V.  Johnson,  26  Fed.  Oa,s.  No.  15,488, 
2  Saw.  482;  Jenkins  v.  Collard,  145 
U.  S.  546,  36  L.  Ed.  812,  ,12  Sup.  Ct. 
Eep.  868;  Armstrong  v.  United  States, 


13  Wall.  (U.  S.)  154,  20  L.  Ed.  614; 
In  re  Greathouse,  10  Fed.  Cas.  No. 
5,741,  2  Abb:  382,. 4  Saw..  487;  Coeur 
d'AIene  Consol.  etc.  Co.  y.  Miners' 
Union,  51  Fed.  260,  19  L.  E.  A.  382; 
Theberge  v.  Danjou,  12  Quebec,  1; 
In  re  Stanbro,  2  Manitoba,  1;  Minnie 
V.  Eeg.,  .23  Can.  Sup.  Ct.  478. 

58  Whiton  V,  Albany  Ins.  Co.,  109 
Mass.  24. 

53  ijunning  v.  New  Albany  Ey.  Co., 
2  Ind.  437. 

60  Kirby  v.  Lewis,  39  Fed.  66. 

61  Cosmos  Co.  V.  Gray  Eagle  Co., 
190  U.  S.  301,  23  Sup.  Ct.  Eep.  692. 

62  Caha  V.  United  States,  152  U,  S. 
210,  38  L.  Bd.  415,  14  Sup.  Ct.  Rep. 
513,  (In  Nagle  v.  United  States,  145 
Fed.  302,  76  C.  C.  A.  181,  the  court 
refused  to, take  notice  of  the  rules  and 
regulations  of  the  postoffice  depart- 
ment.) 

63  Wilson  V.  Shaw,  204  U.  S.  24, 
51  L.  Ed.  351,  27  Sup.  Ct.  Eep.  233. 

64  Larson  v.  First  Nat  Bank,  66 
Neb.  595,  92  N.  W.  729.  Of  rates 
established  by  state  railroad  commis- 
sion: Central  Georgia  E.  Co.  v.  Butler 
Marble  etc.  Co.,  8  Ga.  App.  1,  68  S. 
E.  775. 

65  State  V.  Candland,  36  Utah,  406, 
140  Am.  St.  Eep.  834,  104  Pac.  285. 
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§  122a  (122).  Military  orders. — There  is  an  apparent 
conflict  as  to  whether  judicial  notice  should  be  taken  of 
military  orders.  On  the  one  hand  is  a  United  States  de- 
cision,®® which  says,  "It  may  be  that  the  courts  of  the 
country  would  take  judicial  notice  that  Louisiana,  at  the 
time  mentioned,  was  in  the  military  occupation  of  our 
forces,  under  General  Banks,  but  we  know  of  no  rule  of 
law  or  practice  requiring  this,  or  any  other  court,  to  take 
notice  of  the  various  orders  issued  by  a  military  com- 
mander in  the  exercise  of  the  authority  conferred  upon 
him."  In  the  case  in  question,  however,  from  the  re- 
marks of  Mr.  Justice  Davis,  it  does  not  appear  that  the 
trial  court  was  asked  to  take  judicial  notice  of  the  military 
order  referred  to,  and  it  must  be  borne  in  mind  a  court  is 
not  bound  judicially  to  recognize  that  which  is  not  brought 
under  its  notice  for  the  purpose.*'^  On  the  other  hand, 
there  are  several  authorities  of  good  standing.  For  in- 
stance, judicial  notice  has  been  taken  of  military  orders 
of  a  general  nature  issued  by  the  duly  authorized  military 
commander  of  a  district  subsisting  under  military  rule,  for 
those  orders  constitute  a  portion  of  the  law  of  such  district 
while  the  military  rule  continues."*  The  supreme  court  of 
Louisiana  will  take  judicial  notice  of  historical  facts  in 

66  Burke    v.    Miltenberger     (some-  erly  issued.     It  is  not  in  the  record 

times  cited  as  Burke  v.  Tregre),  19  at   all,  and   for   aught  that   appears, 

Wall.   (XT.  S.)   519,  22  L.  Ed.  158.  was  never  brought   to   th«   notice   of 

6T  Mr.  Justice  Davis  said  in  Bur^e  either  of  the  courts  in  Louisiana  en- 

V.    Miltenberger,    supra:  "It    is    con-  gaged  in   the   decision   of   the   case." 

tended  by  the  plaintiff  in  error  that  A  similar  set  of  circumstances  occur 

an  order  of  General  Banks,  in  military  in  Johnston  v.  Wilson,  29  Gratt.  (Va.) 

command  at  New  Orleans,  during  the  379,  where  the  existence  of  the  orders 

period  of  this  controversy,  which  is  set  was  not  brought  to  the  notice  of  the 

out  at  length  in  the  brief  of  counsel,  court,   and  when  the   appellate   court 

operated   as   an   injunction   upon   the  referred  to  them,  it  was  found  that 

proceedings  of  the  Marshal,  and  that,  even  if    they  had    been    before   the 

therefore,  the  sale  of  the  plantation  lower  court,  they  were  not  applicable 

was    unauthorized.     The    answer    to  to  the  facts. 

this  position  is  that,  in  the  state  of  68  Lanfear  v.  Mestier,  18  La.  Ann. 

the   pleadings   and   evidence,   we   are  497,  89  Am.  Dec.  658;  New  Orleans 

not  at  liberty  to  pass  upon  the  legality  etc.   Canal   Co.   v.   Temploton,  20'  La. 

of   this   order   or   to   determine   what  Ann.  141,  96  Am.  Dee.  385. 
effect  should  be  given  to  it  if  prop- 
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relation  to  the  source  whence  judges  of  courts  over  which 
it  exercises  appellate  jurisdiction  derived  their  power  to 
preside  in  other  tribunals,  at  a  time  when  the  state  laws 
were  merely  subsidiary  to  military  rule.  The  court  took 
judicial  notice  without  proof  of  the  order  of  General  Shep- 
ley,  military  governor  of  Louisiana,  made  while  the  city  of 
New  Orleans  was  under  the  dominion  and  control  of  the 
federal  military  authorities,  and  requiring  the  judges  of 
other  courts  of  the  parish  of  Orleans  to  hold  the  sessions 
of  the  fourth  and  fifth  district  courts  and  to  terminate 
pending  cases.*^^  And  in  Texas,  judicial  notice  was  taken 
of  the  fact  that  in  1869  the  government  of  the  state  of 
Texas  was  administered  by  military  authority  under  the 
reconstruction  acts  of  Congress,  and  that  the  orders  of  the 
commander  of  the  fifth  military  district  had  the  force  and 
effect  of  lawJ"  So  that  the  apparent  conflict  vanishes  on 
inquiry,  and  it  may  be  taken  that  such  military  orders  may 
call  for  properly  invoked  judicial  recognition. 

§  123  (123,  133).  Customs  and  modes  of  business. — 
Just  as  presumptions  are  founded  originally  on  the  obser- 
vation of  men  and  things,  so  judicial  notice,  founded  on  the 
propriety  and  necessity  of  the  courts  taking  notice  of 
"what  everybody  knows,"  may  be  said  primarily  to  in- 
clude knowledge  of  the  general  and  reasonable  customs  of 
the  country  and  the  ordinary  and  general  methods  of  trans- 
acting business.''^     Lord  Holt,  Chief  Justice,  said:  "The 

69  L-anfear  v.  Mestier,  supra;  Tay-  71  City  Electric  St.  R.  Co.  v.  Krst 
lor  V.  Graham,  18  La.  Ann.  656,  89  Nat.  Exeh.  Bank,  62  Ark.  33,  54  Am. 
Am.  Dec.  699.  St.  Rep.  282,  31  L.  E.  A.  535,  34  S. 

70  Gates  v.  Johnson,  36  Tex.  144.  W.  89;  Munn  v.  Birch,  25  111.  35; 
See,  also,  Baniel  v.  Hutcheson,  86  Sasseer  v.  Farmers'  Bank,  4  Md.  409; 
Tex.  51,  22  S.  W.  933 ;  Mechanics'  &  Columbia  Bank  v.  Fitzhngh,  1  Har.  & 


T.  Bank  v.  Union  Bank,  25  La.  Ann 
387,  sustaining  power  of  officer  com- 
manding military  forces  of  govern 
ment  to  establish  provisional  courts: 
Betz  V.  Illinois  C.  E.  Co.,  52  La.  Ann 


G.  (Md.)  239;  Murphy  v.  Galley,  1 
Allen  (Mass.),  107;  Narragansett 
Bank  v.  Atlantic  Silk  Co.,  3  Met. 
(Mass.)  282;  Pfeiffer  v.  Detroit  Bd. 
of  Education,  118  Mich.  560,  42  L.  B. 


893,  24  South.  644,  on  authority  of  A.  536,  77  N.  W.  250;  Rowland  v. 
military  government  over  civil  mat-  Miln,  2  Hilt.  (N.  Y.)  150;  Parkers- 
ters.  ville   Drainage    Dist.   v.   Wattier,   48 
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way  and  manner  of  trading  is  to  be  taken  notice  of.  "''^  In 
another  English  case  the  judge  took  notice  of  the  law  of 
the  road  to  turn  to  the  near  hand  and  that  it  applied  to 
riding  as  well  as  to  driving.''^  "The  law-merchant  forms 
a  branch  of  the  law  in  England;  and  those  customs,  which 
have  been  universally  and  notoriously  prevalent  amongst 
merchants,  and  have  been  found  by  experience  to  be  of 
public  use,  have  been  adopted  as  a  part  of  it,  upon  a  prin- 
ciple of  convenience,  and  for  the  benefit  of  trade  and  com- 
merce; and  when  so  adopted,  it  is  unnecessary  to  plead 
and  prove  them."'^*  There  are  many  other  customs  and 
usages  of  business  which  the  courts  have  judicially  noticed, 
either  on  the  ground  that  they  have  become  a  part  of  the 
law  or  have  become  so  notorious  that  proof  in  respect  of 
them  seems  unnecessary,  but  this  already  widely  extended 
judicial  recognition  necessarily  cannot  be  expected  to  reach 
either  particular  or  purely  local  customs,  which  are  not 
within  the  general  and  common  knowledge  of  mankind  and 
must  be  ranked  in  the  same  category  as  the  private  habits 
of  an  individual,  or  some  common  arrangement  or  rule  of 

Or.  332,  86  Pae.  775;  Watt  v.  Hoch,  notice   the   dissolution   of   a  banking 

25  Pa.  411;  Union  Bank  v.  TTnion  Ins.  firm:  In  re  Harrington,  142  Wis.  447, 

Co.,  Dudley  (S.  C),  171;  State  V.  Met-  125   N.   W.   986;    nor  the  principles 

calf,  18  S.  D.  393,  67  L.  E.  A.  331,  upon  which  a  labor  union  is  founded: 

100  N.  W.  923;  Bagley  Elevator  Co.  Birmingham  Paint  etc.  Co.  v.  Cramp- 

V.   Butler,  24  S.  D.  429,  123  N.  W.  ton  (Ala.),  39  South.  1020. 

866;  Wray  V.  Knoxville  etc.  Co.,  113  w  Pord  v.  Hoplins,  1  Salk.  283,  91 

Tenn.  544,  82  S.  W.  471;  Chadoin  v.  Eng.  Reprint,  FuU  Eeprint,  250. 

Magee,  20  Tex.  476;  Wood  v.  Smith,  V3  Turley  v.   Thomas,  8  Car.  &  P. 

23  Vt.  706;  Cady  v.  Case,  11  Wash.  103.     Similar  expressions  have  fallen 

124,  39  Pae.  375;  Bernard  v.  Benson,  from  our  own  judges:  Duncan  v.  Lit- 

58  Wash.  191,  137  Am:  St.  Eep.  1051,  tell,   2   Bibb    (Ky.),   424;    Kentucky 

108  Pae.  439;  John  O'Brien  Lumber  Bank  v.  Adams  Express  Co.,  93  U.  S. 

Co.  V.  Wilkinson,  123  Wis.  272,  101  174,   23   L.    Ed.    872;    Farmers'    etc. 

X.  W.  105O;  Waters  Pierce  Oil  Co.  v.  Bank  v.  Butchers'  etc.  Bank,  28  N.  T. 

Deselms,  212  U.  S.  159,  53  L.  Ed.  453,  431;    Wiggins   Ferry   Co.   v.   Chicago 

29  Sup.  Ct.  Eep.  270;  United  States  etc.  E.  Co.,  5  Mo.  App.  347. 

V.  Arredondo,  6  Pet.   (U.  S.)   691,  8  74  Barnett  v.  Brandao,  6  M.  &  G. 

L.  Ed.  547;   Bruin  v.  Knott,  9  Jur.  630.     See  notes  to  Shaw  v.  Jacobs,  21 

979,  12  Sim.  453;   59  Eng.  Eeprint,  L.  E.  A.  446,  and  to  Schultz  v.  Ford, 

1200.    But  the  court  cannot  judicially  12  Ann.  Gas.  430. 
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conduct  made  by  a  few  persons  for  their  individual  con- 
venience. 

§  123a  (123, 133).  Same— Illustrations.— The  subject  of 
the  courts '  notice  of  customs  and  modes  of  business  is  best 
dealt  with  by  illustrations  of  some  of  the  many  customs 
which  have  already  been  dealt  with  in  judicial  opinions. 
It  would  be  impossible  to  classify  so  heterogeneous  a  mass 
of  usages,  and  indeed,  as  to  some,  there  is  scarcely  call  for 
the  chronicler,  by  reason  of  the  propositions  being  almost 
self-evident.  They  are  founded  on  common  sense,  which  is 
invariably  good  law,  and  in  the  majority  of  cases  the  an- 
swer of  a  reasonably  intelligent  layman  to  the  question, 
"Should  the  court  judicially  know  this  fact?"  would  be 
found  to  contain  the  embryo  of  an  elaborate  legal  opinion 
on  the  subject.  The  observance  of  Sundays  and  certain 
great  festivals,''^  the  law  of  the  road,''^  well-known  methods 
adopted  by  common  carriers,  such  as  the  system  of  chech- 
ing  baggage,'''^  of  the  transfer  of  loaded  cars  from  one  line 
to  another  for  continuous  transportation  over  different 
lines,^*  the  method  of  transporting  cattle,''^  the  power  of 
superintendents^"  (but  not  the  duties  of  the  servants  of  a 
company),  in  managing  trains/'^  that  railroads  are  con- 
trolled by  the  owners,^^  that  the  owner  of  logs  furnishes 
the  cars  for  shipping,^^  modes  of  carrying  the  mails,^*  of 
building  and  operating  railroads ;^^  but  not  that  the  rights 

T5  Sasscer  v.  Farmers'  Bank,  4  Md.  81  McGowan  v.  Railroad  Co.,  61  Mo. 

409.     See    note    to     Merchants'    etc.  528;  Highland  Ey.  Co.  v.  Walters,  91 

Bank  v.  Jaffray,  19  L.  K.  A.  316.  Ala.  435,  8  South.  357. 

T6  Taylor,  Ev.,  §  35.  82  South  and  North  Ala.  Ey.  Co.  v. 

T7  Isaacson  v.  New  York  Cent.  Ey.  Pilgreen,  62  Ala.  305. 

Co.,  94  N.  Y.  278,  46  Am.  Eep.  142.  83  John  O'Brien  Lumber  Co.  v.  Wil- 

T8  Burlington   Ey.    Co.   v.   Dey,    82  kinson,  123  Wis.  272,  101  N.  W.  105B 

Iowa,  312,  31  Am.  St.  Eep.  477,  12  84  Gamble  v.  Central  By.  Co.,  80  Ga. 

L.  E.  A.  436,  48  N.  W.  98.  595,  12  Am.  St.  Eep.  276,  7  S.  E.  315. 

T9  Michigan  Ey.  Co.  v.  McDonough,  85  Alabama  etc.  E.  Co.  v.   Coskry, 

21  Mich.  165,  4  Am.  Eep.  466.  92  Ala.  254,  9  South.  202;  South  etc. 

80  Saealaris  v.   Eureka   &  Palisade  E.  Co.  v.  Pilgreen,  62  Ala.  305;  High- 

Ey.  Co.,  18  Nev.  155,  51  Am.  Eep.  737,  land  Ave.  etc.  E.  Co.  v.  Walters,  91 

1  Pae.  835.  Ala.  435,  8  South.  357;  Atchison  etc. 
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of  %vay  of  railroad  companies  are  fenced  as  the  track  is 
constructed,*®  of  mining  and  mining  terms,*'^  well-known 
customs  of  banks,  such  as  the  ordinary  powers  of  cash- 
iers,^^  the  custom  to  remit  by  draft  instead  of  specie,*"  that 
bankers  have  a  lien  on  deposits,""  the  mode  of  withdrawing 
deposits,^^  the  practice  of  presenting  negotiable  paper  for 
payment,"^  and  of  banking  hours."'  Courts  have  taken 
judicial  notice  of  the  nature  and  business  of  mercantile 
agencies,^*  of  the  nature  and  modes  of  business  of  latter- 


R.  Co.  v.  Headland,  18  Colo.  477,  20 
L.  K.  A.  822,  33  Pac.  185;  Dye  v. 
Virginia  Midland  E.  Co.,  20  D.  C.  63; 
Southern  R.  Co.  v.  Hagan,  103  Ga. 
564,  29  S.  E.  760;  Fisher  v.  Jansen, 
30  111.  App.  91 ;  Pittsburg  etc.  R.  Co. 
v.  Callaghan,  50  111.  App.  676,  681; 
Pittsburg  etc.  R.  Co.  v.  Callaghan,  50 
111.  App.  676;  McDonald  v.  Illinois 
Cent.  R.  Co.,  187  111.  529,  58  N.  E. 
463;  Cleveland  etc.  K.  Co.  v.  Jenkins, 
174  111.  398,  66  Am.  St.  Rep.  296,  62 
L.  R.  A.  922,  51  N.  E.  811;  Evans- 
ville  etc.  R.  Co.  v.  Smith,  65  Ind.  92; 
Burlington  etc.  K.  Co.  i.  Dey,  82 
Iowa,  312,  31  Am.  St.  Rep.  477,  12 
L.  R.  A.  436,  48  N.  W.  98 ;  Lake  Shore 
etc.  E.  Co.  V.  Miller,  25  Mich.  274; 
Moore  v.  Saginaw  etc.  R.  Co.,  115 
Mich.  103,  72  N.  "W.  1112;  Baxter  v. 
Great  Northern  R.  Co.,  73  Minn.  189, 
75  N.  W.  1114;  McKibbin  v.  Great 
Northern  R.  Co.,  78  Minn.  232,  80 
N.  W.  1052;  Mobile  etc.  R.  Co.  w  Stin- 
son,  74  Miss.  453,  21  South.  14,  522; 
Brown  v.  Missouri  etc.  R.  Co.,  67  Mo. 
122;  Bishop  v.  Covenant  Mut.  L.  Ins. 
Co.,  85  Mo.  App.  302;  Jonas  v.  Long 
Island  E.,Co.,  21' Misc.  Rep.  (N.  Y.) 
306,  47  N.  Y.  Supp.  149;  Slater  v. 
Jewett,  85  N.  Y.  61,  29  Am.  Rep.  627; 
Isaacson  v.  New  York  Cent.  etc.  R. 
Co.,  94  N.  Y.  278,  46  Am.  Eep.  142; 
Cleveland  etc.  R.  Co.  v.  McLean,  1 
Ohio  C.  C.  112,  1  Ohio  Cir.  Dee.  67; 
Edchmond  Union  Pass.  R.  Co.  v.  Rich. 


mond  etc.  R.  Co.,  96  Va.  670,  32  S.  E. 
787;  Menominee  River  Sash  etc.  Co. 
V.  Milwaukee  etc.  E.  Co.,  91  Wis.  447, 
65  N.  W.  176;  Wiggins  v.  Burkham, 
10  Wall.   (U.  S.)   129,  19  L.  Ed.  884. 

86  Chicago  &  M.  Electric  R.  Co.  v. 
Diver,  213  111.  26,  72  N.  E.  758. 

87  Butler  V.  Good  Enough  Min.  Co., 
1  Alaska,  246;  Fox  v.  Hale  etc.  Silver 
Min.  Co.,  108  Cal.  369,  41  Pac.  308; 
Irwin  V.  Phillips,  5  Cal.  140,  63  Am. 
Dec.  113,  15  Morr.  Min.  Eep.  178. 

88  Sturges  V.  Bank  of  Circleville,  11 
Ohio  St.  153,  78  Am.  Dec.  296.  See, 
also.  La  Eose  v.  Logansport  Nat. 
Bank,  102  Ind.  332,  1  N.  E.  805. 

S9  Bowman  v.  First  Nat.  Bank,  9 
Wash.  614,  43  Am.  St.  Rep.  870,  38 
Pac.  211. 

90  Brandao  v.  Barnett,  12  Clarke 
&  F.  787,  8  Eng.  Reprint,  1622. 

91  Munn  v.  Bureh,  25  III.  35. 

92  Columbia  Bank  v.  Fitzhugh,  1 
Har.  &  G.  (Md.)  239;  Lewis  v.  Sup- 
ply Co.,  59  W.  Va.  75,  4  L.  E.  A., 
N.  S.,  132,  52  S.  E.  1017;  Citizens' 
State  Bank  v.  Cowles,  39  Misc.  Eep. 
571,  80  N.  Y.  Supp.  598;  and  gen- 
erally on  this  subject  see  cases  col- 
lected in  16  Cyc,  p.  876  et  seq. 

93  Salt  Springs  Nat.  Bank  v.  Bur- 
ton, 58  N.  Y.  430,  17  Am.  Rep.  265. 

94  Eaton  V.  Avery,  83  N.  Y.  31,  38 
Am.  Rep.  389.  See,  also,  Holmes  v. 
Harrington,  20  Mo.  App.  661. 
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ies/"  of  methods  of  carrying  on  trade,^^  that  it  is  not  neces- 
sary to  carry  on  tlie  business  of  a  barber  on  Sunday,^''  of 
the  powers  of  agents  in  charge  of  mines, ^^  that  vacant 
buildings  are  more  exposed  to  fire  than  occupied  ones;"® 
that  Free  Masons  form  a  charitable  organization/""'  as  to 
the  character  of  public  institutions,  as  courthouses,  state 
banks  and  public  prisons;*  of  the  results  of  the  census,^ 
and  of  the  customs  and  usages  governing  the  creation  and 
existence  of  political  parties.^  They  have  also  noticed  the 
custom  of  merchants  as  to  protests  and  notice  of  nonpay- 
ment of  bills  of  exchange,*  the  custom  of  charging  interest 
on  accounts  after  six  months,^  that  the  usual  method  of 
canceling  a  signature  is  by  drawing  a  line  through  it,®  and 
the  mercantile  custom  of  mutual  credits,  under  which  busi- 
ness establishments  furnish  each  other's  clerks  or  custom- 
ers with  goods  and  charge  them  to  each  otherJ  The 
character  of  cigarettes^  is  so  well  and  so  generally  known, 
that  the  courts  are  authorized  to  take  judicial  cognizance 


95  Lohman  v.  State,  81  Ind.  15; 
Saloman  v.  State,  28  Ala.  83. 

96  Sacalaris  v.  Eureka  &  Palisade 
By.  Co.,  18  Nev.  155,  51  Am.  Eep. 
737,  1  Pae.  835;  Western  Union  Tel. 
Co.  V.  Sanndera,  164  Ala.  234,  51 
South.  176;  Kansas  City  v.  Butt,  88 
Mo.  App.  237;  Gregory  v.  Wendell,  39 
Mich.  337,  33  Am.  Rep.  390;  Wiggins 
Ferry  Co.  v.  Chicago  etc.  E.  Co.,  5 
Mo.  App.  347  (reversed  in  73  Mo.  389, 
39  Am.  Rep.  519,  but  containing  an 
interesting  application  of  the  prin- 
ciples on  which  judicial  notice  is 
founded)  ;  Cameron  v.  Blackman,  39 
Mich.  108;  Citizens'  State  Bank  v, 
Cowles,  39  Misc.  Rep.  (N.  Y.)  571, 
577,  80  N.  Y.  Supp.  598;  Watt  v. 
Hoch,  25  Pa.  411;  Rice  v.  Mont- 
gomery, 4  Biss.  75,  20  Fed.  Cas.  No. 
11,753. 

9T  State  V.  Frederick,  45  Ark.  347, 
55  Am.  Eep.  555. 

98  Adams  Co.  v.  Senter,  26  Mich. 
73. 


99  White  V.  Phoenix  Ins.  Co.,  83 
Me.  279,  22  Atl.  167. 

100  Burdine  v.  Grand  Lodge  of  Ala- 
bama, 37   Ala.   478. 

1  Shaw  V.  State,  3  Sneed  (Tenn.), 
86 ;  Buell  v. .  Warner,  33  Vt.  570 ; 
Davis  V.  Bank  of  Fulton,  31  Ga.  69; 
Terry  v.  Merchants'  Bank,  66  Ga.  177. 
See,  also,  §  124,  supra. 

2  People  V.  Williams,  64  Cal.  87,  27 
Pae.  939. 

3  State  V.  Patterson,  18  S.  D.  393, 
67  L.  R.  A.  331,  100  N.  W.  923. 

4  Fleming  v.  MeClure,  1  Brev.  (S. 
C.)  428,  2  Am.  Dec.  671. 

5  Watt  V.  Hooh,  25  Pa.  411. 

6  Samberg  v.  Am.  Express  Co.,  136 
Mich.  639;  99  N.  W.  879. 

T  Cameron  v.  Blackman,  39  Mich. 
108. 

8  See  dissenting  opinion  of  Chief 
Justice  Fuller  and  Jitstiees  Brewer, 
Shiras  and  Peckham  in  Austin  v.  Ten- 
nessee, 179  U.  S.  343,  45  L.  Ed.  224, 
SI  Sup.  Ct.  Rep.  132, 
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of  the  fact.  No  particular  proof  is  required  in  regard  to 
those  facts  vrhich  by  human  observation  and  experience 
have  become  well  and  geherally  known  to  be  trtie,*  nor  is 
it  essential  that  they  Shall  have  been  formally  recorded  in 
written  history 'or  science  to  entitle  courts  to  take  judicial 
notice  of  them.^"  They  have  noticed  that  pneumonia  is  a 
disease/^  the  number  of  votes  cast  at  an  election,^^  that 
sawdust  pollutes  water,^^  the  nature  of  ordinary  agricid- 
tural  operations,  such  as  the  times  for  planting,  the 
necessity  for  irrigation  and  its  methods,^*  brokerage  oper- 
ations/^ and  those  of  building  contractors/®  attorn&ys,^'' 
and  generally  other  classes  of  business  men}^  Among  the 
many  other  illustrations  that  might  be  given,  the  following 
will  be  found  of  interest:  A  court,  from  its  knowledge  of 
the  prices  of  labor  and  the  topography  of  the  country,  may 
judicially  know  that  twenty-five  dollars  an  acre  is  too  much 
for  clearing  one  hundred  acres  of  land,  though  it  might 


9  Sehollenberger  v.  Pennsylvania, 
171  U.  S.  1,  43  L.  Ed.  49,  18  Sup.  Ot. 
Eep.  757;  1  Greenl.  Ev.,  §  6;  1  Whart. 
Ev.,  §  282;  Lanfear  v.  Me3tier,'18  La. 
Ann.  497,  89  Am.  Deo.  658,  and  note; 
State  V.  Goyette,  11  B.  I.  592;  Watson 
V.  State,  55  Ala.  158. 

10  Boullemet  v.  State,  28  Ala.  83; 

12  Am.  &  Eng.  Eney.  of  Law,  p.  199. 
n  Kiernan  v.  Metropolitan  Ins.  Co., 

13  Mise.  Eep.  39,  34  N.  Y.  Supp.  95. 
12  State  V.  Stearns,  72  Minn.  200, 

75  N.  W.  210. 

IS  State  V.  Mitchell,  47  W.  Va.  789, 
35  S.  E.  845. 

14  Wetzler  v.  Kelly,  83  Ala.  440,  3 
South,  747;  Eamelli  v.  Irish,  96  Oal. 
214,  31  Pao.  41 ;  Prudo€hl  v.  Eandall, 
108  Minn.  185,  125  N.  W.  913;  Craw- 
ford Co.  V.  Hathaway,  67  Neb.  325, 
108  Am.  St.  Eep.  647,  60  L.  E.  A.  889, 
93  N.  W.  781;  Low  v.  SehafCer,  24 
Or.  239,  33  Pac.  678. 

15  Fox  V.  Hale  etc.  Silver  Min.  Co., 
108  Cal.  369,  41  Pac.  308. 


16  Duby  V.  Jackson,  69  Minn.  342, 
72  N.  W.  568 ;  Doyle  v.  New  York,  58 
App.  Div.  588,  69  N.  Y.  Supp.  120; 
Conde  v.  Schenectady,  29  App.  Div. 
604,  51  N.  Y.  Supp.  854. 

17  Stephenson  v.  Allinson,  123  Ala. 
439,  26  South.  290. 

18  Anderson  v.  Blood,  86  Hun  (X. 
Y.),  244,  33  N.  Y.  Supp.  233;  Penn- 
sylvania Steel  Co.  V.  Title  Co.,  193  N. 
Y.  37,  85  N.  E.  820  (real  estate); 
Von  Mumm  v.  Wittemann,  85  Fed. 
966  (wine  dealers)  ;  Mathews  v.  Great 
Northern  E.  Co.,  7  N.  D.  81,  72  N.  W. 
1085;  Whitney  v.  United  States,  167 
U.  S.  529,  42  L.  Ed.  263,  17  Sup.  Ct. 
Eep.  857  (cattle  owners) ;  Territory 
of  New  Mexico  v.  Denver  &  Eio 
Grande  E.  Co.,  203  tJ.  S.  38,  51  L. 
Ed.  78,  27  Sup.  Ct.  Eep.  1;  Eowland 
v.  Miller,  139  N.  Y.  93,  22  L.  E.  A. 
182,  34  N.  E.  765  (undertakers); 
Fowlo  1.  Park,  48  Fed.  789  (patent 
medicine  venders). 
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not  know  what  would  be  the  exact  cost  of  the  work.^*  So 
courts  judicially  know  some  weapons  to  he  deadly;  and  an 
indictment  under  the  statute  for  an  assault  with  an  ax  need 
not  aver  that  the  assault  was  made  with  a  deadly  weapon, 
as  the  court  takes  judicial  knowledge  of  the  character  of 
the  weapon.^"  So  a  court  will  judicially  know  that  a 
"fence-pole"  is  a  heavy  club.^^  A  court  will  judicially 
know  what  a  billiard-table  is,  and  that  it  is  not  a  table  at 
which  faro  is  usually  played.^^  In  an  action  to  recover  a 
tract  of  land,  the  court  will  not  take  judicial  notice  of  a 
title  in  the  city  of  San  Francisco  which  is  not  pleaded  or 
proved.^^  A  court  cannot  know  judicially  the  age  of  a  per- 
son arraigned  for  a  crime,^*  nor  that  a  vessel  found  at  a 
wharf  is  engaged  in  navigating  the  high  seas  or  the  navi- 
gable inland  waters  of  the  state,  or  is  employed  in  trade, 
commerce,  or  navigation  of  any  sort  or  in  any  manner  ;^^ 
nor  whether  the  judgment  of  a  city-hall  commission  was 
correct  with  respect  to  the  suitable  character  of  lathing.^* 
Such  cases  as  these,  not  being  matters  of  common  knowl- 
(sdge  or  general  notoriety,  are  left  to  the  determination  of 
the  jury  from  the  evidence  introduced. 

§  123b  (123,  133).  Same — Particular  and  local  customs. 
From  the  description  of  the  general  and  reasonable  cus- 
toms and  usages  recognized  judicially  by  the  coui-ts,  it  will 

19  BeU  y.  Barnet,  2  J.  J.  Marsh.  (Tex.  Civ.  App.),  149  S.  W.  1073; 
(Ky.)  516,  531,  532.  aa   to    cost    of   living:    MeCadden   v. 

20  DoUarhide  v.  United  States,  1  McOadden,  116  Md.  567,  82  Atl.  554; 
Morris  (Iowa),  233,  39  Am.  Dee.  460.  as  to  management  of  business:  State 

21  Baker  v.  Hope,  49  Cal.  598.  v.  Missouri  Pac.  E.  Co.,  242  Mo.  339, 

22  State  V.  Price,  12  Gill  &  J.  260,  147  S.  W.  118 ;  Love  v.  Detroit  etc. 
37  Am.  Dee.  81.  R.  Co.,  170  Mich.  1,  135  N.  W.  963; 

23  Pioche  V.  Paul,  22  Cal.  111.  Thompson     v.    Gosserand     (La.),    60 

24  Stephenson  v.  State,  28  Ind.  272.  South.   682;    Sessinghaus  Milling  Co. 

25  People  V.  Steamer  America,  34  v.  Hanebrink  (Mo.),  152  S.  W.  354; 
Cal.  679.  .State      v.      Consumers      Power      Co. 

26  Mulrein  v.  Kalloeh,  61  Cal.  522.  (Minn.),  137  N.  W.  1104;  as  to  time 
Among  the  latest  cases  are:  As  to  gen-  for  hwilding  railroad:  Morley  etc.  Co. 
erally  known  values:  Rule  v.  Eichards  v.  Himmelberger  (Mo.),  152  S.  W.  86. 
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be  properly  inferred  that  neither  unreasonable,  nor  par- 
ticular or  local  customs  ^^  can  be  noticed  other  than  by 
proof  in  the  ordinary  way.  So,  when  a  party  relies  on  a 
local  custom  to  govern  his  case  it  must  be  pleaded  and 
proved.^^  Thus  the  courts  have  refused  to  notice  a  cus- 
tom that  wages  should  be  paid  in  kind;^*  the  rules  of  min- 
ing district ;  ^^  the  duties  and  privileges  of  commission 
merchants  ;^^  a  local  custom  of  giving  one-third  of  land  for 
locating  it;^^  "head  of  the  family"  in  a  marriage  with  a 
Choctaw  Indian  ;^^  a  New  York  City  custom  to  regulate, 
pave  and  grade  streets;^*  the  right  to  water  appropria- 
tion under  local  custom;^"  a  custom  in  the  city  of  Chatta- 
nooga to  discard  fences  between  lots;^^  that  six  months  is 
the  longest  period  of  business  credit;^''  the  customs  of  the 
Protestant  Episcopal  church  ;^^  the  customs  of  mining 
camps ;^'  the  usages  of  the  printers'  trade;*"  or  the  amount 
of  grain  contained  in  a  railroad  car.*^ 

§  124  (124).  Courts— Officers  of  the  court— Records- 
Jurisdiction. — In  addition  to  matters  of  common  knowl- 
edge there  is  a  large  class  of  facts  of  which  courts  taks 
judicial  notice  not  merely  by  reason  of  their  general  no- 
toriety, but  because  they  are  of  such  a  character  that  pre- 
siding judges  have  particular  means  of  knowledge  witJi 
respect  to  them.  Stated  in  general  terms,  these  facts  are 
such  as  relate  to  the  organization,  terms,  rules  of  practice, 

27  Columbia    Bank   v.    Pitzhugh,    1  34  in  re  Walter,  75  N.  Y.  354. 
Har.  &  G.  (Md.)  239.  S5  Lewis  v.  McClure,  8  Or.  273. 

28  Horn  V.  Chicago  &  N.  W.  By.  3^  McCorkle  v.  Driskoll  (Tenn.).  60 
Co.,  38  Wis.  463.  o    „    ,„„ 

29  Cady  V.  Case,  11  Wash.  124,  39        "      "        " 

pg^g   375  37  Wood  V.  Smith,  23  Vt.  706. 

30  Johnson  v.  State,  159  Ala.  113,  ^^  Youngs  v.  Ransom,  31  Barb.  (N. 
48  South.  792;  Dutch  Flat  Water  Co.      Y.)  49. 

T.  Mooney,  12  Cal.  534,  6  Morr.  Min.  39  Lewis    v.    McClure,    8    Or.    273; 

Rep.  303.  Meydenbaiier  v.  Stevens,  78  Fed.  7S7, 

31  Eapp     V.     Grayaon,     2     Blaekf.       18  Morr.  Min.  Rep.  578. 

(Ind.)   130,  40  Johnson    v.    Robertson,    31    Md. 

82  Longes.    v.    ,K«i"iedy,     2     Bibb  476. 

(Ky.),  607.  «  South  &  North  Ala.  R.  R.  Co.  v. 

38  Turner  v.  Fish,  28  Miss.  306.  Wood,  74  Ala.  449,  49  Am. "Rep.  819. 
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records  and  officers  of  the  courts  themselves.  To  illustrate 
the  subject  more  fully,  jtldges  are  presumed  to  know  the 
various  courts  of  their  own  state  and  of  the  United 
States;*^  and  they  will  also  note  that  tribunals  are  estab- 
lished in  the  several  states  for  the  adjustment  of  contro- 
versies and  the  ascertainment  of  rights.*^  They  have  taken 
notice  that  the  province  of  Upper  Canada  is  a  foreign 
country;  that  it  forms  no  part  of  our  own;  that  it  has  a 
government  and  courts,  and  that  these  courts  proceed 
according  to  the  course  of  the  common  law.**  A  court  must 
certainly  be  presumed  to  know  its  own  officers.  It  must 
judicially  know  who  they  are,  must  recognize  their  official 
acts,  and  know  their  signatures,^^  though  the  official  char- 
acter be  not  annexed  to  the  signature  ;*^  and  it  should  know 
who  was  its  clerk  in  a  former  year.*'^  They  also  take  ju- 
dicial notice  in  their  own  courts  of  the  attorneys  and  their 
signatures  to  admissions  of  service  and  pleadings  used  in 
the  cause.**  Where  attorneys  have  appeared  in  a  case  and 
there  has  been  no  withdrawal  of  the  appearance,  the  court 
will  know  judicially  who  have  so  appeared.**  But  such 
recognition  does  not  extend  beyond  professional  acts  as  at- 
torneys ;  nor  does  it  extend  to  the  signature  of  a  party  to 

42  Tucker  v.  State,  11  Md.  322;  State  v.  Cole,  9  Humph.  (Tenn.)  626; 
Headman  v.  Rose,  63  Ga.  458;  Han-  Norvell  v.  McHenry,  1  Mich.  227; 
cook  V.  Worcester,  62  Vt.  106,  18  Atl.  Mackinnon  v.  Barnes,  66  Barb.  (JST. 
1041;  Board  of  Commrs.'v.  Shaffher,  Y.)  91;  Grace  v.  Ballou,  4  S.  D.  333, 
10  Wyo.  181,  68  Pae.  14;  Stone  v.  56  N.  W.  1075;  Searls  v.  Knapp,  5  S. 
Halstead,  62  Mo.  App.  136;  State  v.  D.  325,  49  Am.  St.  Bep.  873,  58  N. 
Fraker,  148  Mo.  143,  49  S.  W.  1017;  W.  807;  Major  v.  State,  2  Sneed 
Commonwealth  v.  Desmond,  103  Mass.  (Tenn.),  11.  See  the  late  cases: 
445;  Commonwealth  v.  Fay,  126  Mass.  Gross  v.  Wood,  117  Md.'  362,  83  Atl. 
235;  Thomas  v.  State,  59  Tex.  Cr.  159,  337;  PuUen  v.  City  of  Butte,  45  Mont, 
127  S.  W.  1030.  46,    121    Pae.    878;    Butts    \.    Purdy 

43  Dozier  v.  Joyce,  8  Port.   (Ala.)  (Or.),  125  Pae.  313. 


46  State  V.   Cole,  supra. 

47  Mackinnon  v.  -Barnes,  siipra. 


303. 

44  Lazier  v.  Westcott,  26  N,  Y.  146, 
82  Am.    Dec    404. 

46  Thompson  v,'  Haskell,  21  111,  215,  *»  Rip'ey   v.    Burgess,    2    Hill    (N. 

74  Am.  Dec.  98;  Walcott  V.  Gibbs,  97       Y.),   360;    People   v,   Nevins,    1   Hill 
Hl.llS;  Hammann  v.  Mink,  99  Ind.        (^-  Y-),  154, 
279;    Alderson   v.   BeU,   9   Cal.    315;  49  Symmes  v.  Major,  21   Ind,  443, 
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the  cause.^"  They  will  also  take  notice  that  a  person  who 
is  in  the  grand  jury  room  pending  the  investigation  of  a 
charge  was  a  duly  appointed  assistant  district  attorney ;  *^ 
and  must  judicially  know  of  the  supervisory  power  of  the 
attorney  general  over  the  district  attorneys.^^  By  reason 
of  this  knowledge  of  its  officers,  if  a  writ  of  error  has  not 
been  issued  by  the  proper  officer,  the  court  will  without  mo- 
tion notice  the  defect  and  dismiss  the  cause. ^^  The  courts 
of  the  United  States  will  take  judicial  notice  of  the  officers 
of  the  courts  of  the  several  states  of  the  United  States.^* 
In  like  manner  the  courts  take  judicial  notice  of  the  judges 
of  their  own  and  of  the  other  courts  of  record  within  the 
state  and  of  the  seals  of  such  courts ;  ^^  and  that  a  judge  of 
the  lower  court  has  resigned.^"  In  each  United  States  cir- 
cuit and  district  court  the  seal  and  clerk's  certificate  of 
every  other  such  court  are  so  recognized.^''  The  courts  of 
every  state  exist  by  virtue  of  public  laws  by  which  they  are 
created;  and  on  familiar  principles  the  courts  must  take 
notice  of  such  laws  and  of  the  jurisdiction  which  they  con- 
fer.®^ On  the  same  general  principle  courts  take  notice  of 
their  own  rules  and  mode  of  practice,  and  also  of  the  rules 

50  Masterson  v.  LeClaire,  4  Minn.  courts  cannot  take  judicial  notice  of 
163;  Alderson  v.  Bell,  9  Cal.  315.  justices  of  the  peace  of  another  state. 

51  People  V.  Lyman,  2  Utah,  30.  The  supreme  court  of  Vermont  took 

52  County  of  Sacramento  v.  Central  judicial  notice  of  what  judges  are  pre- 
Pacifio  E.  E.  Co.,  61  Cal.  250.  siding    over    subordinate    courts    cre- 

53  Laud  V.  Patteson,  Minor  (Ala.),  ated  by  the  constitution  at  a  given 
14.  time:  Hancock  v.  Town  of  Worcester, 

54  Buford  V.  Hickman,  1  Hempst.  62  Vt.  106,  18  Atl.  1041.  See  the  late 
232,  Fed.  Gas.  No.  2114a.  oases:  Kiser  v.  Oglesby,  11  Ga.  App. 

85  Brunson     v.    State     (Ala.),     39  190,  74  S.  E.  1036;  State  v.  Broaddus, 

South.    569;    Gilliland   v.    Admrs.    of  239  Mo.  359,  143  S.  W.  455;  Hardman 

Sellers,  2  Ohio  St.  223.  v.  Brannon,  70  W.  Va.  726,  75  S.  E. 

56  People  V.  McConnell,  155  111.  192,  74. 

40  N.  E.  608.  58  Tucker   v.    State,    11    Md.    322; 

57  TurnbuU  v.  Payson,  95  U.  S.  418,  Ellsworth  v.  Moore,  5  Iowa,  486 ;  Ex 
24  L.  Ed.  437;  Mewster  v.  Spalding,  parte  Peterson,  37  Ala.  74;  Kilpat- 
6  McLean  (U.  S.),  24,  Fed.  Cas.  No.  rick  v.  Commonwealth,  31  Pa.  198; 
9513;  Wormack  v.  Dearman,  7  Port.  Webb  v.  Kelsey,  66  Ark.  180,  49  S. 
(Ala.)  513;  Matter  of  Keeler,  W.  819  (justices  of  the  peace  and 
Hempst.  (U.  S.)  306,  Fed.  Cas.  No.  their  jurisdiction).  See  note  to  Olive 
7,637,    holding    that    United    States  t.  State,  4  L.  E.  A.  34. 
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and  mode  of  practice  of  other  courts  of  record  within  the 
state.''®  But  an  appellate  court  does  not  take  such  notice 
of  the  rules  of  practice  in  the  inferior  courts,  unless  such 
rules  are  prescribed  by  general  law,  or  unless  justice  re- 
quires it  in  the  revision  of  the  judgments  of  such  courts.*** 
The  court  in  which  a  cause  is  pending  will  take  judicial 
notice  of  all  its  own  records  in  such  cause  and  of  the  pro- 
ceedings in  the  court  relating  thereto.®^  But  in  a  given 
case  the  court  is  not  held  to  have  judicial  knowledge  of  the 
pendency  of  proceedings  in  other  causes  in  the  same  court, 
much  less  of  those  in  other  courts,®^  for  example,  that  there 


59  Contee  v.  Pratt,  9  Md.  67; 
Newell  V.  Newton,  10  Pick.  (Mass.) 
470. 

60  Cherry  v.  Baker,  17  Md.  75; 
Scott  V.  Scott,  17  Md.  78;  Cutter  v. 
Caruthers,'  48  Cal.  178;  Kindel  v. 
Le  Bert,  23  Colo.  385,  58  Am.  St.  Bep. 
234,  48  Pao.  641;  March  v.  Common- 
wealth, 12  B.  Mon.  (Ky.)  25.  See, 
also,  State  v.  Wiethaupt,  165  Mo,.  App. 
634,  148  S.  W.  429;  Capital  City  Bank 
V.  Hilson  (Ma.),  60  South.'  189. 

61  Brucker  v.  State,  19  Wis.  539; 
Gay  V.  Gay,  146  Cal.  237,  79  Pac.  885; 
State  v.  BoTven,  16  Kan.  475;  Bobin- 
son  T.  Brown,  82  111.  279.  Thus  an 
order  or  judgment  entered  in  the  same 
cause  need  not  be  proved:  Pagett  v. 
Curtis,  15  La.  Ann.  451;  but  orders 
which  do  not  properly  belong  to  the 
record  must  be  proved:  Dines  v.  Peo- 
ple, 39  m.  App.  565;  nor  need  it  be 
proved  that  a  motion  has  been  made 
when  the  facts  lie  within  the  knowl- 
edge of  the  judge:  Secrist  v.  Petty, 
109  111.  188;  nor  that  there  has  been 
a  former  trial  or  verdict:  State  v. 
Bowen,  16  Kan.  475.  See  the  late 
cases:  Doll  v.  McEIlen,  21  Colo.  App. 
7,  121  Pao.  149;  McDougald  v.  Chat- 
tanooga Med.  Co.,  10  Ga.  App.  653, 
73  S.  B.  1089;  O'Connor  v.  United 
States,  11  Ga.  App.  246,  75  S.  E.  110; 
Libbe  v.  Libbe,  160  Mo.  App.  240,  148 


S.  W.  460;  Franklin  v.  Leiter,  149 
App.  Div.  678,  134  N.  Y.  Supp.  399; 
Kiernan  v.  City  of  Portland,  61  Or. 
398,  122  Pao.  764;  McGee  v.  Ander- 
son (Tex.  Oiv.  App.),  146  S.  W.  1198; 
Texas  'etc.  R.  Co.  v.  Powell  (Tex.  Civ. 
App.),  147  S.  W.  363;  Central  Bank 
etc.  Co.  V.  Davis  (Tex.  Civ.  App.), 
149  S.  W.  290;  Dowdi  v.  Calvi  (Ariz.), 
125  Pac.  873;  Maey  v.  Lindley  (Ind. 
App.),  99  N.  E. '790;  Sewell  v.  Price, 
164  Cal.  265,  128  Pac.  407;  Fassler 
V.  Streit  (Neb.),  139  N.  W.  628;  Sdl- 
verstein  v.  Brown,  138  N.  Y.  Supp. 
848;  State  v.  Savage  (Tex.),  151  S. 
W.  530. 

62  Eyster  v.  Gaff,  91  U.  S.  521,  23 
L.  Ed.  403;  National  Bank  of  Monti- 
cello  V.  Bryant,  13  Bush  (Ky.),  419; 
People  V.  De  La  Guerra,  24  Cal.  73; 
McCormick  v.  Herndon,  67  Wis.  648, 
31  N.  W.  303.  In  Canada  it  has  been 
held  that  the  court  may  avail  itself  of 
the  knowledge  of  the  judge  of  a  pre- 
vious action  tried  before  him:  Pease 
V.  Moosomin,  5  Terr.  L.  R.  207;  Bex 
v.  Bonnevil,  38  N.  S.  E.  560.  As  to 
judicial  notice  of  the  court's  own  rec- 
ords in  other  actions,  see  notes  to 
Pennsylvania  Co.  v.  McCaffrey,  29  L. 
B.  A.  105,  and  to  Murphy  v.  Citizens' 
Bank,  12  Ajin.  Cas.  537.  In  a  few 
cases  and  under  special  circumstances 
the  courts  have  taken  cognizance  of 
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has  been  a  former  adjudication;*^  nor  does  the  court  take 
notice  of  the  contents  of  the  record  in  another  action  then 
pending:**  The  courts  will  not  take  notice  that  the  pending 
case  has  connection  with  another  formerly  decided  by  the 
court,*®  nor  that  in  another  action  there  has  been  a  con- 
viction or  an  acquittal,**  nor  that  another  action -is  pending 
involving  similar  questions,*''  nor,  for  obvious  reasons,  will 
a  state  court  take  notice  of  proceedings  in  a  federal  court. 
No  court  is  bound  to  take  judicial  notice  of  the  proceedings 
of  another  court.  If  material  to  the  controversy  before 
it,  it  must  be  informed  thereof  by  the  pleadings;  and,  if 
the  allegations  are  denied,  they  must  be  proved  by  the 
record.  The  state  court  can  have  no  knowledge,  or  even 
notice,  of  the  proceedings  in  the  federal  court  by  which  its 
right  to  adjudicate  on  the  matter  in  question  may  be  af- 
fected. It  should  be  informed  in  a  proper  way  of  these 
proceedings,  before  its  knowledge  can  be  assumed.*^ 

§  124a  (124).  Same— Terms.— The  courts  also  take  ju- 
dicial notice  of  their  own  fixtures  for  times  of  setting  the 
dates  of  their  various  sessions,  and  their  beginnings  and 
endings;  but  this  notice  is  strictly  limited  to  their  own 
courts,  except  where  the  terms  are  fixed  by  public  laws, 

other    causes    in    their    own    courts:  B.  B.  539) ;  Doe  v.  Childress,  21  Wall. 

Young  Hin  v.  Hackfeld,   16  Hawau,  (U.   S.)    643,  22  L.  Ed.  549;   Eyster 

427.                                                        .  V.  Gaff,   1   Otto   (U.  S.),  521,  23   L. 

63  McCormick  v.  Herndon,  67  Wis.  Ed.  403,  where  it  is  expressly  decided 
648,  31  N.  W.  303.  tliat  a  court  cannot  take  judicial  no- 

64  Adler  V.  Lang,  26  Mo.  App.  226;  ^'^^  °^  ^^^  proceedings  in  bankruptcy 
Enix  V.  Miller,  54  Iowa,  551,  7  N.  W.  '"^  another  court;  and  it  is  its  duty 
93;  Baker  v.  Mygatt,  14  Iowa,  131.  *°  P™*eed  as  between  the  parties  be- 

_,  _     ,  „  „,    ,,  „~         fore  it  until,  by  some  proper  plead- 

65  Banks  v.   Burnam,   61   Mo.  76;       .         .     ,,  ..  .    .    f         -,     -  ,, 
„     .  ,       _  ,,           „,.»,„„„                   ings  in  the  case,  it  is  informed  of  the 
Daniel  v.  Bellamy,  91  N.  C.  78.                    x.         3      ■,  ^'  i-  -        , 

changed  relations  of  any  of  such  par- 

06  state  V.  Edwards,  19  Mo.  674.  ties  to  the  subject  matter  of  the  suit. 

67  Lake  Merced  Water  Co.  v.  Neither  the  supreme  court  nor  a  dis- 
Cowles,  31  Cal.  215;  Loomis  v.  GrifSu  trict  court  will  take  judicial  notice 
(In  re  Stewart),  78  Iowa,  482,  43  that  proceedings  were  pending  in  the 
N.  W.  296.  United  States  court  for  the  final  con- 

68  Haber  v.  Klauberg,  3  Mo.  App.  firmation  of  a  pueblo  title,  where  the 
342  (citing  Johnson  v.  Bishop,  8  N.  record  does  not  show  that  fact:  Vas- 
B.     R  533;  Kent  v.  Downing,  10  N.  sault  v.  Sgitz,  31  Cal.  225. 
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and  then  their  notice  of  them  is  the  ordinary  judicial 
knowledge  of  the  law  of  the  state.®^  And  as  the  terms 
of  court  are  generally  prescribed  by  general  laws,  the 
appellate  courts  take  judicial  notice  of  them/°  as  well  as 
the  day  of  the  month  and  week  on  which  a  specified 
day  of  the  term  fell,''^  and  that  the  day  on  which  judg- 
ment was  taken  was  or  was  not  a  day  of  term,''^  and  that 
if  a  crime  was  committed  at  night,  and  the  trial  was  had 
the  next  day,  the  court  could  not  have  been  in  session  for  a 
finding  of  an  indictment.'^  The  supreme  court  of  Ohio  re- 
fused to  take  notice  of  the  duration  of  a  particular  ses- 


69  McMuUan  v.  Long  (Ala.),  39 
South.  777;  Caulfield  v.  Finnegan,  114 
Ala.  39,  46,  21  South.  484;  Rodgers 
V.  State,  50  Ala.  102;  State  v.  Ham- 
mett,  7  Ark.  492;  Talbert  v.  Hopper, 
42  Cal.  397;  Van  duzer  v.  Towne,  12 
Colo.  App.  4,  55  Pae.  13;  Lanekton 
V.  United  States,  18  App.  D.  C.  348, 
362;  Edwards  v.  State,  123  Ga.,542, 
51  S.  E.  630;  Fry  v.  Badzinskj,  219 
111.  526,  76  N.  E.  694;  Moss  v.  Sugar 
Ridge  Twp.,  161  Ind.  417,  68  N.  E. 
896 ;  Taylor  v.  Canady,  155  Ind.  671, 
57  N.  B.  524,  59  N.  E.  20;  Anderson 
V.  Anderson,  141  Ind.  567,  40  N.  B. 
131,  1082;  Indiana  Mut.  Bldg.  &  L. 
Assn.  V.  Paxton,  18  Ind.  App.  304,  47 
N.  E.  1082;  Upton  v.  Paxton,  72 
Iowa,  295,  33  N.  W.  773;  Dudley  v. 
Barney,  4  Kan.  App.  122,  46  Pae. 
178;  Kidder  v.  BlaisdeU,  45  Me.  461; 
Commonwealth  v.  Stevens,  142  Mass. 
457,  8  N.  E.  344;  Tromble  v.  Hoff- 
man, 130  Mich.  676,  90  N.  W.  694; 
Ledyard  v.  Auditor  General,  121  Mich. 
56,  79  N.  W.  918;  Roberts  v.  Loxley, 
121  Mich.  63,  79  N.  W.  978;  Harwood 
V.  Toms,  130  Mo.  225,  32  S.  W.  666; 
Hadley  v.  Bernero,  97  Mo.  App.  314, 
71  S.  W.  451;  Ray  County  Sayings 
Bank  v.  Hutton,  224  Mo.  42,  123  S. 
W.  47;  State  v.  Pope,  110  Mo.  App. 
520,  85  S.  W.  633;  State  v.  Lu  Sing, 


34  Mont.  31,  9  Ann.  Cas.  344,  85  Pae. 
521;  Foster  v.  Frost,  15  N.  C.  424; 
Barnwell  v.  Marion,  58  S.  G.  459,  36 
S.  E.  818;  Meadows  v.  Osterkamp,  23 
S.  D.  462,  122  N.  W.  419;  Breeken- 
ridge  Cannel  Coal  Co.  v.  Scott,  121 
Tenn.  88,  il4  S.  W.  930;  Pugh  v. 
State,  2  Head  (Tenn.),  227;  Coover 
V.  Davenport,  1  Heisk.  (Tenn.)  368.  2 
Am.  Rep.  706;  Davidson  v.  Petieolas, 
34  Tex.  27;  Aeeousi  v.  Stowers  Fur- 
niture Co.  (Tex.  Civ.  App.),  83  S. 
W.  1104;  Loveless  v.  State  (Tex.  Cr.), 
49  S.  W.  601;  Thomas  v.  Common-, 
wealth,  90  Va.  92,  17  S.  E.  788;  State 
v.  Maier,  36  W.  Va.  757,  770,  15  S.  E. 
991 ;  Board  of  Conimrs.  v.  Shaffner,  10 
Wyo.  181,  68  Pae.  14;  Donovan  v.  Ter- 
ritory, 3  Wyo.  91,  2  Pao.  532 ;  Led- 
better  v.  United  States,  108  Fed.  52,' 
47  C.  C.  A.  191. 

70  Davison  v.  Petieolas,  34  Tex.  27; 
Spencer  v.  Curtis,  57  Ind.  221;  Moss 
V.  Sugar  Eidge  Tp.,  161  Ind.  417,  68 
N.  E.  886 ;  State  v.  Hammett,  7  Ark. 
492;  Lindsay  v.  Williams,  17  Ala. 
229;  Pugh  v.  State,  2  Head  (Tenn.), 
227. 

71  Lewis  V.  Wintrode,  76  Ind.  13; 
Rodgers  v.  State,  50  Ala.  102;  Simms 
V.  Todd,  72  Mo.  288. 

72  Bethune  v.  Hale,  45  Ala.  522. 

73  McGinnis  v.  State,  24  Ind.  500. 
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sion.''*  But  when  there  is  no  statute  or  constitutional  pro- 
vision fixing  the  commencement  or  ending  of  the  term  of 
the  district  courts,  the  supreme  court  of  Utah  declined  to 
take  judicial  notice  of  when  the  term,  during  which  a  judg- 
ment was  taken,  adjourned.^^  The  ruling  is  the  same  with 
regard  to  rules  of  court,  the  knowledge  of  the  court  not  ex- 
tending beyond  its  own  limits,  atid  courts  of  appeal  refuse 
to  take  notice  of  the  rules  of  the  court  from  which  the  ap- 
peal has  been  taken.  ^®  So  recently,  however,  as  1907  the 
court  of  appeals  of  the  District  of  Columbia  took  judicial 
notice  of  the  rules  of  the  supreme  court  and  an  adjourn- 
ment of  the  special  terms  of  that  court.''^ 

§  125  (125).  Matters  of  history — Indians  and  their  set- 
tlements.— Courts  have  always  and  without  exception  taken 
judicial  cognizance  without  proof  of  those  great  historical 
events  which  have  affected  the  destiny  of  our  own  nation 
or  of  other  nations.  The  grounds  of  their  notice  are  the 
common  knowledge  and  open  fame  of  such  events.  A  rule 
is  scarcely  needed  for  guidance,  but  for  the  fact  that  some- 
times the  question  arises  as  to  whether  a  certain  event 
should  or  should  not  be  chronicled  as  historical.  One  his- 
torian might  deem  it  ^vorthy  of  recording,  and  another  that 
it  was  only  of  local,  and  not  of  national  or  universal,  im- 
portance. There  has  been  an  excellent  judicial  explana- 
tion of  how  far  the  rule  is  intended  by  the  courts  to  go, 
that  "Matters  of  public  history,  affecting  the  whole  people, 

T4  Gilliland  v.   Sellers,   2   Ohio   St.  Foushee,   101  Ky.   257,   19  Ky.  Law 

223.  Eep.    417,    40    S.   W.    680;    State    v. 

75  Felt  V.  Cook,  31  Utah,  299,  87  Arbuno,  105  La.  719,  30  South.  163; 

Pae.  1092.  Cherry  v.  Baker,  17  Md.  75;  Dunn  v. 

78  Sweeney  v.  Stanford,  60  Cal.  Bozarth,  59  Neb.  244,  80  N.  W.  811; 
362;  Kindel  v.  Le  Bert,  23  Colo.  385,  Davis  v.  Standish,  26  Hun  (N.  Y.), 
58  Am.  St.  Eep.  234,  48  Pac.  641;  608;  Tarnell  v.  Felton,  104  Fed.  161; 
Powell  V.  Springston  Lumber  Co.,  12  Randall  v.  The  New  England  Order 
Idaho,  723,  88  Pae.  97;  Gudgeon  v.  of  Protection,  118  Fed.  782;  Van  San- 
Casey,  62  111.  App.  599;  Rout  v.  dau  v.  Turner,  6  Ad.  &  El.,  N.  S.,  773. 
Ninde,  118  Ind.  123,  20  N.  E.  704;  77  Johnson-Wynne  Co.  v.  Wright,  28 
Mcintosh  V.  Commissioners  of  Craw-  App.  Cas.  D.  C.  375. 
ford  Co.,  13  Kan.  171;  Cornelieson  v. 
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are  judicially  taken  notice  of  by  the  courts;  that  no  evi- 
dence need  be  produced  to  establish  them ;  that  the  courts, 
in  ascertaining  them,  resort  to  such  documents  of  reference 
as  may  be  at  hand,  and  as  may  be  worthy  of  confidence."'^* 
No  judge  would  deem  it  necessary  that  any  history  should 
be  cited  or  any  proof  made  to  show  that  Henry  V  con- 
quered France,  or  that  his  son  lost  it;  that  Charles  I  was 
beheaded;  that  Napoleon  I  established  an  empire  and  died 
in  exile ;  that  Julius  Caesar  was  stabbed  to  death  in  Eome ; 
that  the  Spanish  Inquisition  flourished  from  the  times  of 
Ferdinand  and  Isabella  of  Spain  until  the  invasion  by 
Napoleon;  that  Charles  XII  yv^as  the  most  famous  king  of 
Sweden;  that  Lincoln  was  President  of  the  United  States 
and  was  assassinated  while  holding  office.  These  are  facts 
of  general  history,  upon  the  truth  of  which  courts  would 
hold  and  jurors  would  find,  assuming  their  existence;  and 
the  rule  is  limited  to  no  particular  lapse  of  time  and  to  no 
particular  class  of  facts  except  that  they  shall  be  those  of 
general  history.  Matters  of  public  history  concerning  the 
state  or  the  United  States,  and  affecting  the  whole  people, 
are  judicially  noticed  by  courts,  which  may  rely  upon  such 
sources  of  information  as  they  deem  authoritative.  In 
order  to  do  this  they  will  take  notice  of  the  main  events 
which  have  led  up  to  events  of  national  importance,  and  in 
respect  to  such  matters  the  court  may  resort  to  such  docu- 
ments or  histories  as  may  be  at  hand  and  as  are  deemed 
worthy  of  confidence.'''    As  illustrations  of  the  rule,  courts 

T8  S-winnerton    v.    Columbian    Ins.  98;   Humphrey  v.  Burnside,  4  Bush 

Co.,  37  N.  Y.  174,  93  Am.  Dec.  560.  (Ky.),  215;  Prince  v.  Skillin,  71  Me. 

79  Lewis   V.   Harris,   31   Ala.    689;  361,  36  Am.  Eep.  325;  Holmes  v.  Mal- 

Davies  v.  Hunt,  37  Ark.  574;  Payne  lett,  1  Morris   (Iowa),  111;  Douthitt 

V.    Treadwell,    16   Cal.   220;    Ross   v.  v.  Stinson,  63  Mo.  268;  Crawford  Co. 

Austill,  2  Cal.  183 ;  Board  of  Commrs.  v.  Hathaway,  67  Neb.  325,  108  Am. 

T.  May,  67  Ind.  562;  State  v.  Gramel-  St.  Rep.  647,  60  L.  R.  A.  889,  93  N. 

spacher,  126  Ind.  398,  26  N.  E.  81;  W.  781;  People  v.  Snyder,  41  N.  Y. 

Carr  v.  MeCampbell,  61  Ind.  97;  Will-  397;  Stokes  v.  Macken,  52  Barb.  (N. 

iams  V.   State,   64  Ind.  553,  31   Am.  Y.)    145;    Swinnerton    v.    Columbian 

Rep.  135;  Banco  de  Sonora  v.  Bank-  Ins.  Co.,  supra;  Flores  v.  Hovel  (Tex. 

ers*  Mu*.  Casualty  Co.  (Iowa),  95  N.  Civ.  App.),  125  S.  W.  606;  Blethen  v. 

W.  232;  Hart  v.  Bodley,  Hard.  (Ky.)  Bonner   (Tex.   Civ.  App.),  52  S.  W, 
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have  taken  judicial  notice  of  tlie  existence  of  our  Civil  War, 
of  the  acts  of  war  which  led  to  it,  and  of  the  general  social 
and  financial  results  which  followed  it,*"  and  the  time  of  the 
restoration  of  peace  by  the  proclamation  of  the  President,*^ 
that  the  war  was  terminated  prior  to  the  first  day  of  June, 
1865,  and  that  the  United  States  mails  were  re-established 
between  Huntsville,  Alabama,  and  New  Orleans,  Louisiana, 
prior  to  the  18th  of  December,  1865,^^  and  that  the  actual 
destruction  of  the  institution  of  slavery  ensued  as  a  result 
of  the  war,  before  the  adoption  of  the  constitutional  amend- 
ment by  which  it  was  formally  abolished.**  And  not  only 
the  mere  fact  of  the  war  and  its  results  will  be  judicially 
noticed,  but  also  the  salient  incidents  and  well-known  feat- 
ures of  it.**  Thus  a  public  event  like  Sherman's  march  to 
the  sea,  and  the  time  when  it  occurred,*^  the  territory  sur- 
rendered to  him,*^  and  the  position  of  the  lines  of  the 
armies  in  the  field  at  any  particular  period  of  the  war,*'^ 


571;  Magee  v.  Chadoin,  30  Tex.  644, 
658;  Lasher  v.  State,  30  Tex.  App, 
387,  28  Am.  St.  Kep.  922,  17  S.  W, 
1064;  Frank  v.  Gump,  104  Va.  306, 
51  S.  E.  358;  Simmons  v.  Trumbo, 
9  W.  Va.  358;  United  States  v.  Fif- 
teen Hundred  Bales  of  Cotton,  27 
Fed.  Caa.  No.  15,958;  United  States 
V.  Oregon  &  C.  E.  Co.,  69  Fed.  899; 
Lamti  V.  Davenport,  1  Saw.  609,  14 
Fed.  Cas.  No.  8015.  Gregory  v.  Baugh, 
4  Rand.  (Va.)  611,  is  not  in  conflict. 
It  was  there  sought  to  establish  the 
occasional  capture  of  Indian  women 
and  their  subsequent  domestication 
with  white  man.  Such  a  fact  could 
not  possibly  come  within  the  category 
of  great  historical  events.  The  court 
properly  ruled  that  the  incident  of 
such  capture  was  not  within  their 
cognizance.  Morris  v.  Edwards,  1 
Ohio,  189,  also  properly  decided  that 
a  financial  event,  such  as  bank  notes 
being  below  par  in  one  section  of  the 
country,  did  not  come  within  their 
cognizance.  The  circumstances  were 
entirely     different     from    Ashley    v. 


Martin,  50  Ala.  537,  in  which  case 
the  court  took  judicial  notice  as  a  part 
of  the  histdry  of  the  times  that  in 
1867  the  people  of  Alabama  were  in 
a  serious  condition  of  insolvency.  In 
McKinnon  v.  Bliss,  21  N.  Y.  206, 
the  court  refused  to  take  judicial 
notice  of  matters  contained  in  a  local 
history  not  offered  in  evidence. 

80  Swinnertou  v.  Columbian  Ins. 
Co.,  37  N.  Y.  174,  93  Am.  Dec.  560; 
Cross  V.  Sabin,  13  Fed.  313;  Bice  v. 
Shook,  27  Ark.  137,  11  Am.  Bep.  783; 
Cuyler  v.  Ferlill,  1  Abb.  (U.  S.) 
169,  Fed.  Cas.  No.  3523;  Killebrew 
V.  Murphy,  3  Heisk.  (Tenn.)  546. 

81  Perkins  v.  Rogers,  35  Ind.  124, 
9  Am.  Rep.  639. 

82  Turner  v.  Paitton,  49  Ala.  406. 

83  Ferdinand  v.  State,  39  Ala.  706. 

84  Cuyler  v.  Ferrill,  1  Abb.  (U.  S.) 
169,  Fed.  Cas.  No.  3523. 

85  Williams  v.  State,  67  G.a.  260. 

86  Byrne  v.  Attaway,  44  Ga.  302. 

87  Kelley  v.  Storey,  6  Heisk. 
(Tenn.)  202. 
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will  be  judicially  noticed  without  proof.  So  judicial  notice 
will  be  taken  of  the  fact  that  at  the  date  of  the  execution 
of  a  deed,  the  state  in  which  the  grantor  resided  was  in 
open  rebellion  and  actual  hostility  to  the  government  of  the 
United  States,^*  and  of  the  fact  that  a  portion  of  the  state 
was  under  the  possession  and  control  of  the  government  of 
the  United  States.^®  So  the  courts  of  Indiana  are  bound 
to  take  notice,  from  its  general  history,  that  during  and 
since  the  war  of  the  Rebellion,  the  adjutant-general  of  the 
state  has  made  records  of  the  muster-rolls  of  the  different 
regiments  of  volunteers  furnished  by  the  state  in  the  mili- 
tary service  of  the  United  States.'^"  And  a  court  will  judi- 
cially notice  that  Confederate  notes  were  issuied  early  in  the 
war  by  the  Confederate  government,  and  these  notes  in  a 
short  time  became  almost  the  exclusive  currency  of  the 
Confederate  states;  that  during  the  first  year  of  the  war 
these  notes  were  but  slightly  depreciated,  and  were  then 
received  throughout  the  Confederate  states  in  the  payment 
of  debts,  and  in  all  the  channels  of  trade  without  doubt  or 
question;  and  that  they  were  never  made  a  legal  tender  in 
the  payment  of  debts  by  any  act  of  the  Confederate  Con- 
gress ;*i  the  existence  of  slavery  in  Louisiana ;^^  the  sepa- 
ration of  the  Methodist  Episcopal  church  of  this  country 
into  a  northern  and  southern  branch  in  1844;^^  the  destruc- 
tion of  slavery  in  Alabama  by  act  of  war  in  September, 
1865;'*  the  fact  that  Missouri  was  not  one  of  the  states 
which  joined  the  Confederate  cause  ;®^  the  career  of  Gen- 
eral Fremont^*  in  California,  and  that  in  1869  the  gov- 
ernment of  Texas  was  carried  on  by  military  authority 

88  Hill  V.  Baker,  32  Iowa,  302,  308 ,  358 ;  Keppel  v.  Petersburg  E.  E.  Co., 
7  Am.  Eep.  193.  See,  also,  Eice  v.  Chase  (U.  S.)  167,  Fed.  Cas.  No.  7722. 
Shook,  27  Ark.  137,  11  Am.  Eep.  783;  92  Jack  v.  Martm,  12  Wend.  (N. 
Perkins    v.    Eogers,    35   Ind.    124,    9  Y.)   311. 

Am.  Eep.  639.  ®^  Humphrey  v.   Burnside,   4   Bush 

89  Rice  V.   Shook,  supra;  liewis  v.       (Ky.),  215. 

Harris    31  Ala.  689.  »*  Ferdmand  v.  State,  39  Ala.  706. 

'      ^    ^         ,^       „,  T  J    rco  85  Douthitt  V.  Stinson,  63  Mo.  268. 

90  Board  etc.  v.  May,  67  Ind.  562.  ^^  ^^    ^.^.^    ^_    ^^.^^^    ^^^^    ^3 

91  Simmons  v.  Trumbo,  9  W.  Va.       ^^  ^^  qj^  y^,^^ 


§  125  (125)  THE  LAW  OP  EVIDEXCE  IN  CIVIL  CASES.  604 

under  the  reconstruction  acts.*''  Judicial  notice  will  be 
taken  that  a  certain  portion  of  territory  in  the  state  of 
Texas  was  embraced  in  the  territory  of  Austin  and  Will- 
iams from  February,  1831,  to  April  29,  1834 ;»»  and  courts 
also  know  of  the  existence  of  Martin  DeLeon's  colonial  con- 
tract, and  that  Fernando  DeLeon  was  commissioner  of  the 
colony;**  and  that  Martin  DeLeon  was  authorized  to  colo- 
nize within  the  coast  border.^""  The  courts  of  Louisiana 
have  judicially  noticed  military  orders  issued  by  the  com- 
manding general  or  military  governor  while  New  Orleans 
was  held  by  United'  States  troops,  which  affected  proceed- 
ings in  courts  of  the  state.^  On  the  sanle  principle  courts 
have  taken  notice  that  in  December,  1863,  particular  states 
were  in  rebellion.^  The  courts  of  New  York  have  taken 
judicial  notice  of  the  history  of  the  Six  Nations  as  a  part 
of  the  general  history  of  that  state.®  And  generally  of  the 
Indian  tribes  and  their  various  places  of  gathering— that 
the  Osage  nation  was  in  charge  of  a  government  agent  but 
maintained  their  tribal  form  of  government,*  that  there  are 
four  nations  of  them  in  the  Indian  territory,^  that  an  In- 
dian war  was  raging  among  powerful  tribes  east  of  the 
Cascade  mountains,®  and  that  a  part  of  the  Choctaw  Nation 

97  Gates  V.  Johnson  County,  36  Tex.  3  Howard  v.  Moot,  64  N.  Y.  262; 
144.  MeKinnon    v.    Bliss,   21   N.   Y.   206. 

98  Robertson's  Admr.  v.  Teal's  The  Illinois  court  has  taken  judicial 
Heirs,  9  Tex.  344.  notice,  of  the  fact  that  the  Columbian 

99  Wheeler  V.  Moody,  9  Tex.  372.  Exposition    was    located  in  Chicago: 

100  Kilpatrick  v.  Sisneros,  23  Tex.  Givins  v.  City  of  Chicago,  186  lU.  399, 
113.  57    N.   E.   1045.     See,  also,  the  late 

1  Lanfear  v.  Mestier,  18  La.  Ann.  cases:  Inglis  v  Millersburg  Dewing 
497,  89  Am.  Dee.  658,  and  note;  Tay-  Assn.,  169  Mich.  311,  136  N.  W.  443; 
lor  v._  Graham,  18  La.  Ann.  656,  89  Howell  v.  Sherwood,  242  Mo.  513,  147 
Am.  Dec.  699.  S.  W.  810;  State  v.  McQuillin  (Mo.), 

2  Hill  V.  Baker,  32  Iowa,  302,  7  152  S.  W.  347;  In  re  Union  Bank  of 
Am.  Eep.  193.  The  supreme  court  Brooklyn,  204  N.  Y.  313,  97  N.  E. 
of  the  United  States  has  refused  to  737. 

take  notice  of  the  orders  of  the  mili-  i  Labadie  v.  United  States,  6  Okl. 

tary  commanders  in  occupation  of  in-  400,  51  Pae.  666. 

surgent  states :  Burke  v.  Miltenberger,  6  Swofford   v.    State,   3    Tex.    App. 

19  Wall.  (U.  S.)  519,  22  L.  Ed.  158.  76. 

See  note,  89  Am.  Dec.  670,  and  cases  6  Yelm  Jim  v.   Washington  Terri- 

oi-ted  above.  tory,  1  Wash.  Ter.  63. 
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is  in  the  Western  District.''  So,  too,  the  courts  will  take 
judicial  notice  that,  under  the  treaty  of  Paris  between  the 
United  States  and  the  kingdom  of  Spain,  the  Philippine 
Islands  became  a  part  of  United  States  territory,  and  that 
after  that  time  the  inhabitants  of  those  islands  were  in  a 
state  of  insurrection  against  the  government;  and  also  that 
such  insurrection  had  not  ended  in  1902  as  to  the  Island 
of  Mindinac*  In  an  action  to  recover  damages  for  inju- 
ries to  a  passenger  on  a  street-car,  resulting  from  stones 
thrown  by  strike  sympathizers,  the  court  will  take  notice 
of  the  fact  that  on  a  certain  date,  which  was  the  date  of 
the  injury,  the  governor  had  ordered  a  military  force  to 
the  town  in  question  to  preserve  order,  and  had  issued  a 
proclamation  calling  upon  all  persons,  riotously  assembled, 
to  disperse.®  But  although  the  dividing  line  is  not  always 
easy  to  ascertain,  the  courts  ivill  not  take  judicial  notice 
of  those  matters  which  are  too  uncertain  in  their  charac- 
ter to  have  passed  into  general  history,  or  which  only  con- 
cern individuals  or  local  communities.^"  In  addition  to  the 
illustrations  given  in  the  notes,  there  is  only  to  be  said  that 
the  men  who  occupy  judicial  positions  are  nearly  always 
able  to  discriminate  between  those  great  historical  occa- 
sions of  which  a  few  instances  have  been  given,  which  are 
known  to  be  great  by  a  great  number  of  people,  and  those 
happenings  which  may  be  thought  to  be  of  world-wide  im- 
portance by  a  small  section  of  a  community.  An  outra- 
geous pumpkin  in  a  village  is  more  a  matter  of  historical 
importance  to  the  villagers  than  the  death  of  Eobert  Louis 
Stevenson,  of  whom  they  had  never  heard,  but  the  courts 
cannot  be  asked  to  take  judicial  notice  of  the  pumpkin.     It 

T  Gardner  v.  United  States,  5  Ind.  given    time,:    McDonald    v.  Kirby,    3 

Ter.  150,  82  S.  W.  704.  Heisk.   (Tenn.)   607;  Kelley  v.  Story, 

8  La  Eue  v.   Kansas   Mutual  I/ife  6    Heisk.     (Tenn.)     202;    Bishop    v. 
Ins.  Co.,  68  Kan.  539,  75  Pac.  494.  Jones,  28  Tgx.  294;  also  facts  stated 

9  Bosworth  V.  Union  E.  Co.,  26  R.  in    cyclopedias    or    dictionaries,    not 
I.  309,  3  Ann.  Cas.  1080,  58  Atl.  982.  matters  of  general  knowledge:  Kaola- 

10  For  example,  the  movements  of      type  Engraving  Co.  v.  Hoke,  30  Fed. 
certain  troops  and  extent  of  territory       444. 

occupied  by  them  in  Tennessee  at  a 
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is  only  a  subject  of  some  difficulty  for  the  court  when  it 
would  be  debatable  matter  among  well-informed  men  as  to 
whether  they  considered  a  given  question  over  the  border 
line  of  minor  importance;  and  as  there  cannot  possibly 
be  a  standard,  reliance  must  be  placed  on  the  common  sense 
of  the  judge  who  would  exercise  his  best  discretion.  When 
the  party  is  himself  in  doubt,  then  some  effort  should  be 
made  to  bring  the  matter  under  the  notice  of  the  court  by 
proof  if  it  is  available. 

§  125a  (125).  Same— State  history.— The  history  of  a 
state,  its  topography  and  condition,  enter  into  the  construc- 
tion of  its  statutes,  and  are  ''judicially  noticed  by  its 
courts."  The  courts  of  Alabama  took  judicial  notica  of 
the  fact,  as  a  part  of  the  history  of  the  times,  that  the  peo- 
ple of  Alabama  were  in  the  year  1867,  in  a  condition  of 
very  great  pecuniary  embarrassment  and  insolvency,  and 
that  in  consequence  of  this  it  may  not  have  been  practicable 
for  a  guardian  at  that  time  to  make  a  safe  loan  of  a  larg<8 
sum  of  money  without  some  delay  after  its  receipt.'^  The 
courts  of  New  York  took  judicial  notice  that  the  western 
portion  of  that  state  was,  by  its  own  act,  ceded  to  Massa- 
chusetts, and  by  the  latter  conveyed  to  certain  parties,  who 
afterward,  under  the  proper  authority  of  both  states  and 
of  the  nation,  extinguished  the  title  of  the  Indians  to  it.^^ 
So  the  courts  of  Indiana  took  judicial  notice,  as  a  part  of 
the  history  and  laws  of  that  state,  of  the  grant  by  Virginia 
to  the  United  States  of  certain  land  northwest  of  the  Ohio 
river,  and  of  the  statutes  of  Virginia  concerning  the  pri- 
ma ry  disposal  of  the  soil  within  a  reservation  granted  to 
an  Illinois  regiment.'*  So  the  history  of  a  county  in  rela- 
tion to  the  time  and  place  of  holding  court  should  be  judi- 
cially noticed.'"  And  a  court  may  judicially  notice  the 
notoriety  of  a  place  used  in  describing  a  tract  of  land,  as 

11  Williams  v.  State,  64  Ind.  553,  14  Henthorn  v.  Doe,  1  Blaokf. 
31  Am.  Rep.  135.                                           (Ind.)  157. 

12  Ashley  v.  Martin,  50  Ala.  537.  15  Ross  v.  Austill,  2  Cal.  191. 
la  People  V.  Sn).cler,  41  N.  Y.  397. 
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when  a  battle  connected  with  the  history  of  the  settlement 
of  the  state  took  place  there  one  year  before  the  descrip- 
tion was  made.^® 

§  126  (126).  Facts  relating  to  the  currency — Legal  ten- 
der.— Inasmuch  as  the  current  coins  of  the  United  States 
and  paper  money  are  issued  only  by  the  government,  it 
should  be  almost  unnecessary  to  have  to  say  that  the  courts 
take  judicial  cognizance  of  their  existence  ;^^  but  the  sub- 
ject of  this  section  is  larger  than  the  sole  question  of  their 
existence.  It  involves  those  consequences  important  to  the 
nation  by  reason  of  the  value  of  the  coin  currency  and  the 
extent  of  its  circulation  and  purchasing  power.  The  court 
has  taken  judicial  notice  that  during  the  Eebellion  there 
was  great  financial  embarrassment  in  the  Confederate 
states  and  great  difficulty  in  making  safe  investments  ;i* 
that  the  Confederate  currency  was  forced  into  circulation, 
and  that  it  became  greatly  depreciated,^^  and  that  contracts 
were  made  with  reference  to  this  depireciation ;  2"  of  the  dif- 
ferent classes  of  notes  and  bills  and  coins  in  circulation  as 
money  at  a  particular  time,  and  of  the  meaning  of  the  pop- 
ular language  in  reference  to  such  currency,^^  and  of  the 
coins  made  at  the  United  States  mint  and  of  foreign  coins 

16  Hart  V.  Bodley,  Hard.  (Ky.)  98.  633,  58  S.  E.  1067;  Mallory  v.  State, 

17  TJ.  S.  V.  Fuller,  4  N.  M.  358,  20  62  Ga.  164;  Collins  v.  P«ople,  39  111. 
Pac.  175;  United  Stateg  v.  Burns,  5  233;  Hart  v.  State,  55  Ind.  599;  Me- 
McLean,  23,  Fed.  Gas.  No.  14,691.  Garty  v.  State,  127  Ind.  223,  26  N. 

18  Perkins  v.  Rogers,  35  Ind.  124,  E.  665;  Hampton  v.  Haggard,  3  T. 
9  Am.  Bep.  639;  Ashley  v.  Martin,  B.  Mon.  (Ky.)  149;  Jones  v.  Over- 
50  Ala.  537 ;  Foseue  v.  Lyon,  55  Ala.  street,  4  T.  B.  Mon.  (Ky.)  547 ;  State 
440.  V.  Moseley,  38  Mo.  380;  Johnston  v. 

19  Keppel  V.  Petersburg  Ey.  Co.,  Hedden,  2  Johns.  Cas.  274;  State  v. 
Chase  (U.  S.),  167,  Fed.  Cas.  No.  7,  Evans,  15  Eieh.  (S.  C.)  31;  Shaw  v. 
722;  Simmons  v.  Trumbo,  9  W.  Va.  State,  3  Sneed  (Tenn.),  86;  Jones  v. 
358.  But  not  of  the  extent  of  the  State,  39  Tex.  Or.  387,  46  S.  W.  250; 
depreciation  of  the  currency  during  Lumpkin  v.  Murrell,  46  Tex.  51; 
the  Civil  War :  Modawell  v.  Holmes,  40  United  States  v.  American  Gold  Coin, 
Ala.  391.  1  Woolw.  (U.  S.)  217,  Fed.  Gas,  No. 

20  Buford  V.  Tucker,  44  Ala.  89.  14,439 ;  United  States  v.  Burns,  Fed. 

21  Gady  v.  State,  83  Ala.  51,  3  Cas.  No.  14,691,  5  McLean,  23;  Bry- 
South.  429;  Sands  v.  State,  80  Ala.  ant  v.  Foot,  L.  B.  3  Q.  B.  497,  9 
201;  McDonald  v.  State,  2  Ga.  App.  Best  &  S.  444. 
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made  current  by  law  at  different  times,^-  and  what  is  legal 
tender.^*  And  the  currency  of  the  state  at  a  given  time, 
and  its  character  and  condition,  must  be  noticed  by  the 
courts  thereof.^*  Therefore,  a  court  will  judicially  notice 
that  a  United  States  coin  of  the  value  of  ten  dollars  is  an 
eagle; 2^  that  there  is  in  the  United  States  a  lawful  current 
coin  representing  the  value  of  five  cents,  called  a  nickel, 
and  that  there  is  no  money  called  a  nickel  other  than  such 
lawful  coin  of  the  United  States  which  is  known  as  a 
nickel  ;^^  that  a  fifty  cent  piece  or  a  twenty-five  cent  piece 
is  identical  in  its  meaning  with  the  half  dollar,  and  the 
quarter  dollar  respectively;^^  that  a  quarter,  as  indicative 
of  value,  means  twenty-five  cents  ;^^  that  national  bank 
notes  are  a  part  of  the  currency  of  the  United  States  and 
are  legal  tender  ;^^  the  value  of  United  States  treasury 
notes  as  fixed  by  Congress ;  ^^  that  "  as  a  part  of  the  history 
of  the  time,  legal-tender  notes  always  have  been  and  yet 
are"  of  much  less  value  in  the  market  than  gold;'^  that 
"gold  coin  has  ceased  to  be  used  in  the  business  of  the 
country  as  money,  and  has  become  an  article  of  merchan- 
dise and  traffic"  ;^^  that  national  bank  stock  constitutes  a 

22  United   States  v.   Burns,   5   Mo-       Hart   v.    State,   55  Ind.   599;    Belloe 
Lean  (U.S.),  23,  Fed.  Cas.  No.  14,691;      v.  Davis,  38  Gal.  257. 

Eetor  V.  State,  120  Ga.  543,  48  S.  E.  25  Daily  v.  State,  10  Ind.  536. 

315.     But  not  of  the  value  of  the  dif-  28  Barddell  v.   State,   144  Ala.   54, 

ferent  forms  of  currency  at  a  given  39  South.  975. 

time:    Letcher   v.   Kennedy,   3    J.   J.  27  United   States  v.   Burns,   5   Mc- 

Marsh.  (Ky.)  701;  Feemster  v.  Eingo,  Lean,  23,  Fed.  Cas.  No.  14,691. 

5  T.  B.  Mon.   (Ky.)  336.     The  value  28  Sims  v.  State,  1  Ga.  App.  776, 

of   Canadian    currency    and   a-ate   of  57  S.  B.  1029. 

interest  are  not  judicially  tnown  by  29  Joiner  v.  State,  124  Ga.  102,  52 

courts  of   the   United    States:     Ker-  8.  E.  151;  though  the  direct  opposite 

mott  V.  Ayer,  11  Mich.  181.     Nor  is  of   this  in   Goodman   v.  People,   228 

the  current  rate  of  exchange  between  111.  154,  81  N.  E.  830. 

cities  known:  Lowe  v.  Bliss,  24  111.  30  State  v.   Moseley,   38   Mo.   380; 

168,  76  Am.  Deo.  742.  Sanchez  v.  State,  39  Tex.  Cr.  389,  46 

23  Eogers  v.  Rogers  (Tenn.  Ch.),  35  S.  "W.  249. 

8.  W.  890;  Joiner  v.  State,  124  Ga.  3]  Belloe  v.  Davis,  38  Cal.  257. 

102,  52  8.  B.  151.  32  United  States  v.  American  Gold 

24  Buford  V.   Tucker,   44    Ala.    89;  Coins    (1868),    1    Woolw.    217,    Fed. 
Simmons  v.  Trumbo,  9  W.  Va.  358;  Cas.  No.  14,439. 
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material  portion  of  the  moneyed  capital  of  the  state  ;^^  and 
what  results  followed  from  the  alteration  of  the  basis  of 
the  circulating  medium  to  a  paper  standard.^*  So  the  state 
and  condition  of  the  Confederate  currency,  issued  during 
the  Civil  War,  will  be  noticed  as  a  matter  of  public  his- 
tory.** 

§  127  (127,  128).  Geographical  features.— We  have  al 
ready  seen  that  the  courts  take  judicial  notice  of  the  polit- 
ical subdivision  of  the  country  as  it  was  made  by  law,  and 
of  the  state  or  territory  where  they  hold  their  sessions  and 
of  the  judicial  districts  within  it.  Courts  will  take  judicial 
notice  of  the  local  divisions  of  the  state  into  counties,  cities 
and  towns  and  of  the  fact  that  certain  cities  are  in  such 
subdivisions.^^  But  they  are  not  bound  to  take  judicial 
notice  of  the  situation  and  distances  of  such  divisions  from 
each  other,^^  nor  that  a  certain  city  is  in  a  given  county, 
when  two  counties  are  referred  to  and  the  pleadings  do  not 
show  clearly  which  is  intended."^  Courts  have  judicially 
noticed  that  certain  named  towns  or  cities  are  within  the 
state,  without  proof  of  the  fact,  when  it  has  become  mate- 
rial for  their  consideration,*®  but  they  cannot  know  that 
there  is  another  city  of  the  same  name  in  another  state; 
and  will  presume  that  the  city  referred  to  in  a  pleading  is 

33  Wasson  v.  First  National  Bank,  36  State    v.    Pennington,    124'  Mb. 
107  Ind.  206,  8  N.  E.  97.  388,  27  S.  W.  1106;  Eogers-  v.  Cady, 

34  Morria  v.  Morris,  58  Ala.  443;  10*  Cal.  288,  43  Am.  St.  Re|).  IOC, 
Dillard  V.  Evans,  4  Ark.  175;  Farwell  38  Pac.  81;  Jones  v.  Town  of  Lake 
V.  Kennett,  7Mo.  595;  Grant  V.  Eeese,  "^iew,  151  111.  663,  38  N;  E.  ■  688. 
94  N.  C.  720;  Henly  v.  Franklin,  See  §  108,  swpra.  ' '" 
3  Cold.  (Tenn.)  472,  91  Am.  Dee.  ^^  Goodwin  v.  Appleton,  22  Me. 
296;  Hix  v.  Hix,  25  W.  Va.  481;  453;  People  v.  Etting,  99  Cal.  577, 
United  States  v.  American  Gold  Coin,  34  Pac.  237;  People  v.  Curley,  99 
1  Woolw.  (U.  S.)  217,  Fed.  Cas.  No.  Mieh.  238,  58  N.  W.  68;  Lewis  T. 
14439  State  (Tex.  Cr.),  24  S.  W.  903. 

'     „.  m       t,      o  w    17  38  Com.  V.  Wheeler,  162  Mass.  429, 

35  Simmons  v.   Trumbo,   9   W.   Va.  _  .,   _ 

358;  Keppel  v.  Petersburg  E.  K.  Co.,  ^*  ^- ^-  ^^^^1     ^  „„  .,    '  ,„    „     , 

Chafe's  Dec.  167,  Fed.  Cas   No.  7722;  ^^  ^"S  -•  ^^f '  f ', f"]" ,f '  =  ^f,'^'^- 

and  see  Modawell  v.  Holmes,  40  Ala.  ^^^  ^-  ^''•'^S,  f  I"- 148,  89  Am.  Dec. 

„_.  415;  Woodward  v.  Chicago  etc.  B.  B. 


Co.,  21  Wis.  309. 
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the  one  within  the  state.*"  They  are  also  accustomed  to 
take  judicial  notice  of  the  leading  geographical  features  of 
the  country;  for  example,  the  existence  and  general  loca- 
tion of  important  ports,  lakes,  mountains,  large  cities,  and 
the  course,  navigability  and  character  of  great  rivers.*'^ 
No  invariable  rule  can  be  declared  on  the  subject,  nor  can 
the  cases  all  be  harmonized,  as  their  action  depends  on  the 
notoriousness  of  the  subject  in  each  case.  A  court  in  New 
England,  for  example,  may  properly  take  judicial  notice  of 
some  geographical  fact  well  known  within  its  jurisdiction, 
but  of  which  a  court  in  a  western  or  southern  state  might 
with  good  reason  refuse  to  take  cognizance.*^ 


40  Woodward  v.  Chicago  etc.  E.  E. 
Co.,  supra. 

41  As  a  martter  of  the  geography 
and  puhlic  history  of  the  country, 
courts  take  judicial  notice  of  the 
navigability  of  large  rivers:  Wood 
V.  Fowler,  26  Kan.  682,  40  Am.  Eep. 
330;  Whitehurat  v.  Kerr,  153  N.  0. 
76,  68  S.  E.  913  (width  of  Albemarle 
Sound) ;  Neaderhouser  v.  State,  28 
Ind.  257;  People  v.  Gold  Eun  etc, 
Co.,  66  Cal.  146,  56  Am.  Eep.  80,  4 
Pao.  1152.  S€e  Whitney  v.  Gauche, 
11  Ifa.  Ann.  432,  dissenting  opinion. 
Thus,  in  Neaderhouser  v.  State,  supra, 
it  is  held  that  judicial  notice  will 
be  taken  of  large  navigable  rivers  like 
the  Mississippi,  Ohio,  and  Wabash 
rivers,  as  a  part  of  the  geography  of 
the  country,  and  of  their  navigability 
as  a  part  of  public  history,  and  of 
the  nou-havigability  of  a  river  such 
as  the  Wabash  above  the  point  where 
its  historic  character  ceases,  that  is, 
where  it  ceases  to  be  a  highway  for 
commerce  between  states.  And  streams 
of  less  magnitude,  which  are  in  fact 
navigable  for  portions  of  the  year,  but 
whose  capacity  is  not  historical  and 
traditional,  will  not  be  noticed  judi- 
cially: Buffalo  Pipe  Line  Co.  v.  New 
York  etc.,  10  Abb.  N.  C.  (N.  Y.)  107. 
In  Wisconsin,  however,  in  determin- 


ing the  constitutionality  of  a  statute 
concerning  the  maintenance  of  dams 
upon  navigable  streams  for  the  im- 
provement of  their  navigability,  the 
court  took  notice  of  the  fact  that  the 
capacity  of  many  small  navigable 
streams  in  the  state  to  iloa/t  logs  and 
lumber  had  been  greatly  increased  by 
the  erection  of  dams  across  them: 
Tewksbury  v.  Schulenberg,  41  Wis. 
584,  593.  But  it  is  held  that  a  court 
will  not  take  judicial  notice  whether 
or  not  land  located  under  scrip  is  in 
a  lake,  which  is  a  navigable  body  of 
water,  and  therefore  not  subject  to 
location:  Wilcox  v.  Jackson,  109  111. 
261.  See  extended  note  from  which 
above  is  extracted  to  Lanfear  v.  Mes- 
tier  (18  La.  Ann.  497),  in  89  Am. 
Dec.  663.  They  will  not,  however, 
notice  minor  divisions,  such  as  farms, 
etc.:  State  v.  Heft,  148  Iowa,  617, 
127  N.  W.  830. 

42  Winnipdseogee  Lake  Co.  v.  Young, 
40  N.  H.  420;  Hinckley  v.  Beokwith, 
23  Wis.  328;  Martin  v.  Martin,  51 
Me.  366;  Goodwin  v.  Appleton,  22 
Me.  453 ;  People  v.  Brooks,  101  Mich. 
98,  .59  N.  W.  444;  Tewksbury  v. 
Schulenberg,  41  Wis.  584;  Neader- 
houser V.  State,  27  Ind.  247;  Cash 
v.  Auditor,  7  Ind.  227;  Hoyt  v.  Rus- 
sell, 117  U,  S.  401,  29  L.  Ed.  914,  6 
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§  127a  (127,  128).  Surveys— Plats— Local  divisions  of 
the  state. — The  surveys  of  the  public  lands  are  made  pur- 
suant to  statute,  and  are  proper  subjects  of  judicial  notice, 


Sup.  Ct.  Eep.  &81.  Thus  judicial  notice 
was  taken  of  the  geographical  position 
of  the  falls  of  the  Ohio  river,  and  of 
the  fact  that  there  are  no  other  falls 
in  Indiana  for  which  pilots  are  ap- 
pointed: Cash  V.  Auditor,  7  Ind.  227; 
so  of  the  fact  that  no  part  of  the 
Tallapoosa  river  lies  within  the  cor- 
porate limits  of  the  city  of  Montgom- 
ery, judicial  notice  was  taken  in  Ala- 
bama: Oity  Council  of  Montgomery 
V.  Montgomery  Plank-road  Co.,  31 
Ala.  76;  and  also  of  the  fact  that 
there  are  no  tidal  streams  in  Jack- 
son county;  and  that  Paint-rock  Biver 
is  prima  facie  not  a  public  navigable 
stream:  Walker  v.  Allen,  72  Ala.  456. 
So  in  Michigan,  it  was  judicially  no- 
ticed that  part  of  the  St.  Clair  river 
lies  without  the  boundaries  of  the 
state :  Cummings  v.  Stone,  13  Mich.  70. 
In  Iowa,  notice  was  taken  that  the 
island  of  Bock  Island  was  within  the 
state  of  Illinois,  and  formed  a  part  of 
its  territory  for  judicial  and  other  pur- 
poses: Gilbert  v.  Moline,  19  Iowa, 
319;  and  in  an  admiralty  court,  not 
only  was  the  situation  of  a  foreign 
town  noticed  with  reference  to  a  cer- 
tain river,  but  it  was  also  noticed 
that  a  bar  had  formed  in  the  mouth 
of  the  river,  over  which  vessels  of  a 
certain  draught  could  not  pass:  The 
Peterhoff,  Blatchf.  Prize,  463,  Fed. 
Cas.  No.  11,024.  So,  also,  the  geo- 
graphical position  of  Sandy  Hook: 
United  States  v.  La  Vengeance,  3 
Dall.  (Pa.)  297,  1  L.  Ed.  610;  the 
fact  that  the  colony  of  Victoria  is  a 
place  beyond  the  seas:  Cooke  v.  Wil- 
son, 2  Jur.,  N.  S.,  1094;  S.  C,  1  Com. 
B.,  N.  S.,  163 ;  that  a  place  lies  east  or 
west  of  Greenwich,  and  consequently 
has  a  different  time  from  that  of 
Greenwich:   Curtis  v.  March,  4  Jur., 


N.  S.,  1112:  and  that  the  state  of 
Missouri  is  east  of  the  Eocky  Moun- 
tains: Price  V.  Page,  24  Mo.  65 — 
are  all  matters  which  have  been  de- 
clared to  be  within  the  judicial 
cognizance  of  the  court.  And  yet,  in 
Missouri  and  Texas,  it  has  been  held 
that  it  is  not  proper  for  a  court  to 
notice  judicially  that  the  cities  of 
New  York,  New  Orleans,  and  Janes- 
ville  are  in  other  states:  Biggin  v. 
Collier,  6  Mo.  568,  573;  Whitlock  v. 
Castro,  22  Tex.  108;  Eussell  v.  Mar- 
tin, 15  Tex.  238.  This  seems  to  be 
somewhat  of  an  extreme.  Courts 
may  judicially  recognize  the  geograph- 
ical position  of  large  and  important 
cities  without  the  limits  -of  the  state, 
and  still  consistently  refuse  to  know 
the  situation  of  an  unimportant  and 
not  generally  known  town;  for  it 
is  of  matters  of  "common  konwledge" 
of  which  courts  are  supposed  to  be 
incformed.  Certainly,  that  the  geo- 
graphical position  of  New  York  and 
New  Orleans  is  not  a  matter  of  "com- 
mon knowledge"  in  Missouri  and 
Texas  is  much  too  violent  a  supposi- 
tion to  be  indulged.  See,  also,  Pearce 
V.  Langfit,  101  Pa.  507,  47  Am.  Bep. 
737;  Volker  v.  State  (Ind.)  97  N.  E. 
422;  Dana  v.  Hurst,  86  Kan.  947, 
122  Pac.  1041.  In  England,  it  was 
held  that  a  court  could  not  judicially 
know  that  there  was  no  such  place 
as  Peatherstone  buildings,  Holborn, 
county  of  Surrey:  Humphreys  v. 
Budd,  5  Jur.  630.  (Extracted  from 
the  exhaustive  note  to  Lanfear  v. 
Mestier  (18  La.  Ann.  497),  89  Am. 
Dec.  633.)  See,  also,  note  to  Harper 
Furniture  Co.  v.  Southern  Express  Co., 
12  Ann.  Cas.  927.  Among  the  latest 
eases  are  Brannan  v.  Henry  (Ala.), 
57  South.  967;  State  y.  Town  of  PhU. 
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as  are  the  public  statutes  relating  to  such  lands.*^  If  the 
public  surveys  have  established  the  distance  from  its  cap- 
ital to  any  subdivision  of  the  state,  the  court  will  take 
notice  of  the  fact,  and  if  private  property  be  shown  to  be 
within  that  subdivision,  its  distance  from  the  capital  will 
also  be  judicially  noticed, — notice  of  the  general  act  em- 
bracing all  the  facts  included  in  it.**  Judicial  notice  is  not 
taken  of  private  surveys;*^  nor  will  the  court  know  with- 
out proof  the  quantity  of  land  contained  within  given 
courses  and  distances.*''  The  courts  take  cognizance  of  the 
situation  of  quarter  sections  under  such  surveys,*^  and  of 
their  areas,*^  and  of  the  areas  of  counties  within  the  state 
and  the  boundary  lines  of  such  counties,*®  of  the  division  of 
each  section  into  forty-acre  tracts,^'  of  grants  by  the 
United  States  to  a  state  and  of  the  invalidity  of  a  patent 
to  state  lands ;  ^^  also  that  there  can  be  no  such  description 
under  the  government  survey  as  the  "southeast  side"  of 


Campbell  (Ala.),  58  South.  905; 
Shields  v.  Pyles  (Md.),  99  N.  E.  742; 
San  Joaquin  etc.  Co.  v.  Stevinson,  164 
Cal.  221,  127  Pac.  924;  Gibson  v. 
Austin  (Colo.  App.),  128  Pae.  859. 

*3  Bank  of  Lemoore  v.  Fulgham, 
153  Cal.  234,  90  Pac.  936;  Houlton 
V.  Chicago,  St.  P.  M.  &  O.  Ey  Co., 
86  Wis.  59,  56  N.  W.  336;  Duren  v. 
Houston  &  T.  C.  Ey.  Co.,  86  Tex. 
287,  24  S.  W.  258;  Caha  v.  United 
States,  152  U.  S.  211,  38  L.  Ed.  415, 
14  Sup.  Ct.  Eep.  513.  Of  govern- 
ment maps:  Merritt  v.  Barta,  158 
Cal.  377,  111  Pac.  259.  See,  also, 
the  late  cases:  Eueker  v.  Tennessee 
etc.  E.  Co.  (Ala.),  58  South.  465; 
Texas  Moline  Plow  Co.  v.  Clark  (Tex. 
Civ.  App.),  145  S.  W.  266;  Gerla^h 
V.  City  of  Spokane,  68  Wash.  589,  124 
Pac.  121;  Van  Dusen  Inv.  Co.  t. 
Western  Fishing  Co.  (Or.),  124  Pac. 
677;  Smith  v.  Johnson  (S.  D.),  138 
N.  W.  18;  North  v.  Jones  (Ind.  App.), 
100  N.  E.  84, 


44  Wright  V.  Phillips,  2  G.  Greene 
(Iowa),  191;  Atwater  v.  Schenek,  9 
Wis.  1-60;  Dickenson  v.  Breeden,  30 
111.  279 ;'  Gardner  v.  Eberhart,  82  111. 
316;  Allegheny  v.  Nelson,  25  Pa.  332. 
See  extended  note  on  general  subject 
to  Olive  V.  State,  4  L.  E.  A.  33. 

45  Campbell  v.  West,  86  Cal.  197, 
24  Pae.  1000. 

46  Tison  V.  Smith,  8  Tex.  147. 

*T  Prieger  v.  Exchange  Ins.  Co.,  6 
Wis.  89;  Dickenson  v.  Breeden,  30  111. 
279. 

48  Quinn  v.  Windmiller,  67  Cal.  461, 
8  Pac.  14. 

49  Board  of  Commissioners  v.  Spit- 
ler,  13  Ind.  235 ;  Ham  v.  Ham,  39  Me. 
263. 

50  Prieger  v.  Exchange  Ins.  Co.,  6 
Wis.  89;  Atwater  v.  Schenek,  9  Wis. 
160;  Hill  V.  Bacon,  43  111.  477. 

51  People  V.  Center,  66  Cal.  566,  5 
Pac.  263,  6  Pac.  481;  Houlton  v. 
Chicago,  St.  P.,  M.  &  0.  By.  Co.,  86 
Wis.  59,  56  N,  W,  336. 
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a  quarter  section  ;^^  that  the  land  described  is  in  a  given 
county  when  no  other  county  contains  a  township  and  range 
answering  to  the  description;^^  that  the  south  lines  of  a 
given  section  and  township  are  the  same;^*  that  a  particu- 
lar legal  subdivision  of  a  section  of  land  in  the  state  is  not 
fractional  ;^^  and  that  given  lands  are  within  an  Indian  res- 
ervation.^* In  a  few  instances  the  courts  have  judicially 
noticed  city  plats  and  the  location  of  well-known  streets  in 
cities  of  the  state,  as  well  as  the  directions  in  which  they 
run,^^  but  they  do  not  notice  judiciallj"  such  things  as  the 
width  of  streets  or  sidewalks  in  a  city.^^  Nor  do  the  courts 
notice  that  a  certain  street  in  the  city  of  New  York  was 
likely  to  be  deserted  in  the  evening,^^  or  that  a  particular 
number  of  a  street  is  in  a  given  ward,""  nor  will  courts  no- 
tice judicially  the  point  of  intersection  of  a  given  street  and 
a  railroad  track.®* 

§  127b  (127,  128).  Distances— Modes  of  travel— Popu- 
lation.— Courts  will  take  judicial  notice  of  the  geographical 
division  of  the  state  when  necessary  to  determine  whether 
the  residence  of  a  witness  as  stated  in  his  deposition  is 
more  than  thirty  miles  from  the  place  of  trial.  So  in  de- 
termining the  sufficiency  of  a  notice  to  take  depositions,  the 

52  Buchanan  v.  Whithan,  36  Ind.  v.  Anoiaux,  53  Mieh.  227,  18  N.  W. 
257.  793 ;  Baily  v.  Birkhof  er,  123  Iowa,  59, 

53  Bryan  v.  Scholl,  10©  Ind.  367,  10  98  N.  W.  594.  See,  also,  the  late 
N.  E.  107.  cases:  Freeman  v.  McElroy  (Tex.  Civ. 

54  Kile  V.  Town  of  Yellowhead,  80  App.),  149  S.  W.  428;  State  v.  Con- 
111.  208.  sumers'  Power  Co.  (Minn.),  137  N.  W. 

55  Peck  V.  Sims,  120  Ind.  345,  22  N.  1104. 

E.  313.  58  Porter  v.  Waring,  69  N.  Y.  250; 

56  French  v.  Lancaster,  2  Dak.  346,  Goe  College  c.  City  of  Cedar  Rapids, 
47  N.  W.  395.  120   Iowa,  541,  95  N.  W.  267.     See, 

57  Brady  v.  Page,  59  Cal.  52;  Dig-  also.  People  v.  Wilkerson,  162  111.  App. 
gins  V.  Hartshorne,  108  Cal.   154,  41  76. 

Pac.  283;  Walsh  v.  Railway  Co.,  102  59  Lenahan  v.  People,   3   Hun    (N. 

Mo.  589,  14  S.  W.  873,  15  S.  W.  757;  T.),  164. 

Whittaker  v.  Eighth  Ave.  By.  Co.,  5  60  Allen  v.  Seharringhausen,  8  Mo. 

Bob.    (N.  T.)   650;  Ritchie  v.  Ca-tlin,  App.  229. 

86  Wis.   109,   56   N.   W.   473.     They,  61  Pennsylvania  Co.  v.  Frana,  13  111. 

however,  declined  to  do  so  in  Cieotte  App.  91. 
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court  will  judicially  notice  the  facilities  of  travel  between 
the  two  places.®^  In  California  the  courts  will  take  judicial 
notice  of  the  legal  distances  from  place  to  place  in  the  state 
of  California  as  established  by  the  Political  Code  for  the 
purpose  of  computing  the  time  within  which  notice  of  in- 
tention to  move  for  a  new  trial  must  be  served.®^  The 
United  States  circuit  courts  will  not  officially  take  notice 
how  long  it  might  take  an  express  company  to  carry  a  sum 
of  money  from  one  designated  city  to  another ;  ^*  and  in  a 
state  court  a  judge  has  the  right  to  correct  statements  made 
by  counsel  in  addressing  the  jury  as  to  geographical  facts.®' 
The  court  will  also  take  cognizance  of  the  distance  between 
the  well-known  cities  of  the  United  States  and  of  the  usual 
rate  of  speed  of  railway  trains  between  them,®®  of  the  fact 
that  at  a  given  time  the  region  of  Pike's  Peak  was  within 
the  territory  of  Kansas,*'^  of  the  facilities  for  travel  be- 
tween points  in  determining  whether  due  notice  has  been 
given  for  taking  a  deposition,®*  of  the  time  for  delivery  of 
mail  matter,  and  generally  of  those  facts  relating  to  trans- 
portation which  are  available  for  all  and  are  commonly 
known,®®  of  the  usual  duration  of  voyages  across  the  Atlan- 

62  Manning  v.  Gasharie,  37  Ind.  will  not  take  judicial  notice  whether 
399,  406;  Hipes  v.  Cochran,  13  Ind.  or  not  a  particular  tract  or  grant  of 
175;  Fitzpatrick  v.  Papa,  89  Ind.  17;  land  lies  within  the  twenty  border 
Hinckley  v.  Beckwith,  23  Wis.  328.  leagues,    the    boundary    line    of    the 

63  Hegard  v.  California  Ins.  Co.  leagues  not  having  been  surveyed  or 
(Cal.),  11  Pac.  594.  designated:  Edwards  v.  Davis,  3  Tex. 

6*  Bice  V.  Montgomery,  4  Biss.  75,  321. 

Fed.  Cas.  No.  11,753.  66  Pearce  v.  Langfit,  101  Pa.  507, 

65  Pearce  v.  Langfit,  101  Pa.  507,  47  Am.  Bep.  737;   Manning  v.  Gash- 

47  Am.  Bep.  737.     In  Maine,  however,  arie,  27  Ind.  399;  Fitzpstrick  v.  Papa, 

it  is  held  that  the  courts  are  not  bound  89  Ind.  17. 

to  notice  the  distances  between  the  dif-  67  Carey  v.  Beeves,  46  Kan.  571,  26 

ferent    places    in    the    same    county:  Pac.  951. 

Goodwin    v.    Appleton,    22    Me.    453.  68  Gulf  By.  Oo.  v.   State,   72   Tex. 

The  situation  of  a  private  claim  on  404,  13  Am.  St.  Bep.  815,  1  L.  B.  A. 

land  or  mining  ground  or  its  distance  849,  10  S.  W.  81. 

from  the  seat   of  the   government  is  69  Hegard    v.    California    Ins.    Co. 

not  of  sufficient  notoriety  to  demand  (Cal.),  11  Pac.  594;  National  Masonic 

the  judicial  attention  of  a  court :  Bus-  Ace.  Assn.  v.  Seed,  95  111.  App.  43 ; 

sell  V.  Hoyt,  4  Mont.  412,  2  Pac.  25.  Ktspatrick  v.  Papa,  89  Ind.  17 ;  Man- 

And  it  seems  that  the  oojirts  of  Texas  ning  v.  Gasharie,  27  Ind.  399;  State  v. 
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tic,'''*'  of  the  population  of  cities  and  towns  according  to  tlie 
authorized  census  reports,''^^  and  for  some  purposes  of  dis- 
tances between  cities  in  the  same  ^^  or  in  different  states. ^^ 

§  127c  (127,  128).  Location  of  railroads.— As  the  local- 
ity of  important  lines  of  railroad,  once  established,  become 
as  fixed  and  permanent  and  as  well  known  as  any  other  geo- 
graphical feature  of  the  country,  the  court  must  take  judi- 
cial notice  that  two  important  railroads  are  parallel  and 
competing  lines.''*  And  the  court  has  judicial  knowledge 
that  a  railroad  company  incorporated  in  one  state  has  lines 
extending  into  another. '^^  The  fact  that  different  lines  of 
railroad  run  into  a  certain  city  is  a  matter  of  judicial 
knowledge.'^®  Courts  will  take  judicial  notice  of  the  county 
in  which  a  given  station  or  a  specified  railroad  is  located  ;''''^ 


Seery,  95  Iowa,  652,  64  N.  W.  631; 
Ferrier  v.  Storer,  63  Iowa,  484,  50 
Am.  Bep.  752,  19  N.  W.  288;  Ameri- 
can Syrup  &  Preserving  Co.  v .  Roberts, 
112  Md.  18,  76  Atl.  589;  Philadelphia 
B.  &  W.  R.  Co.  V.  DifEendal,  109  Md. 
494,  72  Atl.  193,  458;  McCaskey  Reg- 
ister Co.  V.  Redd,  145  Mo.  App.  185, 
130  S.  W.  109;  Bishop  v.  Covenant 
Mut.  L.  Ins.  Co.,  85  Mo.  App.  302; 
Bouden  v.  Long  Acre  Square  Bldg. 
Co.,  92  App.  Div.  325,  86  N.  Y.  Supp. 
1080;  Oppenheim  v.  Wolf,  3  Sand. 
Ch.  (N.  Y.)  571,  (623)  ;  Harper  Fur- 
nishing Co.  V.  Southern  Express  Co., 
144  N.  C.  639,  12  Ann.  Cas.  924,  57 
S.  B.  458;  Pierce  v.  Langflt,  101  Pa. 
507,  47  Am.  Bep.  737;  Rice  v.  Mont- 
gomery, 7  Biss.  75,  Fed.  Cas.  No. 
11,753;  Wiggins  v.  Burkham,  10  Wall. 
(U.  S.)  129,  19  L.  Ed.  885.  Mr.  Jus- 
tice Harlan  said  in  Illinois  v.  Pease, 
207  V.  S.  100,  52  L.  Ed.  121,  28  Sup. 
Ct.  Bep.  58 :  "We  know,  because  every- 
one knows,  without  the  testimony  of 
witnesses,  that  Kenosha  is  only  a  short 
distance — within  not  more  than  one 
hour  and  a  half's  travel,  by  rail — from 
Chicago." 


70  Hawkins  v.  Thomas,  3  Ind.  App. 
399,  29  N.  E.  157. 

71  Henderson  v.  McGruder  (Ind.), 
98  N.  B.  137;  State  v.  Braskamp,  87 
Iowa,  588,  54  N.  W.  532 ;  Hinckley  v. 
Beekwith,  23  Wis.  328;  State  v. 
County  Court  of  Jackson  County,  89 
Mo.  237,  1  8.  W.  30-7;  People  v.  Will- 
iams, 64  Cal.  87,  27  Pae.  939.  In 
Canada,  the  aotual  number  of  residents 
in  a  town  is  not  judicially  noticed: 
Beg  V.  Atkinson,  15  Ont.  Bep.  110. 

72  Hoyt  V.  Russell,  117  V.  S.  401, 
29  L.  Ed.  914,  6  Sup.  Ct.  Bep.  881. 

73  Mutual  Ben.  Life  Ins.  Co.  v.  Rob- 
ison,  58  Fed.  723,  22  L.  R.  A.  325,  7 
C.  C.  A.  444.     ■ 

74  Gulf  etc.  E.  B.  Co.  v.  State,  73 
Tex.  404,  13  Am.  St.  Rep.  815,  1  L. 
R.  A.  849,  10  S.  W.  81. 

75  Hobbs  V.  Memphis  etc.  B.  B.  Co., 
9  Heisk.   (Tenn.)  873. 

76  Texas  etc.  R.  R.  Co.  v.  Black,  87 
Tex.  160,  27  S.  W.  118. 

77  Louisville  etc.  Ry.  Co.  v.  McAfee, 
15  Ind.  App.  442,  43  N.  E.  36.  See, 
also.  Freeman  v.  McElroy  (Tex.  Civ. 
App.),  149  S.  W.  428. 
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or  of  a  township  through  which  a  certain  line  of  railroad 
will  run;'^^  and  that  a  grade  crossing  on  a  line  of  railroad 
is  a  place  of  danger  ;'^^  of  the  location  and  general  routes 
of  railroads  within  the  state  ;^''  of  the  fact  that  several  rail- 
roads ran  through  a  given  city;^^  and  that  the  state  is 
traversed  in  almost  every  direction  by  railroads.^^ 


§  128  (129).  Matters  of  science  and  art — Patents — 
Games  and  gaming. — ^It  is  the  right  and  duty  of  the  judge 
to  take  judicial  notice  of  such  matters  of  science,  art,  and 
mechanism,  and  things  of  common  knowledge  as  are  in- 
volved in  cases  brought  before  him  for  determination. 
This  has  been  declared  to  be  the  rule  in  many  cases,  but 
perhaps  most  forcibly  and  clearly  in  the  United  States  su- 
preme court  case  hereinafter  referred  to.*^  Therefore,  it 
is  that  no  proof  is  required  of  those  facts  in  science  and 
the  arts  which  are  so  generally  known  as  to  be  matters  of 


78  Reading  t.  Wedder,  66  HI.  81. 

ra  Chicago  etc.  R.  R.  Co.  v.  State, 
47  Neb.  549,  53  Am.  St.  Rep.  557,  41 
L.  R.  A.  481,  66  N.  W.  624. 

80  Oppenheim  v.  Wolf,  3  Sand.  Ch. 
(N.  T.)   571. 

81  Texas  &  P.  Ey.  Co.  v.  Black,  87 
Tex.  160,  27  S.  W.  118. 

8^  Michigan  etc.  Ry.  Co.  v.  Powers, 
201  U.  S.  245,  300,  50  L.  Ed.  744,  26 
Sup.  Ct.  Rep.  459. 

83  Brown  v.  Piper,  91  U.  S.  37-42, 
23  L.  Ed.  200.  The  opinion  of  Mr. 
Justice  S^^yne  was  adopted  in  Carter 
Mach.  Co.  V.  Hanes,  70  Fed.  859, 
where  District  Judge  Dick  said:  "I 
am  fully  aware  of  the  value  of  the 
testimony  of  expert  witnesses  in  mat- 
ters of  science  and  art,  and  a  judge 
may  well  consider  and  be  governed  by 
such  evidence  in  matters  of  complex- 
ity, obscurity,  and  doubt;  but  there 
are  some  cases  where  facts  are  so 
plain,  simple,  obvious,  and  convincing 
to  any  rational  mind  that  common 
sense  and  ordinary  knowledge  are  all 


sufficient  to  arrive  at  a  just  and  cor- 
rect opinion."  Among  the  latest  eases 
are;  Pullman  Co.  v.  RUey  (Ala.  App.), 
59  South.  761;  City  of  Chicago  >. 
Williams,  254  lU.  360,  98  N.  E.  666; 
Colorado  etc.  Awning  Co.  v.  Parks,  195 
Fed.  275;  Angolo  etc.  Power  Co.  v. 
Butz  (Ind.  App.),  98  N.  E.  818;  State 
V.  Missouri  Pac.  E.  Co.,  242  Mo.  339, 
147  S.  W.  118;  City  of  St.  Louis  v. 
Atlantic  etc.  Co.,  244  Mo.  479,  148  S. 
W.  948;  Moler  v.  Whisman,  243  Mo. 
571,  147  S.  W.  985;  State  v.  Con- 
sumers' Power  Co.  (Minn.),  137  N.  W. 
1104;  Walbridge  v.  Berlin  Public  Ser- 
vice Co.  (Wis.),  138  N.  W.  44; 
Chicago  etc.  R.  Co.  v.  McCormiek,  200 
Fed.  375;  Vance  v.  Southern  Kansas 
"Rr.  (Tex.  Civ.  App.),  152  S.  W.  T43. 
In  Kirkpatrick  v.  Metropolitan  St.  R. 
Co.,  161  Mo.  App.  515,  143  S.  W.  865, 
the  court  refused  to  take  judicial  no- 
tice of  the  fact  that  there  is  no  known 
mechanical  contrivance  in  use  that  will 
prevent  trolleys  from  becoming  de- 
tached from  the  wires. 
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common  knowledge.^*  Facts  of  this  nature  which  are  uni- 
versally known,  and  which  may  be  found  in  encyclopedias, 
dictionaries  or  other  publications,  will  be  judicially  noticed, 
but  they  must  be  of  such  universal  notoriety  and  so  generally 
understood  that  they  may  be  regarded  as  forming  part  of  the 
common  knowledge  of  every  person.®^  Such  are  the  use  of 
the  telephone  and  the  processes  employed  in  the  art  of  pho- 
tography, together  with  their  results  and  the  principles  on 
which  they  are  based.*®    Legal  weights  and  measures  are 


84  Adler  v.  State,  55  Ala.  16;  Luke 
V.  Calhoun  Co.,  52  Ala.  115;  State  v. 
Main,  69  Conn.  123,  61  Am.  St.  Eep. 
30,  36  L.  R.  A.  623,  37  Atl.  80;  BitcMe 
V.  Wayman,  244  111.  509,  91  N.  E.  695, 
27  L.  B.  A.,  N.  S.,  994;  United  States 
Board  etc.  Co.  v.  State,  174  Ind.  460, 
91  N.  E.  953;  Consumers'  Gas  Trust 
V.  Littler,  162  Ind.  320,  70  N.  E.  363; 
Rome  E.  etc.  Co.  v.  Keel,  3  Ga.  App. 
769,  60  S.  E.  468;  Sun  Ins.  Office  of 
London  v.  Western  Woolen  Mill  Co., 
72  Kan.  41,  82  Pac.  513;  City  of 
Topeka  v.  Zufall,  40  Kan.  47,  1  L.  B. 
A.  387,  19  Pao.  359;  Commonwealth 
T.  Peekham,  2  Gray  (Mass.),  514; 
Warren  v.  City  Electric  By.  Co.,  141 
Mich.  298,  104  N.  W.  613;  Timson  v. 
Coal  etc.  Co.,  220  Mo.  580,  119  S.  W. 
565;  Frankel  v.  Alps  Co.,  121  Mo. 
App.  51,  97  S.  W.  961;  Gibson  v. 
Powell,  96  Mo.  App.  681,  70  S.  W. 
935 ;  Poor  v.  Watson,  92  Mo.  App.  89 ; 
St.  Louis  Gas  Light  Co.  v.  American 
F.  Ins.  Co.,  33  Mo.  App.  348;  Grimes 
V.  Eddy,  126  Mo.  168,  47  Am.  St.  Bep. 
653,  26  L.  B.  A.  688,  28  S.  W.  756; 
Viemeister  v.  White,  179  N.  Y.  23.5, 
103  Am.  St.  Eep.  859,  1  Ann.  Cas.  334, 
70  L.  E.  A.  796,  72  N.  E.  97;  People 
T.  Berghofe,  47  Misc.  Bep.  1,  95  N. 
Y.  Supp.  2.57;  State  v.  Goyette,  11 
E.  I.  592 ;  Ex  parte  Hawley,  22  S.  D. 
23,  115  N.  W.  93;  Houston  etc.  E. 
Co.  V.  Shapard,  54  Tex.  Civ.  App.  596, 
118  S.  W.  596;  San  Antonio  etc.  B. 
Oo,  T.  Mertink  (Tex.  CHt.  App.),  102 


S.  W.  153;  Carter  Mach.  Co.  v.  Hanes, 
70  Fed.  859;  Eureka  Vinegar  Co.  v. 
Gazette  Printing  Co.,  35  Fed.  570; 
Brown  v.  Piper,  91  U.  S.  37,  23  L.  Ed. 
200;  Lumley  v.  Gye,  2  El.  &  Bl.  216, 
118  Eng.  Eeprint,  749. 

85  Kaolatype  Engraving  Co.  v, 
Hoke,  30  Fed.  444. 

86  Globe  Printing  Co.  v.  StaU,  23 
Mo.  App.  451;  Luke  v.  Calhoun  Co., 
52  Ala.  115;  Western  Union  Tel.  Co. 
y.  BoweU,  153  Ala.  295,  45  South.  73 ; 
Wolf*  v.  Missouri  Pac.  By.  Co.,  97 
Mo.  473,  10  Am.  St.  Eep.  331,  3  L.  E. 
A.  539,  11  S.  W.  49  (courts  of  justice 
do  not  ignore  the  great  improvement 
in  the  means  of  communication  which 
the  telephone  has  made.  Its  nature, 
operation  and  ordinary  uses  are  facts 
of  general  scientific  knowledge,  of 
which  the  courts  will  take  judicial  no- 
tice as  part  of  public  contemporary 
history) ;  Cowley  Tf.  People,  83  N.  Y. 
464,  38  Am.  Eep.  464;  Udderzook  v. 
Commonwealth,  76  Pa.  340,  that  litho- 
graphing is  an  art  which  requires  a 
high  degree  of  skill  and  that  it  is' ex- 
pensive work;  Beck  &  Pauli  Litho- 
graphing Co.  V.  Evansville  Brewing 
Co.,  25  Ind.  App.  662,  58  N.  E.  859, 
of  the  science  of  mensuration  and 
mathematical  propositions  generally ; 
Soanlan  v.  San  Francisco  &  S.  J.  &  V. 
E.  Co.  (Cal.),  55  Pac.  694;  Price  v. 
Connecticut  Mut.  L.  Ins.  Co.,  48  Mo. 
App.  281,  of  scientific  methods  of  de- 
stroying  sewage   matter;    Bennett   v. 
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therefore  judicially  noticed ;  ^''  but  not  a  rule  for  the  meas- 
urement of  corn  in  shuck,  nor  will  the  court  declare  that  a 
railroad  car  twenty-six  feet  long,  eight  feet  wide,  and  four 
feet  high  cannot  hold  three  hundred  bushels  of  corn  in  the 
shuck.**  But  the  court  has  refused  to  notice  judicially,  in 
the  absence  of  any  showing  to  the  contrary,  that  the  Adams 
paper  coil  gravimetrical  process  was  not  a  proper  test  for 
milk ;  *"  and  where  a  board  of  health,  seeking  to  revoke  the 
certificate  of  a  medical  man  for  gross  unprofessional  con- 
duct, likely  to  deceive  and  defraud  the  public  in  advertis- 
ing a  certain  "  Electricure, "  introduced  no   evidence  to 


City  of  Marion,  119  Iowa,  473,  93  N. 
W.  558;  WinelieU  v.  City  of  Wauk- 
esha, 110  Wis.  101,  84  Am.  St.  Eep. 
902,  85  N.  W.  668,  of  vaccination; 
Commonwealth  v.  Pear,  183  Mass.  242, 
67  L.  E.  A.  935,  66  N.  B.  719.  As 
to  the  phonograph,  see  §  581,  post,  and 
Boyne  City  v.  Anderson,  146  Mich.  328, 
117  Am.  St.  Rep.  642,  10  Ann.  Gas. 
283,  and  note,  8  L.  B.  A.,  N.  S.,  306, 
109  N.  W.  429;  of  the  fact  that  natu- 
ral gas  is  an  inflammable  and  explo- 
sive substance  intrinsically  dangerous: 
Jamieson  v.  Indiana  Gras  Co.,  128  lud. 
555,  12  L.  E.  A.  652,  28  N.  E.  76; 
Mississineva  Co.  v.  Patton,  129  Ind. 
472,  28  Am.  St.  Eep.  203,  28  N.  E. 
1 113 ;  of  the  nature  and  quality  of 
tobacco:.  .laoob's  Case,  98  N.  Y.  113, 
50  Am.  Eep.  636;  that  tobacco  and 
cigars  are  not  drugs  and  medicines: 
Commonwealth  v.  Marzynski,  149 
Mass.  68,  21  N.  E.  228;  of  the  dele- 
terious effect  of  the  use  of  cigarettes 
on  health:  Austin  v.  State,  101  Tenn. 
563,  70  Am.  St.  Eep.  703,  50  L.  E.  A. 
478,  48  S.  W.  305;  and  of  the  varia- 
tion of  the  magnetic  needle:  Bryan 
V.  Beokley,  Litt.  Sel.  Cas.  (Ky.)  91, 
12  Am.  Dec.  27€;  that  Texas  or  sple- 
nitie  fever  is  infectious:  Dorr  Cattle 
Co.  V.  Chicago  etc.  B.  Co.,  128  Iowa, 
359,  103  N.  W.  1003.  Among  the 
latest  cases  are;   As  to  weights  and 


measures:  City  of  New  York  v.  Fred- 
ericks, 134  N.  Y.  Supp.  796;  as  to  cost 
of  living:  McCaddin  v.  McCaddin,  116 
Md.  567,  82  Atl.  554;  as  to  fire-es- 
capes: Saretsky  v.  Steimberg,  133  N. 
Y.  Supp.  925;  as  to  cyanide  process: 
Eichardson  v.  National  Ore  etc.  Co., 
34  Nev.  455,  124  Pac.  779;  as  to 
grades  of  railroads:  Delavan  v.  New 
York  etc.  R.  Co.,  137  N.  Y.  Supp.  207; 
as  to  imperfections  of  sparTc-arresters : 
Schlag  V.  Chicago  etc.  E.  Co.  (Wis.), 
139  N.  W.  756.  See,  also,  the  late 
cases;  United  States  v.  Antikamnia 
Chemical  Co.,  37  App.  D.  C.  343;  Man- 
sur  V.  City  of  Poison,  45  Mont.  585, 
125  Pac.  1002;  Bachia  v.  Havemeyer, 
77  Misc.  Eep.  362,  136  N.  Y.  Supp. 
435;  Angola  etc.  Power  Co.  v.  Butz 
(Ind.  App.),  98  N.  E.  818;  Union 
Const.  Co.  v.  Western  Union  Tel  Co., 
163  Cal.  298,  125  Pac.  242;  Delaware 
etc.  R.  Go.  V.  Board  (N.  J.),  84  Atl. 
702. 

8T  Hockin  v.  Cooke,  4  Term  Eep. 
314,  100  Eng.  Eeprint,  1039;  Greenl. 
Ev.,  §  5. 

88  South  and  North  Alabama  E.  E. 
Co.  v.  Wood,  74  Ala.  449,  49  Am..  Eep. 
819. 

89  City  of  St.  Louis  v.  Grafeman 
Dairy  Co.,  190  Mo.  507,  89  S.  W.  627, 
1  L.  E.  A.,  N.  S.,  926. 
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show  tliat  the  statements  of  the  defendant  tended  to  the 
result  charged  and  only  submitted  evidence  as  though  the 
court  were  a  body  of  medical  and  electro-therapeutical  ex- 
perts, the  court  disclaimed  the  qualification,  and  refused  to 
take  judicial  cognizance  of  the  alleged  scientific  matters, 
and  formed  its  judgment  solely  upon  the  evidence  ad- 
duced.®" Perhaps  this  principle  has  its  most  frequent 
application  in  patent  cases,  in  whi-ch  the  courts  constantly 
take  judicial  notice  of  the  character  and  the  history  of  the 
art  and  the  modes  of  use  of  well-known  articles."'  For 
example,  past  methods  of  rope-making ;^^  the  production  of 
mineral  wool;^^  the  rendering  of  wood-fiber  paper  plia- 


90  Macomber  v.  State  Board  of 
Health,  28  E.  I.  3,  8  L.  K.  A.,  N.  S., 
585,  65  Atl.  263. 

91  Office  Specialty  Mfg.  Co.  v.  Fen- 
ton  MetalUo  Mfg.  Co.,  174  IT.  S.  492, 
497,  43  L.  Ed.  1058,  19  Sup.  Ct.  Eep. 
641;  Eiehards  v.  Elevator  Co.,  158  U. 
S.  299,  303,  39  L.  Ed.  991,  15  Sup.  Ct. 
Eep.  831 ;  Eisdon  Iron  &  Locomotive 
Works  V.  Medart,  158  V.  S.  68,  81,  84, 
39  L.  Ed.  899,  15  Sup.  Ct.  Eep.  745; 
Black  Diamond  Co.  v.  Excelsior  Co., 
156  ,tr.  S.  611,  39  L.  Ed.  553,  15  Sup. 
Ct.  Eep.  482;  Potts  &  Co.  v.  Creager, 
155  U.  S.  597,  605,  39  L.  Ed.  275,  15 
Sup.  Ct.  Eep.  194;  New  York  Belting 
&  Packing  Co.  v.  New  Jersey  Car 
Spring  Co.,  137  U.  S.  445,  34  L.  Ed. 
741,  11  Sup.  Ot.  Eep.  193;  Hendy  v. 
Iron  Works,  127  U.  S.  375,  32  L.  Ed. 
207,  8  Sup.  Ct.  Eep.  1275;  Phillips  v. 
Detroit,  111  TJ.  S.  606,  28  L.  Ed.  532, 
4  Sup.  Ct.  Eep.  580;  King  v.  Gallun, 
109  U.  S.  99,  27  L.  Ed.  870,  3  Sup. 
Ct.  Eep.  85;  Slawson  v.  Eailway  Co., 
107  U.  S.  649,  27  L.  Ed.  576,  2  Sup. 
Ct.  Eep.  663;  Brown  v.  Piper,  91  U. 
S.  37,  23  L.  Ed.  200;  Terhune  v.  Phil- 
lips, 99  U.  S.  592,  25  L.  Ed.  293; 
Beckendorfer  v.  Faber,  92  U.  S.  347, 
23  L.  Ed.   719;   American  Sulph.  P, 


Co.  v.  De  Grasse  Paper  Co.,  157  Fed. 
660,  87  C,  C.  A.  260;  Baker  v.  Dun- 
combe  Mfg.  Co.,  146  Fed.  744,  77  C. 
C.  A.  234;  Farmers'  Mfg.  Co.  v. 
Spruks  Mfg.  Co.,  119  Fed.  594;  Lam- 
son  Consolidated  Service  Co.  v.  Siegel- 
Cooper  Co.,  106  Fed.  734;  Parsons  v. 
Seelye,  100  Fed.  452,  40  C.  C.  A.  484; 
Patent  Button  Co.  v.  Consolidated 
Fastener  Co.,  84  Fed.  189;  Soehner  v. 
Favorite  Stove  &  Eange  Co.,  84  Fed. 
182,  28  C.  C.  A.  317 ;  American  Fibre- 
Chamois  Co.  V.  Buekskin-Fibre  Co.,  72 
Fed.  508,  18  C.  C.  A.  662;  Cleveland 
Faucet  Co.  v.  Vulcan  Gas  Co.,  72  Fed. 
505 ;  Ferris  v.  Batcheller,  70  Fed.  714 ; 
Heaton  Peninsula  Button-Fastener  Co. 
V.  Schlochtmeyer,  69  Fed.  952;  Davock 
T.  Chicago  &  N.  W.  E.  Co.,  69  Fed. 
468;  Eclipse  Mfg.  Co.  v.  Adkins,  36 
Fed.  554;  Ligowski  Clay  Pigeon  Co.  v. 
Clay  Bird  Co.,  34  Fed.  332;  Kaola- 
type  Engraving  Co.  v.  Hoks,  30  Fed. 
444. 

92  Safeguard  Account  Co.  v.  Well- 
ington, 86  Fed.  146 ;  Covert  v.  Travera 
Bros.  Co.,  70  Fed.  788. 

93  Western  Mineral  Wool  Insulat- 
ing Fiber  Co.  v.  Globe  Mineral  Wool 
Co.,  75  Fed.  400. 
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ble;**  pavement  construction;®^  the  fastening  of  cords  to 
gloves  and  shoes  ;®^  the  inflammable  character  of  coal-oil.^'' 
But  in  an  action  on  an  insurance  policy  the  court  refused 
to  take  judicial  notice  that  gin  and  turpentine  were  inflam- 
mable within  the  meaning  of  the  contract.®^  That  kerosene 
oil  is  a  refined  coal-oil  or  a  refined  earth  oil  is  not  a  fact 
to  be  taken  notice  of  judicially,®^  nor  that  fine  coal-dust  is 
explosive.""  But  in  patent  eases  the  courts  will  not  take 
judicial  notice  of  facts  because  they  are  stated  in  cyclo- 
pedias or  other  books, ^  nor  of  facts  not  generally  known,^ 
nor  of  facts  the  reality  of  which  is  in  doubt.*  Judicial 
notice  cannot  be  taken  of  hypnotism,  in  that  the  law  of  the 
United  States  does  not  recognize  it.*  The  case  of  Brown 
V.  Piper,  in  the  supreme  court  of  the  United  States,  fur- 
nishes a  good  illustration  of  the  manner  in  which  the  courts 
may  act  upon  their  own  knowledge  in  this  class  of  cases. 
The  controversy  related  to  the  novelty  of  a  patent  for  pre- 
serving fish  and  other  articles  in  a  close  chamber  by  means 
of  a  freezing  mixture  having  no  contact  with  the  atmos- 
phere of  the  preserving  chamber.  Although  the  pleadings 
and  proofs  in  the  case  were  silent  on  the  subject,  the  court 
held  that  the  alleged  invention  involved  no  principle  differ- 
ent from  that  long  applied  in  the  common  ice-cream  freezer, 
of  which  the  court  took  judicial  notice.  Evidence  of  the 
state  of  an  art  is  admissible  in  actions  at  law  under  the 
general  issue  without  a  special  notice,  and,  in  equity  cases, 

94  America,!!    Fibre-Chamois    Co.   v.      noticed,  but  the  terms  of  the  contract 
Buckskin  Fibre  Co.,  72  Fed.  508,  18       excluded  it. 

C.  C.  A.  662.  100  Cherokee  Coal  Co.  y.  Wilson,  47 

95  King  V.  Gallun,  109  TJ.  S.  99,  27       Kan.  460,  28  Pac.  178. 

T,.  Bd.  870,  3  Sup.  Ct.  Eep.  S.i ;  Phil-  1  Dick  v.  Supply  Co.,  25  Fed.  105; 

lips  V.  Detroit,  111  XT.  S.  604,  28  L.  Kaolatype   Engi-av.   Co.   v.   Hoke,   30 

Ed.  532,  4  Sup.  Ct.  Rep.  580.  Fed.  444;  New  York  Belt  Co.  v.  Rub- 

90  Ferris  v.  Batoheller,  70  Fed.  714.  ber  Co.,  30  Fed.  785;  West  v.  Rae,  33 

9T  State  V.  Hayes,  78  Mo.  307.  Fed.  45. 

98  Mosley  v.  Vermont  Ins.  Co.,  55  2  Kaolatype  Engrav.   Co.  v.   Hoke, 
Vt.  142.  30  Fed.  444. 

99  Bennett   v.  North   British   &  M.  3  Blessing  v.  Copper  Works,  34  Fed. 
Ins.    Co.,   8   Daly    (N.   Y.),   471.     In  753. 

Morse  v.  Buffalo  Ins.  Co.,  30  Wis.  534,  4  People  v.   Ebanks,  117   Cal.  652, 

11   Am.   Eep.   587,  it  was  judicially      40  L.  E.  A,  269,  49  Pac.  1049. 
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without  any  averment  in  the  answer  touching  the  subject. 
It  consists  of  proof  of  what  was  old  in  general  use  at  the 
time  of  the  alleged  invention.  It  is  received  for  three  pur- 
poses and  none  other — to  show  what  was  then  old,  to  dis- 
tinguish what  was  new,  and  to  aid  the  court  in  the  con- 
struction of  the  patent.®  The  courts  of  necessity  have  to 
take  notice  of  such  games  as  are  prohibited  by  law,  but  in 
the  absence  of  a  notorious ,  reputation  to  any  games  of 
chance  the  courts  do  not  judicially  recognize  them.® 

§  128a  (129).  Statistics — Nature  and  qualities  of  com- 
mon substances. — Statistics  generally  are  so  easily  proven 
that  the  court  should  hardly  be  asked  to  take  cognizance 
of  them;  and  very  often  the  fact  that  works  of  exact 
science  are  admissible  in  evidence  has  led  to  the  conclusion 
that   the   judicial   extent   of   knowledge    should    embrace 


6  Brown  v.  Piper,  91  V.  S.  37,  23 
L.  Ed.  200.  The  opinion  of  Mr.  Jus- 
tice Swayne  in  this  case  has  been  cited 
over  and  over  again  in  United  States 
supreme  court  causes  and  embodies  in 
its  short  length  the  essence  of  the 
whole  subject.  After  dealing  with  the 
numerous  subjects  to  which  judicial 
cognizance  might  be  directed  the 
learned  judge  said :  "The  pleadings  and 
proofs  in  the  ease  under  consideration 
are  silent  as  to  the  ice-cream  freezer. 
But  it  is  a  thing  in  the  common  knowl- 
edge and  use  of  the  people  through- 
out the  country.  Notice  and  proof 
were,  therefore,  unnecessary.  The 
statute  requiring  notice  was  not  in- 
tended to  apply  in  such  cases.  The 
court  can  take  judicial  notice  of  it 
and  give  it  the  same  effect  as  if  it 
had  been  set  up  as  a  defense  in  the 
answer  and  the  proof  were  plenary. 
See  Glue  Co.  v.  Upton,  6  Pat.  Off. 
Gaz.  843,  and  Needham  v.  Washburn, 
7  Pat.  Off.  Gaz.  651."  Exhibiting  the 
knowledge  of  the  court  of  the  subject 
then  under  consideration,  the  learned 
judge  dealt  with  "freezing  mixtures" 


from  the  frozen  snake  fable  (Hoare 
V.  Silverloek,  12  Ad.  &  El.,  N.  S.,  624), 
to  Good's  "Corpse  preserver"  the  pat- 
ent for  which  was  sought  in  1842,  and 
from  the  fact  of  animals  belonging  to 
extinct  species  being  found  undecom- 
posed  in  the  ice  in  Siberia  and  which 
must  have  been  embalmed  for  ages 
(see  tit.  "Antiseptic,"  1  Amer.  Ency. 
570),  to  Lord  Bacon's  untimely  and 
unhappy  efforts  to  preserve  his  poul- 
try in  snow,  which  process  succeeded 
"excellently  well,"  though  making  the 
experiments  in  his  old  age  was  the 
cause  of  his  fatal  Ulness. 

e  In  re  Lee  Tong,  9  Saw.  (U.  S.) 
333,  18  Fed.  253  (fan-tan)  ;  Ward  v. 
State,  22  Ala.  16  (faro  bank) ;  State 
V.  Burton,  25  Tex.  420  (faro  bank)  ; 
Lohman  v.  State,  81  Ind.  15  (gift  en- 
terprise) ;  State  v.  Russell,  17  Mo. 
App.  16  (policy) ;  Ex  parte  Bernert, 
62  Cal.  524  (pool) ;  BouUemet  v. 
State,  28  Ala.  83  (lotteries) ;  Sims  v. 
State,  1  Ga.  App.  776,  57  S.  E.  1029 
(craps) ;  Shreveport  v.  Bowen,  116  La. 
522,  40  South.  859  (draw  poker). 
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them.^  Courts  will  judicially  notice  "annuity  tables"  or 
the  "American  Table  of  Mortality,"  for  the  purpose  of  as- 
certaining the  value  of  a  wife's  inchoate  or  contingent 
right  of  dower  in  her  husband's  lands.*  The  courts  take 
judicial  notice  of  the  public  census  and  therefore  of  the 
statistics  of  population  of  cities  and  counties  within  their 
jurisdiction,  and  other  matters  of  general  concern  as  shown 
in  such  census  returns.^     On  the  same  principle  the  courts 


1  Says  Chalmers,  J.,  in  Tucker  v. 
Donald,  60  Miss.  460,  470,  45  Am. 
Bep.  416 :  "There  is  a  class  of  books 
which  are  admitted  before  the  jury  as 
primary  evidence;  but  these  are  such 
as  relate  to  sciences  deemed  exact,  or 
such  as  by  long  use  in  the  practical 
affairs  of  life  have  come  to  be  ae^ 
cepted  as  standard  and  unvarying  au- 
thority in  determining  the  action  of 
those  who  used  them.  To  the  first 
class  belong  almanacs,  astronomical 
calculations,  tables  of  logarithms  and 
the  like;  to  the  second,  tables  of  life 
expectations  in  matters  of  insurance.'' 
See,  also,  the  late  cases :  Noel  v.  Town 
of  Lees  Summit,  166  Mo.  App.  114, 
148  S.  W.  194;  Ruehl  v.  Lidgerwood 
etc.  Co.  (N.  D.),  135  N.  W.  793; 
White  V.  Southern  Kansas  R.  Co. 
(Tex.  Civ.  App.),  146  S.  W.  692. 
,  8  Louisville  &  N.  H.  Co.  v.  Mother- 
shed,  97  Ala.  261,  12  South.  714;  Kan- 
sas City,  M.  &  B.  E.  Co.  v.  Phillips, 
98  Ala.  159,  13  South.  65;  G-ordon  v. 
Tweedy,  74  Ala.  232,  49  Am.  Rep. 
813.  See,  also,  Winn  v.  Cleveland  etc. 
R.  Co.,  143  111.  App.  71;  Pittsburg 
etc.  R.  Co.  v.  Sudhoff,  173  Ind.  314, 
90  N.  E.  467;  Valente  v.  Sierra  R. 
Co.,  151  Cal.  534,  91  Pae.  481;  Boett- 
ger  v.  Scherpe  &  Koken  Architectural 
Iron  Co.,  136  Mo.  531,  38  S.  W.  298; 
Stephens  v.  Elliott,.  36  Mont.  92,  92 
Pao.  45 ;  Suell  v.  Jones,  49  Wash.  582, 
96  Pac.  4;  Donaldson  v.  Mississippi 
E.  E.  Co.,  18  Iowa,  280,  87  Am.  Dee. 
391 ;  and  the  note  to  Ashwoith  v.  Kitt- 


ridge  (12  Gush.  (Mass.)  193),  59  Am. 
Dec.  185.  But  in  Missouri  the  courts 
will  not  take  judicial  notice  of  the 
supposed  fact  that  during  a  particu- 
lar season  of  the  year  what  are  known 
as  Texas  cattle  have  some  contagious 
or  infectious  disease,  communicable  to 
native  cattle  by  contact:  Bradford 
v.  Floyd,  80  Mo.  207.  Some  courts 
prefer  the  introduction  of  the'  "mor- 
tality tables"  as  evidence:  City  of  In- 
dianapolis V.  Marold,  25  Ind.  App. 
428,  58  N.  E.  512;  and  see  article 
"Mortality  Tables,"  in  8  Ency.  of  Ev. 
633. 

9  People  V.  Williams,  64  Cal.  87,  27 
Pae.  939;  Valente  v.  Sierra  R.  Co., 
151  Cal.  534,  91  Pac.  481;  People  v. 
Wong  Wang,  92  Cal.  277,  28  Pac. 
270;  In  re  Senate  Bill  No.  293,  21 
Colo.  38,  39  Pac.  522;  People  v.  Earl, 
42  Colo.  238,  94  Pac.  294;  Chicago 
etc.  R.  Co.  V.  Baldiridge,  177  111.  229, 
52  N.  E.  263;  Worcester  Nat.  Bank 
V.  Cheney,  94  111.  430;  Whitley 
County  V.  Garty,  161  Ind.  464,  68 
N.  E.  1012;  Huntington  v.  Cast,  149 
Ind.  255,  48  N.  E.  1025;  Stultz  \ 
State,  65  Ind.  492;  Hawkins  v 
Thomas,  3  Ind.  App.  399,  29  N.  E 
157;  State  v.  Swift,  69  Ind.  505 
Wasson  v.  Indianapolis  First  Nat, 
Bank,  107  Ind.  2nc,  8  N.  E.  97;  Pitts 
burg  etc.  R.  Co.  v.  Sudhoff,  173  Ind 
314,  90  N.  E.  467;  State  v.  Brask- 
amp,  87  Iowa,  588,  54  N.  W.  532; 
Bennett  v.  Marion,  106  Iowa,  628,  76 
N.  W.  844;  Ferrell  v.  Ellis,  129  Iowa, 
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take  judicial  notice  that  certain  well-known  liquors  like 
whisky,  lager  beer,  wine,  brandy,  blackberry  brandy,  and 
ale,  are  intoxicating  drinks."    But  except  the  liquors  are 


614,  106  N.  W.  993;  Butler  v.  Ste- 
phens, 119  Ky.  616,  84  S.  W.  745; 
Schwierman  v.  Highland  Park,  130 
Ky.  537,  113  S.  W.  507;  Davidson  v. 
Schmidt  (Mo..  App.),  124  S.  W.  552; 
Crow  V.  Evans,  166  Mo.  347,  66  S. 
W.  355;  Timson  v.  Coal  etc.  Co.,  220 
Mo.  580,  119  S.  W.  565;  State  v. 
Mitchell  (Mo.  App.),  115  S.  W.  1098; 
Buckert  v.  Eichter,  127  Mo.  App.  664, 
106  S.  W.  1081;  Davidson  v.  Schmidt 
(Mo.  App.),  124  S.  W.  552;  Short  v. 
Morrison,  149  Mo.  App.  372,  130  S. 
W.  78;  Kussell  v.  Poor  (Mo.  App.), 
119  S.  W.  433;  Stephens  v.  Elliott, 
36  Mont.  92,  92  Pac.  45;  Olmstead 
f.  Bed  Cloud,  86  N^b.  528,  125  N. 
W.  1101;  Union  Pae.  B.  Co.  v.  Mont- 
gomery, 49  Neb.  429,  68  X.  W.  619; 
Kokes  v.  State,  55  Neb.  691,  76  N. 
W.  467;  Denair  v.  Brooklyn,  5  N.  Y. 
Supp.  835;  Trustees  of  Union  College 
V.  New  York,  65  App.  Div.  553,  73 
N.  Y.  Supp.  51;  In  re  Board  of  Com- 
missioners, 128  App.  Div.  103,  112 
N.  Y.  Supp.  619;  Farley  v.  MeCon- 
nell,  7  Lans.  (N.  Y.)  428;  Adams  v. 
Blwood,  176  N.  Y.  106,  68  N.  E.  126; 
St.  Louis  etc.  E.  Co.  v.  Williams,  25 
Okl.  662,  107  Pac.  428;  Stratton  v. 
Oregon  City,  35  Or.  409,  60  Pac.  905; 
Daly  V.  Old,  35  Utah,  74,  99  Pac. 
460;  Page  v.  McClure,  79  Vt.  83,  64 
Atl.  451;  Times  P.  Co.  v.  Star  Pub- 
lishing Co.,  51  Wash.  667,  16  Ann. 
Cas.  414,  99  Pac.  1040;  State  v. 
Brooks,  58  Wash.  648,  109  Pac.  211; 
Suell  V.  Jones,  49  Wash.  582,  96  Pac. 
4;  Welch  v.  Wetzel  County  Court,  29 
W.  Va.  63,  1  S.  E.  337;  Brown  v. 
Piper,  91  U.  S.  37,  23  L.  Ed.  200. 

10  State  V.  City  Club,  83  S.  C.  509, 
65  S.  E.  730;  White  v.  Manning,  46 
Tex.  Civ.  App.  298,  102  S.  W.  1160; 
Board  of  Commrs.  v.   Taylor,   21  N. 


Y.  173;  Sothman  v.  State,  66  Neb. 
302,  92  N.  W.  303;  Markinson  v. 
State,  2  Okl.  Cr.  323,  101  Pac.  353; 
Adler  v.  State,  55  Ala.  16;  Watson 
v.  State,  55  Ala.  158;  Wiles  v.  State, 
33  Ind.  206;  Myers  v.  State,  93  Ind. 
251,  overruling  a  long  line  of  cases 
from  Klare  v.  State,  43  Ind.  483,  to 
Kurz  V.  State,  79  Ind.  488;  State  v. 
Goyette,  11  E.  I.  592;  Briffitt  v. 
State,  58  Wis.  39,  46  Am.  Bep.  621, 
16  N.  W.  39;  State  v.  Church,  6  S.  D. 
89,  60  N.  W.  143.  As  to  the  meaning 
of  malt  liquor — that  ale  and  beer  are 
malt  liquors,  but  not  hop  ale,  or  hop- 
jack:  Daniel  v.  State,  149  Ala.  44,  43 
South.  22 ;  Cripe  v.  State,  4  Ga.  App. 
832,  62  S.  E.  567  (lager  beer)  ;  The 
Kawailani,  128  Fed.  879,  63  C.  C.  A. 
347  okolihoa,  a.  well-known  product 
of  the  ti  root,  which  the  supreme 
court  of  Hawaii  had  held  "of  great 
strength  and  very  intoxicating")  ; 
Fenton  v.  State,  100  Ind.  598  (black- 
berry brandy) ;  Wall  v.  State,  78  Ala. 
417;.  Freiberg  v.  State,  94  Ala.  91, 
10  South.  703;  Eagan  v.  State,  53 
Ind.  162;  Carmon  v.  State,  18  Ind. 
450;  Commonwealth  v.  Peckhara,  2 
Gray  (Mass.),  514;'  Frese  v.  State,  23 
Fla.  267,  2  South.  1 ;  Schlicht  v.  State, 
56  Ind.  173 ;  State  v.  Murphy,  23  Nev. 
390,  48  Pac.  628;  Hodge  v.  State,  116 
Ga.  852,  43  S.  E.  255;  Peterson  ^^ 
State,  63  Neb.  251,  88  N.  W.  549; 
Aston  ».  State  (Tex.  Or.),  49  S.  W. 
385;  Bell  v.  State,  91  Ga.  227,  18  S. 
E.  288;  Intoxicating  Liquor  Cases,  25 
Kan.  751,  37  Am.  Eep.  284;  Bradley 
V.  State,  121  Ga.  201,  48  S.  E.  981; 
Feldman  v.  Morrison,  1  111.  App.  460; 
Fears  v.  State,  125  Ga.  740,  54  S.  E. 
661;  Tompkins  v.  State,  2  Ga.  App. 
639,  58  S.  B.  1111;  State  v.  York,  74 
N.  H.  125,  13  Ann.  Cas.  116,  65  Atl. 
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well  known,  such  as  those  named,  the  court  does  not  judi- 
cially notice  them.  Of  this  class  are  "argaric"  and  "rice 
beer,"  and  other  drinks  common  under  prohibition  laws." 
Whether  the  Kansas  statute  defining  intoxicating  liquors 
as  "all  liquors  and  mixtures,  by  whatever  name  called,  that 
will  produce  intoxication"  embraces  "McLean's  Strength- 
ening Cordial  and  Blood  Purifier,"  a  mixture  of  whisky, 
syrup  of  tulu,  and  syrup  of  wild  cherry,  and  "Sherman's 
Prickly  Ash  Bitters,"  is  a  question  of  fact  for  the  jury.'^ 
Whether  peach  cider  is  an  intoxicating,  beverage  is  not  a 
matter  of  law  for  the  court,  but  is  a  question  of  fact  for 
the  jury.^^  It  has  sometimes  been  held  otherwise  as  to 
beer,  but  it  has  now  been  held  in  a  New  York  case,  overrul- 
ing prior  holdings  to  the  contrary  in  that  state,  that  the 
question  as  to  whether  beer  is  or  is  not  intoxicating  is  a 
question  of  fact  for  the  jury.^*  A  judge  in  Wisconsin  had 
decided  views  on  the  subject,  which  he  thus  expressed  to 
the  jury:  "I  think  a  man  must  be  a  driveling  idiot  who 
does  not  know  what  beer  is."  The  supreme  court  of  the 
state  affirmed   the  verdict.''^     Said  Mr.  Justice  Metcalf: 


685;  Wilcoxon  v.  State  (Tex.  Cr.),.91 
S.  W.  581  (whisky);  Caldwell  v. 
State,  43  Fla.  545,  30  South.  814 
(wine)  ;  Pedigo  v.  Commonwealth,  24 
Ky.  Law  Eep.  1029,  70  S.  W.  659 
(bbck  beer) ;  Staraee  v.  Eossi,  69  Vt. 
303,  37  Atl.  1109.  (Italian  sour  wine, 
rum,  gin  and  brandy)  ;  Commonwealth 
V.  Peckham,  2  Gray  (Mass.),  514; 
Hoagland  v.  Canfield,  160  Fed.  146 
(gin) ;  Thomas  v.  Commonwealth,  90 
Va.  92,  17  S.  E.  788  (apple  brandy) ; 
Blankenship  v.  State,  93  Ga.  814,  21 
S.  E.  130  (Busbey's  Bitters) ;  Eau  v. 
People,  63  N.  Y.  277  (whisky,  brandy, 
gin,  ale  and  strong  beer)  ;  Snider  v. 
State,  81  Ga.  753,  12  Am.  St.  Eep. 
350,  7  S.  E.  631;  State  v.  Valure,  95 
Iowa,  401,  64  N.  W.  280  (alcohol— 
"the  hoary-headed  mother  of  all  in- 
toxicants") ;  United  States  v.  Ash,  75 
Fed.  651  (whisky  and  whisky  cock- 
tail) ;  State  v.  Pigg,  78  Kan.  618,  1.30 


Am.  St.  Eep.  387,  19  L.  E.  A.,  N.  S., 
848,  97  Pac.  859  (Manhattan  cock- 
tail). 

11  Snider  v.  State,  81  Ga.  753,  12 
Am.  St.  Eep.  350  (see  note  on  in- 
toxicating liquors),  7  S.  B.  631. 

12  Intoxicating  Liquor  Cases,  25 
Kan.  751,  37  Am.  Eep.  284. 

13  City  of  Topeka  v.  Zufall,  40 
Kan.  47,  1  L.  E.  A.  387,  19  Pac.  359; 
in  Iowa,  in  State  v.  Hutehinson,  72 
Iowa,  561,  34  N.  W.  421,  it  was  held 
that  under  the  amended  code,  section 
1555,  cider  was  included  in  the  terms 
"all  intoxicating  liquors  whatever." 

14  Blatz  V.  Eflhrbach,  116  N.  T. 
450,  6  L.  E.  A.  669,  22  N.  E.  1049; 
People  V.  Hunt,  24  How.  Pr.  (N.  Y.) 
289;  Shaw  v.  State,  56  Ind.  188;  Bell 
V.  State,  91  Ga.  227,  18  S.  E.  288. 

IB  Briffit  V.  State,  58  Wis.  39,  46 
Am.  Eep.  621,  16  N.  W.  39. 
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"No  jury  can  be  supposed  to  be  so  ignorant  as  not  to  know 
what  gin  is.  Proof,  therefore,  that  the  defendant  sold  gin 
is  proof  that  he  sold  intoxicating  liquor."^*  There  are  so 
many  other  common  substances  of  which  the  courts  take 
judicial  cognizance,  that  the  reader  must  refer  to  the  many 
useful  encyclopedias,  where  they,  and  the  eases  establish- 
ing them,  are  enumerated.  Some  of  them  are  so  self-evi- 
dent that  judges  have  referred  to  them  with  a  certain 
amount  of  proper  impatience,^'^  as>  where  the  probability  of 
light  and  air  coming  through  an  eight-inch  brick  wall  had 
to  be  considered.  It  must  suffice  here  to  say  that  among 
the  best  known  to  the  judicial  cognizance  are  tobacco,^^ 
explosives,*®  including  illuminating  and  artificial  gas,^" 
and  inflammable  liquids^*  and  electricity,^^  but  the  court 
takes  notice  of  the  substance  generically  and  not  of  its 
properties,  which  may  be  variable  and  not  matter  of  com- 
mon knowledge.^* 


16  Commjonwealtli  v.  Peckham,  2 
Gray  (Mass.),  514.  On  general  sub- 
ject, see  notes  to  Snider  v.  State,  12 
Am.  St.  Bep.  353;  State  v.  Intoxi- 
cating Liqtiors,  2  L.  E.  A.  408;  Lemly 
V.  State,  20  L.  B.  A.  648. 

IT  Ware  v.  Chew,  43  N.  J.  Eq.  493, 

II  Atl.  746. 

18  In  the  Matter  of  Jacobs,  98  N. 
Y.  98,  50  Am.  Eep.  636;  State  v. 
Johnson,  118  Mo.  491,  40  Am.  St. 
Eep.  405,  24  S.  W.  229. 

19  Norwalk  Gaslight  Co.  v.  Borough 
of  Norwark,  63  Conn.  495,  28  Atl,  32 ; 
Fitzsimons  v.  Braun,  199  111.  390,  59 
L.  E.  A.  421,  65  N.  E.  249;  Buckley 
V.  Garden  City  Co.,  127  App.  Div.  52, 

III  N.  Y.  Supp.  23;  Chicago  v.  Mur- 
dock,  212  111.  9,  103  Am.  St.  Eep.  221, 
72  N.  E.  46. 

20  Jamieson  v.  Indiana  Nat.  Gas  & 
Oil  Co.,  128  Ind.  555,  12  L.  E.  A. 
652,  28  N.  E.  76;  Alexandria  Min. 
Co.  V.  Irish,  16  Ind.  App.  534,  44  N. 
E.  680;  Mississinewa  Min.  Co.  v.  Pat- 

•    Bvidence  I — 40 


ton,  129  Ind.  472,  28  Am.  St.  Eep. 
203,  28  N.  E.  1113;  Fuehs  v.  St. 
Louis,  133  Mo.  168,  34  L.  E.  A.  118, 
31  S.  W.  115,  34  S.  W.  508;  State 
V.  Hayes,  78  Mo.  307. 

21  Mosley  v.  Vermont  Mut.  F.  Ins. 
Co.,  55  Vt.  14.2;  Wood  v.  Northwest- 
ern Ins.  Co.,  46  N.  Y.  421;  Mears  v. 
Humboldt  Ins.  Co.,  92  Pa.  15,  37  Am. 
Eep.  647 ;  State  v.  Nerzinger,  220  Mo. 
36,  119  S.  W.  379 ;  Peterson  v.  Stand- 
ard Oil  Co.,  55  Or.  511,  Ann.  Cas. 
1912A,  625,  106  Pac.  337;  Texas  etc. 
E.  Co.  V.  Bellar,  51  Tex.  Civ.  App. 
323,  112  S.  W.  323. 

22  Warren  v.  City  Electric  E.  Co., 
141  Mich.  298,  104  N.  W.  613; 
De  Kallands  v.  Washtenaw  Home  Tel. 
Co^,  153  Mich.  25,  15  Ann.  Cas.  593, 
116  N.  W.  564. 

23  People  V.  Meyer,  44  App.  Div.  1, 
60  N.  Y.  Supp.  415;  People  v.  Hill- 
man,  58  App.  Div.  571,  69  N.  Y. 
Supp.  66;  Chicago  v.  Gage,  237  111. 
328,  86  N.  E.  633. 
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§  129  (130).  Invariable  course  of  nature — Time — Course 
of  seasons — Duration  of  life — Instincts. — It  is  only  conso- 
nant with  reason  that  if  the  courts  take  judicial  notice  of 
matter  created,  by  man,  that  they  should  take  similar  cog- 
nizance of  the  work  of  nature,  and  of  facts  which  must  in- 
variably and  often  inevitably  happen  in  its  course.^*  At 
the  same  time  the  courts  are  uttering  a  warning  that  while 
on  the  one  hand  it  is  well  settled  that  they  will  not  stultify 
themselves  by  giving  any  heed  to  the  testimony  of  wit- 
nesses or  the  inferences  deducible  therefrom  that  are  so 
opposed  to  all  natural  law  and  reasonable  probability  as 
to  be  manifestly  false,^^  on  the  other  hand,  courts  should 
observe  the  utmost  caution  to  avoid  assuming  knowledge 
of  natural  facts  and  laws  that  are  beyond  the  scope  of 
common  positive  knowledge.^^  Judicial  notice  will  be 
taken  of  such  facts  as  the  lapse  of  time,  the  recurrence  of 
the  seasons,  public  fasts  and  festivals,  the  coincidence  of 


24  Person  v.  Wright,  35  Ark.  169; 
Eiclielberger  v.  Mills  Land  etc.  Co., 
9  Cal.  App.  628,  100  Pac.  117;  Soan- 
lan  V.  San  Francisco  &  S.  J.  &  V.  H. 
Co.  (Cal.),  55  Pac.  694;  SeufiEerle  y. 
Maofarland,  28  App.  D.  C.  94;  Borne 
E.  &  L.  Co.  V.  Keel,  3  Ga.  App.  769, 
60  S.  E.  468;  IlUnois  C.  E.  Co.  v. 
Butler,  69  111.  App.  128;  Sun  Ins. 
Off.  V.  Mill,  72  Kan.  41,  82  Pac.  518; 
Miller  v.  Detroit,  156  Mich.  630,  132 
Am.  St.  Rep.  537,  16  Ann.  C^s.  832, 
121  N.  W.  490;  Whitman  v.  Muskegon 
Log  etc.  Co.,  152  Mich.  645,  20  L.  E. 
A.,  N.  S.,  984,  116  N.  W.  614;  Dunphy 
T.  St.  Joseph  Stock  Yards  Co.,  118 
Mo.  App.  506,  523,  95  S.  W.  301; 
People  V.  Eama,  134  App.  Div.  110, 
118  N.  Y.  Snpp.  817;  Morton  v.  Ore- 
gon etc.  Ry.  Co.,  48  Or.  444,  120  Am. 
St.  Rep.  827,  7  L.  E.  A.,  N.  S.,  344, 
87  Pac.  151,  1046;  Gove  v.  Downer, 
59  Vt.  139,  7  Atl.  463 ;  Rex  v.  Luffe, 
8  East,  202,  9  R,  R.  406,  103  Eng. 
Reprint,  319. 


25  Nugent  V.  Milling  Co.,  131  Mo. 
253,  33  S.  W.  428;  Hook  v.  Missouri 
etc.  E.  E.,  162  Mo.  580,  63  S.  W.  360. 

28  Lang  V.  Missouri  Pac.  Ey.  Co., 
115  Mo.  App.  489,  91  S.  W.  1012. 
"The  mysteries  of  nature  are  so  mani- 
fold, deep,  and  subtle  that  the  finite 
mind  cannot  indulge  in  dogmatic  con- 
elusions  respecting  them  without  fall- 
ing into  error.  Human  nature,  be- 
ing microcosmic,  is  not  certainly 
known  save  in  its  most  prominent  out- 
lines. Different  men  in  their  phys- 
ical characteristics  differ  as  widely  as 
they  do  in  outward  appearance.  No 
two  individuals  are  alike,  and,  when 
we  are  called  upon  to  apply  Procrus- 
tean rules,  we  should  see  to  it  that 
they  fit  all  alike.  It  has  been  said 
that  one  man's  meat  is  another's 
poison.  What  will  kill  one  man  will 
hardly  injure  another,  and  what  will 
cause  excruciating  pain  to  one  is  often 
quite  painless  to  another":  Dunpliy  v. 
St.  Joseph  Stockyards  Co.,  118  Mo. 
App.  506,  95  S.  W.  301. 
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the  days  -of  tlie  week  with  the  days  of  the  month  and  of 
the  year,^''  as  that  a  certain  day  fell  on  Sunday,  and  the 
court  may  so  charge  the  jury.**  So  the  courts  take  judi- 
cial notice  of  the  difference  of  time  between  places  having 
different  longitude  ;2^  of  the  time  when  the  sun  and  moon 
rise  and  set  on  a  given  day;''"  of  the  course  of  the  heavenly 
bodies; 81  of  the  meaning  of  the  word  "month,"  and  of  the 
order  of  the  months  ;^2  of  the  usual  course  of  agriculture, 
and  generally  of  the  seasons  and  of  husbandry ;  ^'^  of  the 
harvest  time  in  the  counties  where  they  preside;^*  and 
that  in  the  general  course  of  agriculture  and  the  seasons 
of  the  year  a  crop  will  not  be  ready  to  harvest  by  the  10th 
of  August.^®  So  an  agreement  to  extend  the  time  of  pay- 
ment "to  the  summer"  of  a  given  year  was  held  to  mean 
until  the  first  day  of  the  first  summer  month,  June;  and 
an  agreement  to  extend  the  time  "until  the  fall"  meant 


27  Allman  v.  Owen,  31  Ala.  167; 
Sprowl  V.  Lawrence,  33  Ala.  673.  In 
Philadelphia  Ey.  Co.  v.  Lehman,  56 
Md.  209,  40  Am.  Eep.  415,  it  was  held 
error  for  the  court  to  refuse. to  permit 
counsel  to  use  an  almanac  in  argu- 
ment to  the  jury  to  show  that  a  wit- 
ness had  falsified  as  to  date,  though 
the  almanac  had  not  been  used  in  evi- 
dence. See,  also,  Wilson  v.  Van  Leer, 
127  Pa.  371,  14  Am.  St.  Kep.  854,  17 
Atl.  1097.  See  notes,  Munsbower  v. 
State,  39  Am.  Eep.  416,  and  Lanfear 
r.  Mestier,  89  Am.  Dec.  690,  on  the 
general  subject  of  this  section. 

28  Mcintosh  V.  Lee,  57  Iowa,  356, 
10  N.  W.  895;  Swales  v.  Grubbs,  126 
Ind.  106,  25  N.  B.  877;  Baak  v. 
Kingsley,  84  Me.  Ill,  24  Atl.  794; 
Wilson  V.  Van  I^er,  127  Pa.  371,  14 
Am.  St.  Eep.  854,  17  Atl.  1097. 

29  Curtis  V.  March,  4  Jur.,  N.  8., 
1112. 

SO  People  V.  Chee  Kee,  61  Gal.  404; 
Case  V.  Perew,  46  Hun  (N.  Y.),  57; 
Dayton  &  W.  Dayton  etc.  Traction  Go. 


V.  Marshall,  36  Ind.  App.  491,  75  N. 
E.  824. 

31  Tutton  V.  Drake,  5  Hurl.  &  N. 
649;   Tayl.  Ev.,  §  20. 

32  Hoyle  V.  Lord  Oornwallis,  1  Str. 
387,  93  Eng.  Eepriit,  584;  Harvy  v. 
Broad,  2  Salk.  626,  91  Eng.  Eeprint, 
929;  Tayl.  Ev.,  §  16.  See,  also,  the  re- 
cent cases :  Williams  v.  Allison,  10  Ga. 
App.  840,  74  S.  E.  442;  Kuezma  v. 
DroszkowsM,  243  Mo.  57,  147  S.  W. 
1000. 

33  Floyd  V.  Eicks,  14  Ark.  286,  292, 
58  Am.  Dee.  374;Eoss  v.  Boswell,  60 
Ind.  235;  Abel  v.  Alexander,  45  Ind. 
523,  15  Am.  Eep';  270;  Tomlinsen  v. 
Greenfield,  31  Ark.  557;  Mahoney  y. 
Aurreoochea,  51  Gal.  429;  Patterson 
V.  McOausland,  3  Bland  (Md.),  69. 
See,  also,  the  late  cases:  Hill  v.  Presi- 
dent ete.  Tualatin  Academy,  61  Or. 
190,  121  Pae.  901  (habits  and  in- 
stincts of  animals). 

34  Mahoney  v.  Aurrecochea,  51  Cai. 
429. 

35  Floyd  V.  Eieks,  14  Ark.  28-6,  58 
Am.  Dee.  374. 
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to  the  first  day  of  September.*®  And  judicial  notice 
will  be  taken  of  the  fact  that  the  nse  and  occupation  of  a 
farm  during  six  months,  which  include  the  whole  of  the 
cropping  season  of  the  year,  is  worth  more  than  such  use 
and  occupation  during  the  remainder  of  the  year.*''  They 
will  take  notice  of  the  general  time  for  planting  and  har- 
vest.*^ But  the  courts  cannot  take  judicial  notice  that 
the  weather  is  such  that  on  a  certain  date  the  lakes  and 
streams  are  always  closed,*"  though  the  court  knows  that 
the  weather  is  cold  in  certain  states  in  February.*"  They 
will  also  take  cognizance  of  the  time  of  the  maturity  of 
the  crops  in  the  vicinity;*^  and  of  the  effect  of  dams  upon 
streams  of  water.*^  They  will  take  judicial  cognizance 
that  a  mortgage  on  a  cotton  crop  made  in  January  was 
upon  a  crop  not  then  in  being;**  .or  if  such  a  mortgage 
was  made  in  July,  that  it  was  made  upon  a  crop  then  in 
being.**  And  judicial  notice  will  be  taken  by  the  courts 
of  the  time  of  harvest  of  the  counties  where  they  preside.*® 
Notice  will  be  taken  of  the  location  of  the  falls  of  the 
Potomac  river,  near  "Washington,  D.  C,  where  the  velocity 
of  the  current  of  a  great  river  is  impeded  by -the  tide, 
and  of  the  variation  between  mean  high  tide  and  mean  low 
tide  at  a  certain  point.*®    While  judicial  notice  would  not 

S6  Abel  V.  Alexander,  45  Ind.  523,  236,  19  Pac.  487 ;  Haines  v.  Snedigai, 

15  Am.  Rep.  270.  110  Cal.  18,  42  Pac.  462. 

37  Eoss  V.  Boswell,  60  Ind.  235.  *~  Tewksbury    v.     Schulenberg,    41 

38  Tomlinson  v.  Greenfield,  31  Ark.  Wis.  584.  See,  also,  the  late  cases: 
557;  Floyd  v.  Bicks,  14  Ark.  286,  58  Cleveland  etc.  E.  Co.  v.  Nichols  (Ind. 
Am.  Dee.  374;  Eoss  v.  Boswell,  60  App.),  99  N.  E.  497;  Petajaniemi  v. 
Ind.  235;  Abel  v.  Alexander,  45  Ind.  Washington  Power  Co.,  22  Idaho,  20, 
523,  15  Am.  Dee.  270 ;  Wetzler  v.  124  Pae.  783.  Of  .  the  force  of  the 
Kelly,  83  Ala.  440,  3  South.  747 ;  Bur-  wind :  Schreiner  v.  New  York  etc.  Tel. 
well  V.  Brodie,  134  N.  C.  540,  47  S.  Co.  (N.  J.),  82  Atl.  887;  Peninsular 
E.  47.  Tel.     Co.    v.    MoCaskill     (Fla.),    60 

89  Haines  v.  Gibson,  115  Mich.  131,       South.  338. 
73  N.  W.  126.  43  Tomlinson  v.  Greenfield,  31  Ark. 

40  Pierce  v.  Tlailway  Co.,   120   Cal.       557. 

156,  40  L.  R.  A.  350,  47  Pac.  874,  52  ■  44  Person  v.  Wright,  35  Ark.  169. 
Pac.  302.  46  Mahoney  v.  Aurreeoohea,  51  Cal. 

41  Floyd  V.  Ricks,  14  Ark.  286,  58       429, 

Am.   Dec.   374;    Ross  v.   Boswell,   16  46  Seufferle  v.  MacFarland,  28  App. 

Ind.  235;  Brown  v.  Anderson,  77  Cal.      D.  C.  94. 
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be  taken  of  tlie  precise  day  that  a  given  crop  reaches  its 
maturity,  such  notice  would  be  taken  that  certain  crops 
matured  at  certain  seasons;*'^  and  judicial  notice  was 
taken  of  the  fact  that  corn  is  mature  in  December.**  Judi- 
cial notice  will  be  taken  of  the  fact  that,  in  certain  locali- 
ties at  certain  seasons,  there  is  a  heavy  rainfall,  and  that  in 
consequence  there  is  liability  to  freshets.*®  Where  a 
promise  was  made  in  November,  1861,  to  pay  a  sum  of 
money  "after  harvest,"  and  suit  was  instituted  upon  the 
promise  in  1864,  the  court  would  take  judicial  notice  that 
the  time  of  performance  had  passed,  though  no  such  aver- 
ment was  made  in  the  pleadings.^"  Judicial  notice  will  be 
taken  of  the  fact  that  floods  are  followed  by  disease,  and 
that  swamps  are  detrimental  to  public  health.  ^^  Judicial 
notice  was  taken  of  the  fact  that  a  certain  time  after 
4  and  before  6  o'clock  in  the  afternoon  on  September  16th 
was  before  sunset.^^  Courts  will  take  judicial  cognizance 
of  the  laws  of  nature  governing  the  effect  on  riparian  lands 
of  deflecting  the  waters  of  a  swollen  stream  by  the  construc- 
tion of  a  jetty  ;^^  and  judicial  notice  will  be  taken  that  on 
or  about  January  10th,  no  fruit  is  growing  on  peach  and 
apple  trees.^*  But  courts  do  not  judicially  know  that  a 
foggy  night  brings  a  foggy  morning.^^  Judicial  notice  will 
be  taken  of  the  flora  and  climate  generally  in  its  jurisdic- 
tion, but  not  in  specific  parts  of  it.^*     They  will  also  take 

<7  Culverhouse    v.    Worts,    32    Mo.  era  Ry.   Co.,  43  Tex.  Civ.   App.  448, 

App.  419.  94  S.  W.  1102. 

48  Garth  v.  Caldwell,  72  Mo.  622.  55  Texas  &  N.  O.  K.  Co.  v.  Lang- 

49  Elser  V.  Village  of  Gross  Point,  ham  (Tex.  Civ.  App.),  9.5  S.  W.  686. 
223  111.  230,  114  Am.  St.  Eep.  326,  79  56  South  Pasadena  v.  Pasadena 
N.  E.  27.  Land  &  Water  Co.,  152  Cal.  579,  93 

50  AbsMre  v.  Mather,  27  Ind.  381.  Pae.  490;  City  of  Santa  Cruz  v.  En- 

51  Applegate  v.  Franklin,  109  Mo.  right,  95  Cal.  105,  30  Pao.  197;  Scar- 
App.  293,  84  S.  W.  347.  borough  v.  Woodill,  7  Cal.  App.  39,  93 

52  Dayton  &  Traetion  Co.  v.  Mar-  Pac.  383;  Townsend  v.  Board  of 
shall,  36  Ind.  App.  491,  75  N.  E.  824.  Water   Commrs.,   63   111.   26,   14   Am. 

53  Morton  v.  Oregon  Short  Line  By,  Eep.  109;  Haines  v.  Gibson,  115  Mioh. 
Co.,  48  Or.  444,  120  Am.  St.  Rep.  827,  131,  73  N.  W.  126;  Slattery  v.  Har- 
7  L.  E.  A.,  N.  S.,  344,  87  Pac.  151,  ley,  58  Neb.  575,  79  N.  W.  151;  Mo- 
1046.  Ghee   Irr.    Ditch    Co.    v.    Hudson,    85 

64  Putman  v.  St.  Louis  Southwest-      Tex.  587,  22  S.  W.  398. 
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notice  of  tlie  laws  governing  birth,  as  that  one  is  not  the 
father  of  a  child  when  nonaccess  is  proved  until  insufficient 
time  before  the  birth;  and  generally  of  the  laws  of  human 
gestation,  which,  according  to  Lord  Coke,  is  fixed  by  the 
law  of  England  at  forty  weeks,  and  the  American  doctrine 
is  in  harmony  with  this  view.^'^  And  of  life,  and  man — 
his  physical  and  mental  qualities — and  the  natural  "ills 
that  flesh  is  heir  to";^^  of  the  average  duration  and  ex- 
pectancy of  human  life,  and  of  the  Northampton  and 
American  tables  of  mortality,^**  of  vegetable  life®"  and  of 
animals — their  life,  habits,  and  value  of  pedigree."^     In 


57  Tayl.  Ev.,  §  16;  Whitman  v. 
State,  34  Ind.  360;  Eddy  v.  Gray,  4 
Allen  (Mass.),  435;  State  v.  Sexton, 
10  S.  D.  127,  72  N.  W.  84,  11  S.  D. 
105,  75  N.  W.  895;  Erickson  v. 
Schmill,  62  Neb.  368,  87  N.  W.  166; 
People  V.  Farina,  134  App.  Div.  110, 
118  N.  Y.  Supp.  817 ;  Heathcote's  Di- 
vorce, 1  Macq.  277;  Eex  v.  Luffe,  8 
East,  202,  103  Eng.  Reprint,  319. 

58  Birmingham  Southern  E.  Co.  v. 
Cuzzart,  133  Ala.  262,  31  South.  979; 
MeDaniel  y.  State,  76  Ala.  1 ;  Chicago 
Ey.  Co.  V.  Warner,  108  HI.  538  (no 
proof  is  necessary  that  the  loss  of  an' 
arm  will  interfere  with  ordinary  busi- 
ness and  cause  pain)  ;  Floyd  v.  John- 
son, 2  Litt.  (Ky.)  109,  13  Am.  Dec. 
255;  State  v.  Hyman,  98  Md.  596,  64 
L.  E.  A.  637,  57  Atl.  6;  Soheffler  v. 
Minneapolis  etc.  E.  Co.,  32  Minn.  518, 
21  N.  W.  711;  Applegate  v.  Franklin, 
109  Mo.  App.  293,  84  S.  W.  347 
(floods  followed  by  disease)  ;  Morri- 
son V.  Morey,  146  Mo.  543,  48  S.  W. 
629;  Johnson  v.  Hudson  Biver  Co.,  6 
Duer  (N.  Y.),  683;  Hunter  v.  New 
York  etc.  E.  Co.,  116  N.  Y.  615,  6  L, 
E.  A.  246,  23  N.  B.  9;  Kiernan  v. 
Metropolitan  L.  Ins.  Co.,  13  Mise. 
Eep.  (N.  Y.)  39,  34  N.  Y.  Supp.  95; 
Lidwinofsky's  Petition,  7  Pa.  Dist. 
188;  Eood  v.  Electric  Co.,  55  Wash. 
217,  104  Pac.  249  (sensitiveness  of  in- 
jiiTed  fingers) ;  Allen  v.  Lyons,  1  Fed. 


Cas.  No.  227,  2  Wash.  475;  Leovy  v. 
United  States,  177  IJ.  S.  621,  44  L. 
Ed.  914,  20  Sup.  Ct.  Eep.  797  (re- 
versing 92  Fed.  344,  34  C.  C.  A.  392). 

59  Gordon  v.  Tweedy,  74  Ala.  232, 
49  Am.  Eep.  813;  Northeastern  Ky. 
Co.  V.  Chandler,  84  Ga.  37,  10  S.  E. 
586;  Blair  v.  Madison  Co.,  81  Iowa, 
313,  46  N.  E.  1093  (the  courts  will 
also  take  notice  of  the  ordinary  limi- 
tations of  human  life)  ;  Floyd  v.  John- 
son, 2  Litt.  (Ky.)  109,  13  Am.  Dec. 
255.  See,  also,  §  128a,  ante,  and  note 
to  Gordon  v.  Northern  Pac.  Ey.  Co., 
18  Ann.  Cas.  586.  See,  also,  the  re- 
cent case,  Leeker  v.  Prudential  Ins. 
Co.,  154  Mo.  App.  440,  134  S.  W.  676, 
163  Mo.  App.  523,  143  S.  W.  1197; 
Johnson  v.  Hudson  Ey.  Co.,  6  Duer 
(N.  Y.),  633;  Davis  v.  Standish,  26 
Hun  (N.  Y.),  608. 

00  Scarborough  v.  Woodill,  7  Cal. 
App.  39,  93  Pac.  383;  State  v.  Main, 
69  Conn.  123,  61  Am.  St.  Eep.  30,  36 
L.  E.  A.  623,  37  Atl.  80;  Gray  Lum- 
ber Co.  V.  Gaskin,  122  Ga.  342,  50  S. 
E.  164;  Patterson  v.  McCausland,  3 
Bland  (Md.),  69;  Meyers  v.  Menter, 
63  Neb.  427,  88  N.  W.  662 ;  Higgins 
v.  Torvick,  55  Or.  274,  106  Pac.  22; 
Ex  parte  Hawley,  22  S.  D.  23,  115  N. 
W.  93;  Barr  v.  Cardiff,  32  Tex.  Civ. 
App.  495,  75  S.  W.  341. 

61  Swartzbaugh  v.  People,  85  111. 
457 ;  Davis  v.  Walker,  60  111.  453 ;  St. 
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the  same  manner  the  courts  should ,  recognize  the  exist- 
ence of  ordinary  instincts  and  passions,  feelings,  senti- 
ments, emotions  and  motives  which  universally,  in  a 
greater  or  less  degree,  influence  the  actions  and  conduct 
of  mankind.®^  But  the  alleged  laws  or  course  of  nature 
must  be  of  certain  and  unvarying  occurrence ;^^  hence,  the 


Louis  V.  &  T.  H.  E.  Co.  v.  Hurst,  25 
111.  App.  181;  Cleveland,  C.  C.  &  L. 
B.  Co,  V.  Wynant,  114  Ind.  525,  5  Am. 
St.  Eep.  644,  17  N.- E.  118;  Wabash, 
St.  L.  &  P.  E.  Co.  V.  Farver,  111  Ind. 
196,  60  Am.  Eep.  696,  12  N.  E.  296; 
Enders  v.  McDonald,  5  Ind.  App.  297, 
31  N.  E.  1056;  Baltimore  etc.  E.  Co. 
V.  Slaughter,  167  Ind.  330,  119  Am. 
St.  Eep.  503,  7  L.  E.  A.,  N.  S.,  597, 
79  N.  E.  l&e;  Billman  v.  Indianapolis 
etc.  E.  Co.,  76  Ind.  166,  40  Am.  Eep. 
230;  Dorr  CJattle  Co.  v.  Chicago  &  G. 
W.  E.  Co.,  128  Iowa,  359,  103  N.  W. 
1003 ;  Gibson  v.  State,  7  Ga.  App.  692, 
67  S.  E.  838;  Sun  Ins.  Office  v.  Mill, 
72  Kan.  41,  82  Pao.  513;  Missouri 
Pae.  E.  Co.  v.  Tinley,  38  Kan.  550, 
16  Pae.  951 ;  State  v.  Asbell,  74  Kan. 
397,  121  Am.  St.  Bep.  345,  86  Pae. 
457;  Gilbert  v.  Flint  &  P.  M.  E.  Co., 
51  Mich.  448,  47  Am.  Eep.  592,  16 
N.  W.  868;  Borden  v.  Talk  Co.,  97 
Mo.  App.  566,  71  S.  W.  478;  Chinn 
V.  Chicago  &  A.  E.  Co.,  100  Mo.  App. 
57€,  75  S.  W.  375;  Grimes  v.  Eddy, 
126  Mo.  168,  47  Am.  St.  Eep.  653,  26 
L.  E.  A.  638,  28  S.  W.  756;  Brad- 
ford V.  Floyd,  80  Mo.  207;  Meyer  v. 
Krauter,  56  N.  J.  L.  696,  24  L.  E.  A. 
575,  29  Atl.  426;  Citizens'  Eapid 
Transit  Co.  v.  Dew,  100  Tenn.  317, 
66  Am.  St.  Eep.  754,  40  L.  E.  A.  518, 
45  S.  W.  790;  State  v.  Gould,  26  W. 
Va.  258 ;  Lyon  v.  Marine,  55  Fed.  964, 
5  C.  C.  A.  359;  Kimmish  v.  Ball,  129 
IT.  S.  217,  32  L.  Ed.  695,  9  Bnp.  Ct. 
Eep.  277;  McLean  v.  Denver  etc.  E. 
Co.,  203  TJ.  S.  38,  51  L.  Ed.  78,  27 
Sup.  Ct.  Eep.  1;   1  Whart.  Ev.,  §  336. 


62  McDaniel  v.  State,  76  Ala.  1; 
FonvUle  v.  State,  91  Ala.  39,  8  South. 
688;  People  v.  Lon  Yeek,  123  Cal. 
246,  55  Pae.  984;  Sloane  v.  Southern 
Cal.  E.  Co.,  Ill  Cal.  668,  32  L.  B.  A. 
193,  44  Pae.  320;  Southern  E.  C/O. 
V.  Covenia,  100  Ga.  46,  62  Am.  St. 
Eep.  312,  4  L.  E.  A.  253,  29  S.  E. 
219;  Wolfe  v.  Georgia  E.  Co.,  2  Ga. 
App.  499,  58  S.  E.  899;  IlUnois  C.  E. 
Co.  V.  Welch,  52  111.  183,  4  Am.  Eep. 
593;  Hart  v.  Washington  Park  Club, 
157  111.  9,  48  Am.  St.  Eep.  298,  29 
L.  E.  A.  492,  41  N.  E.  620;  Indian- 
apolis Journal  Newap.  Co.  v.  Pugh, 
6  Ind.  App.  510,  33  N.  E.  991 ;  Speng- 
ler  V.  Williams,  67  Miss.  1,  6  South. 
613;  Buttron  v.  Bridwell,  228  Mo. 
622,  129  S.  W.  12;  Dunphy  v.  St. 
Joseph  Stockyards  Co.,  118  Mo.  App. 
506,  95  S.  W.  301;  Matter  of  Cross, 
86  Hun  (N.  Y.),  346,  32  N.  Y.  Supp. 
933;  Eowland  v.  Miller,  139  N.  Y.  93, 
22  L.  E.  A.  182,  34  N.  E.  766;  Waters- 
Pierce  Oil  Co.  V.  Deselms,  18  Okl. 
107,  89  Pae.  212;  Bolton  v.  Ovitt,  80 
Vt.  362,  67  Atl.  881.  See,  also,  the 
recent  cases:  Spearman  v.  McCrary, 
4  Ala.  App.  473,  58  South.  927,  1038; 
State  V.  Missouri  Pae.  E.  Co.,  242  Mo. 
339,  147  S.  W.  118;  Moler  v.  Whis- 
man,  243  Mo.  571,  147  S.  W.  985; 
Kuuckey  v.  Butte  Elec.  E.  Co.,  45 
Mont.  106,  122  Pae.  280;  Beach  v. 
Bradatreet,  85  Conn.  344,  Ann.  Cas. 
1913B,  946,  82  Atl.  1030. 

63  Dixon  V.  NiccoUs,  39  HI.  372,  89 
Am.  Deo.  312. 
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extraordinary  vicissitudes  of  climate  are  not  so  noticed; 
nor  is  the  age  of  a  tree  judicially  noticed  from  the  con- 
centric layers  as  shown  in  the  trunk;®*  nor  that  cattle 
are  at  certain  seasons  liable  to  communicate  disease;"^ 
nor  of  the  age  of  persons  from  their  appearance ;  ®®  nor 
that  a  nervous  condition  is  a  characteristic  of  syphilis.®^ 

§  129a  (130).  Same  —  Illustrations.— In  a  New  York 
case  the  court  of  appeals  applied  this  branch  of  the  law  of 
judicial  notice  in  a  somewhat  novel  manner.  In  an  ac- 
tion by  a  brakeman  against  a  railroad  company  for  per- 
sonal injury,  it  was  claimed  that  the  injury  had  been  re- 
ceived by  the  plaintiff  while  sitting  on  top  of  a  box-car 
while  going  through  a  tunnel;  and  the  negligence  claimed 
was  that  the  company  had  not  given  him  notice  of  a  brick 
arch  in  the  tunnel  which  reduced  its  height  to  four  feet 
seven  inches  above  the  top  of  the  car.  No  evidence  was 
given  at  the  trial  as  to  the  plaintiff's  size  or  height;  but 
the  appellate  court  took  judicial  notice  of  the  fact  that  the 
average  height  of  men  is  less  than  six  feet ;  that,  in  view  of 
the  usual  proportions  of  the  different  parts  of  the  human 
system,  the  plaintiff's  head  could  not  have  struck  the  ob- 
struction while  he  was  in  a  sitting  posture  unless  he  was 
nine  feet  in  height.®^  In  an  Alabama  case  an  objection  was 
made  to  evidence  as  to  whether  certain  absent  witnesses 
were  white  or  colored.^^  Coleman,  J.,  said  that  to  inquire 
and  prove  that  the  absent  witnesses  were  negroes  was  ir- 
relevant, unless  the  court  judicially  knew  the  color  of  the 
witnesses  affected  their  credibility.  "If  it  was  judicially 
known  that  as  a  race,  the  witnesses  were  prima  facie  un- 
worthy of  belief,  the  question  was  both  relevant  and  legal. 
We  cannot  judicial!}^  affirm  of  any  race  of  people,  of  what- 

M  Patterson      v.      MoCausland,      3  07  St.  Louis  &  8.  F.  E.  Co.  v.  Sav- 

Bland  (Md.),  69.  age,  163  Ala.  56,  50  South.  113. 

66  Bradford  y.  Flor.l,  80  Mo.  207.  ^^  ^""'^^  ^-   ^^^  ^ork,  O.   &  W. 

««  Q^.     ,,  a/  /   „c  T    1   cno         %•  Co.,  116  N.  T.  615,  6  L.  E.  A.  246, 

68  Stephenson  v.  State,  28  Ind,  272;       n^  „     '  ' 

Hunter  v.  State,  18  Tex.  App.  445,  51  go  Fonville  v.  State,  91  Ala.  39,  8 

Am.  Eep.  319.  South.  688. 
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ever  color  or  previous  condition,  as  St.  Paul  did,  that  they 
were  always  liars. ' '''°  In  an  action  for  personal  injuries,'^' 
counsel  for  the  defendant  sought  to  obtain  from  the  witness 
that  his  father  and  other  members  of  the  family  suffered 
from  inflamed  and  weak  eyes,  to  counteract  the  effect  of 
the  evidence  that  since  the  injury  his  eyes  had  become  weak 
and  inflamed.  In  support  they  cited  the  Bible  as  to  the 
sins  of  the  fathers  being  visited  upon  the  children,  and  that 
this  "law  of  heredity,  promulgated  by  the  Almighty,  is 
known  of  all  men. ' '  The  court  admitted  cognizance  of  the 
Bible  but  were  not  prepared  to  admit  the  application  in 
the  premises  cited.  McClellan,  C.  J.,  said:  "We  do  not 
know  that  inflamed  or  weak  eyes  is  a  sin  within  its  terms, 
nor  are  we  prepared  to  say  that  these  infirmities  have 
customarily  such  a  descendible  quality  as  that  proof  of 
them  in  the  sire  accounts  for  their  existence  in  the  son. 
The  matter  lies  beyond  our  judicial  ken.  If  the  fact  be 
as  counsel  insists  it  is  in  this  connection,  there  should  have 
been  evidence  of  it.  "We  do  not  judicially  know  it  to  be  a 
fact." 

§  130  (131).  Meaning  of  words  and  phrases — Slang  and 
slander — The  Scriptures. — The  meaning  of  English  words 
and  phrases,  and  of  the  idioms  of  the  vernacular  language,  is 
a  matter  most  properly  within  the  judicial  knowledge  of  the 
court,  and  therefore  the  signification  of  such  words,  phrases 
and  idioms  generally  understood  in  the  community  need 
not  be  proven,  even  though  not  contained  in  any  diction- 
ary 72     rpjjg  standard  dictionaries  may  be  used,  and  a  court 

70  "One  of  themselves,  a  prophet  of  such  is  the  fact,  and  where  the  litiga- 

their   own,   said,   Cretans   are   always  tion  involves  their  interests  alone,  the 

liars,  evil  beasts,  idle  gluttons.     This  evidence    is    flatly    contradictory.     In 

testimony  is  true":  Epistle  of  Paul  to  such  a  case,  especially,  the  verdict  of 

Titus,    i:     12,    13.     In    a    California  the  jury  will  not  be  disturbed  by  the 

case    (People  v.   Lou  Yeek,   123   Cal.  court." 

246,  55  Pac.  984),  Garoutte,  J.,  in  71  Birmingham  Southern  E.  Co.  v. 
dealing  ^vith  squarely  conflicting  evi-  Cuzzart,  133  Ala.  262,  31  South.  979. 
flence,  said :  "All  the  direct  evidence  72  Watson  v.  State,  55  Ala.  158 ; 
comes  from  the  mouths  of  Chinese  wit-  Duvall  v.  State,  63  Ala.  12  (green- 
nesses, and,  as  usual  in  eases  where  backs) ;    Adler   v.   State,   55   Ala.   16 
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may  take  judicial  notice  that  Webster's  Unabridged  Dic- 
tionary is  a  standard  autbority  as  to  the  meaning  of  Eng- 
lish words,  and  may  permit  his  definition  of  those  words  to 
be  given  in  evidence  to  the  jury.^*  The  fluctuations  and 
mutations  of  the  language  and  meanings  of  words  are  fur- 
ther judicially  noticed  in  arriving  at  the  intentions  of  per- 
sons in  their  transactions.'^*  But  the  judicial  knowledge 
of  the  court  is  confined  to  the  English  language,  and  will 


(malt  liquor) ;  Mobile  &  0.  R.  Co.  v. 
Whitney,  39  Ala.  468  (syndic)  ;  Eeed 
V.  State,  16  Ark.  499  (Wyandotte  In- 
dian) ;  Grennan  v.  McGregor,  78  Cal. 
258,  20  Pac.  559;  Rhodes  v.  Naglee, 
66  Cal.  678,  6  Pac.  863  (thief)  ;  Baker 
V.  Hope,  49  Cal.  598  (fence  pole); 
Grennan  v.  McGregor,  78  Cal.  258,  20 
Pac.  559  (branch  railroad) ;  Sinnott 
V.  Coloriibet,  107  Cal.  187,  28  L.  R.  A. 
594,  40  Pac.  329 ;  Ex  parte  Berry,  147 
Cal..  523,  109  Am.  St.  Rep.  160,  82 
Pac.  44  (automobile)  ;  Knight  v.  Em- 
pire Land  Co.,  55  Fla.  801,  45  South. 
1025  (dip)  ;  McDonald  v.  State,  2  Ga. 
App.  633,  58  S.  E.  1067  (greenback) ; 
Brown  v.  Spreckels,  >  14  Haw.  399 ; 
John  II  V.  Judd,  13  Haw.  319  (Ha- 
waiian words)  ;  Parmelee  v.  McNulty, 
19  111.  556;  People  v.  Pullman  Car 
Co.,  175  111.  125,  64  L.  R.  A.  366,  51 
N.  E.  664  (supplies) ;  Youngs  v. 
Youngs,  130  111.  230,  17  Am.  St.  Rep. 
313,  6  L.  R.  A.  548,  22  N.  E.  806 
(drunkards  and  drunkenness) ;  State 
V.  Baldwin,  36  Kan.  1,  12  Pac.  318 
(anesthetic)  ;  Sun  Ins.  Office  v.  Mill, 
72  Kan.  41,  82  Pac.  513;  Pedigo  v. 
Commonwealth,  24  Ky.  Law  Rep. 
1029,  70  S.  W.  659;  Lampton  v.  Hag- 
gard, 3  T.  B.  Mon.  (Ky.)  149  (Ken- 
tucky currency) ;  State  v.  Maloney, 
115  La.  498,  39  South.  539  (pool- 
room) ;  Commonwealth  v.  Whitney,  11 
Cush.  (Mass.)  477;  (drunkards  and 
drunkenness) ;  Commonwealth  v.  Knee- 
land,  20  Pick.  (Mass.)  206,  239  (blas- 
phemy) ;    Bailey    v.    Kalamazoo    etc. 


Co.,  40  Mich.  251  (Beecher  business, 
pettifogging  shyster)  ;  Bailey  v.  Kala- 
mazoo Pub.  Co.,  40  Mich.  251,  256; 
Rodgers  v.  Kline,  56  Miss.  808,  31 
Am.  Rep.  389;  Boettger  v.  Scherpe  & 
Koken  etc.  Co.,  136  Mo.  531,  38  S. 
W.  2&8  (common  laborer) ;  State  v. 
Murphy,  23  Nev.  390,  48  Pac.  628; 
Power  V.  Bowdle,  3  N.  D.  107,  44  Am. 
St.  Rep.  511,  21  L.  E.  A.  328,  54  N. 
W.  404 ;  Conde  v.  City  of  Schenectady, 
29  App.  Div.  604,  51  N.  Y.  Supp.  854; 
Martin  v.  Eagle  Develop.  Co.,  41  Or. 
448,  456,  69  Pac.  216 ;  Parker  v.  Chan- 
cellor, 73  Tex.  475,  11  S.  W.  503 
(league  and  labor)  ;  Pauska  v.  Daus, 
31  Tex.  67  (colored  man)  ;  Hilton  v. 
Eoylance,  25  Utah,  129,  95  Am.  St. 
Rep.  821,  58  L.  R.  A.  723,  69  Pac. 
660  (sealed — Mormon  religious  term)  ; 
The  Mary,  123  Fed.  608  (sack  raft- 
not  noticed)  ;  Marvel  v.  Merritt,  116 
U.  S.  11,  29  L.  Ed.  550,  6  Sup.  Ct. 
Rep.  207;  Eureka  Vinegar  Co.  v.  Ga- 
zette Print.  Co.,  35  Eed.  570;  Sonn  v. 
Magone,  159  U.  S.  417,  40  L.  Ed.  203, 
16  Sup.  Ct.  Rep.  67;  Royal  Baking 
Powder  Co.  v.  Raymond,  70  Fed.  376; 
Saltonstall  v.  Wiebusch,  156  U.  S. 
601,  39  L.  Ed.  549,  15  Sup.  Ct.  Rap. 
476;  United  States  v.  Heinze,  161 
Fed.  425   (certify). 

73  Adler  v.  State,  55  Ala.  16;  Com- 
monwealth v.  Kneeland,  supra. 

74  Vanada  v.  Hopkins,  1  .T.  J. 
Marsh.  285,  19  Am.  Dec.  92;  Edgar 
V.  McCutohen,  9  Mo.  759;  Linek  v. 
Kelley,  25  Ind.  278,  87  Am.  Dee.  362. 
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not  extend  to  the  proper  ortliograpliy  or  pronunciation  of 
names  in  the  Polish  language.'^^  English  words  the  mean- 
ing of  which  is  well  understood  will  be  ju^dicially  noticed, 
though  they  are  too  vulgar  to  be  contained  in  any  diction- 
ary.'" And  the  general  and  notorious,  though  local,  sig- 
nification, that  is,  local  to  the  state,  of  a  word  or  phrase 
may  be  judicially  noticed,  as,  for  example,  the  meaning  of 
the  words  "squatter  riot"  in  California  J''  In  fact,  in  the 
case  of  phrases,  and  words,  too,  the  criterion  is,  as  it  is 
everywhere  throughout  this  subject  of  judicial  notice, 
"common  knowledge"  or  "general  notoriety."  The  mean- 
ing of  current  phrases  which  everybody  understands  is 
very  properly  judicially  noticed  without  proof;  such  as, 
in  a  slander  suit,  the  meaning  of  "pettifogging  shyster," 
or  that  "Beecher  business,"  by  reason  of  which  it  was  said 
that  a  minister  lost  his  situation,  means  adultery;''^  and 
the  meaning  of  any  words  and  idioms  in  the  vernacular 
language  must  be  judicially  understood,  and  in  such  case 
a  pleading  in  an  action  of  libel  or  slander  need  contain  no 
colloquium  or  innuendo  to  point  its  meaning.'^^  The  phrase 
"gift  enterprise,"  as  used  in  a  statute  prohibiting  lotteries, 
etc.,  was  of  sufficient  notoriety  to  be  understood  by  the 
court,  and  was  declared  to  mean  substantially  a  scheme  for 
the  division  or  distribution  of  certain  articles  of  property, 
to  be  determined  by  chance  amongst  those  who  had  taken 
shares  in  the  scheme.^"     So  a  Florida  court  has  concluded 

TS  state  V.  Johnson,  26  Minn,  316,  term  "cost-book  prineiple,"  as  applied 

3  N.  W.  982.  ini  England  to  the  method  of  conduet- 

Te  Edgar  v.  McCutehen,  9  Mo.  759 ;  ing     partnerships     and     corporations. 

Linck  V.  Kelley,  25  Ind.  278,  87  Am.  The  phrase  was  not  sufficiently  well 

Dec.  362.  known  to  enable  the  court  to  dispense 

TT  Clarke  v.  Fiteh,  41  Cal.  473.  with  proof  to  its  meaning :  In  re  Bod- 

78  Bailey  v.  Kalamazoo  etc.  Co.,  40  min  V.  M.  Co.,  23  Beav.  370,  53  Eng. 

Mich.  251.     See,  also,  Hoare  v.  Silver-  Eeprint,  145.     And  the  same  condu- 

lock,  12  Jur.  695;  S.  C,  12  Q.  B.  624,  sion  was  reached  in  Maryland  in  re- 

116  Eng.  Eeprint,  1004.  gard   to    the   meaning   of   the   words 

T9  Ehodes  v.  Naglee,  66  Cal.  678,  6  "black     republican,"    in     a     statute: 

Pac.  863.     If,  however,  the  phrase  is  Mayor  etc.  of  Baltimore  v.  State,  15 

not  a  matter  of  common  knowledge,  it  Md.  376,  74  Am.  Dec.  573. 
cannot  be  judicially  understood,  and  80  Lohman  v.  State,  81  Ind.  15. 

sudh  was  the  case  with  respect  to  the 
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that  it  may  judicially  understand  the  meaning  of  the  word 
"whislfy"  without  violating  the  rule  that  its  meaning  must 
be  commonly  known  ;^i  and  likewise  of  the  meaning  of  the 
words  "malt  liquor,"  as  used  in  a  penal  statute,  and  the 
court  may  give  its  definition  in  charge  to  the  jury.*^ 
Courts  will  generally  understand  words  in  common  use  in 
the  same  sense  in  which  they  are  usually  understood  by  the 
masses  of  men,  without  proof.  In  an  action  for  libel  the 
court  said:  "There  can  be  no  doubt  that  where  a  libel  or 
slander  is  couched  in  language  having  a  covert  meaning 
not  apparent  upon  its  face,  or  in  words  or  phrases  not  used 
otherwise  than  as  slang,  or  cant  terms,  it  is  necessary  for  a 
plaintiff  not  only  to  allege  and  prove  the  slanderous  or 
libelous  sense  in  which  the  words  were  used  by  the  defend- 
ant, but  also  that  they  were  understood  in  the  same  sense 
by  those  to  whom  they  were  addressed.  Courts  cannot 
affect  to  be  ignorant  of  the  recent  meaning  which  the  word 
'sack'  has  acquired  in  the  current  newspaper  literature  of 
the  day,  when  used  in  the  connection  in  which  it  appears 
in  the  publication  complained  of.  As  there  used,  it  sig- 
nifies a  fund  in  hand  to  be  used  for  the  purposes  of  cor- 
ruption; and  to  say  that  a  person  has  charge  of  such  fund 
to  be  used  on  a  given  occasion  is,  in  effect,  to  say  that 
E!uch  person  is  to  disburse  the  fund  for  the  purposes  of  cor- 
ruption. This  meaning  was  doubtless  first  given  to  the 
word  by  vile  and  corrupt  persons,  engaged  in  distributing 
and  receiving  such  funds,  and,  when  first  used  in  that  sense, 
might  well  have  been  regarded  as  a  slang  expression,  of 
the  meaning  of  which  courts  would  not  then  have  taken 
judicial  notice,  but  it  is  now  so  frequently  used  to  convey 
this  particular  meaning,  that  it  can  hardly  be  considered, 
when  employed  for  that  purpose,  as  simply  the  language 
of  slang  and  understood  by  the  vulgar."®^     And  while  the 

81  Frese  v.   State,   23   Fla.   267,   2       La.  Ann.  497),  89  Am.  Deo.  663.     See, 
South.  1.  also,  §  lL!Sa,  ante. 

.„   ,  .,  _,    .        ^_      .,        ,.  *^  Edwards  v.  San  Jose  Printing  & 

82  Adler    v.     State,    55    Ala.     16.      -d  v  o       on  n  i   ..m    o-r  a       oi.  t? 

'  Pub.  Soc,  99  Gal.  431,  37  Am.  St.  Eep. 

Prom  note  to  Lanfear  v.  Mestier  (18      70   34  Pae.  128. 
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courts  will  take  judicial  notice  of  the  meaning  of  words  in 
the  English  language,  they  .will  not  do  so  where  such  words 
are  ambiguous  or  have  two  distinct  meanings.  Thus,  to 
charge  a  physician  with  "malpractice"  in  a  particular  case 
is  not  conclusively  libelous  in  itself,  if  untrue,  but  is  a 
question  for  the  jury,  because  such  word  "has  several 
meanings ;  one  of  them,  implying  illegal  or  immoral  conduct, 
is  libelous;  and  the  others — bad  or  evil  practice,  practice 
which  is  not  good,  practice  which  is  contrary  to  established 
rules — are  not  libelous.  "«*  A  case  often  cited  in  illustra- 
tion of  the  rule  that  courts  will  take  judicial  notice  of  well- 
known  literary  or  classical  allusions  is  that  of  Hoare  v. 
Silverlock,  in  which  it  was  held  that,  where  a  libel  charged 
that  the  friends  of  the  plaintiff  had  "realized  the  fable  of 
the  frozen  snake,"  the  court  would  take  notice  that  the 
knowledge  of  that  fable  existed  generally  in  society.^^  In 
a  Maryland  case,  however,  the  expression  "black  republi- 
can" was  not  judicially  noticed.*^  Other  illustrations  have 
been  given  by  short  references  following  the  cases  in  the 
notes.  In  like  manner,  and  for  stronger  reasons,  the 
courts  take  judicial  notice  of  the  contents  of  the  Bible,  of 
the  numerous  sects  into  which  the  religious  world  is  divided, 
and  also  of  the  general  doctrines  maintained  by  each 
sect;  for  example,  that  there  are  numerous  organizations 
called  Christians  respectively  maintaining  different  and 
conflicting  doctrines  respecting  predestination,  eternal  pun- 
ishment, the  infallibility  of  the  Scriptures  and  the  like.*'^ 

§  131  (132).  Abbreviations. — Abbreviations  and  con- 
tractions, as  now  used,  were  not  favored  in.  olden  time  of 
the  law,  and  in  the  important  parts  of  formal  documents  are 

84  Eodgers  v.  Kline,  56  Miss.   808,  87  Taylor  v.  Barclay,  2  Sim.  221,  57 
31  Am.  Eep.  389.  Eng.  Reprint,  769;  State  ex  rel.  Weiss 

85  Vanada     v.    Hopkins,    1    J.    J.  ^    ^^.^^^.^^  g^^^^    7g  ^j^    ^^    ^9^ 
Marsh.    (Ky.)    285,  19  Am.  Dec.  92:  . 

Hoare  v.  SilverlocL,  12  Adol.  &  El.,  ^0  Am.  St.  Bep.  41;  Hilton  v.  Boy- 

N.  S.,  624,  116  Eng!  Eeprint,  1004.  lance,  25  Utah,  129,  95  Am.  St.  Eep. 

86  Mayor  etc.  of  Baltimore  v.  State,  821,  58  L.  R.  A.  723,  69  Pac.  660. 
tvpra. 
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not  even  now  sanctioned.  The  convenience,  however,  is  so 
appreciable  that  the  courts,  following  their  usual  custom 
with  regard  to  judicial  knowledge,  have  recognized  those 
which  are  of  common  use  and  of  common  knowledge.  The 
courts  will  judicially  notice  the  recognized  abbreviations 
and  figures  ordinarily  employed  in  describing  lands  origin- 
ally granted  by  United  States  patent  ;^^  the  ordinary  ab- 
breviations of  "Christian"  names,  such  as  "Christy"  for 
"Christopher, "89  "Thos."  for  " Thomas, "^o  "Jack"  and 
"Jock"  for  "John,"  "Eich."  for  "Richard,"  "Bob"  for 
"Robert, "91  that  the  letters  "N.  P."  and  "J.  P."  after 
a  signature  signify  respectively  notary  public  and  justice 
of  the  peace  ;?^  that  the  abbreviation  "Adm'r,"  following 
the  plaintiff's  name  in  a  complaint,  is  an  abbreviation  for 
the  word  "administrator" ;98  the  signification  of  the  letters 
"C.  0.  D.,"9*  and  that  when  affixed  to  packages  sent  by 
common  carriers  fronl  seller  to  buyer  they  mean  "that  a 
delivery  is  to  be  made  upon  payment  of  the  charges  due  the 
seller  for  the  price  and  the  carrier  for  the  carriage  of  the 
goods. 95  As  the  courts  take  notice  of  the  vernacular  lan- 
guage of  the  people  and  its  mutations,  so  they  will  also  no- 
tice whether  given  words,  letters  and  figures  are  or  are  not 
couched  in  the  ordinary  language  in  use  by  the  court  and 
people.9«     These  abbreviations  are  judicially  understood, 

88  Jordan  v.  Ditching  etc.  Assn.  v.  Keefer,  59  Ind.  263;  McNichol  t. 
Wagsuer,  33  Ind.  50;  Frazer  v.  State,  Pacific  Express  Co.,  12  Mo.  App.  401, 
108  Ind.  471,  7  N.  E.  203 ;  Richardson  85  State  v.  Intoxicating  Liquors,  73 
V.  Snider,  11  Or.  197,  3  Pac.  177.  Me.  278. 

89  Weaver  v.  McElhenon,  13  Mo.  9*  Power  v.  Bowdle,  3  N.  D.  107,  44 
89.        '  Am.  St.  Eep.  511,  21  L.  R.  A.  328, 

90  Studstill  V.  state,  7  Ga.  2;  Ste-  ^^  ^^  ^-  *"*•  I'^  addition  to  the 
phen  V.  State,  11  Ga.  225.  illustrations   given,   others  are  to  be 

ai    Ai  c!i  t     oe  m        r,     roc        foiind  in  Heaton  v.  Ainley,  108  Iowa, 

91  Alsup  V.  State,  36  Tex.  Or.  535,  „„  ,„  „  „,  _..  ,.,  ^'„  .  ' 
38  S  W    174                                                     '                               (  aoot."  for  ae- 

'  '    ■         ■  .  count)  ;  Burroughs  v.  Wilson,  59  Ind. 

92  Towl^r  V.  Carithers,  4  Ga.  App.  ggg  («ijja_..  f„  jnaiana)  ;  McChesney 
517,  61  S.  E.  1132;  Rowley  v.  Ber-  ^.  Chicago,  173  111.  75,  50  N.  E.  19] 
rian,  12  111.  198,  20O;  Shattuek  v.  (..gee.  23,  38,  14,"  for  section  23, 
People,  4  Scam.    (HI.)   478,  481.  township  38,  range  14) ;   South  Mis- 

93  Moseley  v.  Mastin,  37  Ala.  216.       scuri  Land  Co.  v.  Jeffries,  40  Mo.  App. 
84  United    States    Express    Co.    v.      360     ("supt."    for    superintendent) ; 
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and  it  is  unnecessary  to  have  formal  decisions  of  courts  to 
determine  the  facts,  such  as  A.  D.  for  Anno  Domini,  Mr. 
and  Mrs.,  Dr.  for  Doctor,  per  cent,  or  etc.  These  abbrevia- 
tions, and  many  others  that  might  be  mentioned,  are  so 
common  and  well  known  as  to  be  virtually  a  part  of  the 
language.  They  are  taught  in  the  schools,  and  are  under- 
stood by  everyone  that  can  read  and  write.  Notice  will  be 
taken  of  the  initials  and  abbreviations  used  in  the  descrip- 
tion of  the  land  in  conveyances,  judicial  sales  and  assess- 
ments for  taxes  and  other  public  proceedings,^^  and  of  the 
meaning  of  abbreviations  in  very  general  use  in  business 
affairs.  There  are,  however,  certain  abbreviations  pe- 
culiar to  particular  trades  and  professions,  and  not  gener- 
ally known  to  any  but  the  members  thereof.  Thus  it  was 
very  properly  held  that  the  court  could  not  judicially  know 
the  meaning  of  the  printer's  marks,  "Oct.  3,  4t,"  at  the  foot 
of  an  advertisement,  and  could  not  interpret  them  without 
evidence  as  to  their  meaning.^  ^  The  court  has  refused  to 
take  judicial  notice  of  the  meaning  of  the  letters  C.  B.  &  Q. 
Ry.  Co.  ;^^  and  they  similarly  refused  judicially  to  know  that 

Heddcrich  v.  State,  101  Ind.  564,  51  this   country   it   has   for   many  years 

Am.  Kep.  768,  1  N.  E.  47   ("A.  M."  been  in  common  use,  and  has  acquired 

for  before  noon  and  "P.  M."  for  after-  the  meaning  given  by  the  authorities 

noon)  ;   Sheffield  Furnace  Co.  v.  Hull  cited,  which  is  not  at  all  obscure  or 

Coal  etc.  Co.,  101  Ala.  446,  14  South.  uncertain);  Birmingham  &  A.  E.  Co. 

672;    Kilmer    v.    Moneyweight    Scale  v.   Maddox,   155  Ala.   292,  46   South. 

Co.,  36  Ind.  App.  568,  76  N.  E.  271;  780  ("5x16"  for  five  inches  wide  and 

Vogt   V.    Schienebeck,   122   Wis.   4&1,  sixteen  inches  long) ;   Griffin   v.  Ers- 

106   Am.   St.  Kep.   989,  2   Ann.   Gas.  kine,  131  Iowa,  444,  9  Ann.  Cas.  1193, 

814,  67  L.  E.  A.  756,  100  N.  W.  820  109  N.  W.  13,  and  cases  cited  therein 

("P.  0.  B."  for  free  on  board);  Ala-  ("Pres."  for  president).     See  note  to 

bama  etc.  E.  Co.iv.  Organ  Power  Co.,  Topeka   v.    Stevenson,    17    Ann.    Cas. 

92  Miss.  781,  46  South.  254  ("O.  N."  492. 

for  order  notify)  ;   Topeka  v.  Steven-  97  Kile  v.  Town  of  Yellowhead,  80 

son,  79  Kan.   394,   131  Am.  St.  Hep.  111.  208;  Power  v.  Bowdle,  3  N.  Dak. 

297,   17   Ann,   Cas.   491,   99  Pac.   589  107,  44  Am.  St.  Kep.  511,  21  L.  E.  A. 

("E.  M.  L.  D."  for  retail  malt  liquor  328,  54  N.  W.  404;  Vivian  v.  State,  16 

dealer)  ;   Board  of  Commrs.  v.   Hider  Tex.  App.  262.     See  note  to  89  Am. 

(Colo.),  107  Pac.  1068   ("O.  K."  for  Dec.  692. 

all   right — correct.     By    no    means    a  98  Johnson   v.    Eobertson,    31    Md. 

classic  or  formal  phrase,  "0.  K."  may  478. 

have  no  title  to  be  classed  as  elegant  99  Aecolo  v.   Chicago  B.  &  Q.  Ry. 

Eng.lish,  but  in  the  business  life  of  Co.,  70  Iowa,  185,  30  N.  W.  503. 
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the  letters  N.  E.  K.  C.  stood  for  the  name  of  an  associa- 
tion;^"" nor  is  the  term  "guar"  recognized  as  an  abbrevia- 
tion for  guardian.!  The  Texas  courts  have  been  accused 
of  refusing  to  understand  judicially  the  meaning  of  the 
abbreviations  "Mo."  and  "La.";^  but  they  are  more  strin- 
gent than  the  courts  elsewhere  upon  the  matter  of  Judicial 
notice.  Thus  they  are  also  said  to  have  refused  to  admit  a 
judicial  knowledge  that  New  York  and  New  Orleans  were 
beyond  the  limits  of  their  state,  the  fact  not  being  averred, 
though  this  is  not  to  be  presumed  to  have  been  outside  of 
the  common  knowledge  of  people  of  Texas.^ 

§  132  (134).  Facts  not  within  the  knowledge  or  memory 
of  the  judge — Doubtful  cases. — ^It  goes  without  saying  that 
every  judge  upon  the  bench  would  disclaim  such  an  en- 
cyclopedic knowledge,  added  to  a  phenomenal  memory,  as 
would  serve  him  on  every  application  that  the  court  should 
take  judicial  cognizance  of  a  given  fact.  However  wide 
his  reading,  the  suggestion  of  some  matter  for  his  court's 
knowledge  and  notice  must  frequently  make  a  demand  upon 
him,  to  which,  without  some  means  of  reference  or  refresh- 
ing his  knowledge,  he  might  not  be  able  to  respond.  It 
does  not  necessarily  follow  that  the  judge  should  refuse 
to  take  judicial  notice  of  a  fact  when  his  memory  is  at 
faiilt  in  respect  to  the  same.  If  there  is  a  reasonable  doubt 
as  to  whether  judicial  notice  should  be  taken,  it  should  ex 
abundante  cautela  be  resolved  in  the  negative.*    It  fre- 

100  Van  Heusen  v.  Argenteau,   194  Co.  v.  Champion  (Ind.),  32  N.  E.  874; 

N.  Y.  309,  87  N.  E.  437.  Tirason    v.    Manufacturers    Coal    etc. 

1  O'Connor  v.  Decker,  95  Wis.  202,  Co.,  220  Mo.  5SQ,  119  S.  W.  565; 
70  N.  W.  286.  Dunphy  v.  St.  Joseph  Stock  Yards  Co., 

2  Ellis  V.  Park,  8  Tex.  205;  Russell  118  Mo.  App.  506,  96  S.  W.  301; 
V.  Martin,  15  Tex.  238;  Vivian  v.  Doyle  v.  City  of  New  York,  58  App. 
State,  16  Tex.  App.  262.  Div.  588,  69  N.  Y.  Supp.  120;   Miller 

3  Whitlook  V.  Castro,  22  Tex.  108;  v.  Texas  &  N.  0.  E.  Co.,  83  Tex.  51 S, 
Eussell  V.  Martin,  Stt2Jra.  18   S.   W.    954;    Brown   v.   Piper,    91 

*  Gunning  v.  People,  189  111.   165,  U.   S.   37,   23  L.   Ed.   200;    Aiiierienn 

82  Am,  St.  Eep.  433,  59  N.  E.  494;  Sulphite  etc.  Co.  v.  De  Grasso  Piiper 

People  V.  Board   of   Supervisors,   122  Co.,  157  Fed.  660,  87  C.  C.  A.  2G0. 
111.  App.  40;  Chicago  St.  L.  &  P.  R. 
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quently  happens  that  it  is  necessary  or  proper  for  the  court 
to  refer  to  sources  of  information  concerning  matters  which 
have  not  been  referred  to  in  the  evidence,  in  which  case  it 
is  his  duty  to  resort  to  any  source  of  information  which  in 
its  nature  is  calculated  to  be  trustworthy  and  helpful, 
always  seeking  first  for  that  which  is  most  appropriate;^ 
sometimes  too  concerning  matters  of  law,  and  in  either  case 
he  may  use  all  proper  means  for  satisfying  himself  in  any 
way  that  appears  to  him  satisfactory.  Sometimes  he  per- 
sonally knows  more  than  the  court  should  know  f  but  when 
he  feels  that  he  knows  less,  then  he  is  the  proper  conduit 
through  which  judicial  knowledge,  acquired  by  him  for  the 
purpose,  shall  be  conveyed,  in  order  that  the  court  may  be 
given  understanding  of  it.^    In  a  New  York  case  the  opinion 


5  Cosmos  Co.  V.  Gray  Eagle  Co.,  190 
VS.,  S.  301,  309,  47  L.  Ed.  1064,  24 
Sup.  Ct.  Rep.  860;  Caha  v.  United 
States,  152  U.  S.  211,  221,  38  L.  Ed. 
415,  14  Sup.  Ct.  Eep.  513;  Jones  v. 
United  States,  137  U.  S.  202,  216,  34 
L.  Ed.  691,  11  Sup.  Ct.  Bep.  80; 
Jenkins  v.  CoUard,  145  U,  S.  546,  560, 
36  L.  Ed.  812,  12  Sup.  Ct.  Eep.  868; 
Leonard  v.  Lennox,  181  Fed.  760. 

6  See  §  133,  post. 

t  White 'V.  Eankin,  90  Ala.  541,  8 
South.  118;  Gordon  v.  Tweedy,  74 
Ala.  232,  49  Am.  Bep.  813;  Cary  v. 
State,  76  Ala.  78;  Bogers  v.  Cady, 
104  Cal.  288,  43  Am.  St.  Eep.  100,  38 
Pac.  81;  People  v.  Mayes,  113  Cal. 
618,  45  Pac.  880;  People  v.  Williams, 
64  Cal.  87,  27  Pac.  939;  Merritt  y. 
Trinity  County,  8  Cal.  App.  168,  84 
Pac.  675;  State  v.  Main,  69  Conn. 
123,  61  Am.  St.  Eep.  30,  36  L.  E.  A. 
623,  37  Atl.  80;  State  v.  Morris,  47 
Conn.  179;  Hall  v.  O'Neil  Turpentine 
Co.,  56  Fla.  324,  16  Ann.  Cas.  738,  47 
South.  609;  Jones  v.  Lake  View,  151 
m.  663,  38  N.  E.  688;  McMillen  v. 
Blattner,  67  Iowa,  287,  25  N.  W.  245; 
Clare  v^  State,  5  Iowa,  509;  In  re 
Howard  County,  15  Kan.  194;  State 
Eridance  I — 41 


V.  Wagner,  61  Me.  178,  186;  White 
V.  Phoenix  Ins.  Co.,  83  Me.  279,  22 
Atl.  167;  Legg  v.  Annapolis,  42  Md. 
203 ;  Commonwealth  v.  Marzynski,  149 
Mass.  68,  21  N.  B.  228;  Whiton  v. 
Albany, City  Ins.  Co.,  109  Mass.  24; 
State  V.  Stearns,  72  Minn.  200,  219, 
75  N.  W.  210;  SchefSer  v.  Minneap- 
olis &  St.  L.  E.  Co.,  32  Minn.  518,  21 
N.  W.  711 ;  Eodgers  v.  KUne,  56  Miss. 
808,  31  Am.  Eep.  389;  Puckett  v. 
State,  71  Miss.  192,  14  South.  452; 
Gilbert  v.  Flint  etc.  B.  Co.,  51  Mich. 
488,  47  Am.  Eep.  592,  16  X.  W.  868; 
Bowen  v.  Missouri  Pac.  E.  Co.,  118 
Mo.  541,  24  S.  W.  436;  State  v.  Seib^ 
ert,  130  Mo.  202,  32  S.  W.  670 ;  State 
V.  Board  of  Commrs.,  34  Mont.  426, 
87  Pac.  450;  Ex  parte  Kair,  28  Nev. 
425,  6  Ann.  Cas.  893,  82  Pac.  453; 
Hall  V.  Brown,  58  N.  H.  93;  Attor- 
ney General  v.  Dublin,  38  N.  H.  459;; 
Coin  T.  Kahn,  14  Misc.  Bep.  255,  35 
N.  Y.  Supp.  829 ;  Hunter  v.  New  York 
0.  &  W.  E.  Co.,  116  N.  Y.  615,  6  L. 
E.  A.  246,  23  N.  B.  9;  Viemeister  v. 
White,  179  N.  Y.  235,  103  Am.  St. 
Bep.  859,  1  Ann.  Cas.  334,  70  L.  B.  A. 
796,  72  N.  E.  97;  Eowland  v.  Miller, 
130  N.  Y.  93,  22  L.  E.  A.  182,  34  N. 
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shows  tliat  the  court  had  referred  to  various  documents  and 
to  Pollard's  and  Greeley's  histories  of  the  Civil  War.*  In 
the  celebrated  Dred  Scott  case,  Chief  Justice  Taney  evi- 
dently had  resorted  not  only  to  judicial  decisions,  statutes, 
ordinances  and  works  of  history,  but  to  whatever  sources 
were  available  to  throw  light  upon  the  social  and  political 
condition  of  the  African  race  in  the  early  history  of  the 
country.''  Dr.  Wharton  illustrates  the  principle:^"  "The 
judge  may  consult  works  on  collateral  sciences  or  arts, 
touching  the  topic  on  trial.  He  may  draw,  for  instance, 
on  mythology,  in  order  to  determine  the  meaning  of  similes 
in  an  ambiguous  writing.i^     He  may  refer  to  almanacs  ;^^ 


E.  765.;  Commonwealth  v.  Alburger, 
1  Wtart.  (Pa.)  460;  Wainwriglit  v. 
Lake  Shore  etc.  R.  Co.,  11  Ohio  Cir. 
Deo.  530;  Jones  v.  United  States,  137 
U.  S.  202,  34  L.  Ed.  691,'  11  Sup.  Ct. 
Eep.  80';  The  Paquete  Habana,  175 
tJ.  S.  677,  44  L.  Ed.  320,  20  Sup.  Ct. 
Kep.  290;  Eichardson  County  School 
Dist.  No.  56  V.  St.  Joseph  F.  &  M. 
Ins.  Co.,  101  U.  S.  472,  25  L.  Ed. 
868;  Gardner  v.  Barney,  6  Wall.  (U. 
S.)  499,  18  L.  Ed.  890;  Underhill  v. 
Hernandez,  168  IT.  S.  250,  42  L.  Ed. 
456,  18  Sup.  Ct.  Eep.  83;  Town  of 
South  Ottawa  V.  Perkins,  94  TJ.  S. 
260,  24  L.  Ed,  154;  Brown  v.  Piper, 
91  IT.  8.  37,  23  L.  Ed.  200;  United 
States  V.  The  Montello,  11  Wall.  (U. 
S.)  411,  20  L.  Ed.  191;  United  States 
V.  One  Thousand  Five  Hundred  Bales 
of  Cotton,  "27  Fed.  Cas.  No.  15,958; 
Central  Trust  Co.  v.  Ashville  Land 
Co.,  72  Fed.  361,  18  G.  C.  A.  590; 
Foster  v.  Globe  Ventura  Syndicate, 
[1900]  1  Ch.  811,  69  L.  J.  Ch.  375, 
82  L.  T.  Sep.,  N.  S.,  253;  Taylor  v. 
Barclay,  2  Sim.  213,  57  Eng.  Eeprint, 
769,  7  L.  J.  Ch.,  0.  S.,  65,  29  Eev. 
Eep.  82,  2  Eng.  Ch.  213;  Clegg  v. 
Levy,  3  Campb.  166;  Neale  v.  Fry 
(cited  in  Sbainer  v.  Droitwieh,  1  Salk. 
281,  91  Eng.  Eeprint,  247);  Attorney 
General  v,  Drummond,  1  C.  .&  L.  210, 


1  Dr.  &  Wal.  353;  Simras  v.  Quebec 
etc.  E.  Co.,  22  L.  C.  Jur.  20 .  Ex  parte 
Dubois,  7  Eev.  Leg.  430;  Page  v. 
Faucet,  Cro.  Eliz.  227,  78  Eng.  Ee- 
print, 482;  Sedgwick,  Constr.  St. '& 
Const.  L.,  2d  ed.,  p.  26. 

8  Swinnerton  v.  Columbian  Ins.  Co., 
37  N.  Y.  174,  93  Am.  Dec.  560. 

9  Dred  Scott  v.  Sandford,  19  How. 
(U.  S.)  393,  15  L.  Ed.  666.  See,  also, 
the  late  cases:  Dana  v.  Hurst,  86 
Kan.  947,  122'  Pac.  1041;  Boldt  Co. 
V.  Turner,  199  Fed.  139. 

10  Whart.  Ev.,  §  282. 

11  United  States  v.  Teschmaker,  22 
How.  (U.  S.)  392,  16  L.  Ed.  35.3; 
Hoare  v.  Silverlock,  12  Jur.  695,  12 
Q.  B.  624,  116  Eng.  Eeprint,  1004. 

12  Allman  v.  Owen,  31  Ala.  167; 
Sprowl  V.  Lawrence,  33  Ala.  674; 
Louisville  etc.  E.  Co.  v.  Brinkerhoff, 
119  Ala.  606,  24  South.  892;  Mobile 
etc.  E.  Co.  V.  Ladd,  92  Ala.  287,  9 
South.  169;  People  v.  Chee  Kee,  61 
Cal.  404;  State  v.  Morris,  47  Conn. 
179;  Stewart  v.  Eosengren,  66  Neb. 
445,  92  N.  W.  586;  Montenes  v.  Metro- 
politan St.  E.  Co.,  77  App.  Div.  493, 
78  N.  Y.  Supp.  1059;  Cohn  v.  Kahn, 
14  Misc.  255,  35  N.  Y.  Supp.  829; 
Page  v.  Faucet,  Cro.  Eliz.  227,  78'  Eng. 
Eeprint,  482;  Tutton  v.  Baike,  5 
Hurl.  &  N.  649. 
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he  may  appeal  to  his  own  memory  for  the  meaning  of  a 
word  in  the  vernacular;^*  he  may,  as  to  the  meaning  of 
terms,  refer  to  dictionaries  of  science  of  all  classes;"  he 
may  determine  the  meaning  of  the  abbreviations  of  Christian 
names  and  offices,  and  of  other  common  terms  ;^^  as  to  a 
point  of  political  history  (e.  g.,  the  recognition  of  a  foreign 
government) ;  he  may  consult  the  executive  department  of 
the  state  ;^®  he  may  cause  inquiry  to  be  made  as  to  the 
practice  of  other  courts  ;^^  and  Lord  Hardwicke  went  so  far 
as  to  inquire  of  an  eminent  conveyancer  as  to  a  rule  of  con- 
veyancing practice.^®  And  so  the  court  may  have  recourse 
to  the  legislative  rolls  to  determine  the  construction  of  a 
statute.  "i» 


13  Eex  V.  Woodward,  1  Moo.  C.  C. 
323;  Clementi  v.  Golding,  2  Camp.  25; 
Mouflet  V.  Cole,  L.  R.  7  Ex.  70.  Aa 
to  local  idioms,  see  In  re  Bodminn 
Mines  Co.,  23  Beav.  370,  53  Eng.  Ee- 
print,  145;  Commonwealth  v.  Knee- 
land,  20  Pick.  (Mass.)  229. 

14  Cook  V.  State,  110  Ala.  40,  20 
South.  360;  State  v.  Main,  69  Conn. 
123,  61  Am.  St.  Kep.  30,  36  L.  E.  A. 
623,  37  Atl.  80;  Commonwealth  t. 
Mai-zynski,  149  Mass.  68,  21  N.  E. 
228;  Nelson  v.  Gushing,  2  Cush. 
(Mass.)  519,  532;  Commonwealth  v. 
Kneeland,  20  Pick.  (Mass.)  206; 
Eodgers  v.  Kline,  56  Miss.  808,  31 
Am.  Eep.  389;  Attorney  General  v. 
Dublin,  38  N.  H.  459,  516;  Kniskern 
V.  St.  John's  etc.  Lutheran  Churches, 
1  Sand.  Ch.  (N.  T.)  439;  Bogardus 
V.  Trinity  Church,  4  Sand.  Ch.  (N. 
Y.)  633,  724;  McKinnon  v.  Bliss,  21 
N.  Y.  206;  Gregory  v.  Baugh,  4  Kand. 
(Va.)  611;  Nix  v.  Hedden,  149  U.  S. 
304,  37  L.  Ed.  745,  13  Sup.  Ct.  Eep. 
881;  Jones  v.  United  States,  137  U. 
S.  202;  34  L.  Ed.  691,  11  Sup.  Ct.  Eep. 
80;  Brown  v.  Piper,  91  U.  S.  37,  23 
L.  Ed.  200;  Morris  v.  Harmer,  7  Pet. 

(U.  S.)  554,  8  L.  Ed.  781;  Evans  v. 
Getting,  6  Car.  &  P.  586,  25  Eng. 
Grim.  L.   587  j   Page's  Case,  1  Leon. 


242,  74  Eng.  Eeprint,  221;  Attorney 
General  v.  Drummond,  1  C.  &  L.  210, 

I  Dr.  &  Wal.  353 ;  Shore  v.  Attorney 
General,  9  Clarke  &  E.  355,  8  Eng. 
Reprint,  450;  Brounker  t.  Atkyns, 
Skin.  14,  90  Eng.  Eeprint,  8;  In  re 
St.  Catherine's  Hospital,  1  Vent.  149, 
86  Eng.  Eeprint,  102;  Stainer  ». 
Droitwich,  1  Salk.  281,  91  Eng.  Ee- 
print, 247;  Clementi  v.  Golding,  2 
Camp.  25. 

15  Stephen  v.  State,  11  Ga.  225; 
Moseley  v.  Mastin,  37  Ala.  216; 
Weaver  v.  McElhenon,  13  Mo.  89 ;  and 
see  Eussell  v.  Martin,  15  Tex.  238, 
and  other  Texas  cases  cited  to  §  131, 
ante,  note  2. 

16  Taylor  v.  Barclay;  2  Sim.  221,  57 
Eng.  Eeprint,  769;  Jones  v.  United 
States,  137  U.  S.  202,  34  L.  Ed.  691, 

II  Sup.  Ct.  Eep.  80. 

IT  Doe  V.  Lloyd,  1  Man.  &  G.  685; 
Chandler  v.  Grieves,  2  H.  Black.  606, 
note  a. 

18,  Willoughby  v.  Willoughby,  1 
Term  Eep.  772,  99  Eng.  Eeprint,  1366. 

19  Eex  V.  Jeffries,  1  Str.  446,  93 
Eng.  Eeprint,  626;  People  v.  Mayes, 
113  Cal.  618,  45  Pac.  860;  Hilton  v. 
Eoylance,  25  Utah,  129,  95  Am,  St. 
Eep.  821,  58  L.  R.  A.  723,  68  Pao.  660. 
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§  133  (135).  Facts  of  which  the  judge  has  special 
knowledge. — From  what  we  have  said  in  the  last  section,  it 
will  be  seen  that  there  are  occasions  on  which  the  knowledge 
of  the  judge  is  greater  than  that  which  the  court  should 
possess ;  and  it  is  hardly  necessary  to  state  that  the  judge 
has  no  right  to  act  upon  his  own  personal  or  special  knowl- 
edge of  facts  as  distinguished  from  that  general  knowledge 
which  might  properly  be  important  to  other  persons  of  in- 
telligence. More  than  two  hundred  years  ago  in  Sir  John 
Fenwick's  trial,  it  was  said  by  the  solicitor  general:  "I  do 
not  say  that  a  judge  upon  his  private  knowledge  ought  to 
judge,  he  ought  not.  But  if  a  judge  knows  anything 
whereby  the  prisoner  might  be  convicted  or  acquitted  (not 
generally  known),  then  I  do  say  he  ought  to  be  called  from 
the  place  where  he  sate  and  go  to  the  bar  and  give  evidence 
of  his  knowledge."^"  In  a  Utah  case  one  of  the  briefs  con- 
tained the  statement:  "The  fact  that  the  Utah  Nursery 
Company,  a  corporation,  is  a  foreign  corporation,  was  per- 
sonally known  to  the  county  judge,  had  been  admitted  in 
oral  argument  by  counsel  for  appellant  and  did  not  need 
to  be  proven."  The  court  said  that  nothing  in  the  record 
supported  the  statement  that  it  was  admitted  by  counsel 
that  the  corporation  was  a  foreign  corporation,  and  coun- 
sel would  not  seriously  contend  that  the  personal  knowledge 
of  the  judge  meets  the  requirements  of  the  law  that  proof 
of  the  fact  shall  be  made.^^     The  law  is  well  settled  upon 

30  13  How.  St.  Tr.  683,  667;   Carr  Wheeler   v.  Webster,   1   E.   D.   Smith 

V.   Pair,   92   Ark.   359,   19   Ann.    Caa.  (N.  Y.),  1;  Mannion  v.  luternatioual 

906,  122  S.  W.  659;  Dines  v.  People,  R.  Co.,  66  Misc.  Eep.  420,  121  N.  Y. 

39  111.  App.  565;  Stephenson  t.  State,  Supp.  263;  Mann  v.  County  Court,  58 

28  Ind.  272;   Mayor  of  New  Orleans  W.  Va.  651,  52  S.  E.  776;  Shafer  v. 

V.  Bipley,  5  La.  121,  25  Am.  Dee.  175;  City  of  Eau  Claire,  105  Wis.  239,  81 

Smith  V.  Moore,  3  How.   (Miss.)   40;  N.  W.  409;  Griffin  v.  Gibb,  2  Blaek 

State  V.  Edwards,  19  Mo.  674;   State  (U.  S.),  519,  17  L.  Ed.  353;  Bank  ot 

V.  Chase  County  School  Dist.  No.  24,  British   North   America  v.   Sherwood, 

38  Neb.   237,  56  N.  W.  791;   Brown  6  U.   0.  Q.  B.   213.     See   interesting 

•7.  Lincoln,   47  N.   H.   468;    Purdy  v.  discussion,  Thayer,  Prel.  Treat,  on  Ev., 

Erie  E.  Co.,  162  N.  Y.  42,  48  L.  E.  p.  291. 

A.  669,  56  N.  E.  508;  Cassidy  v.  Mc-  21  Utah  Nursery  Co.  v.  Marsh,  48 

Tarland,  139  N.  Y.  201,  34  N.  B.  893;  Colo.  211,  103  Pac.  302. 
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the  point  that  the  judge's  personal  knowledge  cannot  be 
used — in  criminal  cases  he  should  be,  if  not  a  witness, 
certainly  not  a  judge — in  civil  cases,  his  knowledge  must 
not  be  made  apparent  to  the  jury.  Where  his  knowledge 
is  concerning  his  profession,  members  of  it,  law  books,  laws 
outside  of  his  own  state  and  the  like,"  such  knowledge  may 
properly  be  excluded  from  the  list  of  those  things  which  be- 
ing strictly  personal  he  could  not  use,  and  may  be  made 
available  for  his  court.  A  judge,  for  example,  may  take 
notice  on  a  motion  to  strike  a  certificate  of  evidence  from 
the  files  on  the  ground  that  though  purporting  to  be  signed 
by  him,  it  was  not  in  fact  signed  by  him.^* 


§  134  (135).    Facts  of  which  jurors  take  "judicial"  no- 
tice.— Jurors  are  not  presumed  to  be  ignorant  of  what 


22  Hersehfeld  v.  Dexel,  12  Ga.  582 
Gates  V.  McClenahan  (Iowa),  103  N, 
W.  969;  Arayo  v.  Currel,  1  La.  528, 
20  Am.  Dec.  286;  Bust  v.  Landers, 
107  La.  549,  57  L.  E.  A.  353,  32  South 
95;  People  v.  McQuaid,  85  Mieh.  123 
48  N.  W.  161;  Matter  of  Van  Nos- 
trand,  3  Misc.  Eep.  396,  24  N.  Y, 
Supp.  850;  Trent  v.  Leehtman  Print' 
ing  Co.,  141  Mq.  App.  437,  126  S.  W. 
238;  Warnock  v.  Itawis,  38  Wash, 
144,  80  Pae.  297. 

23  Seerist  v.  Petty,  109  111.  188. 
Other  illustrations  will  be  found  in 
Wheeler  v.  Webster,  1  E.  D.  Smith 
(N.  Y.),  1  (knowledge  by  members 
of  the  court  of  a  defendant's  resi- 
dence) ;  Dines  v.  People,  39  111.  App. 
565  (knowledge  of  clerk's  knowledge 
of  an  order)  ;  Smith  v.  Moore,  4  Miss. 
40  (refusal  to  grant  administration 
to  one  on  the  ground  of  mania  a  potu 
as  known  to  the  judge)  ;  State  v.  Lin- 
coln Gas  Co.,  3S  Neb.  3.3,  56  N.  W. 
789  (judge's  personal  knowledge  of 
charges  for  gas-meters)  ;  Brown  v. 
Lincoln,  47  N.  H.  468  (judge's  knowl- 
edge of  a  signature  was  held  judicial 
— apparently  contrary  to  the  best  au- 


thority). In  Ee  Van  Nostrand's  Es- 
tate, 3  Misc.  Eep.  396,  24  N.  Y.  Supp. 
850,  where,  on  the  settlement  of  the 
account  of  an  administrator,  his  at- 
torney testified  that  the  credits 
claimed  by  the  administrator  on  ac- 
count of  attorneys'  fees  were  reason- 
able, it  was  held  that  the  court  could 
not  act  on  its  personal  knowledge  that 
such  items  were  greater  than  the  cus- 
tomary charges  for  similar  services, 
when  no  CTidence  contrary  to  that 
given  by  the  attorney  had  been  sub- 
mitted. This  seems  in  conflict  with 
the  decisions  in  California,  under 
which  the  courts  in  that  state,  when 
authorized  to  fix  the  value  of  the  ser- 
vices of  plaintiff's  attorney  in  fore- 
closure suits,  may  act  upon  their  own 
knowledge  of  what .  is  a  reasonable 
compensation,  and  in  the  absence  of 
any  evidence  on  the  svibject:  Edwards 
,'.  Grand,  121  Cal.  254,  53  Pac.  796; 
Hellier  v.  Russell,  136  Cal.  143.  68 
Pae.  581.  See  note  on  facts  of  which 
the  court  will  take  judicial  notice  ap- 
pended to  Green  v.  LineviUe  Drug  Co. 
(150  Ala.  112,  43  South.  216),  124 
Am.  St.  Eep.  17. 
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everyone  else  knows.^*  In  this  respect  they  occupy  the 
same  position  as  the  judge  with  regard  to  matters  of  com- 
mon knowledge  and  notoriety,  to  the  extent  that  justice 
may  be  done  without  proof  of  those  facts ;  for  example,  the 
usual  methods  of  railroad  transportation.^"  At  an  early 
stage  of  the  common  law  jurors  were  selected  because  of 
their  supposed  private  knowledge  of  the  facts  in  issue ;  and 
they  were  expected  to  use  such  knowledge.  "The  law  sup- 
posed them  to  have  knowledge  of  and  capacity  to  try  the 
Matter  in  Issue  (and  so  they  must),  though  no  Evidence 
were  given  on  either  side  in  court ;  but  to  this  the  Judge  is 
a  stranger,  i.  e.,  he  cannot  Judge  without  evidence  though 
the  Jury  may.  "^^  But  this  is  not  the  modern  rule.  Jurors 
cannot  properly  act  upon  their  mere  personal  or  private 
knowledge  of  special  facts  without  evidence;  for  example, 
they  cannot  properly  act  upon  their  own  private  knowledge 
of  the  character  of  parties  or  of  witnesses,^'^  or  of  the 
prices  of  commodities,  or  of  the  state  of  the  weather  at  a 
time  past,  or  generally  upon  knowledge  which  is  not  general 
and  common.  They  cannot  use,  for  instance,  their  own 
knowledge  of  a  witness,  or  their  individual  special  knowl- 
edge.^^   If  they  have  special  knowledge,  they  should  not 

2*  Commonwealth    v.     Peckham,     2  3  Harv.  Law  Rev.  300.     See  note  to 

Gray  (Mass.),  514.  State  v.  Gaymon,  31  L.  E.  A.  489-496. 

25  Long  V.  Stale,  94  Ark.  570,  127  27  Chattanooga  R.  L.  E.  Co.  v. 
S.  W.  961;  Greenway  v.  Taylor  Owen,  90  Ga.  265,  15  S.  E.  853; 
County,  144  Iowa,  332,  122  N.  W.  Schmidt  v.  Insurance  Co.,  1  Gray 
943;  Hillerbrand  v.  Co.,  141  Mo.  App.  (Mass.),  529;  Johnson  v.  Railway  Co., 
122,  121  S.  W.  326;  Moran  v.  Dover  91  Wis.  233,  64  N.  W.  753. 

etc.  R.  Co.,  74  N.  H.  500,  124  Am.  St.  28  Doggett  v.   Jordan,  2  Pla.  541; 

Rep.  994,  19  L.  R.  A.,  N.  S.,  920,  69  Pettyjohn  v.  Liebscher,  92  Ga.  149,  17 

Atl.  884;  Isaacson  v.  New  York,  C.  &  S.  E.  1007;   Chattanooga,  E.  &  C.  E. 

H.  E.  E,  Co.,  94  N.  Y.  278,  46  Am.  Co.  v.  Owen,  90  Ga.  265,  15  S.  E.  853; 

Eep.    142;    Waters-Pierce    Oil   Co.    v.  Hathaway  v.  Burlington  C.  R.  &  N.  R. 

Deselms,   18   Okl.    107,   89   Pac.   212;  Co.,   97   Iowa,    747,    66   N.   W.    892; 

McClintoek  v.  Charleston  etc.  Ry.  Co.,  Graver  v.  Hornburg,  26  Kan.  94;  Hil- 

83  S.  C.  58,  64  S.  E.  1009;  Hoagland  dreth  ,.  Googins,  91  Me.  227,  39  Atl. 
V.  Canfield,  160  Fed.  146 ;  Patent  But-  550;  Douglass  v.  Trask,  77  Me.  35; 
ton  Co.  V.  Consolidated  Fastener  Co.,  Schmidt  v.  New  York  Mut.   F.   Ins. 

84  Fed.  189.  Co.,   1   Gray    (Mass.),   529;    Murdoek 

26  Anonymous,  Law  of  Evidence,  v.  Sumner,  22  Pick.  (Mass.)  156;  Pat- 
published  in  1735,  cited  by  Thayer  in  terson   v.    Boston,   20   Pick.    (Mass.) 
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sit  as  jurors  but  should  convey  that  knowledge  to  the  court. 
Shaw,  C.  J.,^*  dealing  with  an  exception,  that  the  learned 
judge  instructed  the  jury,  that  as  the  evidence  of  value  was 
matter  of  opinion,  the  jury,  having  taken  a  view,  might 
exercise  their  own  judgment,  though  if  they  knew  of  any 
fact,  they  must  disclose  it  and  testify  to  it  in  open  court, 
said:  "It  appears  to  me  that  the  direction  of  the  court  in 
this  respect  was  singularly  well  guarded,  and  expressed 
with  great  accuracy  and  strictly  conformable  to  law." 
The  general  authorities  cited,  therefore,  as  to  common 
knowledge  apply,  as  a  rule,  to  jurors.  They  should,  in  the 
language  of  Barker,  J.,^°  take  with  them  their  knowledge 
and  experience  of  affairs,  and  are  not  only  at  liberty  to 
use  the  same  in  drawing  conclusions  from  the  evidence, 
but  ought  to  make  use  of  the  same.*^  And  they  may  act 
upon  and  take  notice  of  those  facts  which  are  of  such  noto- 
riety as  to  be  matters  of  common  knowledge.^^  For  ex- 
ample, jurors  may  use  their  own  experience  and  knowledge 
of  human  nature  in  weighing  evidence  and  passing  on  the 

159 ;    Burrows  v.   Delta   Transp.   Co.,  mals  as  to  fright,  etc. :  State  v.  Maine 

106  Mich.   582,   29  L.  E.  A.  468,  64  C.  R.  Co.,  86  Me.  309,  29  Atl.  1086; 

N.    W.    501;    Lenahan    v.    People,    3  as  to  modes  of  stopping  cars:  Swain 

Hun    (N.   Y.),   164;    Citizens'   St.   E.  v.  Fourteenth  St.  Ey.  Co.,  93  Gal.  179, 

Co.  V.  Burke,  98  Tenn.  650,  40  S.  W.  2-8   Pac.   829;    in   determining  value: 

1085;   Wharton  v.  State,  45  Tex.  2;  Parks   v.    Boston,    15    Pick.    (Mass.) 

Sherman  v.  Menominee  Eiver  L.  Co.,  198;    Murdock   v.    Sumner,    22    Pick. 

77  Wis.  14,  45  N.  W.  1079;  Johnson  v.  (Mass.)   156;  Head  v.  Hargrave,  105 

Superior  Eapid  Transit  R.  Co.,  91  Wis.  XJ.  S.  45,  26  L.  Ed.  1028 ;  as  to  the 

233,  64  N.  W.  753;  Head  v.  Hargrave,  natural  instincts  of  self-preservation: 

105  U.  8.  45,  26  L.  Ed.  1028;  United  Chicago  &  B.  I.  E7.  Co.  v.  Beaver,  199 

States  Y.  Fourteen  Packages  of  Pins,  111.  34,  65  IST.  E.   144;   Hopkinson  v. 

1  Gilp.  235,  25  Fed.  Cas.  No.  15,151.  Knapp  Co.,  92  Iowa,  328,  60  N.  W. 

29  Parks  V.  Boston,  15  Pick.  653;  Chase  v.  Railway  Co.,  77  Me.  62, 
(Mass.)  209.  52  Am.  Eep.  744. 

30  McGarrahan  v.  New  York  N.  H. .  32  State  v.  Maine  Cent.  Ry.  Co.,  86 
&  H.  R.  Co.,  171  Mass.  211,  50  N.  E.  Me.. 309,  29  Atl.  1086;  Commonwealth 
611.  V.    Peekham,    2    Gray    (Mass.),    514; 

31  McGarrahan  v.  New  York  etc.  R.  Briffitt  v.  State,  58  Wis.  39,  46  Am. 
Co.,  171  Mass.  211,  50  N.  E.  610;  Eep.  621,  10  N.  W.  39;  Head  v.  Har- 
Wills  V.  Lance,  28  Or.  371,  43  Pac.  grave,  105  TJ.  S.  45,  26  L.  Ed.  1028. 
384,  487;  Springfield  C.  R.  Co.  v.  See  note  to  State  v.  Gaymon,  31  L.  R. 
Hoeffner,  175  111.  634,  51  N.  E.  884.  A.  489. 

As  to  ciiaraoteristioi  of  domestic  ani- 
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credibility  of  witnesses.^*  As  to  historical  facts,  there 
seems  to  be  a  doubt,  created  by  a  Virginian  case,**  that 
jurors  would  not  be  permitted  to  use  them  as  evidence. 
The  doubt  has  been  cleared  up  in  a  New  York  decision.^' 
In  that  case  it  is  said:  "There  are,  no  doubt,  cases  in 
which  courts,  upon  questions  addressed  to  them,  maj^  take 
judicial  notice  of  matters  of  general  history  and  of  public 
and  universal  notoriety,  which  admit  of  no .  dispute ;  but 
upon  the  trial  of  issues  of  fact  by  a  jury,  if  reliance  is 
placed  upon  any  matters  of  this  sort,  some  evidence  of 
them  must  be  adduced.  In  all  the  early  cases  on  the  sub- 
ject, the  histories  relied  upon  were  produced  at  the  trial.  "^'' 
The  cause  of  the  misconception  appears  to  have  been  that 
the  judge  in  charging  the  jury  in  the  Virginian  case  had 
told  them  it  was  a  question  to  be  decided  upon  probabilities 
and  circumstances, ' '  among  which  it  was  lawful  f  oi'  the  jury 
to  consider  facts  connected  with  the  history  of  the  country 
as  if  formally  proved  to  them."  The  error  is  obvious.  It 
was  not  the  history  they  were  told  to  consider,  but  facts  con- 
nected with  it^ — any  facts — facts  which  might  be  known  to 
some  and  not  to  others  of  them.  As  a  matter  of  practice, 
however,  the  same  difficulty  is  not  likely  to  recur.  If  a 
party  intends  to  rely  on  a  fact  being  judicially  noticed,  the 
knowledge  of  the  court  is  invoked,  and  if  successfully  in- 
voked, then  ipso  facto  the  jury  has  cognizance  of  it.  But, 
as  the  New  York  and  Virginian  decisions  both  put  it,  if 
there  is  some  fact  connected  with  history  which  the  jury 

33  Jenny  Electric  Co.  v.  Branham,  allowed  it  to  be  "stiown  out  of  Speed's 

145  Ind.  314,  33  L.  E.  A.  395,  41  N.  Chronicles,    produced   in    court,    that 

E.  448.  Queen  Isabel  was  under  great  calam- 

3*  Gregory  v.  Baugh,  4  Rand.  (Va.)  ity  and  oppression,  and  what  was  then 

611.  determined   against   her,   was   not    so 

35  McKinnon  v.  Bliss,  21  N.  Y.  206.  much  from  the  right  of  the  thing,  as 

38  Thus,   in'  the   case   of   St.   Oath-  the  iniquity  of  the  times."     So,  in  the 

erine's  Hospital  (1  Vent.  149,  86  Eng.  case  of  Lord  Brounker  \.  Sir  R.  At- 

Reprint,  102),  where  the  question  was  Wns   (Skin.  14,  90  Eng.  Reprint,  8), 

as  to  the  right  of  a  queen  dowager  to  "Speed's  Chronicles   was  given  in  evi- 

appoint  a  master  of  the  hospital,  it  donee,   to   prove  the  death  of  Isabel, 

having  been  decided  in  4  Edivrivd  III  Queen  Dowager  of  Edward  II." 
that  she  had  no  such  right,  Lord  Halg 
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are  to  be  asked  to  consider,  tlien  there  must  be  some  proper 
foundation  laid.  If  the  judge  gives  his  sanction  then  the 
court  is  seised  judicially  and  as  we  shall  show  in  the  next 
section  the  knowledge  will  reach  the  jury.  The  two  caseS' 
referred  to  have  merely  declared  what  the  law  has  been  for 
a  long  time,  and  the  Virginian  decision  was  rendered  neces- 
sary by  a  faulty  charge  to  a  jury  in  the  first  instance. 

§  134a.  Pleading — Proof  and  procedure  in  respect  to 
facts  to  be  judicially  noticed. — Such  is  the  law  of  judicial 
notice,  and  it  remains  to  deal  with  the  force  with  and  the 
directions  in  w;hieh  it  may  be  applied  in  ordina,ry  pro- 
cedure. It  is  hardly  necessary  to  add  that  no  evidence  need 
be  given  of  those  facts  of  which  the  court  should  take  ju- 
dicial notice.  If  the  memory  of  the  judge  is  at  fault,  he 
may  refer  to  such  sources  of  information  as  have  already 
been  indicated,  or  he  may  refuse  to  take  judicial  notice 
of  the  matter  in  question,  until  the  party  asking  him  to  do 
so  can  produce  some  document  at  the  trial  by  which  his 
memory  may  be  refreshed.  It  has  been  held  repeatedly 
that  the  court  may  refuse  to  hear  evidence  concerning  that 
of  which  it  will  take  judicial  notice ;'''  although  it  is  not 
prejudicial  error  if  it  dpes.^^  It  has,  however,  been  held 
that  when  a  matter  is  one  which  should  be  within  the  ju- 
dicial knowledge  of  the  court,  it  is  to  be  determined  by  it  in 

37  Russell  V.  Huntsville  E.  L.  &  P.  893,  80  Pac.  463;  Ex  parte  Lair,  177 

Co.,  137  Ala.  627,  34  South.  855 ;  Cox  Fed.  789. 

V.  State,  68  Ark.  462,  60  S,  W.  27 ;  38  Cook  v.   State,   110   Ala.   40,   20 

Gaylor's  Appeal,  43  Conn.  82 ;  Lynn  South.  360 ;  Cox  v.  Board  of  Trustees, 

V.  People,  170  111.  527,  48  N.  E.  964;  161  Ala.  639,  49  South.  814;  Kansas 

State  V.  Chingren,  105  Iowa,  169,  74  City  S.  E.  Co.  v.  State,  90  Ark.  343, 

N.  W.  946 ;  Topeka  v.  Tuttle,  5  Kan.  119  S.  W.  288 ;   People  v.  Hagar,  52 

311;    White  v.   Phoenix   Ins.   Co.,   83  Cal.    171;   Williams  v.   State,   67   Ga. 

Me.   279,   22   Atl.    167;    Moynihan  y.  260;  Wabash  E.  Co.  v.  Campbell,  219 

Holyoke,  193  Mass.  26,  78  N.  E.  742;  El.  312,  3  L.  E.  A.,  N.  S.,  1092.  76 

Commonwealth  T.  Pear,  183  Mass.  242,  N.   E.   346;    Hizer  v.   State,   12   Ind. 

67    L.    E.    A.    935,    66    N.    E.    719;  330;    Grimes   v.   Eddy.   126   Mo.   168, 

Eodgers   v.   Kline,   56   Miss.   808,    31  47  Am.  St.  Eep.  653,  26  L.  R.  A.  638, 

Am.  Eep.  389;  Chapman  v.  Currie,  51  28  S.  W.  756;  Lendle  v.  Eobinson,  53 

Mo.  App.  40;  Ex  parte  Kair,  28  Nev.  App.  Div.  140,  65  N.  T.  Supp.  894. 
127,  113  Am.  St.  Rep.  817,  6  Ann.  Gas. 
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the  same  manner  as  a  legal  proposition,  and  cannot  be  made 
an  "issue"  between  the  parties  to  be  determined  by  the 
court  in  each  case  upon  conflicting  evidence  presented  in 
that  case.  For  the  purpose  of  informing  itself,  the  court 
might  inquire  of  others,  or  refer  to  books  or  documents,  or 
any  other  source  of  information  which  it  might  deem 
authentic,  but  its  action  in  this  respect  is  not  a  part  of  the 
trial  of  issues  in  the  action.  Matters  of  which  a  court  takes 
judicial  knowledge  are  uniform  and  fixed,  and  do  not  de- 
pend upon  uncertain  testimony;  and  the  failure  or  refusal 
of  a  trial  court  to  take  such  notice  does  not  prevent  the 
appellate  court  from  giving  proper  effect  thereto.^^  As 
we  have  stated,  if  there  is  a  doubt  as  to  the  propriety  of  tak- 
ing judicial  notice,  the  proper  methodls  for  the  court  to  dis- 
claim it  and  allow  it  to  be  proved  in  the  ordinary  way.  J 
fortiori,  if,  in  addition  to  the  court's  doubt,  there  is  any 
assertion  of  denial  of  the  fact  referred  to.*'  Briefly  stated, 
proof  is  never  required  of  a  fact  of  which  the  court  is 
bound  to  take  judicial  notice;*^  and  no  issue  can  be  joined 
upon  matter  judicially  known.*^  The  denial  of  such  a  fact 
cannot  be  pleaded,  and  it  is  not  admitted  by  demurrer.^* 
Once  a  fact  has  been  judicially  recognized  it  follows  that 
it  may  be  used  in  the  instructions  and  the  address  of  counsel 
to  the  jury.  For  example,  the  court  will  take  judicial  notice 
of  the  time  when  the  moon  rose  on  a  particular  night,  and 
it  may  inform  itself  from  any  source  of  information;  and 

89  Hunter  v.  New  York  etc.  E.  E.  issue.     It   was  not  held   that  it  was 

Co.,  116  N.  Y.  615,  6  L.  E.  A.  246,  23  necessary  for  a  plaintiff  suing  to  set 

N.  E.  9 ;  Eogers  v.  Cady,  104  Cal.  288,  forth  such  a  fact,   although  it  were 

43   Am.   St.   Rep.   100,   38   Pac.    81;  recited  by  a  public  statute;  but  sim- 

State  ¥.  Bailey,  16  Ind.  46,   79  Am.  ply   that   the   defendant   might    deny 

Doc.  405;  Gilbert  v.  Flint  &  P.  M.  E.  it  in  his  plea,  and  in  this  event  the 

Co.,  51  Mich.  488,  47  Am.  Eep.  592,  plaintiff  must  prove  it:  Lane  v.  Har- 

16  N.  W.  868.  ris,  16  Ga.  222. 

«  Dougherty  v.  Bethune,  7  Ga.  90.  41  Secrist  v.  Petty,  109  111.  188. 

In   the  last-named   case   the   decision  ■la  Board  of  Commrs.  v.  Burford,  93 

was,  that  the  recital  of  a  fact  in  a  Ind.  383;  Attorney  General  v.  Poote, 

public  statute  did  not  operate  to  es-  11  Wis.  14,  78  Am.  Deo.  689. 

top  a  party  defendant  from  denying  43  Cooke  v.  Tallman,  40  Iowa,  183. 
it  by  plea,  and  putting  the  fact  in, 
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it  is  not  competent  to  assail  the  correctness  of  an  instruc- 
tion to  the  jury  upon  that  subject  by  affidavits  contra- 
dictory of  the  correctness  of  the  statem'ent  of  the  court; 
and,  in  the  absence  of  manifest  error,  the  fact  as  stated  by 
the  trial  court  will  be  presumed  correct  on  appeal,  and 
appellant  must  show  affirmatively  that  the  court  erred  in 
its  statement.**  There  is  an  apparent  conflict  on  the  ques- 
tion whether  on  general  demurrer  judicial  notice  can  be 
used  of  facts  opposed  to  the  averments  of  the  complaint. 
We  shall  notice  specially  only  the  opinions  from  the  states 
of  California  and  Wisconsin  and  the  United  States  su- 
preme court  (which  decision  was  on  a  case  from  Cali- 
fornia), as  they  contain  sufficient  reference  for  purposes 
of  inquiry.  In  the  case  from  the  first-named  state,*^ 
Beatty,  C.  J.,  said:  "The  allegation  of  a  sound  conclusion 
of  law  is  always  regarded  as  superfluous  in  pleading,  and  the 
allegation  of  an  unsound  conclusion  is  entirely  disregarded. 
This  is  undeniably  true  with  respect  to  laws  establishing 
general  rules  of  right  or  obligation,  and  there  is  no  reason 
why  it  should  not  be  held  equally  true  in  respect  to  a  law 
which  merely  determines  the  status  of  a  particular  thing. 
Why  should  a  general  demurrer  to  a  complaint  be  overruled 
and  the  parties  required  to  proceed  to  the  trial  of  an  issue 
of  fact  when  the  court,  looking  to  a  law  of  which  it  is  bound 
to  take  notice,  can  clearly  see  that  one  of  the  essential  al- 
legations of  the  complaint  can  never  by  any  legal  possibil- 
ity be  proved?     What  useful  or  desirable  end  could  be 

a  People  v.  Mayes,  113  Cal.  618,  313,  &3  Pac.  838;  Hoagland  v.  Can- 
45  Pac.  860,  and  in  The  State  v.  field,  160  Fed.  146. 
LafEer,  38  Iowa,  422,  we  find:  "The  45  People  v.  Oakland  Waterfront 
court  was  authorized  to  take  judicial  Co.,  118  Gal.  234,  245,  50  Pac.  305,  cit- 
notice  that  the  town  of  Sigourney  was  ing  in  support  Cole  v.  Segraves,  88  Cal. 
the  county  seat  of  and  within  the  104,  25  Pac.  1109 ;  Faekler  v.  Wright, 
county  of  Keokuk,  and  to  so  tell  the  86  Cal.  210,  24  Pac.  996;  Rogers  v. 
jury":  Mobile  &  B.  E.  Co.  v.  Ladd,  92  Cady,  104  Cal.  290,  43  Am.  St.  Eep. 
Ala.  287,  9  South.  169 ;  Topeka  v.  100,  38  Pac.  81 ;  De  Baker  \.  Southern 
Zufall,  40  Kan.  47,  1  L.  B.  A.  387,  19  Cal.  By.  Co.,  106  Cal.  257,  46  Am.  St. 
Pac.  359;  Pearce  v.  Langfit,  101  Pa.  Eep.  237,  39  Pae.  610;  MuUan  t. 
507,  47  Am.  Eep.  737;  Cash  v.  State,  State,  114  Cal.  581,  34  L.  R.  A.  262, 
10  Humph.  (Tenn!)  Ill;  Spiking  v.'  46  Pac.  670,  and  referring  to  Chap- 
Consolidated   By.   etc.   Co.,   33   Utah,  man  v.  Wilber,  6  Hill  (N.  Y.),  475. 
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attained  by  shutting  its  eyes  to  the  certain  event  of  the 
litigation  and  putting  the  parties  to  the  trouble,  delay, 
and  expense  of  framing  and  preparing  to  try  issues  which 
can  have  no  influence  upon  the  final  result?  These  ques- 
tions answer  themselves,  and  make  it  entirely  clear  that 
there  are  no  considerations  of  expediency  or  convenience  to 

support   the   contention   of  appellant The    highest 

courts  of  other  states  have  followed  the  same  rule  in  the 
cases  cited  in  the  briefs  of  counsel,  to  which  we  deem  it 
unnecessary  to  make  more  particular  reference."*^  In 
the  Wisconsin  case  the  complaint  set  forth  inter  alia  that 
Rock  river  was  a  navigable  stream.  This  complaint  was 
demurred  to.  The  trial  court  sustained  the  defendant's 
demurrer  to  the  complaint,  on  the  ground  that,  notwith- 
standing the  averments  of  the  complaint  that  Eoek  river 
was  a  navigable  stream,  and  in  contradiction  of  such  aver- 
ments, the  judge  of  that  court  would  take  judicial  notice 
that  the  river  was  not  navigable  in  fact  for  logs,  lumber, 
timber,  or  rafts,  and  that  therefore  the  action  could  not  be 
maintained.  The  appellate  court  said  that  the  decision 
involved  a  proposition  of  which  they  could  not  approve, 
namely,  that  upon  a  question  of  the  kind  presented  by  an 
assertion  of  navigability  in  fact  for  some  public  purposes 
the  court  could  deprive  a  suitor  of  trial  or  hearing  and 
foreclose  him  upon  siich  inquiry  by  setting  the  court's 
own  knowledge  or  judicial  notice  in  opposition  to  the  aver- 
ments of  his  complaint.*^  In  the  case  in  the  United  States 
supreme  court*^  Mr.  Justice  Wayne  said:  "The  only  point, 
in  our  view  of  the  case,  when  it  was  on  its  hearing  in  the 
court  below,  was,  whether  the  complainant  had  not  shown, 
by  the  facts  stated  on  the  face  of  his  bill,  ai'tificial  as  it 

'  46  The  case  of  Southern  Pac.  E.  Co..  «  State  v.  Noreross,  132  Wis.  534, 

V.  Groeok,  68  Fed.  609,  followed  the  122  Am.  St.  Rep.  998,  112  N.  W.  40. 

opinion  of  Beatty,  C.  J.,  referred  to,  ,3  ^^.^      ^  ^^.^^   2  g^^^  ^^   g_j 

and  Borne  By.  &  Light  Co.  v.  Keel,  3  &               ;                 v          ^. 

Ga.  App.  769,  60  S.  B.  468   ("fairly  ^^^'  ^'^  ^-  ^^-  ^53,  followed  in  People 

construed,  the  petition  in  this  case  as-  '■   Michigan  Cent.  B.   Co.,  145  Mich. 

Berts  a  physical  impossibility,  and  ia  140',  108  N.  W.  772. 
therefore  demurrable"). 
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may  be  in  point  of  form,  a  case  for  relief  within  the  juris- 
diction of  a  court  of  equity.  We  think  it  to  be  so,  and  shall 
remand  it  to  the  court  below  for  amendment  and  further 
procedure,  as,  in  the  judgment  of  that  court,  the  case  may 
require.  We  further  observe  that  the  filing  of  a  general 
demurrer  was  not,  on  the  pleadings  and  facts  of  the  case, 
a  proper  defense.  The  defendants  might  have  resorted  to 
a  plea  alleging  matter,  which,  if  appearing  on  the  face  of 
the  bill,  would  have  been  a  good  cause  of  demurrer,  or  the 
bill  should  have  been  answered.  The  demurrer  filed  was 
a  denial,  in  form  and  substance,  of  the  right  of  complainant 
to  have  his  case  considered  in  a  court  of  equity,  but  an  ad- 
mission that  all  the  allegations  of  it  which  were  properly 
pleaded  were  true.  In  respect  to  what  was  said  in  the 
argument  that  this  court  would,  on  the  general  demurrer  of 
the  defendants,  judicially  notice  the  acts  of  California  re- 
lating to  the  Harbor  of  San  Francisco  and  particularly  of 
the  Water  Lot  Act  of  the  26th  March,  1851,  we  will  only 
remark  that  we  should  do  so  if  the  pleading  in  the  case 
was  such  as  permitted  it  to  be  done,  and  if  we  did  not  think, 
as  we  have  already  said,  that  upon  that  plea  that  the  cause 
should  not  have  been  dismissed,  and  that  the  courts  should 
have  ruled  in  favor  of  the  complainant."  In  the  face  of 
this  apparent  conflict,  the  seeker  for  the  correct  proposi- 
tion, outside  of  the  necessary  regard  to  the  laws  of  the  state 
in  which  his  action  will  be  tried,  will  be  forced  to  the  con- 
clusion that  a  demurrer  will  not  be  aided  by  facts  of  which 
the  court  is  required  to  take  judicial  notice  to  the  extent 
of  requiring  the  court  to  find  the  fact  against  a  direct  ad- 
mitted averment.  When  it  is  remembered  that  judicial 
notice  may  be  combated  by  evidence  from  the  opponent 
when  its  aid  is  invoked  by  a  party,*^  it  appeals  persuasively 
to  our  reason  that  the  conclusion  of  an  anticipated  trial 
should  not  be  thus  reached  on  the  demurrer.  True  it  is 
that  there  can  be  no  combat  as  to  the  court  taking  judicial 
notice  of  the  laws,  and  the  apparently  conflicting  cases  may 

49  State  V.  Norcross,  supra. 
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well  be  reconciled  by  regarding  the  sound  law  to  be  that 
the  judge  must  exercise  that  knowledge  of  the  laws  of  his 
country  in  dealing  with  a  demurrer  to  a  complaint  which 
carries  a  claim  in  contravention  of  such  laws,  but  that 
where,  in  order  to  defeat  such  claim,  it  would  be  necessary 
to  take  judicial  notice  of  facts  of  which  the  courts  do  ordi- 
narily take  judicial  notice,  the  demurrer  must  be  dealt  with 
on  the  basis  of  the  facts  appearing  in  the  complaint.  In 
the  one  case  it  is  the  judge's  knowledge  of  the  law;  in  the 
other  his  knowledge  that  certain  facts  are  judicially  no- 
ticed; in  the  one  case  he  must  take  notice,  while  in  the 
other  there  is  no  compulsion,  and  in  this  latter  case,  the 
nature  of  the  subject,  the  issue,  the  apparent  justice  of  the 
case,  the  court's  own  information,  and  the  means  of  infor- 
mation at  hand  are  factors  in  determining  the  judicial  cog- 
nizance.^" There  is  no  necessity  either  to  plead  or  prove 
any  fact  of  which  judicial  notice  will  be  taken,  since  it  is 
of  the  very  essence  of  such  facts  that  they  are  of  common 
knowledge,  and  on  the  principle  that  it  is  not  good  plead- 
ing to  set  out  the  law  at  length,  the  court  will  strike  out 
that  of  which  judicial  notice  will  be  taken.^^     The  pleader 

50  Pbrter  v.  Waring,  2  Abb.  N.  C.  Ins.  Off.  v.  Western  Woolen  Mill 
230,  and  the  pithy  note  of  Mr.  Abbott  Co.,  72  Kan.  41,  82  Pac.  513;  West 
thereto.  v.   City   of   Columbus,   20   Kan.   633; 

51  Louisville  &  N.  R.  Co.  v.  Mother-  City  of  Solomon  v.  Hughes,  24  Kan. 
shed,  97  Ala.  261,  12  South.  714;  St.  211;  EUia  v.  Eeddin,  12  Kan.  306; 
Louis,  Iron  Mt.  &  S.  R.  Co.  v.  State,  Pedigo  v.  Commonwealth,  24  Ky. 
68  Ark.  561,  60  S.  W.  654;  French  Law  Eep.  1029,  70  S.  W.  659;  Chesa- 
y.  Senate,  146  Cal.  604,  2  Ann.  Cas.  peake  &  Ohio  Canal  Co.  v.  Baltimore 
756,  69  L.  E.  A.  556,  80  Pac.  1031;  &  0.  E.  Co.,  4  Gill  &  J.  (Md.)  1,  63; 
Tweedy  v.  Jarvis,  27  Conn.  42;  State  Taylor  v.  Lodge,  101  Minn.  72,  118 
V.  Main,  69  Conn.  123,  61  Am.  St.  Eep.  Am.  St.  Eep.  606,  11  Ann.  Cas.  260, 
30,  36  L.  E.  A.  623,  37  Atl.  80;  Gun-  n  L.  E.  A.,  N.  S.,  92,  111  N.  W.  919; 
ning  V.  People,  189  111.  165,  82  Am.  Peterson  v.  Village  of  Cokato,  84 
St.  Eep.  433,  59  N.  E.  494;  Sanford  Minn.  205,  87  N.  W.  615;  Garth  v. 
V.  Gaddis,  13  HI.  329 ;  Goodman  v.  Caldwell,  72  Mo.  622 ;  State  v.  Lingle, 
People,  228  111.  154,  81  N.  E.  830;  128  Mo.  528,  31  S.  W.  20;  State  v. 
Chicago  B.  &  Q.  E.  Co.  y.  Warner,  108  Scott,  59  Neb.  499,  81  N.  W.  305; 
111.  538;  Secrist  v.  Petty,  109  111.  188;  Eedell  v.  Moorea,  63  Neb.  219,  93  Am. 
Haramanu  v.  Mink,  99  Ind.  279 ;  State  St.  Eep.  431,  55  L.  E.  A.  740,  88  N. 
V.  Downs,  148  Ind.  324,  47  N.  E.  ^70;  W.  243;  George  v.  State,  59  Neb.  163, 
Cloush  V.  Goggins,  40  Iowa,  325;  Sun  80  N.  W.  486;  Hall  v.  Brown,  58  N. 
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has  to  face  either  the  Scylla  of  the  demurrer  or  the  Charyb- 
dis  of  not  having  pleaded  that  which  he  expected  the  court 
would  judicially  notice  but  did  not.  Of  the  two  evils  he 
will  assuredly  choose  the  risk  of  the  demurrer,  and  thus  be 
assured  by  the  intimation  given  if  it  is  sustained,  that 
there  will  exist  no  necessity  for  proof  of  the  otherwise 
doubtful  proposition.  Nor  can  parties  stipulate  judicial 
notice  out  of  existence  by  agreements  or  admissions.  For 
example,  courts  do  not  allow  parties  to  stipulate  or  agree, 
or  admit  by  pleading,  that  a  statute  was  not  properly  or 
constitutionally  passed  by  the  legislature.  If  the  constitu- 
tion has  not  been  complied  with  in  the  passage  of  an  act, 
that  fact  must  be  shown  by  the  printed  journals,  or  the  cer- 
tificate of  the  Secretary  of  State,  the  custodian  of  legisla- 
tive proceedings.  Such  fact  cannot  rest  in  parol.^-  And 
unless  the  journal  shows  affirmatively  that  the  constitu- 
tional directions,  were  not  complied  with,  it  must  be  pre- 
sumed that  they  were  foUowed.^^ 

H.   93;   Viemeister  v.  White,   179   N.  1050;  Durch  v.  Chippewa  Co.,  60  Wis. 

Y.  235,  103  Am.  St.  Eep.  859,  1  Ann.  227,   19  N.  W.   79;   King   v.   Gallun, 

Cas.  334,  70  L.  E.  A.  796,  72  N.  E.  .  109  U.  S.  99,  27  L.  Ed.  870,  3  Sup. 

97;  Pugh  V.  State,  2  Head   (Tenn.),  '  Ct.  Eep.   85;   Crawcour  v.  Salter,   18 

227;   Clement  v.  Graham,  78  Vt.  290,  Ch.  Div.  30.     ' 

63  Atl.  146;  Page  v.  McClure,  79,  Vt.  52  Happel  v.  Brethauer,  70  111.  166, 

83,  64  Atl.   451;    Satterfield  v.   Com-  22  Am.  Eep.  70. 

monwealth,    105    Va.    867,    52    S.    E.  53  Schuyler   Co.   y.   People,    25   111. 

979;  Bolton  v.  Ovitt,  80  Vt.  362',  67  181;  Euss  v.  City  of  Boston,  157  Mass. 

Atl.  881;   Hart  v.  Baltimore  &  0.  E.  60,  31  N.  E.  708;    Attorney  General 

Co.,  6  W.  Va.  336;  O'Brien  L.  Co.  v.  v.  Eice,  64  Mich.  385,  31  N.  W.  2031 
Wilkinson,  123  Wis.   272,  101  N.  W.  ' 
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§  172.     Same — Rebuttal  or  Explanation   of  Irrelevant   Testimony. 
§  173.     General  Rules  as  to  Relevancy. 
§  174.     Province  of  Judge  and  Jury. 
§  174a.  Same — Illustrations  of  Questions  of  Law. 
§  174b.  Same — Illustrations  of  Questions  of  Fact. 
§  175.     Same — Mixed  Questions  of  Law  and  Fact. 
§  175a.  Same — Construction  of  Writings — Statutes,  etc. 
§  175b.  Same — Limitation  of  the  Rule  as  to  Writings. 
§  175c.  Same — Criminal  Oases — The  Court  Decides  Questions  of  Law. 
§  175d.  Review. 

§135(136).  Relevancy  — In  general,  —  It  frequently 
happens  that  the  study  of  a  department  of  a  subject  neces- 
sitates a  reference  to  the  fundamental  terminology,  and 
experience  has  shown  that  words  of  every-day  use  some- 
times prove  elusive  when  their  real  meaning  in  the  required 
connotation  is  to  be  captured.  Among  lawyers  ' '  relevant ' ' 
and  "relevancy"  are  as  of  common  use  as  "parol  evi- 
dence" and  "burden  of  proof,"  but  suddenly  confronted 
with  the  query  of  what  is  relevancy,  a  satisfying  definition 
will  be  more  often  anticipated  than  obtained.  The  collo- 
quial meaning  of  the  term  helps  but  little.  That  relevant 
ordinarily  means  pertinent  or  applicable  to  the  purpose 
carries  no  information  as  to  its  legal  signification.  The 
meaning  according  to  the  Scottish  law  comes  nearer  to  our 
conception  of  it,  namely,  the  sufi&cienoy  in  law  of  what  is 

Evidence  1^43 
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alleged  in  support  or  defense  of  an  action.*  Applied  to 
testimony,  the  meaning  of  the  word  "relevant"  is  that  it 
directly  touches  upon  the  issue  which  the  parties  have 
made  by  their  pleadings,  so  as  to  assist  in  getting  at  the 
truth  of  it.  "Whatever  testimony  was  offered,  which 
would  assist  in  knowing  which  party  spoke  the  truth  of  the 
issue,  was  relevant;  and  when  to  admit  it  did  not  override 
other  formal  rules  of  evidence  it  ought  to  have  been 
taken.  "2  it  is  not  necessary,  however,  that  it  should  in 
itself  bear  directly  upon  the  point  in  issue,  for,  if  it  be  but 
a  link  in  the  chain  of  evidence  tending  to  prove  the  issue 
by  reasonable  inference,  it  may  nevertheless  be  relevant.^ 
"Of  all  rules  of  evidence,  the  most  universal  and  most  obvi- 
ous is  this,  that  the  evidence  adduced  should  be  alike 
directed  and  confined  to  matters  which  are  in  dispute,  or 
which  form  the  subject  of  investigation.  The  theoretical 
propriety  of  this  rule  never  can  be  a  matter  of  doubt,  what- 
ever difficulties  may  arise  in  its  application.  The  tribunal 
is  created  to  determine  matters,  which  either  are  in  dispute 
between  contending  parties  or  otherwise  require  proof;  and 
anything  which  is  neither  directly  nor  indirectly  relevant  to 
those  matters  ought  at  once  to  be  put  aside,  as  beyond  the 
jurisdiction  of  the  tribunal,  and  as  tending  to  distract  its 
attention  and  to  waste  its  time.  'Frustra  probatitr  quod 
probatumnon  relevat.'  "*  Notwithstanding  the  great  im- 
portance of  this  rule  it  will  not  be  necessary  to  give  it  so 
elaborate  a  discussion  as  some  of  the  other  rules  of  evi- 
dence. Other  chapters  of  the  work  abound  in  illustrations 
of  the  subject.  For  example,  the  subjects  of  admissions, 
opinion  evidence,  res  gestae,  hearsay,  book  entries  and  even 
other  subjects,  might  logically  enough  be  grouped  under 
the  general  title  of  relevancy.    But  it  is  deemed  best  to 

1  See    Standard   Dictionary.  v.  Harris,  131  111.  482,  23  N.  E.  G26; 

2  Platner  v.  Platner,  78  N.  Y.  90  Huntington  v.  Attrill,  118  N.  Y.  365, 
(the  word  comes  from  the  Freneli,  23  N.  E.  544;  San  Antonio  Traction 
reliever,  to  assist) ;  Prior  v.  Oglesby,  Co.  v.  Higdon  (Tex.  Civ.  App,),  123 
50  Fla.  248,  39  South.   593.  S.  W.  732. 

3  Schuehardt    v.     Allen,     1     Wall.  4  Best,  Ev.,  lOtli  ed.,  §  251. 
(U.  S.)   359,  17  L.  Ed.  642;  Hunter 
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adopt  tlie  more  usual  classifications,  and  therefore  under 
this  heading  we  shall  only  illustrate  the  meaning  of  the 
general  rule  and  treat  of  certain  classes  of  testimony,  which 
form  apparent  exceptions  to  the  rule,  and  which  are  not 
discussed  in  other  chapters.  According  to  Stephen,  "the 
word  'relevant'  means  that  any  two  facts  to  which  it 
is  applied  are  so  related  to  each  other  that  according  to  the 
common  course  of  events,  one  either  taken  by  itself  or  in 
connection  with  other  facts  proves  or  renders  probable  the 
past,  present  or  future  existence,  or  nonexistence  of  the 
other."®  Wharton  defines  relevancy  as  "that  which  con- 
duces to  the  proof  of  a  pertinent  hypothesis.""  In  the 
courts  there  have  been  several  attempts  to  get  closer  to  a 
pregnant  definition.  Unless  excluded  by  some  rule  or  prin- 
ciple of  law,  any  fact  may,  be  proved  which  logically  tends 
to  aid  the  trier  in  the  determination  of  the  issue.  Evi- 
dence is  admitted,  not  because  it  is  shown  to  be  competent, 
but  because  it  is  not  shown  to  be  incompetent.  No  precise 
and  universal  test  of  relevancy  is  furnished  by  the  law.  The 
question  must  be  determined  in  each  case  according  to  the 
teachings  of  reason  and  judicial  experience.  "If  the  evi- 
dence offered  conduces  in  any  reasonable  degree  to  estab- 
lish the  probability  or  improbability  of  the  fact  in  contro- 
versy, it  should  go  to  the  jurj^"  The  question  as  to  its 
admission  or  rejection  addresses  itself  to  the  court  as  one 
to  be  answered  with  a  view  to  practical,  rather  than  theo- 
retical considerations.''  One  fact  is  relevant  to  another 
fact  whenever,  according  to  the  common  course  of  events, 
the  existence  of  'the  one,  taken  alone  or  in  connection  with 

B  Stephen,  Ev.,  art.  1,  p.  4;  Plat-  Stockton  Iron  Works  v.  Walters,   18 

ner  v.  Platner,  78  N.  Y.  90;  Cole  v.  Cal.  App.  373,  123  Pae.  240. 

Boardman,  63  N.  H.  580,  4  Atl.  572;  6  1  Whart.    Ev.,    §    20;    Interstate 

Loeke  v.  Kraut,  85  Conn.  486,  83  Atl,  Commerce   Commission  v.  Baird,   194 

626.     Eor  example,  in  an  action  for  U.  S.  25,  44. 

the  price  of  a  shaft  for  a  steamer,  7  Plumbv.  Coirtia,  66  Conn,  154,  33 

which   was    defended   on    the    ground  Atl.  998;  Insurance  Co.  v.  Weide,  11 

of  defects,  it  was  irrelevant  to  show  Wall.    (U.   S.)    438,   20   L.   Ed.   197; 

what  the  effect  on  the  steamer  would  Thayer,  Cas.  Ev.,  2,  3. 
have    been    had    such    shaft    broken: 
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other  facts,  renders  the  existence  of  the  other  certain  or 
more  probable.*  In  the  application  of  the  principle  that 
whatever  is  relevant  is  admissible,  on  which  the  common 
law,  as  to  the  reception  of  evidence,  has  been  built,  courts 
do  not  forget  that  trials  must  be  kept  within  reasonable 
bounds  as  to  the  time  they  occupy  and  the  range  they 
cover.  Evidence  may  be  i-elevant  and  yet  its  relevancy 
may  be  so  slight  and  inconsequential  that  to  receive  it 
would  be  to  distract  attention  that  ought  to  be  concen- 
trated on  what  bears  directly  on  vital  points,  and  to  con- 
fuse rather  than  to  illuminate  the  case.  In  determining 
whether  any  particular  testimony  offered  on  a  jury  trial 
belongs  to  this  category  or  not,  a  certain  discretion  is  neces- 
sarily vested  in  the  presiding  judge.®  "Eelevancy,"  as 
that  term  is  used  by  writers  on  the  law  of  evidence,  omit- 
ting metaphysical  distinctions,  is  that  which  "conduces  to 
prove  a  pertinent  theory  in  a  case."*"  But  in  view  of  the 
complexity  of  human  affairs  and  the  infinite  variety  which 
questions  of  fact  assume  in  courts  of  justice,  it  is  obvious 
that  no  definition  of  the  term  "relevancy"  can  be  very  sat- 
isfactory or  afford  any  very  practical  aid.**  Reforms  in 
the  rules  of  pleading  have  no  doubt  simplified  the  subject, 
and  it  is  no  longer  necessary  in  a  work  upon  evidence  to 
elaborately  discuss  the  different  forms  of  issues,  or  the  sub- 
ject of  variance,  or  other  subjects  connected  with  the  tech- 
nicalities of  pleading.  But  there  is  no  definition  or  statute 
or  theory  of  relevancy  which  can  very  greatly  aid  in  solv- 
ing the  constantly  recurring  problem,  whether  a  given  fact 
offered  in  evidence  is  relevant  to  prove  the  proposition  in 
issue.     Thayer,  who  seems  of  all  the  writers  on  evidence 

8  State  V.  Blake,   69   Oonn.  €4,  '36  Brewing    Co.,    78    N.    J.    L.    300,    73 
Atl.  1019.  Atl.  231;  San  Antonio  T.  Co.  v.  Hig- 

9  Baldwin,  C.  J.,  in  State  v.  Sebas-  don     (Tex.    Civ.    App.),    123    S.    W. 
tion,  81  Conn.  1,  69  Atl.  1054.     See,  732. 

also,  Eosenstein  V.  Fair  Haven  &W.  R.  10  Levy  v.  Campbell    (Tex.),  20  S. 

Co.,  78  Conn.  29,  60  Atl.  1061;  Leon-  W.  196. 

ard  V.  Gillette,  79  Conn.  664,  66  Atl.  ii  Thayer,  Prelim.   Tr.   on   Ev.,  p. 

502;  Crosby  v.  Wells,  73  N.  J.  L.  790,  265;  Plnmb  v.  Curtis,  66  Conn.  154, 

67   Atl.   295;   Fishman  v.   Consumers'  33  Atl.  998. 
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to  have  not  only  acquired  a  giant  grasp  of  Ms  subject,  but 
to  have  combined  with  it  a  Byronic  facility  of  diction  and 
clarity  of  expression,  says:^^  "There  is  a  principle — not  so 
much  a  rule  of  evidence  as  a  presupposition  involved  in  the 
very  conception  of  a  rational  system  of  evidence,  as  con- 
trasted with  the  old  formal  and  mechanical  systems — which 
forbids  receiving  anything  irrelevant,  not  logically  proba- 
tive. How  are  we  to  know  what  these  forbidden  things 
are  ?  Not  by  any  rule  of  law.  The  law  furnishes  no  test  of 
relevancy.  For  this,  it  tacitly  refers  to  logic  and  general 
experience, — assuming  that  the  principles  of  reasoning  are 
known  to  its  judges  and  ministers,  just  as  a  vast  multitude 
of  other  things  are  assumed  as  already  sufficiently  known 
to  them.  "^^  The  same  imle  applies  in  criminal  as  in 
civil  cases.^*  The  rules  of  logic  are  therefore  called  into 
operation  to  determine  the  question  of  relevancy;  and  it 
may  be  said  generally  that,  whatever  naturally  and  logic- 
ally tends  to  establish  a  fact  in  issue  is  relevant,  and  that 
which  does  not  answer  these  requirements  is  not.  In  other 
words,  the  testimony  offered  must  be  logically  probative 
of  the  matter  to  be  proved,  and  if  it  is  it  is  legally  rele- 
vant. ^^ 

12  At  the  risk  of  the  eulogy  con-  162  Ala.  295,  136  Am.  St.  Rep.  24, 
tained  in  these  words  being  thought  50  South.  136;  Woodstock  Iron  Works 
extravagant,  it  is  well  to  say  they  are  v.  Kline,  149  Ala.  391,  43  South, 
advisedly  adopted  in  speaking  of  Pro-  362 ;  Vernon  v.  Wedgeworth,  148  Ala. 
fessor  Thayer.  From  the  careful  490,  42  South.  749;  Bolton  v.  State, 
perusal  and  study  of  his  work  it  may  146  Ala.  691,  40  South.  409;  Dobbins 
unhesitatingly  be  said  that  he  im-  v.  Little  Rock  R.  etc.  Co.,  79  Ark.  85, 
presses  his  great  subject  with  a  9  Ann.  Oas.  84,  95  S.  W.  794;  Green 
marked  individuality  and  an  origi-  v.  State,  59  Ark.  246,  27  S.  W.  5; 
nality  of  treatment  which  is  as  exhil-  Riverside  Water  Co.  v.  Gage,  108 
arating  as  it  is  instructive.  Cal.  240,  41  Pac.  299;  Luitweiter  etc. 

13  Thayer,  Prel.  Treat,  on  Ev.,  Co.  v.  Ukiah  Water  etc.  Co.,  16  Cal. 
264.  Although  the  code  states  have  App.  198,  116  Pac.  707;  Enst  Shore 
enacted  that  certain  facts  shall  be  Lumber  Co.  v.  Healy-Tibbits  Constr. 
relevant,  it  is  apparent  that  the  in-  Co.,  15  Cal.  App.  407,  114  Pac.  1016; 
stances  of  testimony  made  relevant  O'Rourke  v.  Finch,  9  Cal.  App.  324,  99 
by  statute  only  emphasize  the  ab-  Pac,  392;  Breuner  Co.  v.  King,  9 
sence  of  a  test.  Cal.  App.  271,  98  Pac.  1077;  State  v. 

14  Bell  V.  Troy,  35  Ala.  184.  SphastiaTi,  80  C/Onn.  1,  69  Atl.  1054; 
IB  Marx  V.  Kilby  etc,  Mach.  Wks.,      Floral  C.  Co.  v.  Dillon,  83  Conn.  65, 
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While  this  proposition,  of  course,  includes  direct  evidence, 
it  does  not  exclude,  as  irrelevant,  evidence  of  facts  not  di- 


74  Atl.  82;  Plumb  v.  Curtis,  66  Conn. 
154,  33  Atl.  998;  Beach  v.  Sehroeder, 
47  Colo.  312,  107  Pae.  271;  Colorado 
etc.  B.  Co.  V.  McGarry,  41  Colo.  398, 
92  Pac.  915;  Hanuan  v.  Anderson,  15 
Colo.  App.  433,  62  Pac.  961;  Dough- 
erty V.'  White  (Del.),  80  Atl.  237; 
Melrose  Mfg.  Co.  v.  Kennedy,  59 
Fla.  312,  51  South.  595;  Vaughan's 
Seed  Store  v.  Stringf ellow, '  56  Fla. 
708,  48  South.  410;  Clary  v.  Isom,  56 
Fla.  236,  47  South.  919;  Alexander 
V.  State,.  7  Ga.  App.  88,  66  S.  E.  274; 
Langston  v.  Postal  Tel.  Cable  Co.,  6 
Ga.  App.  833,  65  S.  B.  1094;  Tow- 
aliga  Falls  Power  Co.  v.  Sims,  6  Ga. 
App.  749,  65  S.  E-.  844;  Summitt 
Wagon  Co.  v.  Lowery,  6  Ga.  App.  147, 
64  S.  B.  489;  Chicago  City  K.  Co.  y. 
Lannon,  212  111.  477,  72  N.  B.  585; 
Razor  v.  Razor,  149  111.  621,  36  N.  E. 
963;  Southern  Collegiate  Inst.  'v. 
Avery,  157  III.  App.  568;  Smith  v. 
Cleveland  ete.  R.  Co.,  149  111.  App. 
.348;  Loomis  v.  Stevens,  18  Ind.  App. 
184,  47  N.  E.  237;  Hall  v.  Stanley, 
86  Ind.  219;  Ogle  v.  Brooks,  87  Ind. 
600,  44  Am.  Eep.  778;  West  v.  Gav- 
ins, 74  Ind.  265 ;  Stoeokle  v.  Cereal  Co., 
150  Iowa,  383,  130  N.  W.  157; 
Leader  v.  Farmers'  L.  &  T.  Co.,  144 
Iowa,  180,  122  N.  W.  833;  Biermann 
V.  Guaranty  ete.  Ins.  Co.,  142  Iowa, 
341,  120  N.  W.  968;  Campbell  v.  Col- 
lins, 133  Iowa,  152,  110  N.  W.  435; 
State  V.  High,  122  La.  521,  47  South. 
878;  State  v.  Gebbia,  121  La.  1083, 
47  South.  32;  Meyer  v.  Farmer,  36 
La.  Ann.  785;  Stanley  v.  Penny,  75 
fCan.  179,  88  Pac.  875;  Cornelias  v. 
Atchison  etc.  R.  Co.,  74  Kan.  599,  87 
Pac.  751 ;  Lyons  v.  Berlau,  67  Kan. 
426,  73  Pae.  52;  Louisville  E.  Co.  v. 
Ellerhorst,  129  Ky.  142,  110  S.  W. 
823,  33  Ky.  Law  Eep.  605;  MoGrew 


V.  O'Donnell,  28  Ky.  Law  Rep.  1366, 

92  8.  W.  301;  Nesibit  v.  Gregory,  7 
J.  J.  Marsh.  (Ky.)  270;  Eobbins  v. 
Lewiston  E.  Co.,  107  Me.  42,  77  Atl. 
537;  Provencher  v.  Moore,  105  Me, 
87,  72  Atl.  880;  Nickerson  v.  Gould, 
82  Me.  512,  20  Atl.  86;  Dryden  v. 
Barnes,  101  Md.  346,  61  Atl.  342; 
Brooke  v.  Winters,  39  Md.  505;  Dor- 
sey  v.  Whipps,  8  Gill  (Md.),  457, 
475;   Bock  v.  Wall,  207  Mass.   506, 

93  N.  B.  821;  Clark  v.  Hull,  184 
Mass.  164,  68  N.  E.  60;  Brierly  v. 
Davol  Mills,  128  Mass.  2S1;  Hill  v. 
Crompton,  119  Mass.  367,  376';  Ken- 
nedy V.  Ins.  Co.,  157  Mich.  411,  122 
N.  W.  134;  Beasore  v.  Stevens,  155 
Mich.  403,  119  N.  W.  431;  Mott  v. 
Penoyar,  153  Mich.  273-,  116  N.  W. 
1110;  People  v.  Tubbs,  147  Mich.  1, 
110  N.  W.  132;  Glassberg  v.  Olson, 
89  Minn.  195,  94  N.  W.  554;  Cox  v. 
Polk,  139  Mo.  App.  260,  123  S.  W. 
102;  Aetna  Ins.  Co.  v.  Missouri  etc. 
E.  Co.,  123  Mo.  App.  513,  100  S.  W. 
569;  Steltmeier  v.  Barrett,  115  Mo. 
App.  323,  91  S.  W.  56;  Lillie  v. 
Modern  Woodmen,  89  Neb.  1,  130 
N.  W.  1004;  Stevens  v.  State,  84 
Neb.  759,  19  Ann.  Cas.  121,  122  N. 
W.  58;  Eaapke  etc.  Co.  v.  Sehmoller 
ete.  Piano  Co.,  82  Neb.  716,  118  N. 
W.  652;  Arabian  Horse  Co.  v.  Biv- 
ens,  4  Neb.  (Unof.)  823,  96  N.  W. 
621;  Ex  parte  Kair,  28  Nev.  425,  6 
Ann.  Cas.  893,  82  Pae.  453;  State  v. 
Rhoades,  6  Nev.  352;  Connecticut  E. 
P.  Co.  V.  Dickinson,  75  N.  H.  353, 
74  Atl.  585;  Reagan  v.  Manchester 
St.  E.  Co.,  72  N.  H.  298,  56  Atl. 
314;  Green  v.  Gilbert,  60  N.  H.  146; 
Fishman  v.  Consumers'  Brewing  Co., 
78  N.  .T.  L.  300,  73  Atl.  231;  Ameri- 
can Process  P.  Co.  v.  Pensauken 
Brick  Co.,  78  N.  J.  L.  658,  75  Atl. 
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rectly  in  issue  but  wliicli  create  a  presumption  of  the  fact 


1)76 ;  Crosby  v.  Wells,  73  N.  J.  L.  790, 
07  Atl.  295;  Palatine  Ins.  Co.  v.  Saata 
Fe  Mercantile  Co.,  13  N.  M.  241,  82 
Pao.  863;  Rosenberg  v.  Surety  Co., 
140  App.  Div.  436,  12.5  N.  Y.  Supp. 
257;  Abrams  v.  Manhattan  etc. 
Brewing  Co.,  90  N.  Y.  Supp.  425;  In 
re  Sbawmut  Min.  Co.,  94  App.  Div. 
156,  87  N.  Y.  Supp.  1059;  Deutseh- 
maun  v.  Third  Ave.  E.  Co.,  87  App. 
Div.  503,  84  N.  Y.  Supp.  887;  O'Horo 
V.  Kelsey,  60  App.  Div.  604,  70  N. 
Y.  Supp.  14;  Kornegay  v.  E.  Co., 
154  N.  C.  389,  70  S.  E.  731;  State  v. 
McDonald,  152  N.  C.  802,  67  S.  E. 
762;  Martin  v.  Knight,  147  N.  C. 
564.  61  S.  E.  447;  American  Nat. 
Bank  v.  Lundy,  21  N.  D.  167,  129  N. 
W.  99;  Pindlay  Brew.  Co.  v.  Bauer, 
50  Ohio  St.  560,  40  Am.  St.  Eep. 
686,  35  N.  E.  55;  Bell  v.  Brewster, 
44  Ohio  St.  690,  10  N.  E.  679; 
Tompkins  v.  Starr,  41  Ohio  St.  305; 
Indian  Land  etc.  Co.  v.  Clement 
(Okl.),  109  Pac.  1089;  Drum-Plato 
Comm.  Co.  v.  Edmisson,  17  Okl.  344, 
87  Pae.  311;  Mcintosh  v.  McNair, 
53  Or.  87,  99  Pac.  74;  State  v.  Dunn, 
.53  Or.  304,  99  Pae.  278,  100  Pae. 
258;  Atkins  v.  Payne,  190  Pa.  5,  42 
Atl.  378;  Express  Pub.  Co.  v.  Aldine 
Press,  126  Pa.  347,  17  Atl.  608; 
Harris  v.  Tyson,  24  Pa.  347,  64  Am. 
Dec.  661;  National  Bk.  v.  Thomas, 
30  E.  I.  294,  74  Atl.  1092;  Carr  v. 
American  Locomotive  Co.,  29  E.  I. 
276,  70  Atl.  196;  Blakely  v.  Prazier, 
20  R.  C.  144;  Norbeek  etc.  Co.  v. 
Mallock,  26  S.  D.  54,  127  N.  W.  471; 
Davis  V.  Min.  Co.,  20  S.  D.  399,  10-7 
N.  W.  374;  Pry  v.  Provident  Sav.  L. 
Assur.  Soc.  (Tenn.  Ch.),  38  S.  W. 
116;  Hudson  v.  State,  3  Cold. 
(Tenn.)  355;  Heatherly  v.  Bridges, 
t  Heisk.  (Tenn.)  220;  Dudley  v. 
Strain  (Tex.  Civ.  App.),  130  S.  W. 
778;  Denenner  v.  State,  58  Tex.   Cr. 


624, 127  S.  W.  201 ;  San  Antonio  Tract 
Co.  V.  Higdon  (Tex.  Civ.  App.),  123 
S.  W.  732;  Tubbs  v.  State,  50  Tex. 
Cr.  143,  95  S.  W.  112;  State  v.  Min. 
Co.,  37  Utah,  62,  106  Pac.  520;  Jen- 
sen V.  McCornick,  26  Utah,  142,  72 
Pac,  630;  Mears  v.  Daniels,  84  Vt. 
91,  78  Atl.  737;  Berry  v.  Doolittle, 
82  Vt.  471,  74  Atl.  97;  Holbrook  v. 
Quinlan  (Vt.),  80  Atl.  339;  Interstate 
Coal  etc.  Co.  v.  Clintwood  Coal  etc. 
Co.,  105  Va.  574,-  54  S,  B.  593; 
Murray  v.  Moore,  104  Va.  707,  52  S. 
E.  381;  Coflfer  v.  Eriekson,  61  Wash. 
559,  112  Pac.  643;  Ohrstrom  v.  Ta- 
coma,  57  Wash.  121,  106  Pac.  629; 
Garberson  v.  Freight  Co.,  51  Wash. 
213,  98  Pac.  612;  Chicago  Art  Co.  v. 
Thacker,  55  W.  Va.  143,  63  S.  E. 
770;  HoUen  v.  Crim,  62  W.  Va.  451, 
59  S.  E.  172;  Kirchner  v.  Smith,  61 
W.  Va.  434,  11  Ann.  Cas.  870,  58  S. 
E.  614;  Monture  v.  Eegling,  140  Wis. 
407,  122  N.  W.  1129;  United  Ameri- 
can Ins.  Co.  V.  American  Bonding 
Co.,  146  Wis.  573,  131  N.  W.  994; 
Standard  Oil  Co.  v.  Van  Etten,  107 
U.  S.  325,  27  L.  Ed.  319,  1  Sup.  Ct. 
Eep.  178;  Butler  v.  Walkins,  13 
Wall.  (U.  S.)  456,  20  L.  Ed.  629; 
Insurance  Co.  v.  Weide,  11  Wall. 
(U.  S.)  438,  20  L.  Ed.  197;  Thomp- 
son V.  Bowie,  4  Wall.  (U.  S.)  463, 
18  L.  Ed.  423;  Masnor  v.  Atchison 
etc.  E.  Co.,  177  F^d.  618,  101  C.  C. 
A.  244:  Hoagland  v.  Canfield,  160 
Fed.  146;  Wyraan  v.  Lehigh  Val- 
ley E.  Co.,  158  Fed.  957,  86  C.  C. 
A.  161;  Texas  etc.  Ey.  Co.  v.  Cou- 
tourie,  135  Pod.  465,  68  C.  C.  A. 
177;  Brownell  v.  Brownell,  42  Can. 
S.  Ct.  36;  Eex  v.  Ellis,  6  Barn.  & 
C.  145,  13  Eng.  Com.  L.  123;  Bex  v. 
Egerton,  1  Euss.  &  By.  (C.  C.)  375; 
Eex  v.  Watson,  2  Stark.  116,  3  Eng. 
Com.  L.  273. 
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in  issue.**  The  qualification  to  the  general  rule  is  that  it 
does  not  always  follow,  merely  because  a  fact  is  logically 
relevant  that  it  is  always  admissible.  There  may  be  a 
very  great  number  of  minute  details,  all  logically  relevant, 
but  which  if  they  existed  in  many  cases,  would  take  such  a 
long  time  to  be  given  in  evidence,  that  the  business  of  the 
courts  would  be  clogged.  As  was  said  by  Doe,  0.  J.:*'^ 
"The  trial  to  which  parties  are  entitled  is  not  an  endless 
one  nor  one  unreasonably  protracted  and  exhausting. 
There  may  be  a  vast  amount  of  evidence,  relevant  in  a  cer- 
tain legal  sense,  but  so  unimportant,  when  compared  with 
an  abundance  of  .better  evidence  easily  available,  as  to  be 
properly  excluded.  The  parties  being  allowed,  upon  col- 
lateral issues,  an  equal  range,  amply  sufificient  for  the  pur- 
poses of  justice,  under  the  circumstances  of  the  particular 
case,  they  are  not  necessarily  entitled,  as  a  matter  of  law, 


16  Moody  V.  Peirano,  4  Cal.  App. 
411,  88  Pac.  380;  People  v.  Phipps, 
39  Cal.  326;  Girard  v.  Grosvenor- 
dale  Co.,  83  Conn.  20,  74  Atl.  1126; 
Sturdevant's  Appeal,  71  Conn.  392, 
42  Atl.  70;  Vaughn's  S.  S.  v.  String- 
fellow,  56  Fla.  708,  48  South.  410; 
Carswell  v.  State,  7  Ga.  App.  198, 
66  S.  E.  488;  Todd  v.  German- Amer- 
ican Ina.  Co.,  2  Ga.  App.  789,  59 
S.  E.  94;  Bullman  v.  Rullman,  81 
Kan.  521,  106  Pac.  52;  Metropolitan 
Ins.  Co.  V.  Maddox  (Ky.),  127  S. 
W.  503;  Louisville  B.  Co.  v.  Eller- 
horst,  33  Ky.  Law  Eep.  605,  110  8. 
W.  823;  State  v.  Coleman,  22  La. 
Ann.  455;  Hindle  v.  Healy,  204 
Mass.  48,  90  N.  B.  511;  Powers  v. 
Old  Colony  St.  E.  Co.,  201  Mass. 
66,  87  N.  E.  192;  Laplante  v.  War- 
ren Cotton  Mills,  165  Mass.  487,  43 
N.  E.  294;  Commonwealth  v.  Web- 
ster, 5  Cush.  (Mass.)  295,  52  Am. 
Deo.  711;  Pitts  v.  State,  43  Mis^. 
472;  Lloyd  C.  Co.  v.  Mather  etc. 
Eag.  Co.  (Mo.  App.),  123  S.  W.  528; 
State  y.  Avery,  113  Mo.  475,  21  S. 


W.  193;  Shepherd  v.  Lincoln  Trac- 
tion Co.,  79  Neb.  834^  113  N.  W. 
627;  State  v.  Van  Winkle,  6  Nev. 
840;  Eippey  v.  Miller,  46  N.  C. 
(1  Jones)  479,  62  Am.  Dec.  177; 
Mahoney  v.  Smith,  132  App.  Div. 
291,  116  N.  T.  Supp.  1091;  State 
Bank  v.  Southern  Nat.  Bank,  170 
N.  Y.  1,  62  N.  E.  677;  People  v. 
Hamilton,  137  N.  Y.  531,  32  N.  E. 
1071;  McCullooh  v.  Dobson,  133  N. 
Y.  114,  30  N.  E.  641;  Mason  v.  Eap- 
lee,  66  Barb.  (N.  Y.)  180;  Dale  v. 
Brooklyn  City  etc.  E.  Co.,  3  Thomp. 
&  C.  (N.  Y.)  686;  Mulligan  v. 
Southern     E.     Co.,     84     S.     C.     171, 

65  S.  E.  1040;  Ware  v.  Shafer  (Tex. 
Civ.  App.  1894),  27  S.  W.  764; 
Moreno  v.  State  (Tex.  Cr.),  21  S.  W. 
924;  Fentress  v.  Steele,  110  Va.  578, 

66  S,  E.  870;  State  v.  Cool,  66  W. 
Va.  Sfi,  66  S.  E.  740;  Spick  v.  State, 
140  Wis.  104,  121  N.  W.  664;  Sog- 
ers V.  London  &  Canadian  etc.  Co., 
18  Ont.  L.  E.  (Can.)  8. 

17  Amoskeag  Co.  v.  Head,   59   N. 
H.  332. 
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to  go  further  in  tliat  direction."  Certain  evidence,  thougli 
not  legally  incompetent,  may  be  excluded  on  the  ground 
that,  as  a  matter  of  fact,  it  has  so  slight  or  remote  a  bear- 
ing on  the  case,  either  in  point  of  time  or  value,  that  it 
would  be  unjust  and  unreasonable  to  prolong  and  compli- 
cate a  trial  by  its  investigation, ^^  and  the  court  may  exer- 
cise a  discretion  in  excluding  it  on  those  grounds.^® 


18  state  V.  Boston  &  M.  E.  E.,  58 
N.  H.  410. 

19  Louisville  etc.  B.  Co.  v.  Orr, 
121  Ala.  489,  26  South.  35;  Watson 
V.  Beyers,  6  Ala.  393;  In  re  Higgins' 
Estate,  156  Cal.  257,  104  Pae.  6; 
People  V.  Davidson,  2  Cal.  App.  100, 
83  Pae.  161;  Dyas  v.  Southern  Pac. 
Co.,  140  Cal.  296,  73  Pae.  972;  People 
V.  Soap,  127  Cal.  408,  59  Pae.  771; 
Parsons  v.  tJtica  etc.  Mfg.  Co.,  82 
Conn.  333,  135  Am.  St.  Eep.  278,  73 
Atl.  785;  Stillman  v.  Thompson,  80 
Conn.  192,  67  Atl.  528;  Thompson  v. 
Stewart,  3  Conn.  171,  8  Am.  Dec. 
168;  White  v.  Wilmington  City  E. 
Co.,  6  Pcnne.  (Del.)  105,  63  Atl.  931; 
Washington  Second  Nat.  Bank  v. 
Averell,  2  App.  Cas.  (D.  C.)  470,  25 
L.  E.  A.  761;  Funk  v.  United  States, 
16  App.  Cas.  (D.  C.)  478;  Atlanta 
Consol.  St.  E.  Co.  V.  Beauehamp,  93 
Oa.  6,  19  S.  E.  24;  Ashley  v.  Wilson, 
61  Ga.  297;  Dahms  v.  Moore,  110  111. 
App.  223;  Pioneer  Fireproof  Constr. 
Co.  V.  Sandberg,  98  111.  App.  36; 
Atchison  etc.  E.  Co.  v.  Alsdarf,  68 
111.  App.  149;  North  Chicago  St.  E. 
Co.  V.  Cotton,  140  111.  486,  29  N.  E. 
899;  Central  Union  Telephone  Co.  v. 
Svpoveland,  14  Ind.  App.  341,  42  N. 
E.  1035;  Goodwin  v.  State,  96  Ind. 
550;  Stinehouse  v.  State,  47  Ind.  17; 
Huggard  v.  Glucose  Sugar  E.  Co., 
132  Iowa,  724,  109  N.  W.  475;  Evans 
V.  Elwood,  123  Iowa,  92,  98  N.  W. 
584;  Names  v.  Union  Ins.  Co.,  104 
Iowa,  612,  74  N.  W.  14;  Bannon  v. 
P.    Bannon    Sewer    Pipe    Co.    (Ky.), 


119  S.  W.  1170;  Eudd  v.  Hanna,  4 
T.  B.  Mo'n.  (Ky.)  528;  Pike  v.  Cre- 
hore,  40  Me.  503;  Maryland  etc.  E. 
Co.  V.  Brown,  109  Md.  304,  71  Atl. 
1005;  Pulton  v.  MaeCraoken,  18  Md. 
528,  81  Am.  Dec.  620;  Ducharme  v. 
Holyoke  St.  E.  Co.,  203  Mass.  384, 
89  N.  E.  561;  Goyette  v.  Keenan, 
196  Mass.  416,  82  N.  E.  427;  Zinn  v. 
Eiee,  161  Mass.  571,  37  N.  E.  747; 
Miner  v.  Connecticut  E.  Co.,  153 
Mass.  398,  26  N.  E.  :  994;  Pond  v. 
Pond,  132  Mass.  219;  White  v. 
Graves,  107  Mass.  325,  9  Am.  Eep. 
38;  Van  Deusen  v.  Catheart,  43 
Mich.  258,  5  N.  W.  319;  Junclaus 
V.  Great  Northern  E.  Co.,  99  Minn. 
515,  108  N.  W.  1118;  Lovejoy  v. 
Howe,  55  Minn.  353,  57  N.  W.  57; 
Jones  V.  State,  26  Miss.  247;  Grant 
V.  Hathaway,  118  Mo.  App.  604,  96 
S.  W.  417;  State  v.  Newcomb,  220 
Mo.  54,  119  S.  W.  405;  State  v.  Pem- 
berton,  39  Mont.  530,  104  Pac.  556; 
Eaapke  v.  Schmoller  etc.  Piano  Co.,  82 
Neb.  716,  118  N.  W.  652;  Cutting  v. 
Baker,  43  Neb.  470,  61  N.  W.  726; 
Ferrarais  v.  Kyle,  19  Nev.  435,  14 
Pac.  529;  Hoxie  v.  Walker,  75  N.  H. 
308,  74  Atl.  183;  Cote  v.  Grand 
Trunk  E.  Co.,  70  N.  H.  620,  49  Atl. 
567;  Armitt  v.  English,  79  N.  J.  L. 
8,  74  Atl.  130;  Fishman  v.  Con- 
sumers' Brewery  Co.,  78  N.  J.  L. 
300,  73  Atl.  231;  Carhart  v.  State, 
115  App.  Div.  1,  lOO  N.  Y.  Supp. 
499;  Maimone  v.  Drydoek  etc.  E.  Co., 
58  App.  Div.  383,  68  N.  Y.  Supp. 
1073;  Nelson  v.  Young,  91  App.  Dir. 
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§  136  (136) .  The  terms  "admissibility"  and  "relevancy" 
not  synonymous. — From  the  preceding  section  the  conclu- 
sion may  be  drawn  that  a  fact  in  a  cause  has  to  be  both 
logically  and  legally  relevant.  It'  may  be  small  and  unim- 
portant and  yet  be  concerning  the  cause,  and  therefore 
logically  relevant  but  yet  not  admissible.  The  maxim, 
De  minimis  non  curat  lex,  while  originally  applicable  to 
fractional  parts  of  a  day  or  trifling  irregularities,  has  come 
to  be  applied  to  evidence.  "Formerly,  if  there  were  a  scin- 
tilla of  evidence  in  support  of  a  case,  the  judge  was  held 
bound  to  leave  it  to  the  jury.  But  a  course  of  recent  de- 
cisions has  established  a  more  reasonable  rule,  viz.,  that  in 
every  case,  before  the  evidence  is  left  to  the  jury,  there  is 
a  preliminary  question  for  the  judge,  not  whether  there  is 
literally  no  evidence,  but  whether  there  is  any  upon  which 
a  jury  can  properly  proceed  to  find  a  verdict  for  the  party 
producing  it,  upon  whom  the  onus  of  proof  is  imposed."^" 
When  it  is  said  that  there  is  no  evidence  to  go  to  a  jury,  it 
does  not  mean  that  there  is  literally -none,  but  that  there 
is  none  which  ought  reasonably  to  satisfy  a  jury  that  the 

457,   87   N.  Y.  Supp.   69;    People  v.  Allen,  82  Vt.  456,  74  Atl.  91;  Dun- 

Carlin,  194  N.  Y.  448,  87  N.  E.  805;  kin   v.   Hoquiam,   56   Wash.   47,   lOS 

Schuylkill  Biver  East  Side  R.  Co.  v.  Pac.   149;  State  v.  Wilson,  9  Wash. 

Stoeker,   128   Pa.   233,   18   Atl.    399;  16,  36  Pac.  967;  Kavanaugh  v.  Wau- 

Montgomery    County    v.    Schuylkill  sau,   120    Wis.   611,   98    N.   W.   550 

Bridge  Co.,  110  Pa.  54,  20  Atl.  407;  Barney    v.    Douglass,    22    Wis.    464 

Weatherman    v.    Miller,    45    Pa.    96;  Moore  v.  United  States,  150  TJ.  S.  57. 

Hart  V.  Evans,  8  Pa.  13;  Williams  v.  37  L.  Ed.  996,  14  Sup.  Ct.  Rep.  26 

Smith,   29   R.  I.   562,   72   Atl.   1093;  United  States  v.  Boss,  92  U.  S.  281 

Holden  v.  Thurber   (E.  I.),  72  Atl.  23  L.  Ed.  707;  Goodman  v.  Simonds 

720;  Hopper  v.  Hopper,  61  S.  C.  124,  20  How.  (U.  S.)  343,  15  L.  Ed.  934 

39  S.  E.  366;  Kime  v.  Bank  of  Edge-  Johnsonburg  etc.  Brick  Co.  v.  Yates 

mont,  22  8.  D.,  630,  119  N.  W.  1003;  177    Fed.    389,    101    C.    C.    A.    553 

Davis  V.  Holy  Terror  Min.  Co.,  20  S.  Mountain  Copper  Co.  v.  Van  Buren 

D.  399,   107  N.  W.  374;   Gardner  v.  133  Fed.  1,  66  C.  C.  A.  151  ;  Under 

State,  ISlTenn.  684,  120  S.  W.  816;  wood  v.  Wing,  4  De  Gex,  M.  &  G. 

Parks  V.  Knox  (Tex.  Civ.  App.),  130  633,  3  Eq.   Rep.   794,   1  Jur.,  N.   S., 

S.,  W'.   203;    Missouri  Pae.  R.   Co.  v.  :I59,  24  L.  J.  Ch.  293,  2  Wkly.  Rep. 

Heidenheimer,  82  Tex.   195,  27  Am.  641,   53   Eng.   Ch.   496,  43   Eng.   Be 

St.  Eep.  861,  17  S.  W.  60S;  Richard-  print,    655;    Peacock    v.    Cooper,    27 

son   V.   Baker,    83   Vt.    204,    21    Ann.  Ont.  App.  128. 

Gas.    1059,    75    Atl.    151;    Belka    v.  20  Broom's  Legal  Maxims,  109. 
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fact  sougM  to  be  proved  is  established.^*  The  chief  object 
of  introducing  evidence  is  to  secure  a  rational  entertain- 
ment of  facts;  therefore,  facts  should  not  be  submitted  to 
the  jury  unless  they  are  logically  relevant  to  the  issues. 
But  it  is  equally  plain  that  logical  relevancy  does  not  in  all 
cases  render  proposed  testimony  admissible.^^  For  exam- 
ple, a  husband  may  not  testify  to  the  declarations  of  Ms 
wife  when  she  is  a  party  to  the  suit ;  and  an  attorney  may 
not  testify  to  the  communications  of  his  client  made  in 
confidence.  In  these  and  other  cases,  which  might  be  men- 
tioned, the  testimony  is  excluded,  however  relevant,  by  pos- 
itive rules  of  law.^*  So  it  is  constant  practice  for  the 
courts  to  exclude  circumstances  which  might  tend  toward 
proof  of  the  propositions  at  issue,  for  the  reason  that  such 
facts  are  too  remote  to  be  given  probative  effect  in  courts 
of  justice.^*  The  difficulty,  of  course,  lies  in  determining 
in  each  case  whether  the  fact  offered  in  evidence  has 
such  a  natural  or  necessary  connection  with  the  fact 
to  be  proved  as  to  be  relevant  in  the  legal  sense  of  the 
term.  "Legal  relevancy,  which  is  essential  to  admis- 
sible evidence,  requires  a  higher  standard  of  evidentiary 
force.  It  includes  logical  relevancy,  and,  for  reasons  of 
practical  convenience,  demands  a  close  connection  between 
the  fact  to  be  proved  and  the  fact  offered  to  prove  it.  All 
evidence  must  be  logically  relevant;  that  is,  absolutely  es- 
sential. The  fact,  howeve*,  that  it  is  logically  relevant 
does  not  insure  admissibility.  It  must  also  be  legally  rele- 
vant. A  fact  which,  'in  connection  with  other  facts,  renders 
probable  the  existence'  of  a  fact  in  issue,  may  still  be  re- 
jected, if,  in  the  opinion  of  the  judge,  and  under  the  cir- 
cumstances of  the  case,  it  is  considered  essentially  mislead- 
ing or  too  remote.  "2^     The  different  senses  in  which  the 

21  Per  Maule,  J.,  in  Jewell  V.  Parr,  ^  Beat,  Ev.   (Chamb.),  §  251;  St. 
13  Com.  B.  (76  Eng.  Com.  L.),  916.  Loms    etc.    E.    Co.    v.    Savage,    163 

22  See  preceding  section.  Ala.    55,    50    South.    113;    Wheeler; 

23  See    post,    §§  733    et    seq.    and  v.  Packer,  i  Conn.  102;  Guenther  v. 
748  et  seq.  Metropolitan    B.    Co.,     23    App.     D. 

a*  See  next  section.  C.  493;   Funk  v.  United  States,   16 
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term  ' '  relevancy ' '  may  be,  and  often  is,  used  are  well  illus- 
trated in  an  opinion  by  Gushing,  C.  J. :  "Althougb  undoubt- 
edly the  relevancy  of  testimony  is  originally  a  matter  of 
logic  and  common-sense,  still  there  are  many  instances  in 
which  the  evidence  of  particular  facts  as  bearing  upon  par- 
ticular issues  has  been  so  often  the  subject  of  discussion 
in  courts  of  law,  and  so  often  ruled  upon,  that  the  united 
logic  of  a  great  many  judges  and  lawyers  may  be  said  to 
furnish  evidence  of  the  sense  common  to  a  great  many  indi- 
viduals, and,  therefore,  the  best  evidence  of  what  may  be 
properly  called  common  sense,  and  thus  to  acquire  the 
authority  of  law.  It  is  for  this  reason  that  the  subject  of 
the  relevancy  of  testimony  has  become  to  so  great  an  ex- 
tent, matter  of  precedent  and  authority,  and  that  we  may 
with  entire  propriety  speak  of  its  legal  relevancy."^®  We 
have  gone  further  than  that,  for  it  is  not  only  now  as  a 
matter  of  propriety,  but  as  a  well-made  and  properly  en- 
forced rule  of  law,  that  legal  relevancy  is  a  condition 
precedent  to  the  admissibility  of  a  fact,  and  the  few  cases 
which  of  necessity  are  upon  the  line  which  is  drawn  by  the 
judge's  discretion  do  not  affect  the  cogency  of  the  rule 
itself.  The  judicial  discretion  is,  in  the  majority  of  cases, 
wisely  and  reliably  exercised.^^ 

App.  D.  C.  478;  Harvey  v.  Chicago  H.    376;    Hoag   v.    Wright,    34  App. 

etc.   B.   Co.,   221    El.   242,   77   N.    E.  Div.     260,     54     N.     Y.     Supp.     658; 

569;    Stiiiehouse    v.    State,    47    Ind.  Featherman    v.    Miller,    45    Pa.    96; 

17;    Names   v.   Union   Ins.    Co.,    104  Lnwshe  v.  State,  57  Tex.  Cr.  32,  121 

Iowa,   612,    74   N.   W.    14;    State   v.  S,  W.  865;  Golden  Reward  Min.  Co. 

Bouvy,  124  La.  1054,  50  South.  849;  v.  Buxton  Min.  Co.,  97  Fed.  413,  38 

Baltimore     Chemieal     Mfg.     Co.     v.  C.  C.  A.  228;  Moore  v.  United  States, 

Dobbin,     23     Md.    210;     Phillips    v.  150  U.  S.  57,  37  L.  Ed.  996,  14  Sup. 

Mo,     91     Minn.     311,     97     N.     W.  Ct.  Bep.  26. 

969;     Hawkins    v.    James,    69    Miss.  26  State  v.  Lapage,  57  N.  H.  245, 

274,    13    South.    813;    Home   F.    Ins.  288,  24  Am.  Bep.  75. 
Co.      y.     Kuhlman,     58      Neb.     488,  27  Where  the  question  relates  to  the 

76  Am.  St.  Bep.  Ill,  78  N.  W.  936;  tendency  of  certain  testimony  to  throw 

Healey  v.  Bartlett,  73  N.  H.  110,  6  light   upon   a   particular   fact,   or   to 

Ann.  Cas.  413,  59  Atl.  617;  Cole  v.  explain   the   conduct   of   a   particular 

Boardman,  63  N.  H.  580,  4  Atl.  572;  person,  there  is  a  certain  discretion  on 

Amosheag  Mfg.  Co.  v.  Head,  59  N.  the   part   of  the  trial  judge  which  a 

H.  332;  Lamprey  v.  Donaoour,  58  N.  court  of  error  will  not  interfere  with, 
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§  137  (137).  Logical  connection  between  fact  offered 
and  fact  to  be  proved — Illustrations. — ^Perhaps  the  best 
method  of  dealing  with  this  part  of  the  subject  fully  is  to 
give  illustrations  of  the  proper  exclusion  of  testimony  for 
want  of  that  close  connection  with  the  fact  to  be  proved, 
which  we  have  shown  to  be  necessary.  Although,  as  a  rule, 
testimony  should  be  excluded  as  irrelevant  on  the  ground 
that  it  may  have  but  little  weight,  yet  the  law  requires  an 
open  and  visible  connection  between  the  principal  and  evi- 
dentiary facts  and  the  deductions  from  them,  and  does  not 
permit  a  decision  to  be  made  on  remote  inferences.^^  Thus 
the  fact  that  a  party  was  hopelessly  insolvent  was  held 
inadmissible  on  the  issue  whether  he  had  furnished  money 
to  pay  a  certain  note.  So  one's  financial  condition  is  irrel- 
evant to  the  question  whether  he  agreed  with  a  physician 
that  he  should  not  pay  unless  cured  ;^*  and  in  an  action  for 
money  lent,  it  is  irrelevant  that  the  defendant  had  money 
in  the  bank  at  that  time.^"    But  evidence  of  the  financial 


unless  it  manifestly  appear  that  the 
testimony  has  no  legitimate  bearing 
upon  the  question  at  issue,  and  is 
calculated  to  prejudice  the  accused 
in  the  minds  of  the  jurors.  There  are 
many  circumstances  connected  with 
a  trial,  the  pertinency  of  which  a, 
judge  who  has  listened  to  the  testi- 
mony, and  observed  the  conduct  of 
the  parties  and  witnesses,  is  better 
able  to  estimate  the  value  of  than 
an  appellate  court,  which  is  confined 
in  its  examination  to  the  very  words 
of  the  witnesses,  perhaps  imperfectly 
taken  down  by  the  reporter:  Alex- 
ander V.  United  States,  138  U.  S. 
353,  34  L.  Ed.  954,  11  Sup.  Ct.  Eep. 
453;  Moore  v.  United  States,  150 
U.  S.  57,  37  L.  Ed.  996,  14  Sup.  Ct. 
Eep.  26;  Golsby  v.  United  States, 
160  U.  S.  70,  40.  L.  Ed.  343,  16  Sup. 
Ct.  Rep.  216. 

28  Xenia  Bank  v.  Stewart,  114  U.  S. 
224,  29  L.  Ed.  101,  5  Sup.  Ct.  Rep. 
845;  United  States  v.  Ross,  92  U.  S. 
281,  23  L.  Ed.  707;  Durkee  v.  India 


Ins.    Co.,    159   Mass.    514,   34   N.   E. 
1133. 

29  Hollywood  V.  Reed,  55  Mich.  308, 
21  N.  W.  313., 

30  Burke  v.  Kaley,  138  Mass.  464. 
Thus  the  fact  that  a  third  person 
would  pay  the  plaintiff's  claim  for 
the  defendant  if  the  plaintiff  suc- 
ceeded in  his  action  was  held  clearly 
irrelevant:  Lander  v.  Persky,  85  Conn, 
4129,  83  Atl.  209.  So  in  an  action 
in  which  a  claim  to  insurance  moneys 
was  litigated  on  the  ground  that  the 
holder  of  them  was  not  the  wife  of 
the  assured,  though  she  was  so  de- 
scribed in  the  policy,  evidence  of  the 
communication  of  disease  from  the 
assured  to  the  plaintiff  was  excluded 
as  irrele.vant:  Brogi  v.  Brogi,  211 
Mass.  512,  98  N.  E.  573.  See,  also, 
O'Connell  v.  Mercantile  Trust  Co.,  165 
Mo.  App.  398,  147  S.  W.  841,  as  to 
irrelevancy  of  agreement  to  indem- 
nify a  third  person  in  an  action  for 
return  of  money  deposited  in  trust. 
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ability  of  the  party  to  make  the  payments  may  be  relevant 
as  bearing  on  the  question  of  when  payments  were  to  be 
made.^i  Where  it  is  the  contract  that  a  fixed  sum  shall  be 
paid  for  goods  or  services,  it  is  irrelevant  to  prove  the 
value  or  usual  price ;  ^^  and  on  a  contention  as  to  the  proper 
amount  of  wages,  evidence  of  the  amount  of  wages  received 
in  like  employment  in  other  towns  in  another  state  is  too 
remote.^^  So  evidence  of  the  low  price  for  which  goods 
were  sold  is  too  remote  to  be  admissible  to  disprove  the 
claim  of  a  warranty  of  quality.''''  On  the  issue  whether  a 
certain  partner  did  or  did  not  sign  a  note  sued  on  by  an 
indorsee,  evidence  that  the  partners  agreed  among  them- 
selves that  neither  should  sign  such  a  note  is  irrelevant, 
the  plaintiff  having  no  knowledge  of  the  agreement.^® 
Among  the  more  recent  cases  will  be  found  the  following 


31  Beckley  v.  Jarvis,  55  Vt.  348. 

S2  Hamilton  v.  Frothingham,  59 
Mieh.  253,  26  N.  W.  486;  Kvammen 
V.  Meridean  Mill  Co.,  58  Wis.  399, 
17  N.  W.  22 ;  Bright  v.  Metaire  Assn., 
33  La.  Ann.  58;  Board  of  Commission- 
ers V.  O'Connor,  137  Ind.  622,  35  N. 
E.  106,  37  N.  B.  16.  Held  otherwise 
where  the  evidence  was  conflicting 
as  to  whether  a  certain  price  was 
agreed  upon:  Saunders  v.  Gallagher, 
53  Minn.  422,  55  N.  W.  600.  See, 
also,  Locke  v.  Krant,  85  Conn.  486, 
83  Atl.  626. 

33  Noyes  v.  Fitzgerald,  55  Vt.  49. 

34  Oekershausen  v.  Durant,  141 
Mass.  338,  5  N.  E.  523.  But  the 
cost  price  may  be  some  evidence  of 
value :  Hawyer  v.  Bell,  141  N.  Y.  140, 
36  N.  E.  6;  so  is  the  selling  price: 
Sanford  v.  Peck,  63  Conn.  486,  27  Atl. 
1057. 

35  Bates  V.  Foreht,  89  Mo.  121,  1 
S.  W.  120.  Other  illustrations  where 
the  inference  sought  to  be  drawn  was 
too  remote:  St.  Louis  etc.  E.  Co.  v. 
Savage,  163  Ala.  55,  50  South.  113; 
Swann  v.  Kidd,  78  Ala.  173;  Eaisin 
Fertilizer  Co.  v.  J.  J.  Barrow,  Jr., 
Co.,  97  Ala.  694,  12  South.  388 ;  Mem- 


phis &  C.  E.  Co.  V.  Maples,  63  Ala. 
607;  Helton  v.  Alabama  Midland  B. 
Co.,  97  Ala.  275,  12  South.  276;  Phe- 
lan  V.  Dalson,  14  Ark.  79;  Gardiner 
V.  Sehmaelzle,  47  Gal.  588;  Ellen  r. 
Lewison,  88  Cal.  253,  26  Pac.  109; 
Bristol  V.  Warner,  19  Conn.  7;  Wil- 
son V.  Jernigan,  57  Fla.  277,  49  Soutii. 
44;  Mosely  v.  Gordon,  16  Ga.  384; 
Morgan  v.  Jones,  24  Ga.  155;  Dod- 
son  V.  McCauley,  62  Ga.  130;  Will- 
iams v.  Case,  79  111.  356;  Montgom- 
ery V.  Brush,  121  111.  513,  13  N.  E. 
230;  Eazor  v.  Eazor,  149  111.  621,  36  N. 
E.  963;  Eobinson  v.  State,  60  Ind.  26; 
Burnett  v.  Overton,  67  Ind.  557; 
Hall  V.  Durham,  109  Ind.  434,  9 
N.  E.  926,  10  N.  E.  581;  Watson 
Coal  &  Min.  Co.  v.  James,  72  Iowa, 
184,  33  N.  W.  622;  Sutherland  v. 
Standard  Life  &  Ace.  Ins.  Co.,  87 
Iowa,  505,  54  N.  W.  453;  Louisville 
etc.  E.  Co.  V.  Marriott,  5  Ky.  Law 
Eep.  932;  Henderson  Belt  E.  Co.  v. 
Stapp,  14  Ky.  Law  Eep.  Ill;  Guerin 
V.  Bagneries,  13  La.  14;  Pike  v.  Cre- 
hore,  40  Me.  503;  Eumrill  v.  Adams, 
57  Me.  565;  Brown  v.  Frederick  J. 
Quimby  Co.,  204  Mass.  206,  90  N. 
E.    586;    Commonwealth    v.    Johnson, 
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useful  decisions.  In  an  action  on  an  account  testimony  that 
defendants  liad  settled  suits  brought  by  others  in  the  period 
covered  by  the  plaintiff's  particulars  was  rightly  excluded 
on  the  ground  that  the  settlement  may  have  been  made 
merely  to  avoid  litigation  and  to  buy  peace.^®  Testimony 
that  defendants  had  not  paid  other  accounts  for  similar 
goods  supplied  is  not  material,  but  where  the  defendants 
sought  to  evade  liability  by  evidence  that  they  had  no  use 
for  the  particular  kind  of  goods  charged  for,  evidence  that 
they  subsequently  bought  goods  of  the  same  kind  was  held, 
not  too  remote  to  be  as  a  matter  of  law  inadmissible.^^ 
Testimony  that  a  plaintiff's  husband  had  given  other  elec- 
tric companies  permission  to  cut  trees  along  their  line  of 
communication  is  not  admissible  in  justification  of  a  com- 
pany's destruction  of  them  without  the  plaintiff's  author- 
ity.** In  a  suit  by  certain  persons  claiming  to  be  the  next 
of  kin  of  a  testator,  who,  after  providing  that  a  person 


199  Mass.  55,  85  N.  E.  188;  Hig- 
gins  V.  McCabe,  126  Mass.  13,  30 
Am.  Eep.  642;  Borden  v.  Board- 
man,  157  Mass.  410,  32  N.  B.  469; 
Kellogg  V.  Thompson,  142  Mass. 
76,  6  N.  B.  860;  Hatliaway  v. 
Tinkham,  148  Mass.  85,  19  N.  E. 
18;   Patrick  v.  Howard,  47  Mich.  40, 

10  N.  W.  71;  Simpson  v.  Walby, 
63  Mich.  439,  30  N.  W.  199;  Julius 
King  Optical  Co.  v.  Treat,  72  Mich. 
599,  40  N.  W.  912;  Stoinski  v.  Pulte, 
77  Mich.  322,  43  N.  W.  979 ;  Farnham 
V.  Thompson,  32  Minn.  22,  18  N.  W. 
833;  Eyan  v.  Eyan,  58  Minn.  91,  59 
N.  W.  974;  Mattingly  v.  Hayden, 
1  Mo.  439;  Ferraris  v.  Kyle,  19  Nev. 
435,  14  Pae.  529;  Hutchins  v.  Berry, 
75  N.  H.  416,  75  Atl.  650;  Statler 
V.  Eay  Mfg.  Co.,  195  N.  Y.  478, 
88  N.  E.  1063;  Eldridge  v.  Atlas 
S.    S.    Co.,    58    Hun     (N.    Y.),    96, 

11  N.  Y.  Supp.  468 ;  Bacon  v.  Hanna, 
63  Hun  (N.  Y.),  625,  17  N.  Y.  Supp. 
430;  Ehrehart  v.  Wood,  71  Hun 
(N.  Y.),  609,  25  N.  Y.  Supp.  31;  Sil- 
verman   T.    Simons,    14    Misc.    Eep. 


222,  35  N.  Y.  Supp.  668;  Loekhart 
V.  Bell,  86  N.  C.  443;  Sun  Mut.  Ins. 
Co.  V.  Hock,  8  Ohio  C.  C.  341;  Hutch- 
inson V.  Canal  Bank,  '3  Ohio  St.  490; 
State  V.  Hembree,  54  Or.  463,  103 
Pac.  1008;  Eeed  v.  Dickey,  1  Watts 
(Pa.),  152;  Tripner  v.  Abrahams,  47 
Pa.  220 ;  Marsh  v.  Nordyke  &  Marmon 
Co.  (Pa.),  15  Atl.  875;  Express  Pub. 
Co.  V.  Aldine  Press,  126  Pa.  347,  17 
Atl.  608;  Ballou  v.  Ballou,  30  E.  I. 
286,  74  Atl.  1089;  Heatherly  v. 
Bridges,  1  Heisk.  (Tenn.)  220.;  Mis- 
souri Pae.  E.  Co.  v.  Lamothe,  76  Tex. 
219,  13  S.  W.  194;  D.  M.  Osborne 
&  Co.  V.  Ayers  (Tex.  Civ.  App.),  32 
S.  W.  73;  Uvalde  County  v.  Oppen- 
heimer,  53  Tex.  Civ.  App.  137,  115 
S.  W.  904;  Hubbard  v.  Kelley,  8  W. 
Va.  46;  Harris  v.  Howard,  56  Vt. 
695;  Barney  v.  Douglass,  22  Wis.  464. 

36  Cottentin  v.  Meyer,  80  N.  J.  L. 
52,  76  Atl.  341. 

37  Eichardson  v.  L.  Baker  &  Sons, 
83  Vt.  204,  75  Atl.  151. 

38  Jordan  v.  Delaware  &  A.  Tel.  Co. 
(Del.),  75  Atl.  1014. 
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named  therein  and  declared  in  the  will  to  be  the  wife  of 
the  testator  should  have  a  life  estate  in  certain  realty,  de- 
vised the  remainder  interest  in  that  realty  to  his  next  of  kin, 
it  was  not  competent  to  introduce  in  evidence  a  certified 
transcript  from  the  record  of  the  court  of  ordinary  of  pro- 
ceedings by  the  person  named  in  the  will  as  his  wife  to 
have  set  apart  to  her  a  year's  support  out  of  the  estate  of 
the  testator,  and  of  the  judgment  allowing  and  setting 
apart  a  year's  support  in  favor  of  the  applicant,  to  illus- 
trate the  question  whether  or  not  the  applicant  was  actu- 
ally the  wife  of  the  testator.^*  Testimony  by  a  defendant 
mining  company  in  a  suit  for  polluting  a  stream  that  they 
had  an  easement  established  in  another  action  for  polluting 
lands  lower  down  the  stream  was  inadmissible;*"  and  the 
same  has  been  held  with  regard  to  an  obstructed  alley.*' 
A  prior  action  against  another  carrier  for  damages  to  a  ship- 
ment of  horses  is  inadmissible.*^  And  where  in  an  action  on 
a  disputed  account  the  purpose  of  the  testimony  was  to  show 
that,  if  the  plaintiff's  bookkeeper  had  failed  to  give  proper 
credit  to  one  customer  who  had  paid  his  account,  such  fact 
would  show  that  he  had  also  failed  to  give  defendant  proper 
credit,  it  was  inadmissible.  In  addition,  it  tended  to  preju- 
dice the  testimony  of  the  plaintiff's  bookkeeper,  who  was 
an  important  witness  for  plaintiff,  and  to  impeach  his  evi- 
dence, without  laying  the  proper  foundation  for  such  im- 
peachment, and  was  therefore  wholly  irrelevant  and  incom- 

S9  Polks   V.   Lee,   135   Ga.   179,   69  the  two   persons.     But    the    evidence 

8.   E.   24.     The  identity  of  a  named  introduced  on  the  trial  of  the  criminal 

person  with   a   certain   other    person,  case  should  have  been  excluded,  and 

shown  by  a  transcript  from  the  rec-  it  was  error   for  the  court  to   admit 

ord  of  the  penitentiary  to  have  served  the  same  over  proper  objections, 

a    sentence    there,    being   a   material  40  Williams  v.  Haile  Gold  Min.  Co., 

question   in   the   case,   the   transcript  86  S.  C.  1,  66  8.  E.  117,  1057   (dis- 

of   a   record   showing   the   conviction  tinguishing   McDaniel  v.   Walker.,   46 

of  the  former  of  the  ofiense  of  which  8.  C.  43,  24  S.  E.  378). 

the  latter,  according  to  the  record  of  4i  Wyatt  v.  Cely,  SG  S.  C.  539,  68 

the  penitentiary,  had  been  convicted,  S.  E.  657. 

was  admissible  as  a  circumstance  to  -12  Gulf  etc.  R.  Co.  v.  Peacock  (Tex. 

be  considered  by  the  jury  in  passing  Civ.  App.),  128  S.  W.  463. 
upon  the  question  of  the  identity  of 
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petent.*^  Where  certain  notes,  offered  by  a  party  in  a  suit, 
were  evidence  of  a  separate  and  distinct  transaction  be- 
tween the  same  parties  and  threw  no  light  upon  the  issues  in 
the  case,  they  were  properly  excluded.*^  So  were  expres- 
sions of  sympathy  from  fellow-travelers  after  the  plaintiff's 
expulsion  from  a  railway  car.*^  In  personal  injury  cases,  it 
is  ordinarily  not  competent  to  show  compensation  for  an 
injury  where  it  comes  from  a  collateral  source  wholly  inde- 
pendent of  the  defendant  (such  as  from  an  insurance  com- 
pany), as  illustrating  either  the  circumstances  of  the  acci- 
dent, for  that  it  has  no  tendency  to  do,  or  for  abatement  of 
damages,  for  such  compensation  is  as  to  the  defendant  res 
inter  alios  acta  with  which  the  defendant  has  no  concern; 
especially  where  the  plaintiff  no  longer  had  a  questioned  or 
litigated  interest  in  the  insurance  money.  To  permit  the 
defendant  to  go  into  the  plaintiff's  original  right  to  it,  or 
to  question  his  good  faith  in  the  receipt  of  it,  would  have 
introduced  an  issue  with  which  the  case  ought  not  to  have 
been  burdened  and  beclouded.  Evidence  of  such  receipt  is 
therefore  held  prejudicial  error.*®  Where  a  sick  woman 
was  induced  to  make  over  her  property  to  a  so-called  re- 
ligious society,  she  believing  she  w^as  "consecrating  it  to 
the  Lord"  and  would  be  cured,  and  afterward  charged  the 
defendant  society  with  fraud  in  obtaining  her  property,  tes- 
timony by  other  members  of  the  society  as  to  their  experi- 
ence at  the  hands  of  the  defendant  and  his  efforts  to 
get  their  property  was  inadmissible.'*''  The  testimony  of 
witnesses  having  no  knowledge  of  the  transaction  should, 
of  course,  be  rejected.*^     Nor  is  it  relevant  to  ask  a  witness 

43  McClowu  V.  Wilson,  92  Ark.  153,  46  Pace  v.  Louisville  &  N.  R.  Co., 

122  S.  W.   478.     See  as  to  books   of  166  Ala.  519,  52  South.  52.     See,  also, 

account  of  a  bank,  Calvert  v.  Alvey,  SchoU   v.    Grayson,     147     Mo.     App. 

152  N.  C.  610,  136  Am.  St.  Bep.  847,  652,  127  S.  W.  415,  as  to  inadmissi- 

68  S.  E.  153.  bility  of  plaintiff's  claim  against  his 

*4  White   V.   Dougherty    (Del.),   76       physician. 
j(^y   gog  47  Matler  v.  Beishline,  46  Colo.  603, 

105  Pac.  874. 


46  Kirk  V.  Seattle  Electric  Co.,  58 
Wash.  283,  108  Pac.  604. 

Bvideace  I — 43 


48  Chadwiek  v.  Chadwick,  52  Mich. 
545,  18  N.  W.  350;  Patrick  v.  Gra- 
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Ms  reason  for  believing  certain  facts,**  or  Ms  understand- 
ing based  upon  a  conversation;  the  substance  of  the 
conversation  should  be  given.^"  Obviously,  testimony  col- 
lateral to  the  issues  which  would  merely  tend  to  prejudice 
the  jury  should  be  rejected.^^  As  where  the  ownership  of 
a  piano  was  the  sole  issue  involved,  testimony  sought  to  be 
introduced  as  to  the  ownership  of  the  homestead  property 
was  rightly  excluded  as  clearly  immaterial,  and  tended  to 
introduce  into  the  case  a  collateral  matter  not  pertinent  to 
the  issue  in  controversy,  and  too  remote  to  shed  any  light 
upon  the  transaction  then  being  investigated. ^^ 


ham,  132  U.  S.  627,  33  L.  Ed.  460, 
10  Sup.  Ct.  Eep.  194;  Anderson  v. 
Jordan,  15  S.  D.  395,  89  N.  W.  1015. 

49  McDonald  v.  Jacobs,  77  Ala.  524. 
See  the  late  eases.  Musk  v.  Hall  (R. 
I.),  82  Atl.  593  (witness'  reason 
for  making  remark) ;  Wilkins  v.  De- 
troit United  R.  Co.,  169  Mich.  437, 
135  N.  W.  350  (whether  witness 
wanted  known  that  earning  capacity 
less  through  injury  in  respect  of  which 
action  brought). 

50  Grubey  ».  National  Bank  of  HI., 
35  111.  App.  354. 

51  Galveston  Ry.  Co.  v.  Smith  (Tex. 
Civ.  App.),  24  S.  W.  668;  Eussell  v. 
Hearne,  113  N.  C.  361;  Tijerina  v. 
State,  45  Tex.  Cr.  182,  74  S.  W.  913. 

52  Bailey  v.  Walton,  24  S.  D.  118, 
123  N.  W.  701.  Other  late  cases 
illustrating  the  inadmissibility  and 
rejection  of  such  testimony  are:  Wer- 
ten  V.  Kaosa  &  Co.,  169  Ala.  258, 
53  South.  98;  Penton  V.  Williams, 
163  Ala.  603,  51  South.  35;  Cen- 
tral Arkansas  &  E.  R.  Co.  v.  Goel- 
zer,  92  Ark.  569,  123  S.  W.  781; 
St.  Louis  etc.  R.  Co.  v.  Magness, 
93  Ark.  46,  123  S.  W.  786;  Connor 
V.  Hodges,  7  Ga.  App.  153,  66  S.  E. 
546;  Folks  y.  Lee,  135  Ga.  179,  69 
S.  E.  24;  Jenkins  v.  Southern  Bell 
Tel.  &  T.  Cp.,  7  Ga.,  App.  484,  67  8. 
E.   1^4;   Guianios  v.  De   Camp   Coal 


Min.  Co.,  147  111.  App.  243 ;  Haywood 
V.  Dering  Coal  Co.,  145  111.  App.  506 ; 
West  Skokie  Drainage  Dist.  v.  Da\i- 
sou,  243  111.  175,' 17  Ann.  Cas.  776, 
90  N.  E.  377;  Smith  v.  Cleveland 
etc.  E.  Co.,  149  111.  App.  348 ;  O'Dell  v. 
Vandalia  R.  Co.,  149  111.  App.  610; 
Petbtel  V.  Pethtel,  45  Ind.  App.  664, 
90  N.  E.  102;  Speer  v.  Speer,  146 
Iowa,  6,  140  Am.  St.  Eep.  268,  123 
N.  W.  176;  Knapp  v.  Brotherhood 
of  American  Yeoman,  149  Iowa,  137, 
126  N.  W.  336;  Tretter  t.  Chi- 
cago G.  W.  E.  Co.,  147  Iowa,  375, 
140  Am.  St.  Eep.  304,  126  N.  W. 
339;  Ellis  v.  Felt,  206  Mass.  472, 
92  N.  E.  702;  Payne  v.  Spring- 
field St.  E.  Co.,  203  Mass.  425,  89 
N.  E.  536;  Euttle  v.  Foss,  161  Mich. 
132,  17  Det.  Leg.  N.  258,  125  N.  W. 
790;  Sveiven  v.  Thompson,  110  Minn. 
484,  126  N.  W.  131;  Pitman  v.  Ball, 
140  Mo.  App.  389,  124  S.  W.  1082; 
Seibel-Suessdorf  Copper  &  Iron  Mfg. 
Co.  V.  Manufacturers'  E.  Co.  (Mo.), 
130  S.  W.  288;  Steltemeier  v.  Bar- 
rett, 145  Mo.  App.  534,  122  S.  W. 
1095;  Green  v.  Kansas  City  S.  E.  Co., 
142  Mo.  App.  67,  125  S.  W.  865; 
O'Meara  v.  McDermott,  40  Mont.  38, 
104  Pac.  1049;  Sutton  v.  Bell,  79  N.  J. 
L.  507,  77  Atl.  42;  In  re  Simmons, 
68  Misc.  Eep.  65 ,  124  N.  Y.  Supp.  744  J 
Ely  V.  Eussell,  135  App.  Div.  303,  119 
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§  137a  (137).  Same — Introductory  testimony. — ^It  would 
be  practically  impossible,  in  the  conduct  of  an  action,  to 
plunge  direct  in  medias  res,  and  judge  and  jury  alike  seek 
for  some  introductory  evidence,  just  as  one  hearing  only 
the  main  incident  of  a  story  desires  to  know  the  circum- 
stances leading  up  to  it  and  the  results  that  flow  from  it. 
Those  circumstances  in  relation  to  an  action  or  suit  may 
not  per  se  be  relevant,  but  in  connection  with  the  main  is- 
sues to  be  put  before  the  tribunal,  they  are  treated  as  the 
introduction  to  the  main  matters  or  by  way  of  inducement 
to  it.  They  take  the  place  of  the  preamble  to  a  statute, 
which,  while  it  has  no  power  in  itself,  combined  with  the 
enacting  clauses  becomes  the  statute.  The  variety  of  these 
introductory  or  preliminary  proofs,  as  great  in  number  as 
the  variety  of  causes  of  action,  prevents  any  attempt  at 
classification,  but  the  rule  as  to  their  relevancy  is  abun- 
dantly established.^^     One  illustration  will  suffice  to  convey 


N.  Y.  Supp.  916;  Almy  v.  Hammer, 
121  N.  T.  Supp.  339;  Indian  Land 
&  Trust  Co.  V.  aement,  22  Okl.  40, 
109  Pae.  1089;  Swank  v.  Blwert,  55 
Or.  487,  105  Pao.  901;  Smith  v. 
Dreyer,  228  Pa.  438,  77  Atl.  628; 
Trexler  v.  Africa,  42  Pa.  Super.  Ct. 
542;  Byrne  v.  Elfreth,  41  Pa.  Super. 
Ct.  572;  Aekerman  v.  Atlantic  Coast 
Line  R.  Co.,  83  8.  C.  278,  65  S.-  E. 
265;  Sullivan  v.  Charleston  &  W.  C. 
E.  Co.,  85  S.  C.  532,  67  S.  E.  905; 
Comeau  v.  Hurley,  24  S.  D.  275,  123 
N.  W.  715;  Cox  v.  Steed  (Tex.  Civ. 
App.),  131  S.  W.  246;  Galveston  etc. 
E.  Co.  V.  Giles  (Tex.  Civ.  App.), 
126  S.  W.  282;  Chicago  etc.  K.  Co. 
V.  Eogera  (Tex.  Civ.  App.),  129  S.  W. 
1155;  Erp  v.  Eaywood  Canal  &  Mill- 
ing Co.  (Tex.  Civ.  App.),  130  S.  W. 
897;  State  v.  Silver  King  Consol. 
Min.  Co.,  37  TJtah,  62,  106  Pac.  520; 
Williams  v.  Hewitt,  57  Wash.  62,  135 
Am.  St.  Eep.  971,  1€6  Pac.  496;. 
Masner  v.  Atchison  etc.  B.  Co.,  177 
Fed.  618,   101  0.  C.  A.  244;  Demp- 


ster V.  Cochran,  174  Fed.  587,  98 
C.  C.  A.  433;  Quinalty  v.  Temple, 
176  Fed.  67,  99  C.  C.  A.  375. 

53  Griel  v.  Lomax,  86  Ala.  132,  5 
South.  325;  Miller  v.  Boykin,  70  Ala. 
469;  David  v.  David,  66  Ala.  139; 
Yarbrough  v.  Arnold,  20  Ark.  592; 
West  Coast  Lumb.  Co.  T.  Newkirk, 
80  Cal.  275,  22  Pac.  231;  Hunt  v. 
Swyney  (Cal.),  33  Pac.  854;  Quin- 
tard  V.  Corcoran,  50  Conn.  34;  Sec- 
ond Nat.  Bank  v.  Averell,  2  App.  D. 
C.  470;  Atlantic  C.  L.  E.  Co.  v.  Part- 
ridge, 58  Fla.  153,  50  South.  634; 
Walker  v.  Mitchell,  41  Ga.  102; 
Greer  v.  Caldwell,  14  Ga.  207,  58  Am. 
Dec.  553;  Bates  v.  Ball,  72  111.  108; 
Harris  v.  Miner,  28  111.  135;  Cook  v. 
Woodruff,  97  Ind.  134;  Miller  t. 
Louisville  etc.  E.  Co.,  128  Ind.  97, 
25  Am.  St.  Eep.  416,  27  N.  B.  339; 
Furlong  v.  North  British  etc.  Ins. 
Co.,  136  Iowa,  468,  113  N.  W.  1084; 
Stewart  v.  Anderson,  111  Iowa,  329, 
82  N.  W.  770;  First  Nat.  Bank  v. 
Woodman,  93  Iowa,  668,  57  Am.  St. 
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the  meaning.  An  action  was  commenced  by  one  Hunt,  ex- 
ecutor of  the  will  of  Sharp,  against  defendant  Swyney  to 
compel  him  to  convey  certain  lands  alleged  to  have  been 
held  in  trust  for  plaintiff's  testator  and  setting  out  the 
facts  relied  on.  Mrs.  Sharp,  the  widow,  intervened,  claim- 
ing that  defendant  held  the  land  in  trust  for  her,  and  claim- 
ing the  rents  and  profits,  setting  out  that  defendant,  who 
was  her  deceased  husband's  law  clerk,  had  bought  the  land 
referred  to  at  a  foreclosure  sale  (one  Rising  being  the  mort- 
gagor) with  her  money  and  for  her.  Upon  direct  exam- 
ination Mrs.  Sharp  was  asked:  "During  the  year  1881, 
from  December  1st  down  to  and  including  the  month  of 
October,  1882,  was  Mr.  Swyney,  the  defendant  in  this  ac- 
tion, your  agent  in  collecting  rents  for  you?"  Objection 
was  made  that  it  was  immaterial,  irrelevant  and  incompe- 
tent, and  not  pertinent  to  any  of  the  issues.  The  objection 
was  overruled,  upon  the  ground  that  it  was  introductory. 
The  specifications  did  not  show  that  any  motion  was  after- 
ward made  to  strike  out,  while  the  record  showed  that  de- 
fendant's accounts  were  put  in  evidence,  showing  not  only 
that  large  amounts  of  rents  were  collected  by  the  defendant 
for  her,  thus  tending  to  show  that  she  had  moneys  of  her 
own,  but  also  showing,  among  other  things,  that  in  his  ac- 

Eep.  287,  62  N.  W.  28;  Rollins  v.  (N.  Y.)  ISO;  Braswell  v.  Gay,  75  N. 
Bartlett,  21  Ma.  565;  Goodhand  v.  C.  515;  Stinson  v.  Porter,  12  Or.  444, 
Benton,  6  Gill  &  J.  (Md.)  481;  8  Pae.  454 ;  Porter  v.  Nelson,  121  Pa. 
Hughes  V.  Gross,  166  Mass.  61,  55  628,  15  Atl.  852;  Harger  v.  Thomas, 
Am.  St.  Rep.  375,  32  L.  E.  A.  620,  44  Pa.  128,  84  Am.  Dec.  422;  Self- 
43  N.  E.  1031;  McDonald  v.  Inhab-  ridge  v.  Northampton  Bank,  8  Watts 
itants  of  Savoy,  110  Mass.  49;  Dii-  &  S.  (Pa.)  320;  Walker  v.  Wilraing- 
puis  V.  Interior  Constr.  Co.,  88  Mich.  ton  C.  &  A.  R.  Co.,  26  S.  C.  80,  1 
103,  50  N.  W.  103;  Hitchcock  v.  S.  E.  366;  Tachini  v.  State,  59  Tex 
Burgett,  38  Mich.  507;  Levels  v.  St.  Cr.  55,  126  S.  W.  1139;  Booth  v.  Up- 
Louis  &  H.  R.  Co.,  196  Mo.  606,  94  shiir,  26  Tex.  64;  Neill  v.  Keese,  5 
S.  W.  275;  Krech  v.  Pacific  E.  f'o.,  Tex.  23,  51  Am.  Dee.  746;  Town  of 
64  Mo.  172;  Ritter  v.  Springfield  Cavendish  v.  Troy,  41  Vt.  99;  Good- 
First  Kat.  Bank,  30  Mo.  App.  652;  now  v.  Parsons,  36  Vt.  46;  Tibbals 
Schuchman  v.  Winterbottom,  9  N.  Y.  v.  IfBand,  10  Wash.  451,  39  Pac. 
Supp.  733,  58  N.  Y.  Super.  105,  31  N.  102;  Sullivan  v.  Myers,  28  W.  Va. 
Y.  St.  184 ;  affirmed,  130  N.  Y.  699,  30  375 ;  Beckwith  >-.  Thompson,  63  Fed. 
N.  E.  63  i  Mason  v.  Baplee,  66  BarU.  232,  11  C.  C,  A.  149. 
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counts  to  lier  of  rents  collected  he  charged  her  for  the 
notary's  fee  for  acknowledging  the  assignment  of  the  Eising 
mortgage  to  himself,  and  for  recording  it,  for  paying  the 
taxes  on  the  mortgage,  and  for  all  the  expenses  of  fore- 
closure of  that  mortage,  including  a  witness  fee  to  himself 
and  the  expenses  of  sale.  In  view  of  this  evidence  the  pre- 
liminary question  leading  to  its  introduction  was  held  en- 
tirely proper."  The  appellate  court — applying  the  famil- 
iar rule  that  it  will  make  all  reasonable  intendments  in 
favor  of  the  ruling  of  the  court  below — will  assume  (the 
record  being  silent  on  the  subject)  that  all  the  preliminary 
facts  appeared,  or  at  least  that  there  was  evidence  tending 
to  establish  them,  so  far  as  the  same  were  necessary  to 
make  the  evidence  admissible.^® 

§  137b  (137).     Same— Elucidative  testimony.— It  follows 

that  if  introductory  testimony,  not  inherently  relevant,  is 
admissible,  as  we  have  shown,  a  fortiori  that  should  be 
relevant,  which  will  explain,  illustrate,  or  elucidate  evidence 
already  given.  Indeed,  it  is  now  an  every-day  occurrence 
for  such  evidence  to  be  received  as  relevant — evidence 
which,  if  considered  abstractly  and  apart  from  other  evi- 
dence, would  amount  to  nothing,  but  taken  in  connection 
with  other  facts  proven  in  the  case,  tends  to  explain  and  il- 
lustrate them,  either  by  way  of  reinforcing  the  evidence  of 
the  one  side,  or  breaking  the  force  of  that  given  by  ■  the 
other  by  showing  its  misapplication,  exaggeration  or  other 
reason  for  depreciation  of  its  force  value.  Thus  an  expla- 
nation of  words  used  in  a  conversation,  the  demonstration 
of  the  use  of  a  scientific  instrument,  testimony  showing  the 
conduct  of  a  party  bears  a  different  construction  from  that 
he  would  have  put  upon  it,  a  conversation  which  would  oth- 
erwise be  hearsay,  are  examples  of  the  class  of  evidence  re- 
ferred to.  A  physician  sued  a  railroad  company  for  services 
rendered  to  an  injured  employee,  and  the  plaintiff  testified 

54  Hunt  V.   Swyney   (Sharp,  Inter-  5S  Bristol  Mfg.   Co,   v.   Palmer,  82 

vener)    (Cal.),  33  Pac.  854.  Vt.  438,  74  Atl.  76. 
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that  he  had  performed  certain  services  for  the  defendant  and 
had  rendered  to  it  bills  for  the  same,  which  the  defendant 
paid.  Afterward  the  defendant  produced  one  of  the  bills, 
which  was  made  out  to  one  Walter  Chase,  and  not  to  the  rail- 
road company.  The  court,  against  the  defendant's  objection, 
permitted  the  plaintiff  to  explain  that  the  bill  was  not  made 
out  by  him,  but  had  been  so  erroneously  made  out  without 
his  knowledge  by  his  assistant,  and  it  was  clearly  within 
the  discretion  of  the  court  to  allow  the  plaintiff  to  explain 
the  apparent  discrepancy  between  his  testimony  and  the 
bill  produced  by  the  defendant.^''  So  where  the  plaintiff 
was  notified  to  produce  at  the  trial  certain  duebills  in  ques- 
tion, but  he  did  not  do  so,  claiming  they  were  destroyed 
after  goods  had  been  obtained  on  them,  and  that  no  record 
was  kept  showing  when  they  were  traded  out  or  destroyed, 
against  a  general  objection  the  plaintiff  was  permitted  to 
show  that  it  was  the  custom  at  his  store  to  destroy  these 
duebills  after  they  had  been  traded  out.  The  evidence  was 
legitimate,  as  tending  to  account  for  their  nonproduction.^^ 
Where  the  United  States  sought  damages  against  the  de- 
fendant for  cutting  timber  on  public  lands  and  introduced 
an  affidavit  as  a  declaration  by  him  of  its  value,  the  defend- 
ant was  entitled  to  give  in  explanation  the  purpose  for 
which  the  affidavit  was  made  and  the  circumstances.  The 
court  said:  "The  affidavit  could  be, employed  by  the  prose- 
cution only  as  a  statement  made  in  pais  by  the  defendant. 
It  had  no  greater  force  than  a  verbal  or  written  admission, 
which  is  by  no  means  conclusive  on  the  party.  He  may 
explain  the  circumstances  under  which  it  was  made,  if  for 
its  impeachment  or  explanation,  and  as  to  whether  the 
party  who  reduced  his  statement  to  writing  embraced 
therein  all  he  said.  He  may  give  in  evidence  all  he  said, 
as  a  part  of  the  res  gestae,  if  it  be  pertinent  and  explana- 
tory. "  "8    But  testimony  by  one  witness  in  explanation  of  the 

56  Hall  V.  New  York  N.  H.  &  H.  68  Greenle'af  on  Evidence,  16th  ed., 
R.  Co.,  27  E.  I.  525,  65  Atl.  278.  vol.   1,  par.   201a,   p.   336,  states  the 

57  Ware  v.  Childs,  82  Vt.  359,  73  rule   as  follows:    "The  party  against 
Atl.  994,  whom   the   admission   is   offered   may 
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evidence  of  another  taken  on  deposition  and  read  at  the 
trial  has  been  properly  held  not  to  be  relevant.  The  depo- 
nent should  have  been  asked  the  questions  when  he  was 
making  the  deposition.^*  A  volume  might  be  filled  with  il- 
lustrations of  the  relevancy  of  explanatory  testimony,  but 
the  instances  given  illustrate  the  principle,  and  numerous 
other  cases  are  appended  in  the  notes.** 


also  explain  it  away,  so  far  as  pos- 
sible, in  any  other  way — as,  by  show- 
ing that  it  was  said  with  a  different 
intent  or  meaning,  or  without  per- 
sonal knowledge,  or  the  like."  See, 
also,  Adkins  v.  Hershy,  14  Ark.  442; 
Stone  V.  Cook,  79  111.  424-429.  The 
fact  that  the  admission  is  in  the  form 
of  an  affidavit  does  not  conclude  the 
party  from  explaining  or  contradict- 
ing it:  Chicago,  B.  &  Q.  E.  Co.  v. 
Bartlett,  20  HI.  App.  96,  104;  Yale 
V.  Edgerton,  14  Minn.  (Gil.  144), 
194,  204;  Pelton  v.  Schmidt,  104 
^tich.  345,  53  Am.  St.  Rep.  462,  62 
N.  W.  552;  Solomon  E.  Co.  v.  Jones, 
30  Kan.  601,  2  Pae.  657;  Sharp  v. 
Swayne,  1  Penne.  (Del.)  210,  40  Atl. 
113,   115. 

59  Warren  v.  Wallis,  Landes  &  Co., 
42  Tex.  472. 

80  Pollack  V.  Gunter,  162  Ala.  317, 
50  South.  155;  Fowler  v.  State,  155 
Ala.  21,  45  South.  913;  Holman  v. 
Clark,  148  Ala.  286,  41  South.  765; 
Wallace  v.  North  Alabama  Traction 
Co.,  145  Ala.  682,  40  South.  89; 
Kimic  V.  San  Jose-Los  Gates  etc.  E. 
Co.,  156  Cal.  379,  104  Pac.  986;  Herd 
V.  Tuohy,  133  Cal.  55,  65  Pae.  139; 
Haight  V.  Vallet,  89  Cal.  245,  23  Am. 
St.  Eep.  465,  26  Pac.  897;  People  v. 
Hodgdon,  55  Cal.  72,  36  Am.  Ren. 
30;  Head  v.  Selleck,  76  Conn.  706,  57 
Atl.  281;  Barnnm  v.  Barnum,  9  Conn. 
242;  Atlantic  Coast  Line  R.  Co.  v. 
Taylor,  125  Ga.  454,  54  S.  E.  622; 
Atlanta  St.  R.  Co.  «.  Walker,  93  Ga. 
462,  21  S.  B.  48;  Vollmer  C.  Co.  v. 


Eogera,  13  Idaho,  564,  92  Pae.  579; 
Chicago  etc.  Traction  Co.  v.  Mahoney, 
230  111.  562,  82  N.  E.  868;  Overtoom 
V.  Chicago  &  E.  I.  R.  Co.,  181  111.  323, 
54  N.  E.  898 ;  Hayward  v.  Scott,  114 
111.  App.  531;  Buckeye  Mfg.,  Co.  v. 
Wooley  Foundry  &  ,  Mach.  Wks.,  26 
Ind.  App.  7,  58  N.  E.  1069;  Gray  v. 
Chicago  etc.  E.  Co.,  143  Iowa,  268, 
121  N.  W.  1097;  Graves  v.  Merchants' 
&  B.  Ins.  Co.,  82  Iowa,  637,  31  Am. 
St.  Eep.  507,  49  N.  W.  65;  Schuster, 
Tootle  &  Co.  V.  Stout  &  Wingert,  30 
Kan.  529,  2  Pae.  642 ;  Collier  v.  Blake, 
14  Kan.  250;  Grimes  v.  Talbot,  1 
A.  K.  Marsh.  (Ky.)  205;  State  v. 
Lively,  119  La.  363,  44  South.  128; 
Philbin  V.  Thurn,  103  Md.  342,  63 
Atl.  571;  Cross  v.  Her,  103  Md.  592, 
64  Atl.  33;  Ahearn  v.  Boston  Ele- 
vated R,  Co.. ,  194  Mass.  S.'JO,  80  N. 
E.  217;  Hughes  v.  Gross,  166  Mass. 
61,  55  Am.  St.  Eep.  37.5,  32  L.  E.  A. 
620,  43  N.  E.  1031;  Florence  Sew. 
Mach.  Co.  V.  Grover  &  Baker  Sewing 
Mach.  Co.,  110  Mass.  70,  14  Am.  R«p. 
579;  Churchill  v.  Mace,  148  Mich. 
456,  11 1  N.  W.  1034  ;■  Davis  v.  Teach- 
out,  126  Mich.  135,  86  Am.  St.  Eep. 
531,  85  N.  W.  475;  Baker  v.  Pulitzer 
Pub.  Co..  103  Mo;  App.  54,  77  S.  W. 
585;  Hill  Bros.  v.  Seneca  Bank,  100 
Mo.  App.  230,  73  S.  W.  307 ;  Trenton 
Pass  R.  Co.  V.  Cooper.  60  N.  J.  I/. 
219,  64  Am.  St.  Rep.  592,  38  L.  E. 
A.  637,  37  Atl.  730;  Hoxie  v.  Walker, 
75  N.  H.  308,  74  Atl.  183;  Page  v. 
Hazelton,  74  N.  H.  25^,  66  Atl.  1049 ; 
Whitcher  v.  Boston  &  M.  E.  Co.,  70 
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§  137c  (137).  Same — Auxiliary  testimony. — A  party  to 
a  cause  produces,  as  a  rule,  all  the  testimony  in  his  control 
to  establish  his  case.  Only  a  portion  of  that  testimony 
generally  is  directed  to  the  main  issue,  while  the  remainder 
is  used  perhaps  part  to  succor  the  principal  facts  and  part 
to  lessen  the  effect  of  the  opponent's  case.  To  a  certain 
extent  this  class  of  testimony  is  kin  to  that  which  is  explan- 
atory, and  the  same  rules  as  to  its  relevancy  apply.  To 
support  the  plaintiff's  bona  fides,  to  expose  the  defendant's 
mala  fides,  both  affirmatively  and  negatively,  is  the  function 
of  this  auxiliary  testimony.*'^     Illustrations  will  be  found 


N.  H.  242,  46  Atl.  740;  Burr  v.  ICos- 
ter,  144  App.  Div.  .31,  128  N.  Y. 
Supp.  794;  Woodriek  v.  Woodrick, 
141  N.  Y.  457,  36  N.  E.  395;  Lewy 
V.  Bliimenthal,  83  App.  Div.  8,  82  N. 
Y.  Supp.  344;  Praley  v.  Fraley,  150 
N.  C.  501,  64  S.  E.  381;  State  v. 
Harrison,  145  N.  C.  408,  59  S.  E. 
867;  Allen  v.  Willard,  57  Pa.  374; 
Thommon  v.  Kalbaeh,  12  Serg.  &  R. 
(Pa.)  238;  Hall  v.  New  York  etc.  K. 
Co.,  27  E.  I.  525,  65  Atl.  278;  Wil- 
son V.  Moss,  79  S.  0.  120,  60  S.  E. 
313;  Cain  v.  Atlantic  etc.  R.  Co.,  74 
S.  C.  89,  5,4  S.  E.  244;  Aldous  v.  01- 
verson,  17  S.  D.  190,  95  N.  W.  917; 
Eeynolds  v.  Hinrichs,  IB  S.  D.  602,  94 
N.  W,  694 ;  Morton  v.  State,  91  Tenn. 
437,  19  S.  W.  225;  Robertson  v. 
Brothers  (Tex.  Civ.  App.),  139  S.  W. 
657;  Henderson  v.  Lumber  Co.  (Tex. 
Civ.  App.),  128  S.  W.  671;  Robert- 
son V.  Warren,  45  Tex.  Civ.  584,  100 
S.  W.  805;  San  Antonio  T.  Co.  v. 
Haines,  45  Tex.  Civ.  289,  100  S.  W. 
788;  Gates  v.  State,  51  Tex.  Cr.  449, 
103  S.  W.  859;  Walker  v.  Skliris,  34 
Utah,  353,  98  Pao.  114;  Ide  v.  Bos- 
ton etc.  R.  Co.,  83  Vt.  66,  74  Atl. 
401;  Ware  v.  Childs,  82  Vt.  359,  73 
Atl.  994;  Sheldon  v.  Wright,  80  Vt. 
298,  67  Atl.  807;  Parsons  v.  Harper, 
16  Gratt.  (Vai.)  64;  Tibbals  v.  Iflf- 
land,    10    Wash.    451,    39    Pac.    102; 


Sullivan  v.  Myers,  28  W.  Va.  375; 
Illinois  Steel  Co.  v.  Paezoeha,  139 
Wis.  23,  119  N.  W.  550;  Yeska  v. 
Swendrzynski,  133  Wis.  475,  113  X. 
W.  959 ;  Crawford  v.  United  States, 
212  U.  S.  183,  53  L.  Ed.  465,  29  Sup. 
Ct.  Rep.  260;  Burley  v.  German- 
American  Bank,  111  U.  S.  216,  28  L. 
Ed.  406,  4  Sup.  Ct.  Rep.  341;  Mar- 
shall V.  Baltimore  &  O.  R.  Co.,  16 
How.  (U.  S.)  314,  14  L.  Ed.  953; 
Morgan  v.  United  States,  169  Fed. 
242,  94  C.  C.  A.  518;  Kerbaugh  >■. 
Caldwell,  151  Fed.  194,  10  Ann.  Cas. 
453,  80  C.  C.  A.  470;  United  States 
V.  Lumsden,  1  Bond,  5,  26  Fed.  Cas. 
No.  15,641;  Crane  &  Co.  v.  Pry,  126 
Fed.  278,  61  C.  C.  A.  260;  Southern 
Pac.  Co.  V.  Rauh,  49  Fed.  696,  1  C. 
C.  A.  416. 

81  Dougherty  v.  White  (Del.),  80 
Atl.  237;  Richmond  &  D.  E.  Co.  v. 
Garner,  91  Ga.  27,  16  S.  E.  110; 
Schuster,  Tootle  &  Co.  v.  Stout  & 
Wingert,  30  Kan.  529,  2  Pac.  642; 
Divers  v.  Fulton,  8  Gill  &  J.  (Md.) 
202;  Humphrey  v.  Monida  etc.  Stage 
Co.,  115  Minn.  180,  131  N.  W.  49S; 
Sohwerin  v.  De  Graff,  21  Minn.  354; 
Charlton  v.  St.  Louis  etc.  R.  Co.,  200 
Mo.  413,  98  S.  W.  529;  Jones  v.  Club, 
122  Mo.  App.  113,  98  S.  W.  82; 
Gehlert  \.  Quinn,  35  Mont.  451,  119 
Am.  St.  Rep.  864,  90  Pao.  168;  Lan- 
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in  the  cases  noted  of  reasons  for  not  calling  witnesses 
in  or  out  of  the  state,  as  to  the  state  of  mind  or  health  of 
the  witness,  reasons  for  not  producing  books  or  documents, 
allegations  of  attempted  interference  with  witnesses,®^  of 


dis  V.  Watts,  82  Neb.  359,  117  N.  W. 
705;  Chamberlain  v.  Chamberlain 
Banking  House,  4  Neb.  (Unof.)  278, 
93  N.  W.  1021;  Shepherd  v.  Lincoln 
Traction  Co.,  79  Neb.  834,  113  N.  W. 
627;  Klein  v.  Burleson,  138  App. 
Div.  405,  122  N.  Y.  Supp.  752;  Smit- 
son  V.  Southern  Pacific  Co.,  37  Or.  74, 
60  Pac.  907;  Erp  v.  Raywood  Canal 
etc.  Co.  (Tex.  Civ.  App.),  130  S.  W. 
897;  Roscoe  etc.  R7.  Co.  v.  Jackson 
(Tex.  Civ.  App.),  127  S.  W.  872; 
Texas  etc.  Ey.  Co.  v.  Malone  (Tex. 
Civ.  App.),  88  S.  W.  389;  Gardner  v. 
State,  56  Tex.  Cr.  594,  120  S.  W.  895; 
Green  v.  Dodge,  79  Vt.  73,  64  Atl. 
499;  Durgin  v.  Danville,  47  Vt.  95; 
Cross  V.  Willard,  46  Vt.  73;  Thomas 
v.  Lewis,  89  Va.  1,  37  Am.  St.  Rep. 
848,  18  L.  R.  A.  170,  15  S.  B.  389; 
Kavanaugh  v.  Wausau,  120  Wis.  611, 
98  N.  W.  550;  Southern  Pac.  Co.  t. 
Eauh,  49  Fed.  696,  1  C.  C.  A.  416. 

62  Phoenix  Ins.  Co.  v.  Moog,  78 
Ala.  284,  56  Am.  Rep.  21;  Miller  v. 
Jones,  32  Ark.  337;  Merwin  v.  Ward, 
15  Conn.  377;  Mason  v.  Macon  etc. 
Light  Co.,  123  Ga.  773,  51  S.  E.  569: 
Richmond  etc.  R.  Co.  v.  Garner,  91 
Ga.  27,  16  S.  E.  110;  Savannah,  F. 
&  W.  R.  Co.  V.  Gray,  77  Ga.  440,  3 
S.  E.  158;  Lyons  v.  Lawrence,  12  111. 
App.  531;  Chicago  City  R.  Co.  v. 
McMahon,  103  111.  485.  42  Am.  Rep. 
29;  Winchell  v.  Edwards,  57  111.  41; 
Thompson  v.  Thompson,  9  Ind.  323, 
68  Am.  Dec.  638;  Benjamin  v.  Ellin- 
ger,  80  Ky.  472;  Moon  v.  Story,  8 
Dana  (Ky.),  226;  Crescent  City  Ice 
<^o.  V.  Ermann,  36  La.  Ann.  841; 
Penobscot  Boom  Corp.  v.  Brown,  16 
Me.  237;  Learned  v.  Hall,  133  Mass. 
417;  Hastings  v.  Stetson,  130  Mass.  76; 


McDonough  v.  O'Niel,  113  Mass.  92; 
Hanson  v.  Carlton,  6  Allen  (Mass.), 
276;  Commonwealth  v.  Vv'ebster,  5 
Cush.  (Mass.)  316,  52  Am.  Dec.  711; 
Cole  V.  Lake  Shore  &  M.  S.  R.  Co., 
95  Mich.  77,  54  N.  W.  638;  Cooley 
V.  Foltz,  85  Mich.  47,  48  N.  W.  176; 
Cole  V.  Lake  Shore  &  M.  S.  R.  Co.,  81 
Mich.  156,  45  N.  W.  983;  Wallace. 
V.  Harris,  32  Mich.  380;  State  v. 
Chamberlain,  89  Mo.  129,  1  S.  W. 
145;  Van  Ness  v.  Van  Ness,  32  N. 
J.  Eq.  669;  Jones  v.  Knauss,  31  N. 
J.  Eq.  609;  State  v.  Knapp,  45  N.  H. 
148 ;  Bailey  v.  Shaw,  24  N.  H.  297,  55 
Am.  Dec.  241 ;  Cruikshank  v.  Gordon, 
118  N.  Y.  178,  23  N.  E.  457;  People 
v.  Hovey,  92  N.  Y.  554;  Bleecker  v. 
Johnston,  69  N.  Y.  309;  Pease  v. 
Smith,  61  N.  Y.  477;  Donohue  v.  Peo- 
ple, 56  N.  Y.  208;  Stafford  v.  Morn- 
ing Journal  Assn.,  68  Hun,  467,  22 
N.  Y.  Supp.  1008;  McGuire  v.  Broad- 
way etc.  E.  Co.,  62  Hun,  623,  16  N. 
Y.  Supp.  922;  Brown  v.  Schock,  77 
Pa.  471;  Prick  v.  Barbour,  64  Pa. 
120;  Banner  v.  South  Carolina  R.  Co., 
4  Rich.  (S.  C.)  329,  55  Am.  Dec. 
678;  Weatherfoid  etc.  R.  Co.  v.  Dun- 
can, 88  Tex.  611,  32  S.  W.  878 ;  Dur- 
gin V.  Danville,  47  Vt.  95;  Gage  v. 
Chesebro,  49  Wis.  486,  5  N.  W'.  881; 
Dimond  v.  Henderson,  47  Wis.  172, 
2  N.  W.  73 ;  The  St«am  Propeller  Til- 
lie,  7  Ben.  (IT.  S.)  382,  Fed.  Cas. 
No.  14,048;  Clifton  v.  United  States, 
4  How.  (TJ.  S.)  242,  11  L.  Ed.  957; 
Southern  Pae.  Co.  v.  Eauh,  49  Fed. 
696,  1  C.  C.  A.  416;  Moriarty  v.  Lon- 
don, C.  &  D.  R.  Co.,  L.  R.  5  Q.  B. 
314;  Attorney  General  v.  Queen's 
Free  Chapel,  24  Beav.  679,  53  Eng. 
Reprint,    520;     Attorney    General    v. 
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refusal  to  permit  inspection  or  examination,  of  failure  to 
present  claims  or  the  presentation  of  a  different  claim  from 
that  sued  upon,  and  generally  on  the  credibility  of  witnesses 
and  affecting  the  weight  of  their  testimony.^^  This  admis- 
sion of  ancillary  testimony  is  by  no  means  an  innovation, 
and  it  can  readily  be  appreciated  that,  like  the  pawns  in  a 
game  of  chess,  it  plays  very  often  the  most  important  part 
in  a  trial.  The  court  watches  with  a  vigilant  eye  the  prof- 
fered testimony,  on  the  liberal  principle  "that  the  rules  of 
evidence    must    expand    according    to    the    exigencies    of 


society' 


and  it  is  well  settled  that  if  the  evidence  offered 


conduces  in  any  reasonable  degree  to  i8stablish  the  probabil- 


Halliday,  26  TJ.  C.  Q.  B.  397;  Lowell 
V.  Todd,  15  V.  C.  C.  P.  306;  Briggs 
V.  McBride,  17  N.  B.  663;  Hunter  v. 
Lauder,  8  U.  C.  L.  J.,  N.  S.,  17. 

63  Southern  E.  Co.  v.  MoEntire, 
169  Ala.  42,  53  South.  158;  Andrews 
V.  State,  159  Ala.  14,  48  South.  858; 
MeBryde  v.  State,  156  Ala.  44,  47 
South.  302;  Cross  v.  State,  147  Ala. 
125,  41  South.  875;  Tifton  etc.  R.  Cp. 
v.  Butler,  4  Ga.  App.  191,  60  S.  E. 
1087;  Lyons  v.  Lawrence,  12  111.  App. 
531;  Stolp  V.  Blair,  68  111.  541;  Mc- 
Guire  v.  County,  133  lo'Wa,  636,  111 
N.  W.  34;  Noble  v.  White,  103  Iowa, 
•352,  72  N.  W.  556;  Fordsville  Bkg. 
Co.  V.  Thompson,  23  Ky.  Law  Rep. 
1276,  65  S.  W.  6;  Baker  v.  Common- 
wealth, 13  Ky.  Law  Rep.  571,  17  S. 
W.  625;  Commonwealth  v.  ToUiver, 
119  Mass.  312;  Egan  v.  Bowker,  5 
Allen  (Mass.),  449;  Webster  v.  Sib- 
ley, 72  Mich.  630,  40  N.  W.  772; 
Peters  v.  Schultz,  107  Minn.  29,  119 
N.  W.  385;  Glassberg  v.  Olson,  89 
Minn.  195,  94  N.  W.  554;  State  v. 
Duncan,  116  Mo.  288,  22  S.  W.  699; 
State  V.  Marshall,  115  Mo.  383,  22 
S.  W.  452 ;  Shepterd  v.  Lincoln  Trac- 
tion Co.,  79  Neb.  834,  113  N.  W.  627; 
Chamberlain  y.  Chamberlain  Banking 
House,  4   Neb.    (Unof.)    278,   93   N. 


W.  1021;  Planigan  v.  Guggenheim 
Smelt.  Co.,  63  N.  J.  L.  647,  44  Atl. 
762;  Reagan  v.  Manchester  St.  R.,  72 
N.  H.  298,  56  Atl.  314;  State  v. 
Palmer,  65  N.  H.  216,  20  Atl. 
6;  Ryan  v.  People,  79  N.  Y.  593; 
McCarthy  v.  Gallagher,  4  Mise.  Rep. 
188,  23  N.  Y.  Supp.  884;  John- 
son V.  Garley,  53  How.  Pr.  (N.  Y.) 
326;  State  v.  Whitson,  111  N.  C. 
695,  16  S.  E.  332;  Commonwealth  r. 
McMahon,  145  Pa.  413,  22  Atl.  971; 
Mertz  V.  Detweiler,  8  Watts  &  S. 
(Pa.)  376;  McNesse  v.  Carver,  40 
Tex.  Civ.  App.  129,  89  S.  W.  430; 
Evansieh  v.  Gulf,  C.  &  S.  F.  R.  Co., 
61  Tex.  24;  Judevine  v.  Weaks,  .t7 
Vt.  278;  Thornton  v.  Thornton,  39 
Vt.  122;  Strong  v.  SUcer,  35  Vt.  40; 
Kavanaugh  v.  Wausau,  120  Wis.  611, 
98  N.  W.  550;  Ryan  v.  State,  83 
Wis.  486,  53  N.  W.  836;  Scott  v. 
United  States,  172  XJ.  S.  343,  43  L. 
Ed.  471,  19  Sup.  Ct.  Rep.  209;  Inter- 
national Harvester  Co.  v.  Voboril,  187 
Fed.  973;  Chitwood  v.  United  States, 
153  Fed.  551,  11  Ann.  Gas.  814,  82 
C.  C.  A.  505;  Daub  v.  Northern  Pac. 
R.  Co.,  18  Fed.  625. 

64  Lord    Ellenborough    in    Pritt    v, 
Fairclough,  3  Camp.  306. 
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ity  of  tlie  fact  in  controversy,  it  should  go  to  the  jury.  It 
would  be  a  narrow  rule,  and  not  conducive  to  the  ends  of 
justice,  to  exclude  it  on  the  ground  that  it  did  not  afford 
full  proof  of  the  nonexistence  of  the  disputed  fact.  Be- 
sides, presumptive  evidence  proceeds  on  the  theory  that  the 
jury  can  infer  the  existence  of  a  fact  from  another  fact 
that  is  proved,  and  most  usually  accompanies  it.  Many  of 
the  affairs  of  human  life  are  determined  in  courts  of  jus- 
tice in  this  way,  and  experience  has  proved  that  juries, 
under  the  direction  of  a  wise  judge,  do  not  often  err  in  the 
reasoning  which  leads  them  to  a  proper  conclusion  on  such 
evidence.  And  if  they  should  happen  to  reach  a  wrong 
conclusion,  the  court  has  in  its  own  hands  the  mode  and 
measure  of  redress.*" 

§  137d  (137).    Same — So-called    negative    testimony.^ 

Testimony  that  if  a  certain  event  had  occurred  the  witness 
having  those  senses  ordinarily  developed  would  have  seen 
or  heard  it  is  sometimes  called  negative  testimony,  more 
for  purposes  of  identification  than  because  it  rests  on  any 
logical  basis.  "If  the  whistle  of  the  train  had  been  blown 
I  should  have  heard  it,"  and  "If  he  had  struck  the  defend- 
ant while  I  was  with  them  I  should  have  seen  it,"  are  ex- 
es Terry  v.  WiUiams,  148  Ala.  468,  Banking  House,  4  Neb.  (tinof.)  278, 
41  South.  804;  Smiley  v.  Hooper,  93  N".  W.  1021;  People  v.  Cahill,  188 
147  Ala.  646,  41  South.  660;  Cook  v.  N.  T.  623,  81  N.  E.  1172;  Dodge  v. 
Malone,  128  Ala.  662,  29  South.  653;  Weill,  158  N.  Y.  346,  53  N.  E.  33; 
Dexter  v.  Collins,  21  Colo.  455,  42  Barney  v.  Fuller,  133  N.  Y.  605,  30 
Pac.  664;  Collison  v.  Illinois  etc.  R.  N.  E.  1007;  Hart  v.  Newland,  3 
Co.,  146  HI.  App.  64;  Stolp  v.  Blair,  Hawks  (10  N.  C),  122;  Van  Scivef 
68  HI.  541;  Stokes  v.  Sae  City,  151  v.  McPherson,  199  Pa.  331,  49  Atl. 
Iowa,  10,  130  N.  W.  786;  Holman  v.  73;  Mertz  v.  Detweiler,  8  Watts  & 
Eaynesford,  3  Kan.  App.  676,  44  S.  (Pa.)  376;  Shores  v.  Southern  Ry., 
Pae.  910;  Hawkins  v.  James,  69  72  S.  C.  244,  51  S.  E.  699;  Blais- 
Miss.  274,  13  South.  813;  Barrie  v.  dell  v.  Davis,  72  Vt,  295,  48  Atl. 
United  Rys.  Co.,  138  Mo.  App.  557,  14;  Houghton  v.  Clough,  30  Vt.  312; 
119  S.  W.  1020;  Mosby  v.  McKee  International  Harvester  Co.  v.  Vo- 
Commission  Co.,  91  Mo.  App.  500;  boril,  187  Fed.  973;  J.  S.  Toppan 
Landis  v.  Watts,  82  Neb.  359,  117  Co.  v.  M'Laughlin,  120  %A.  70S; 
N.  W.  705;  Farmers'  State  Bank  v.  Home  Insurance  Co.  v.  Weide,  78  U. 
Yenney,  73  Neb.  338,  102  N.  W.  S.  438.  20  L.  Ed.  197. 
617;     Chamberlain     v.     Chamberlain 


§  137d  (137)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


68-1 


amples  of  the  kind  of  testimony,  and  have  derived  their  col- 
loquial name  by  reason  of  testifying  to  something  that  did 
not  occur,  and  they  are  merely  not  required  to  be  put  into 
affirmative  form,  which  would  necessitate  verbiage  and  be  no 
clearer.  They  are  invariably  held  to  be  relevant.*®  The 
rule  applies  also  to  cases  where  entry  of  the  particulars  of 
an  accomplished  fact  would  appear  in  some  book  or  record ; 
proof  of  the  absence  of  such  usual  entry  is  relevant  as  to 
the  occurrence  of  the  fact.**^     The  absence  of  entries  in 


06  Eutledge  v.  Eowland,  161  Ala. 
114,  49  South.  463;  Andrews  v. 
State,  159'  Ala.  14,  48  South.  858; 
Alabama  G.  S.  E.  Co.  v.  Davis,  119 
Ala.  572,  24  South.  862;  East  Ten- 
nessee, V.  &  G.  E.  Co.  V.  Carloss, 
77  Ala.  443;  Lawson  v.  Hicks,  38 
Ala.  279,  81  Am.  Dee.  49;  Burch  v. 
Amerious  Grocery  Co.,  125  Ga.  153, 
53  S.  E.  1008;  Higgins  v.  Cherokee 
E.  Co.,  73  Ga.  149;  Beall  v.  Beall,  10 
Ga.  342 ;  Phelps  v.  Nazwortby,  226 
111.  254,  80  N.  E.  756;  Treat  v.  Mer- 
chants' L.  Assn.,  198  111.  431,  64  N. 
E.  992;  West  Chicago  St.  E.  Co.  v. 
Kennelly,  170  HI.  508,  48  N.  B.  996; 
Indianapolis  v.  Emmelman,  108  Ind. 
530,  58  Am.  Eep.  65,  9  N.  B.  155; 
Louisville  etc.  E.  Co.  v.  O'Nan  (Ky.), 
119  S.  W.  1192;  Vandyke  v.  Memphis 
etc.  Packet  Co.,  24  Ky.  Law  Eep. 
1283,  71  S.  W.  441;  Hannefin  v. 
Blake,  102  Mass.  297;  Chambers  v. 
Hill,  34  Mich.  523;  Waller  v.  Wag- 
ner, 181  Mo.  151,  79  S.  W.  941 ;  Tur- 
ney  v.  United  Eys.  Co.,  155  Mo. 
App.  513,  135  S.  W.  93;  Foss  v. 
Portsmouth  etc.  Ey.  Co.,  73  N.  H. 
246,  60  Atl.  747;  Stone  v.  Boston 
etc.  E.  Co.,  72  N.  H.  206,  55  Atl. 
359;  Greany  v.  Long  Island  E.  Co., 
101  N.  T.  419,  5  N.  E.  425;  Bonelle 
V.  Pennsylvania  E.  Co.,  4  N.  Y. 
Supp.  127,  51  Hun,  640;  Eatcliffe  v. 
Cary,  4  Abb.  Dec.  4,  3  Keyes  (N. 
Y.),  510,  3   Transcr.  App.  117;   Ed- 


wards V.  Atlantic  Coast  Line  E.  Co., 
129  N.  C.  78,  39  S.  E.  730;  Corrigan 
V.  Tract  Co.,  225  Pa.  560',  74  Atl. 
420;  Holden  v.  Pennsylvania  E.  Co., 
7  Kulp  (Pa.),  52;  Lyon  v.  Marclay, 
1  Watts  (Pa.),  271;  Fluewellian  v, 
State,  59  Tex.  Cr.  334,  128  S.  W. 
621;  Galveston  etc.  Ey.  Co.  v. 
TJdaUe  (Tex.  Civ.  App.),  91  S.  W. 
330;  International  etc.  Ey.  Co.  v. 
Boykin  (Tex.  Civ.  App.),  85  S.  W. 
1163;  Pelly  v.  Denison  &  S.  E.  Co. 
(Tex.  Civ.  App.),  78  S.  W.  542;  Wal- 
lace V.  Byers,  14  Tex.  Civ.  App.  574, 
38  S.  W.  228;  Haun  v.  Eio  Grande 
Western  E.  Co.,  22  Utah,  346,  62 
Pac.  908;  Comstock  v.  Jacobs  (Vt.), 
78  Atl.  1017;  Morgan  v.  Hendricks, 
80  Vt.  284,  67  Atl.  702;  Schon  v. 
Modern  Woodmen  etc.,  51  Wash.  482, 
99  Pac.  25;  International  Harvester 
Co.  V.  Voboril,  187  Fed.  973. 

67  Wisdom  V.  Beeves,  110  Ala. 
418,  18  South.  13;  People  v.  Dole, 
122  Cal.  486,  68  Am.  St.  Rep.  50,  55 
Pac.  581;  Santa  Eosa  City  R.  Co.  v. 
Central  St.  E.  Co.  (Cal.),  38  Pac. 
9*6;  Ford  v.  Cunningham,  87  Cal. 
209,  25  Pac.  403;  Knapp  v.  Day,  4 
Colo.  App.  21,  34  Pae.  1008;  Peek 
V.  Pierce,  63  Conn.  310,  28  Atl.  524; 
Sumner  v.  Child,  2  Conn.  607; 
Parker  v.  Cleveland,  37  Fla.  39,  19 
South.  344;  Griffin  v.  Wise,  115  Ga. 
610,  41  S.  E.  1003;  Schwarze  v. 
Eoessler,   40   111.   App.   474;   Hyde  v. 
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books  of  account  cannot,  however,  be  evidence  that  pay- 
ments testified  to  by  witnesses  were  not  made.  "A  false 
entry  would  be  an  act  of  wrong ;  an  omission  to  enter  might 
be  mere  negligence  or  forgetfulness,  with  no  motive  good 
or  bad.  "^*  The  relevancy  of  such  testimony,  moreover, 
rests  upon  the  inference  arising  from  the  method  and  reg- 
ularity of  business  affairs  that  the  entry,  if  of  a  fact,  would 
have  been  made ;  excepting  always  such  instruments  as  are 
ineffective  in  law  unless  recorded."^ 


Ijookabill,  €6  Iowa,  453,  23  N.  W, 
920;  Woods  v.  I-Iamilton,  39  Kan, 
69,  17  Pao.  335;  Marbourg  v.  Me 
Cormick,  23  Kan.  38;  Estill  v.  Pat- 
rick, 4  T.  B.  Mon.  (Ky.)  306;  Law 
horn  V.  Carter,  11  Bush  (Ky.),  7 
Corner  v.  Pendleton,  8  Md.  337 
Mudd  V.  Turton,  4  Gill  (Md.),  233 
Sanborn  v.  Fireman's  Ins.  Co.,  16 
Gray  (Mass.),  448,  77  Am.  Dec.  419 
Bristol  County  Sav.  Bank  v.  Keavy, 
128  Mass.  298;  Woodward  v.  Leav- 
itt,  107  Mass.  453,  9  Am.  Eep.  49 
Burghardt  v.  Van  DeUsen,  4  Allen 
(Mass.),  374;  Morse  v.  Potter,  4" 
Gray  (Mass.),  292;  People  v.  Kemp, 
76  Mich.  410,  43  N.  W.  439;  Doo 
little  V.  Gavagan,  74  Mich.  11,  41 
N.  W.  846;  Gaston  v.  Merriam,  33 
Minn.  271,  22  N.  W.  614;  Babcock 
V.  Cobb,  11  Minn.  347;  Bullock  v. 
Wallingford,  55  N.  H.  619;  Pem- 
broke V.  AUenstown,  41  N.  H.  365; 
Bow  V.  AUenstown,  34  N.  H.  351,  69 
Am.  Dec.  489;  Koe  v.  Nichols,  5 
App.  Div.  472,  38  N.  T.  Supp.  1100; 
Boor  V.  Moseholl,  55  Hun,  604,  8  N. 
Y.  Supp.  583;  Wilson  v.  Pope,  37 
Barb.  (N.  Y.)  321;  Struthers  v. 
Eeese,  4  Pa.  129;  Keim  v.  Eush,  5 
Watts  &  S.  (Pa.)  377;  Union  School 
Furniture  Co.  v.  Mason,  3  S.  D.  147, 
52  N.  W.  671;  Myers  v.  Jones,  4 
Tex.  Civ.  App.  330,  23  S.  W.  562; 
Greer  v.  Eichardson  Drug  Co.,  1  Tex. 
Civ.  App.  634,  20  S.  W.  1127;  Me- 
Camant  v.  Eoberts,  80  Tex.  316,  15 


S.  W.  580,  1054;  Edwards  v.  Bar- 
wise,  69  Tex.  84,  6  S.  W.  677;  Scott 
V.  Bailey,  73  Vt.  49,  50  Atl.  557; 
Mattocks  V.  Lyman,  18  Vt.  98,  46 
Am.  Dec.  138;  Hill  v.  Bellows,  15  Vt. 
727;  Eeed  v.  Field,  15  Vt.  672;  Sec- 
ond Ward  Sav.  Bank  v.  Shakman, 
30  Wis.  333;  Winner  v.  Bauman,  28 
Wis.  563;  Woodward  v.  Chicago  M. 
etc.  E.  Co.,  145  Fed.  577,  75  C.  C. 
A.  591;  American  Surety  Co.  t. 
Pauly,  72  Fed.  470,  18  C.  C.  A.  644; 
Polk  v.  Wendell,  5  Wheat.  (XT.  S.) 
293,  5  L.  Ed.  92. 

68  Schwarze  v.  Eoessler,  40'  111. 
App.  474. 

69  Sumner  v.  Child,  2  Conn.  607; 
Parker  v.  Cleveland,  37  Fla.  39,  19 
South.  344;  Schwarze  v.  Eoessler,  40 
111.  App.  474;  Cross  v.  Pinckney- 
ville  Mill  Co.,  17  111.  54;  Shaffer  v. 
McCrackin,  90  Iowa,  578,  48  Am.  St. 
Eep.  465,  58  N.  W,  910;  Hyde  v. 
Lookabill,  66  Iowa,  453,  23  N.  W. 
920;  Lawhorn  v.  Carter,  11.  Bush 
(Ky.),  7;  Estill  v.  Patrick,  4  T.  B. 
Mon.  (Ky.)  306;  Corner  v.  Pendle- 
ton, 8  Md.  337;  Woodward  v.  Leav- 
itt,  107  Mass.  453,  9  Am,  Eep.  49; 
Sanborn  v.  Fireman's  Ins.  Co.,  16 
Gray  (Mass.),  448,  77  Am,  Dee,  419; 
Morse  v.  Potter,  4  Gray  (Mass..), 
292;  Burghardt  v.  Van  Deusen,  4 
Allen  (Mass.),  374;  Roe  v.  Nichols, 
5  App.  Div.  472,  38  N.  Y.  Supp. 
1100;  Boor  v.  Moschell,  55  Hun, 
604,  8  N.  Y.  Supp.  583;   Wilson  t. 
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§  138  (138).— Same— Illustrations  of  relevant  facts.— It 

has  been  demonstrated  that  testimony,  obviously  collateral 
to  the  issues,  which  would  merely  tend  to  prejudice  the 
jury,  must  be  rejected  ;■  but  where  there  is  such  logical  con- 
nection between  the  fact  offered  as  evidence  and  the  issuable 
fact,  that  proof  of  the  former  tends  to  make  the  latter  more 
probable  or  improbable,  the  testimony  proposed  is  relevant, 
if  not  too  remote.  "The  competency  of  a  collateral  fact  to 
be  used  as  the  basis  of  legitimate  argument  is  not  to  be 
determined  by  the  conclusiveness  of  the  inferences  it  may 
afford  in  reference  to  the  litigated  fact.  It  is  enough  if 
these  may  tend,  even  in  a  slight  degree,  to  elucidate  the 
inquiry  or  to  assist,  though  remotely,  to  a  determination 
probably  founded  on  truth."''''  Where  there  is  a  conflict 
of  testimony  of  witnesses,  evidence  is  admissible  of  collat- 
eral facts  which  have  a  direct  tendency  to  show  that  the 
testimony  of  one  set  of  witnesses  is  more  probable  than 
that  of  the  other.'^^  Likewise  when  the  evidence  is  evenly 
balanced,  evidence  of  collateral  facts  is  admissible  for  the 
same  reason.''^  Among  the  general  rules  giyen  by  Ste- 
phen for  determining  relevancy  is  the  following:  "When 
there  is  a  question  whether  any  act  was  done  by  any  per- 
son, the  following  facts  are  deemed  to  be  relevant,  that  is 
to  say — any  fact  which  supplies  a  motive  for  such  an  act, 
or  which  constitutes  preparation  for  it;  any  subsequent 
conduct  of  such  person  apparently  influenced  by  the  doing 
of  the  act,  and  any  act  done  in  conseqvience  of  it  or  by  the 

Pope,_  37  Barb.    (N.  Y.)    321;   Keim  48  L.  Ed.  860,  24  Sup.  Ct.  Eep.  563; 

V.   Rush,   5   Watts   &   S.    (Pa.)    377;  Stevenson    v.     Stewart,   11   Pa.   307; 

Scott  V.  Bailey,   73  Vt.  49,   50  Atl.  Wood  v.  Finson,  91  Me.  280,  39  Atl. 

557;  Mattocks  v.  Lyman,  18  Vt.  98,  1007;     Chamberlain    v.     Chamberlain 

46  Am.  Dec.  138;  Second  Ward  Sav.  Banking  House,  4  Neb.   (Unof.)   278, 

Bank  v.  Shakman,  30  Wis.  333;  Win-  93  N.  W.  1021. 

ner  v.  Bauman,  2S  Wis.  563;  United  71  Glassberg  v.  Olson,  89  Minn.  195, 

States   V.   Gardiner,   2   Hayw.   &   H.  94   N.    W.    554;    Philips    v.    Mo,    91 

89,  25  Fed.  Cas.  No.  15,186a.  Minn.  311,  97  N.  W.  969. 

70  Holmes  v.  Goldsmith,  147  TJ.  S.  72  Lewis,    Cooper    &    Hancock    v. 

150,  164,  37  L.  Ed.  118,  13  Sup.  Ct.  Utah   Const.   Co.,   10   Idaho,   214,   77 

Eep.  288;  Interstate  Commerce  Com-  Pac.  336. 
jniaaiott  v.  Baird,   194  U.  S.   25,  44, 
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authority  of  that  person.  "^^  For  this  purpose  it  is  often 
competent  to  prove  the  malice  or  state  of  mind  of  a  party/^ 
his  mode  of  life,  character  or  financial  condition,  when 
otherwise  such  testimony  would  have  no  hearing  upon  the 
issues.''^  So  where  a  woman  brought  an  action  for  the 
value  of  wheat  sown  by  her  husband  and  assigned  to  her, 
and  harvested  by  the  defendant,  it  was  error  to  exclude  the 
circumstances  under  which  the  defendant  justified,  such  as 
the  mortgage  of  the  premises  and  her  husband's  obligations 
to  the  defendant  under  an  agreement  to  work  the  land  on 
shares,  and  to  apply  the  proceeds  after  division  in  pay- 
ment of  the  husband's  obligations  to  the  firm  of  which 
the  defendant  was  a  member.  All  the  facts  and  circum- 
stances tending  to  show  the  relation  the  husband  or  the 
parties  sustained  to  the  property  were  competent  and 
should  have  been  given  to  the  jury.'^®  Equally  famiUar  is 
the  practice  of  proving,  as  parts  of  the  chain  of  evidence, 
the  opportunity,  preparation,  motive,  desire  or  the  inten- 
tion of  the  party  to  do  the  act  in  question.'^'^     On  the  other 

T3  Eeynolds,  Steph.  Ev.,  art.  7;  Pa.  386;  Pierson  v.  People,  79  N.  Y. 
Weaver  v.  State,  43  Tex.  340,  65  S.  424,  35  Am.  Bep.  524;  Reinhart  v. 
W.  534;  McKee  v.  People,  36  N.  Y.  People,  82  N.  Y.  607;  Commonwealth 
113;  Kolb  V.  Whitely,  3  Gill  &  J.  v.  Webster,  5  Cush.  (Mass.)  295,  52 
(Md.)  188,  195;  Moore  v.  United  Am.  Dec.  711,  and  long  note;  Corn- 
States,  150  U.  S.  57,  37  L.  Ed,  996,  monwealth  v.  Hudson,  97  Mass.  565; 
14  &up.  Ct.  Rep.  26;  Jewell  v.  Jewell,  Commonwealth  v.  Choate,  105  Mass. 
1  How.  (TJ.  S.)  219,  232,  11  L.  Ed.  451;  Long  v.  Straus,  124  Ind.  84,  24 
108;  Mitchum  v.  State,  11  Ga.  615,  N.  E.  664;  Mann  v.  State,  134  Ala. 
621;  Eurnas  v.  Durgin,  119  Mass.  500,  1,  32  South.  704. 
20  Am.  Rep.  341;  Commonwealth  v.  76  Colwell  v.  Adams,  51  Mich.  491, 
Webster,  5  Gush.  (Mass.)  295,  52  Am.  16  N.  W.  870;  In  re  Higgins'  Estate, 
Dec.  711.  156  Cal.  257,'  104  Pac.  6;  Bordner  v. 

74  State  V.  Gates,  28  Wash.  689,  69  Depler,  142  HI.  App.  526;  Hurst  v. 
Pac.  385;  Sayres  v.  Commonwealth,  88  Mechlin  (Ky.),  119  S.  W.  807;  Pitch 
Pa.  291;  MoCue  v.  Commonwealth,  78  v.  Martin,  84  Neb.  745,  122  N.  W. 
Pa.  185,  21  Am.  Rep.  7;  State  V.  Dick-  50;  Brooks  v.  Gleason,  113  N.  Y, 
son,  78  Mo.  438;  State  v.  Hannett,  54  Supp.  122. 

Vt.  83 ;   Stone  v.  State,  li8  Ga.  705,  77  Jewett  v.  Banning,  21  N.  Y.  27 ; 

98  Am.   St.  Bep.   145,  45   S.  E.  630.  Commonwealth   v.   Goodwin,   14   Gray 

See  note  to  Keady  v.  People,  66  L.  (Mass.),  65;  Btuner  v.  Wade,  84  Iowa, 

B.  A.  384;  Rex  v.  Clews,  4  Car.  &  P.  698,   51   N.   W.    251;    Beakes   v.   Da 

221.  Cunha,  126  N.  Y.  293,  27  N.  E.  251. 

75  Commonwealth    v.  Ferrigan,    44  See   §  350  et  sgq.,  post. 
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hand,  the  party  may  show  that,  by  reason  of  physical  or 
mental  inability  or  absence,  it  is  impossible  that  the  act  in 
question  should  have  been  his  actJ®  On  the  same  principle 
it  is  relevant  to  prove  misconduct  of  the  party  in  respect 
to  the  pending  case,  such  as  attempting  to  suppress  or  to 
fabricate  testimony  or  bribe  witnesses  or  jurors ;''''  and  so 
it  is  relevant  to  prove  the  demeanor  of  a  party  accused  of 
a  crime  or  tort,^"  his  flight  or  concealment  and  his  false- 
hoods,^^ his  attempts  to  fasten  the  crime  upon  others,  his 
possession  of  property  connecting  him  with  the  offense,*-^ 
or  statements  made  in  his  presence  likely  to  affect  his  con- 
duct. So  "whenever  any  act  may  be  proved,  statements 
accompanying  and  explaining  that  act  made  by  or  to  the 
person  doing  it  may  be  proved,  if  they  are  necessary  to 
understand  it.  In  criminal  cases  (of  rape)  the  conduct  of 
the  person  against  whom  the  offense  is  said  to  have  been 
committed,  and  in  particular  the  fact  that  (she)  made  a 
complaint  soon  after  the  offense  to  persons  to  whom  (she) 
would  naturally  complain,  are  deemed  to  be  relevant;  but 
the  terms  of  the  complaint  itself  seem  to  be  deemed  to  be 
irrelevant.  When  a  person's  conduct  is  in  issue  or  is,  or  is 
deemed  to  be,  relevant  to  the  issue,  statements  made  in  his 
presence  and  hearing  by  which  his  conduct  is  likely  to  have 
been  affected  are  deemed  to  be  relevant. ' '  ^* 

re  Moulton  V.  Aldrich,  28  Kan.  300  211 ;  Gardiner  v.  People,  6  Park.  Cr. 

(common  practice   of   proving  alibi).  (N.  Y.)  157. 

79  Cruikshank  v.  Gordon,  118  N.  Y.  83  Reynolds,  Steph.  Ev„  art.  8; 
178,  23  N.  B.  457;  Hastings  v.  Stet-  Bank  \.  Kennedy,  17  Wall.  (U.  S.) 
son,  130  Mass.  76;  Chicago  City  Ry.  19,  24,  21  L.  Ed.  551;  Lund  v.  Tyngs- 
Co.  V.  McMahon,  103  111.  485,  42  Am.  borough,  9  Cush.  (Mass.)  36,  41;  Mc- 
Eep.  29;  Donobue  v.  People,  56  N.  Y.  Dowell  >.  Goldsmith,  6  Md.  319,  338, 
208.     See,  further,  §  17  et  seq.,  ante.  61   Am.   Dec.   305;   Bragg  v.   Massie, 

80  See  subject  of  admissions,  §  287  38  Ala.  89,  79  Am.  Dec.  82;  Hamil- 
et  seq.,  post.  ton  v.  State,  36  Ind.  280,  10  Am.  Rep. 

81  Commonwealth  v.  Tolliver,  119  22,  and  note;  Pinney  v.  Jones,  64 
Mass.  312;  Ryan  v.  People,  79  N.  Y.  Conn.  545,  42  Am.  St.  Rep.  209,  30 
593;  Murray  v.  Chase,  134  Mass.  92;  Atl.  762;  O'Rourke  v.  Citizens'  St.  By., 
Commonwealth  v.  Goodwin,  14  Gray  103  Tenn.  124,  76  Am.  St.  Rep.  639, 
(Mass.),  55.  46  L.  R.  A.  614,  52  S.  W.  872;  Baecio 

82  Lindsay  V.  People,  63  N.  Y.  143;  v.  People,  41  N.  Y.  265;  State  v. 
Commonwealth  V.  Parmenter,  101  Mass.  Knapp,  45  N.  H.  148,  155;  Johnson 
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§  139  (139).  Same,  continued. — Facts  in  issue  are  those 
facts  upon  the  truth  or  existence  of  which  the  right  or 
liability  to  be  ascertained  in  the  proceeding  depends,  and 
facts  relevant  to  the  issue  are  facts  from  the  existence  of 
which  inferences  as  to  the  truth  or  existence  of  the  facts 
in  issue  may  justly  be  drawn.  The  meaning  of  the  word 
"relevant,"  as  we  have  shown,  as  applied  to  testimony,  is 
that  it  directly  touches  upon  the  issue  which  the  parties 
have  made  by  their  pleadings,  so  as  to  assist  in  getting  at 
the  truth  of  it.  It  is  not  necessary,  however,  that  it  should 
in  itself  bear  directly  upon  the  point  in  issue,  for,  if  it  be 
but  a  link  in  the  chain  of  evidence  tending  to  prove  the 
issue  by  reasonable  inference,  it  may  nevertheless  be  rele- 
vant. From  these  elementary  principles  it  logically  fol- 
lows that  to  determine  the  relevancy  of  evidence,  the  plead- 
ings of  the  parties  must  first  be  looked  to  for  the  purpose 
of  ascertaining  the  issue.  ' '  During  the  progress  of  the  trial 
it  cannot  be  told  until  all  the  evidence  is  in  what  facts  al- 
leged will  be  submitted  to  the  jury;  for,  when  the  evidence 
is  closed,  an  alleged  state  of  facts  may  be  so  indisputably 
and  clearly  proved  or  so  clearly  not  proved  as  to  warrant 
the  court  in  assuming  in  its  charge  as  a  matter  of  law  its 
existence  or  nonexistence,  as  the  case  may  be.  But  the 
court 's  determining  in  this  manner  what  issues  of  fact  will 
under  the  evidence  be  submitted  to  the  jury  cannot  serve 
as  a  test  for  determining  the  relevancy  of  evidence  intro- 
duced or  offered  upon  the  trial.  Such  test  can  only  be  the 
pleadings  of  parties,  for  it  is  from  them  the  issues  of  fact 
and  of  law  primarily  arise."®*  But,  although  the  authori- 
ties are  agreed  on  the  familiar  proposition  that  the  evidence 
must  be  confined  to  the  facts  put  in  issue  by  the  pleadings, 
the  rule  should  not  be  so  arbitrarily  or  strictly  construed 

T.  State,  17  Ohio,  593 ;  Commonwealth  People  v.  Shea,  8  Cal.  538 ;  Friend  v. 

V.  McPike,  3  Cush.   (Mass.)   181,  184,  Hamill,  34  Md.  298,  308;  Knowlton  v. 

50  Am.  Dee.  727;  Oleson  v.  State,  11  Clark,  25  Ind.  391;  Kelley  v.  People, 

Neb.  276,  38  Am.  Eep.  366,  9  N.  W.  55  N.  Y.  565,  14  Am.  Eep.  342. 

38 ;   People  v.  O'Sullivan,  104  N.  Y.  84  San  Antonio  Traction  Co.  v.  Hig- 

481,  58  Am.  Rep.  530,  10  N.  B.  880;  don  (Tex.  Civ.  App.),  123  S.  W.  732. 
Evidence  I — 44 
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as  to  exclude  facts  whicli  raise  a  reasonable  inference  or 
presumption  as  to  the  matter  in  issue.*^  When  a  fact  is  in 
a  legal  sense  relevant  to  the  issue,  it  is  not  to  be  excluded, 
although  apparently  collateral.  Under  another  head  the 
authorities  are  cited  which  show  that  it  may  be  competent 
to  explain  the  nature  of  objects  by  experiments  and  by  com- 
parison with  other  objects,  when  preliminary  proof  is  made 
that  the  conditions  are  the  same.  On  the  same  principle 
models,  maps,  photographs  and  diagrams  of  objects  under 
investigation,  including  X-ray  photographs,  are  relevant  to 
the  issue  where  proved  to  be  correct  representations.*^  So 
it  is  familiar  practice  in  arriving  at  the  value  of  lands  to 
receive  testimony  as  to  sales  of  other  lands  similarly  situ- 
ated ;  *^  and  when  the  date  of  an  act  is  in  dispute,  it  may  be 
fixed  by  the  contemporaneous  occurrence  of  other  acts, 
either  notorious  or  distinctly  remembered.**  So  it  is  rele- 
vant to  prove  notoriety  in  the  neighborhood  where  the 
parties  reside  to  lay  the- foundation  for  an  inference  that 
one  of  the  parties  was  cognizant  of  the  fact,  such  knowl- 
edge being  material.*^  And  it  is  familiar  practice  to  prove 
the  condition  of  machinery,  of  a  highway  or  other  object, 
or  the  condition  of  health  or  state  of  mind  at  a  given  time 
by  facts  showing  such  condition  at  another  time  when  the 
circumstances  are  such  as  to  raise  a  fair  inference  that  no 
change  has  taken  place. *"*    In  like  manner  when  it  is  alleged 

86  But  there  must  be  proof  of  the  88  Eitter   v.    First    Nat.    Bank,    30 

similarity    of   conditions:    Lake  Erie  Mo.  App.  652;   Beakes  v-.  Da  Cunha, 

Ey.  Co.  V.  Miigg,,132  Ind.  168,  31  N.  126  N.  Y.  293,  27  N.  E.  251;  EoUiiis 

E.  564;  MoCormick  Co.  v.  Gray,  100  T.  Clement,  25  S.  C.  601. 

Ind.  285.  89  Kuglar  v.  Garner,  74  Ga.  765. 

86  See  §  411,  post.  See  notes  to  80  McOulloeh  v.  Dobson,  133  N.  Y. 
Chicago  etc.  E.  Co.  v.  Cliampion,  53  114,  30  N.  E.  641  (condition  of  a 
Am.  St.  Eep.  375  (experinieuts  as  evi-  mill) ;  Shailer  v.  Bumstead,  99  Mass. 
denee)  ;  Baustian  ^•.  Young,  75  Am.  112  (state  of  mind) ;  Alcott  v.  Pub. 
St.  Eep.  468  (photographs) ;  Spires  Sorv.  Corporation,  78  N.  J.  L.  482, 
V.  State,  7  Ann.  Cas.  216;  Zancsville  138  Am.  St.  Eep.  619,  32  L.  E.  A., 
etc.  E.  Co.  V.  Bolen,  10  Ann.  Caa.  N.  S.,  1084,  74  Atl.  499,  and  note 
663;  Ausmus  v.  People,  19  Ann.  on  the  admissibility  of  evidence  of 
Cas.  504.  As  to  X-ray  photographs,  condition,  before  and  after  accident, 
eee  cases  collected  in  note  to  §  581,  of  property,  the  defects  in  which  are 
post.  alleged  to  have  caused  the  injury. 

87  See  §  168,  post. 
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that  an  engine  of  defendant  has  caused  a  fire,  evidence  is 
received  to  show  that  other  similar  engines  owned  by  the 
same  railroad  company  have  scattered  fire  near  the  place 
in  question.®^  Other  illustrations  of  the  subject  under  dis- 
cussion will  be  found  under  appropriate  titles  in  various 
parts  of  this  work.^^  It  is  impossible  to  lay  down  any  ex- 
act test  for  determining  in  all  cases  the  question  of  rele- 
vancy. The  illustrations  already  given  show  the  difficulty 
of  defining  where  probability  ceases  and  mere  speculation 
begins.  It  is  evident  that,  in  the  performance  of  this  duty, 
something  must  be  left  to  judicial  discretion.  There  may 
be  evidence  having  a  slight  probative  effect,  but  so  unim- 
portant when  compared  with  other  better  evidence  easily 
available  as  to  be  properly  excluded.  This  is  especially  so 
when  the  proposed  testimony  would  unreasonably  protract 
the  trial  and  distract  the  attention  of  the  jury  by  the  inves- 
tigation of  facts  having  very  slight  or  remote  bearing  on 
the  case."^ 

§  140  (140).  Acts  between  strangers  or  between  a  party 
and  strangers — Res  inter  alios  acta. — ^In  its  relation  to  rele- 
vancy the  maxim,  res  inter  alios  acta  alteri  nocere  non 
debet — a  transaction  between  two  parties  ought  not  to  op- 
erate to  the  disadvantage  of  a  third  party — becomes  of 
first  importance  by  reason  of  its  practical  utility  to  prevent 
a  litigant  party  from  being  affected  by  the  acts  of  third  par- 
ties. The  question  of  relevancy  less  frequently  arises  when 
the  offered  proof  relates  to  transactions  which  have  trans- 
pired directly  between  the  plaintiff  and  defendant;  but  it 
is  constantly  arising  when  the  effort  is  made  to  prove  the 
acts  and  declarations  of  strangers  or  of  one  of  the  parties 
to  the  action  in  his  dealings  with  strangers.     Such  evi- 

91  See  §§  166,  167,  po^t.  57   Mich.   322,   58   Am.  Rep.   361,   23 

92  Among  others  see  §§  146,  147,  N.  W.  829;  Mack  v.  Leadk,  78  Iowa, 
163,   166,   167,  post,  as  to  highways,       164,  42  N.  W.  636. 

railroad  fires,  etc.     For    other  cases,  93  Amoskeag  Co.  v.  Head,  59  N.  H. 

see  Harrington  v.  Keteltas,  92  N.  Y.  332;    Temperance   Assn.   v.   Giles,   33 

40;   Buswell   Co.   v.   Case,   144   Mass..  N.  J.  L.  260;  Lenney  v.  Finley,  118 

350,  11  N.  E.  549;  Ayres  v.  Hubbard,  Ga.  427,  45  S.  B.  317. 


§140(140)  THE  LAW  or  EVIDENCE  IN  CIVIL  CASES.  692 

dence,  in  general,  "it  vrould  be  manifestly  unjust  to  admit, 
since  the  conduct  of  one  man  under  certain  circumstances 
or  towards  certain  individuals,  varying  as  it  will  necessarily 
do  according  to  the  motives  which  influence  him,  the  quali- 
ties he  possesses  and  his  knowledge  of  the  character  of 
those  with  whom  he  is  dealing,  can  never  afford  a  safe  cri- 
terion by  which  to  judge  of  the  behaviour  of  another  man 
similarly  situated,  or  of  the  same  man  toward  other  per- 
sons. "®*  Broom  says:  "On  a  principle  of  good  faith  and 
mutual  convenience,  a  man's  own  acts  are  binding  upon 
himself,  and  are,  as  well  as  his  conduct  and  declarations, 
evidence  against  him ;  yet  it  would  not  only  be  highly  incon- 
venient, but  also  manifestly  unjust,  that  a  man  shall  be 
bound  by  the  acts  of  mere  unauthorized  strangers;  and  if 
a  party  ought  not  to  be.  bound  by  the  acts  of  strangers,  so 
neither  ought  their  acts  or  conduct  to  be  used  as  evidence 
against  him.^^  The  above  rule,  then,  operates  to  exclude 
all  the  acts,  declarations,  or  conduct  of  others  as  evidence 
to  bind  a  party,  either  directly  or  by  inference ;  so  that,  in 
general,  no  declaration,  written  entry,  or  affidavit  made  by 
a  stranger,  is  evidence  against  a  man ;  nor  can  a  person  be 
affected,  still  less  concluded,  by  any  evidence,®*  decree,  or 
judgment  to  which  he  was  not  actually,  or  in  consideration 
of  law  privy.  "®'^  Therefore,  the  well-known  rule  founded  on 
the  maxim  is  that  evidence  of  transactions  with  which  the 
party  against  whom  it  is  offered  is  not  connected  is  not 
admissible.®^     It  is  a  good  rule  and  a  sound  rule,  and  none 

84  1  Tayl.  Ev.,  lOth  ed.,  §  317.  97  Broom's  Legal  Maxims,  8th  Am. 

85  1  Stark,  Ev.,  3d  ed.,  58,  59,  from      ed.,  953. 

wMeh  valuable  work  many  of  the  re-  98  Cleveland  etc.  Ey.  Co.  v.  Jenkins, 

marks  appended  to  the  above  maxim  174  Bl.  398,  66  Am.  St.  Rep.  296,  62 

have  been  extracted.     See  Armstrong  L.  R.  A.  922,  51  N.  E.  811;  McDer- 

V.  Normandy,  5  Ex.  409;  Reg.  v.  Am-  mott  v.   Iowa   Falls   &   S.   C.  R.   Co., 

bergate  etc.  Ry.  Co.,  1  El.  &  Bl.   (72  85    Iowa,    180,    52    N.   W.   181    (an 

C.  L.  E.)  372,  381,  118  Eng.  Reprint,  agreement    made   by    a   railroad    em- 

475;   Salmon  v.  Webb,  3  H.  L.  Gas.  ployee   with   another    railroad    which 

510,  10  Eng.  Reprint,  201.  did  not  purport  to  embody  or  refer  to 

98  See    Humphreys    v.    Pensam,    1  defendant's  rules). 
Mylne   &  Cr.   580,   40   Eng.   Reprint, 
498. 
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the  less  good  and  sound,  because  it  has  important  excep- 
tions which  are  equally  valuable  with  the  rule  itself.  Ste- 
phen, the  greatest  English  authority  on  the  subject,  puts 
it^®  that  a  fact  which  renders  the  existence  or  nonexistence 
of  any  fact  in  issue  probable  by  reason  of  its  general  resem- 
blance thereto,  and  not  by  reason  of  its  being  connected 
therewith  in  any  of  the  ways  already  specified,  is  deemed 
not  to  be  relevant  to  such  fact  except  in  certain  specially 
excepted  cases.  He  then  proceeds  to  mark  the  exceptions  of 
acts  showing  intention  and  good  faith,!""  and  of  facts  show- 
ing system  both  generally  and  in  cases  of  negligence.^  The 
learned  English  writer  in  an  explanatory  note,^  after  stat- 
ing that  his  rule  was  the  substitute  for  the  original  maxim 
already  cited,  says  that  the  meaning  of  the  rule  must  be 
inferred  from  the  exceptions  to  it  stated  in  his  articles  11 
and  12,  which  show  that  it  means,  "You  are  not  to  draw 
inferences  from  one  transaction  to  another  which  is  not 
specifically  connected  with  it  merely  because  the  two  resem- 
ble each  other.  They  must  be  linked  together  by  the  chain 
of  cause  and  effect  in  some  assignable  way  before  you  can 
draw  your  inference."  The  rule,  he  says,  is  of  very  much 
greater  importance  and  more  frequent  application  than  the 

99  Eeynolds,  Steph.  Dig.  Ev.,  p.  20  occasion  in  question,  to  act  in  a  sim- 
et  seq.,  arts.  10-12,  and  note  6  thereon,  ilar  manner :  Reynolds,  Steph.  Dig. 
being  the  original  digest  altered  and      Ev.  21. 

adapted  by  Eeynolds  to  American  law.  l  When  there  is  a  question  whether 

100  When  there  is  a  question  whether  an  act  was  accidental  or  intentional, 
a  person  said  or  did  something,  the  the  fact  that  such  act  formed  part 
fact  that  he  said  or  did  something  of  a  series  of  similar  occurrences,  in 
of  the  same  Sort  on  a  different  occa-  each  of  which  the  person  doing  the 
sion  may  be  proved  if  it  shows  the  ex-  act  was  concerned,  is  deemed  to  be 
istence  on  the  occasion  in  question  relevant.  Eeynolds  has  added:  "When 
of  any  intention,  knowledge,  good  or  there  is  a  question  whether  an  accident 
bad  faith,  malice,  or  other  state  of  shown  to  have  happened  was  caused 
mind,  or  of  any  state  of  body  or  by  the  negligence  of  a  defendant,  the 
bodily  feeling,  the  existence  of  which  fact  that  other  accidents  of  a  similar 
is  in  issue,  or  is,  or  is  deemed  to  be,  character  had  previously  happened  at 
relevant  to  the  issue;  but  such  acts  the  same  place  is  deemed  to  be  rele- 
or  words  may  not  be  proved  merely  vant" :  Reynolds,  Steph.  Dig.  Ev.  25. 
in  order  to  show  that  the  person  so  2  Reynolds,  Steph.  Dig.  Ev.,  p.  202, 
acting  or  speaking  was  likely,  on  the  note  6. 
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exceptions,  and  is  one  of  the  most  characteristic  and  dis- 
tinctive parts  of  the  English  law  of  evidence,  for  it  is  the 
rnle  which  prevents  a  man  charged  with  a  particular  of- 
fense from  having  either  to  submit  to  imputations  which 
in  many  cases  would  be  fatal  to  him,  or  else  to  defend  every 
action  of  his  whole  life  in  order  to  explain  his  conduct  on 
the  particular  occasion.^  American  illustrations  of  the  ex- 
clusion of  this  class  of  evidence  abound  with  varied  in- 
stances. Thus,  where  a  local  railroad  agent  contracted  to 
ship  goods  at  reduced  rates,  and  his  principals  repudiated 
his  authority  and  offered  in  evidence  communications  be- 
tween themselves  and  another  local  agent  to  show  that  their 
contracting  agent  had  refused  to  make  such  reduction  for 
others,  the  evidence  was  excluded,  as  also  was  evidence  of 
agreements  between  the  members  of  an  association  of  rail- 
road companies  bearing  on  the  question.*  So  in  an  action 
for  failure  to  construct  certain  irrigation  work  on  a  rice 
field  by  reason  of  which  breach  the  crops  failed,  the  plain- 
tiff was  entitled  to  introduce  a  witness  to  testify  to  the 
amount  and  value  of  crops  raised  by  him  in  previous  years 
in  another  county  upon  land  situated  some  thirty  miles 
distant  from  that  of  plaintiff's.  It  was  shown  that  the 
lands  were  practically  the  same  as  to  character  and  fertil- 
ity, and  the  testimony  was  admissible  to  show  what  the 
yield  on  plaintiff's  land  would  probably  have  been  during 
said  years  had  the  pumping  plant  been  such  as  to  have 
afforded  a  sufficient  supply  of  water  for  irrigation.^  In 
action  against  an  officer  for  storage  of  property  left  on 

8  The  exceptions  to  the  rule  apply  acter  of  facts  which,  standing  alone, 

mo-re  frequently  to  criminal  than  to  might  naturally  have  been  accounted 

civil    proceedings,     and    in    criminal  for  on  the  supposition  of  accident — a 

cases  the  courts  are  always  disinclined  supposition  which  was  rebutted  by  the 

to    run   the   risk   of    prejudicing   the  repetition  of  similar  occurrences:  Id., 

prisoner  by  permitting  matters  to  be  pp.  203,  204. 

proved  which  tend  to  show  in  general  4  Erie  and  Pacific  Despatch  v.  Cecil, 

that  he  is  a  bad  man,  and  so  likely  112  III.  180. 

to  commit  a  crime.     In  the  illustrative  o  Erie   City   Iron   Works   v.   Noble 

cases  given  by  Stephen,  the  evidence  (Tex.  Civ.  App.),  124  S.  W.  172. 
admitted  went  to  prove  the  true  char- 
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plaintiffs'  premises,  evidence  of  other  officers  is  inadmis- 
sible to  show  that  no  charge  for  storage  had  ever  been  made 
to  them  in  similar  cases.®  Where  it  was  claimed  against  a 
guardian  that  he  had  not  accounted  for  the  profit  on  stone 
taken  from  his  ward's  farm  and  crushed  thereon,  evidence 
of  a  witness  that  he  could  cart  stones  from  his  wall  to  the 
crusher  with  profit  was  properly  excluded  as  irrelevant.'' 
An  action  was  brought  to  recover  for  certain  pine  timber 
which,  it  was  claimed,  was  sold  to  the  defendant  and  received 
by  him.  The  evidence  of  the  plaintiffs  tended  to  show  that 
the  timber  was  sold  to  the  defendant  individually,  by  a 
verbal  contract,  at  so  much  per  thousand  feet,  and  that  he 
got  a  certain  amount;  the  evidence  being  that  defendant 
bought  all  of  the  pine  timber  on  a  certain  piece  of  land,  but 
not  showing  whether  what  he  got  was  all  of  said  timber 
or  not.  There  was  no  error  in  sustaining  the  objection, 
by  the  plaintiffs,  to  the  question  to  the  defendant,  as  a  wit- 
ness, "How  much  were  you  getting  for  cutting  and  hauling 
this  timber?"  The  defendant  had  denied  making  the  pur- 
chase on  his  own  account,  and  had  stated  that  he  was 
merely  cutting  and  hauling  the  timber  for  the  Limestone 
Lumber  Company.  It  was  immaterial  to  the  issues  in  such 
case  what  he  was  being  paid  for  that  service.^  An  interest- 
ing aspect  of  the  application  of  the  rule  is  shown  in  a  recent 
New  York  decision.*  An  accused  was  charged  with  sub- 
ornation of  perjury.  A  divorce  suit  was  pending  in  which 
the  traversable  issue  of  record  was  whether  the  husband 
had  committed  adultery  in  Canada  in  1905,  and  the  false 
testimony  solicited  by  accused  was  designed  to  show  a  sep- 
arate and  distinct  act  of  adultery,  not  referred  to  in  the 
complaint,  committed  in  New  York  in  1908.  The  bare 
statement  of  these  facts,  unrelated  both  in  pleading  and  in 
circumstance,  is  sufficient  to  di-aw  attention  sharply  to  the 

«  Fitchburg  B.  E.  Co.  v.  Freeman,  8  Dees  v.  Self  Bros.,  165  Ala.  225, 

12   Gray    (Mass.),  401,   74  Am.   Dec.  51  South.  735. 

600.  9  People  v.  Teal,  196  N.  Y.  372,  17 

7  Ballou  V.  Ballou,  30  E.  I.  286,  74  Ann.  Cas.  1175,  25  L.  E.  A.,  N.  S.,  120, 

Atl.  1089,  89  N.  E.  1086. 
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utter  irrelevancy,  incompetency  and  immateriality  of  the 
false  testimony  solicited  to  the  issue  tendered  by  the  com- 
plaint.^" When  the  defendant  wishes  to  prove  that  a  loan 
made  to  him  by  the  plaintiff  was  for  usurious  interest,  it 
is  irrelevant  to  show  that  the  plaintiff  has  been  in  the 
habit  of  making  usurious  loans  to  other  persons."  In  a 
case  often  cited  on  this  subject,  the  action  was  between 
landlord  and  tenant,  and  the  issue  was  whether  the  rent 
was  payable  quarterly  or  half  yearly.  It  was  held  irrele- 
vant to  show  in  what  way  other  tenants  paid  their  rent.^^ 
In  another  leading  case,  where  the  action  was  for  goods 
sold  and  delivered,  it  was  held  irrelevant  for  the  defendant 
to  show  on  cross-examination,  by  way  of  defense,  that  the 
plaintiff  had  entered  into  contracts  with  other  persons  in 
a  particular  form  for  the  purpose  of  proving  that  the  con- 
tract sued  on  was  not  as  represented  by  the ,  plaintiff .  In 
this  case  in  discussing  the  question  the  learned  judge  said ; 
"Does  the  fact  of  a  person  having  once  or  many  times,  in 
his  life  done  a  particular  act  in  a  particular  way  make  it 
more  probable  that  he  has  done  the  same  thing  in  the  same 
way  upon  another  and  different  occasion!  To  admit  such 
speculative  evidence  would,  I  think,  be  fraught  with  great 
danger;  ....  If  such  evidence  were  held  admissible  it 
would  be  difficult  to  say  that  the  defendant  might  not,  in 
any  case  where  the  question  was  whether  or  not  there  had 
been  a  sale  of  goods  on  credit,  call  witnesses  to  prove  that 
the  plaintiff  had  dealt  with  other  persons  upon  a  certain 
credit;  or  in  an  action  for  an  assault,  that  the  plaintiff 
might  not  give  evidence  of  former  assaults  committed  by 
the  defendant  upon  other  persons,  or  upon  other  persons 
of  a  particular  class,  for  the  purpose  of  showing  that  he 
was  a  quarrelsome  individual  and  therefore  that  it  was 

10  Stevens  v.  Stevens,  54  Hun,  490,  669,  18  S.  E.  810.  See  Boss  v.  Acker- 
8  N.  Y.  Supp.  47;  Germond  v.  Ger-  man,  40  N.  Y.  210.  Other  contracts 
mond,  6  Johns.  Oh.  347,  10  Am.  Dec.  are  inadmissible  to  prove  the  terms  of 
335;  Beg.  v.  Southwood,  1  Fost.  &  F.  the  contract  in  issue:  Walworth  v. 
356.  Barron,  54  Vt.  677. 

11  Jackson  v.  Smith,  7  Cow.  (N.  Y.)  12  Carter  v.  Pryke,  1  Peake,  95. 
718;    Hartman  v.   Evans,  38   W.  Va. 
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highly  probable  that  the  particular  charge  of  assault  was 
^ell-founded.  The  extent  to  which  this  sort  of  thing  might 
be  carried  is  inconceivable."^*  It  is  irrelevant  to  show 
that  the  drawer  has  made  other  notes  in  a  certain  way 
where  the  issue  is  the  form  of  the  note;^*  or  the  quality  of 
goods  sold  at  the  same  time  where  the  issue  is  the  good 
quality  of  those  sold  to  the  plaintiff;^®  or  a  failure  of  con- 
sideration in  a  similar  transaction  with  other  parties,  when 
the  defense  is  an  entire  failure  of  consideration;^®  or  a 
similar  promise  to  another  similarly  situated  to  plaintiff  5^ '^ 
or  an  assault  by  defendant  upon  another  at  a  different 
time  and  place  ;^^  or  an  assault  to  commit  rape  by  defendant 
against  other  women  ;^^  or  as  to  the  habit  of  lying  j^"  or 
other  similar  frauds  committed  by  defendant  at  about  the 
same  time.^^  Other  illustrations  will  be  found  in  a  pre- 
ceding section^^  and  throughout  the  work  under  headings 
to  which  they  are  appropriate  in  addition  to  those  in  the 
note  hereto.^* 


13  Willes,  J.,  in  Hollingliam  v. 
Head,  4  Com.  B.,  N.  S.,  391,  93  Eng. 
Com.  L.  388. 

14  Iron  Mt.  Bank  v.  Murdock,  62 
Mo.  70. 

15  Holeombe  v.  Hewson,  2  Camp. 
391.  See,  also,  Harris  v.  Howard,  56 
Vt.  695;  Hathaway  v.  Tinkham,  148 
Mass.  85,  19  N.  E.  18;  Campbell  v. 
Russell,  139  Mass.  278,  1  N.  E.  345. 

16  Altman  v.  Fowler,  70  Mich.  57, 
37  X.  W.  708. 

17  Kelley  v.  Schupp,  60  Wis.  76,  18 
N.  W.  725. 

18  People  V.  Gibbs,  93  N.  Y.  470. 
la  Ogle  V.  Brooks,  87  Ind.  600,  44 

Am.  Rep.  778. 

20  Commonwealth  v.  Kennon,  130 
Mass.  39. 

21  Jordon  v.  Osgood,  109  Mass.  457, 
12  Am.  Rep.  731.  See,  also,  Ryan  v. 
City  of  Chicago,  162  111.  App.  252,  as 
to  evidence  of  a  physician  as  to  neces- 
sity of  operation;  Merchants'  Nat. 
Bank  v.  Townsend  (Tex.  Civ.  App.), 


147  S.  W.  617,  as  to  evidence  that 
plaintiff  consulted  lawyer  and  acted 
on  his  advice  in  action  on  contract; 
Chesterfield  Mfg.  Co.  v.  Leota  Cotton 
Mills,  194  Fed.  358,  as  to  dyeing  work 
done  for  other  persons. 

22  §  137,  ante. 

23  Scruggs  V.  Riddle  (Ala.),  54 
South.  641;  Pace  v.  Louisville  etc.  R. 
Co.,  166  Ala.  519,  52  South.  52; 
Thweatt  v.  McCullough,  84  Ala.  517, 
5  Am.  St.  Rep.  391,  4  South.  399; 
Territory  v.  Yourkee,  3  Ariz.  346,  29 
Pac.  894;  Roach  v.  Whitfield,  94  Ark. 
448,  140  Am.  St.  Rep.  131,  127  S.  W. 
722 ;  Davis  v.  Commercial  etc.  Ins.  Co., 
158  Cal.  766,  112  Pac.  549;  Breuner 
Co.  V.  King,  9  Cal.  App.  271,  98  Pac. 
1077 ;  McLean  v.  Llewellyn  Iron  Wks., 
2  Cal.  App.  346,  83  Pac.  1082;  Ausmus 
V.  People,  47  Colo.  167,  19  Ann.  Gas. 
491,  107  Pac.  204;  Holy  Cross  Gold 
Min.  etc.  Co.  v.  O'SuUivan,  27  Colo. 
237,  ,60  Pac.  570;  Smith  v.  Ford,  82 
Conn.   653,   74  Atl.   910;    Thomas   v. 
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§  140a.  (140).  Acts  between  the  same  persons. — It  must 
always  be  borne  in  mind,  in  considering  the  exceptions  to 
exclusionaTy  rules  of  evidence,  tTiat  one  of  the  most  im- 


Toung,  81  Conn.  702,  71  Atl.  1100; 
Atlantic  etc.  E.  Go.  v.  Crosby,  53  Fla. 
400,  43  South.  318;  Augusta  N.  S.  Co. 
V.  Foilaw,  133  Ga.  138,  65  S.  E.  370; 
Marshall  v.  Bahnsen,  1  Ga.  App.  485, 
57  S.  E.  1006;  McMahou  v.  Chicago 
etc.  B.  Co.,  239  lU.  334,  88  N.  E.  223; 
Hobart  v.  Van  Aernam,  146  111.  App. 
1;  Pell  V.  Joliet  etc.  Ky.  Co.,  142  111. 
App.  362;  Seavey  V.  Shurick,  110  Ind. 
494,  11  N.  E.  597;  Robertson  v.  Ham- 
ilton, 16  Ind.  App.  328,  59  Am.  St. 
Eep.  319,  45  N.  E,  46;  State  v.  Eoze- 
boom,  145  Iowa,  620,  124  N.  W.  783; 
Gray  v.  Chicago  etc.  E.  Co.,  143  Iowa, 
268,  121  N.  W.  1097;  Mier  v.  Phillips 
Fuel  Co.,  130  Iowa,  570,  107  N.  W. 
621;  McBride  v.  Steinweden,  72  Kan. 
508,  83  Pac.  822 ;  Watson  v.  Kentucky 
etc.  Bridge  etc.  Co.,  137  Ky.  619,  126 
S.  W.  146,  129  S.  W.  341 ;  Chesapeake 
&  0.  E.  Co.  V.  Austin,  137  Ky.  611, 
136  Am.  St.  Eep.  307,  126  S.  W.  144; 
State  V.  Brady,  124  La.  951,  50  South. 
806;  Ziegler  v.  Interior  Decorating  Co., 
116  La.  752,  41  South.  59;  Harmon 
V.  Wright,  65  Me.  516;  Prentiss  v. 
Eoberts,  49  Me.  127;  Aetna  I.  Co.  v. 
Fuller,  111  Md.  321,  73  Atl.  738,  74 
Atl.  369;  Di  Giorgio  Co.  v.  Pennsyl- 
vania etc.  E.  Co.,  104  Md.  693,  8  L. 
E.  A.,  N.  S.,  108,  65  Atl.  425;  Holt 
T.  Holt,  204  Mass.  25,  90  N.  E.  392; 
Commonwealth  V.  King,  202  Mass.  379, 
88  N.  E.  454 ;  Euttle  v.  Foss,  161 
Mich.  132,  125  N.  W.  790;  Seitz  v. 
Starke,  144  Mich.  448,  108  N.  W.  354; 
State  V.  Kight,  106  Minn.  371,  119 
N.  W.  56 ;  Ham  v.  Wheaton,  61  Minn. 
212,  63  N.  W.  49,5;  Waldrop  v.  State, 
95  Miss.  287,  48  S.  609;  Merchants' 
Wharf -Boat  Assn.  v.  Smith  (Miss.), 
3  South.  249;  Roos  v.  Clark,  14  Mo. 
App.  594:  State  v.  Colvin,  226  Mo. 
446,  126  8.  W.  448;  Prosser  v.  Mon- 


tana Cent.  E.  Co.,  17  Mont.  372,  30 
L.  E.  A.  814,  43  Pac.  81;  Goodlett  v. 
Trans-Missouri  Min.  &  Dev.  Co.,  84 
Neb.  485,  121  N.  W.  444;  Lucke  f. 
Yoakum,  25  Neb.  427,  41  N.  W. 
255;  Tonopah  &  G.  E.  Co.  v.  Pel- 
lanbaum,  32  Nev.  278,  107  Pac.  882; 
Fipkelstein  v.  Keene  etc.  E.  Co.,  75 
N.  H.  303,  73  Atl.  705 ;  Cole  v.  Board- 
man,  63  N.  H.  580,  4  Atl.  572;  At- 
lantic City  V.  New  Auditorium  Pier 
Co.,  67  N.  J.  621,  63  .\tl.  169;  Eoper 
V.  Territory,  7  N.  M.  255,  33  Pac. 
1014;  See  v.  Wormser,  129  App.  Div. 
596,  113  N.  Y.  Supp.  1093;  Berrent 
V.  Simpson,  109  N.  Y.  Supp.  753; 
Friedman  v.  Bindseil,  49  Misc.  Rep. 
639,  97  N.  Y.  Supp.  995 ;  Hamilton  v. 
Seaboard  etc.  Ey.,  150  N.  C.  193,  63 
S.  E.  730;  Johnson  v.  Atlantic  Coast 
Line  E.  Co.,  140  N.  C.  581,  53  S.  E. 
362;  Hoppe  v.  Parmalee,  20  Ohio  C. 
C.  303,  11  Ohio  Cir.  Dec.  24;  Byers 
V.  Territory,  1  Okl.  Cr.  677,  100  Pac. 
261,  103  Pac.  532;  State  v.  Osborne, 
54  Or.  289,  20  Ann.  Cas.  627,  103  Pac. 
62;  Malon  v.  Rankin,  54  Or.  328,  102 
Pac.  608,  103  Pac.  53;  Floyd  v.  Kulp 
Lumber  Co.,  222  Pac.  257,  71  Atl.  13 ; 
Haworth  v.  Truby,  138  Pa.  222,  20 
Atl.  942;  Williams  y.  Haile  etc.  Min. 
Co.,  85  S.  C.  1,  66  S.  E.  117,  1057; 
Rookard  v.  Atlantic  etc.  B.  Co.,  84  S. 
C.  190,  137  Am.  St.  Eep.  839,  27  L. 
E.  A.,  N.  S.,  435,  65  S.  E.  1047;  Gard- 
ner V.  State,  121  Tenn.  684,  120  S.  W. 
816;  Stephenson  v.  Jackson  (Tex.  Civ. 
App.),  128  S.  W.  1196;  Freeman  v. 
Puekett  (Tex.  Civ.  App.),  120  S.  W. 
514;  Figaroa  v.  S-tate,  58  Tex.  Cr. 
611,  127  S.  W.  193;  Neumann  v. 
State,  58  Tex.  Cr.  248,  125  S.  W.  28; 
Richardson  v.  Baker,  83  Vt.  204,  75 
Atl.  151 ;  Bristol  Mfg.  Co.  v.  Palmer, 
82   Vt.   438,   74  Atl.   76;    Clinchfield 
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portant  of  such  rules  is  that  evidence  of  other  acts  of  the 
parties,  outside  of  the  acts  in  record  and  unconnected  with 
it,  are  not  generally  admitted  in  evidence.^*  It  guards 
against  unfair  surprise  of  the  opponent,  who  could  not 
possibly  foresee  the  extraneous  matter  that  might  be  intro- 
duced,-^ and  it  also  prevents  the  indefinite  multiplication 
of  the  issues  which  would  lead  to  a  sort  of  legal  chaos,  and 
place  it  in  the  power  of  a  litigant  to  prolong  at  will  the 


Coal  Co.  V.  Wheeler,  108  Va.  448,  62 
S.  E.  269;  Murray  v.  Moore,  104  Va. 
707,  52  S.  E.  381;  Dunkin  v.  Hoquiara, 
56  Wash.  47,  105  Pac.  149;  Garberr 
son  V.  Trans-Continental  Freight  Co., 
51  Wash.  213,  98  Pac.  612;  Fink  v. 
Thomas,  66  W.  Va.  487,  19  Ann.  Cas. 
571,  66  S.  E.  650;  Watts  v.  State,  5 
W.  Va.  532;  Fisher  v.  Waupaca  etc. 
By.  Co.,  141  Wis.  515,  124  N.  W. 
1005;  Clark  Co.  v.  Rice,  127  Wig.  451, 
7  Ann.  Cas.  505,  106  N.  W.  231; 
Kurowski  v.  State,  143  Wis.  210,  126 
N.  W.  546;  Canada  Grand  Trunk  E. 
Co.  V.  Richardson,  91  U.  S.  454,  474, 
23  L.  Ed.  356;  Boyd  v.  United  States, 
142  U.  S.  450,  35  L.  Ed.  1077,  12  Sup. 
Ct.  Rep.  292;  Chicago  v.  Greer,  9 
Wall.  (U.  S.)  726,  19  L.  Ed.  769; 
Walker  R.  &  H.  Co.  v.  Merchant  Co., 
173  Fed.  771,  97  C.  C.  A.  495;  Dela- 
ware etc.  R.  Co.  V.  Gleason,  159  Fed. 
383,  86  C.  C.  A.  383;  Hammerschlag 
Mfg.  Co.  V.  Struthers-Wells  Co.,  154 
Fed.  326,  83  C.  C.  A.  198;  Seibert 
Cylinder  Oil-cup  Co.  v.  William  Powell 
Co.,  38  Fed.  600;  Hillyard  v.  Grand 
Trunk  R.  Co.,  8  Ont.  583;  Loughead 
T.  Collingwood  Shipbuilding  Co.,  16 
Ont.  L.  R.  64;  Watts  v.  Lyons,  13 
L.  J.  C.  P.  91,  6  M.  &  G.  1047,  7 
Scott  N.  R.  1000,  46  ling.  Com.  L. 
1047;  Holcombe  v.  Hewson,  2  Camp. 
391,  11  Rev.  Rep.  746;  Delamotte  v. 
Lane,  9  Car.  &  P.  261,  38  Eng.  Com. 
L.  161. 

24  Southern  R.  Co.  v.  Gullat.t,  158 
Ala.    502,    48    South.    472;    AndrgwB 


V.  Tucker,  127  Ala.  602,  29  South. 
34;  Singleton  v.  Thomas,  73  Ala. 
205;  Williams  v.  Casebeer,  126  Cal. 
77,  58  Pac.  380;  Denver  &  R.  G. 
E.  Co.  V.  Glasscott,  4  Colo.  270;  Den- 
ham  V.  State,  5  Ga.  App.  303,  63  S 
E.  62;  Haigh  v.  Lenfesty,  239  111.  227, 
87  N.  E.  962;  Kelly  v.  Dandurand, 
28  111.  App.  25;  Ramsey  v.  Rushville 
&  M.  Gravel  Road  Co.,  81  Ind.  394; 
Eskridge  v.  Cincinnati  etc.  E.  Co.,  89 
Ky.  367,  12  S.  W.  580,  11  Ky.  Law 
Rep.  557;  Kentucky  Cent.  E.  Co.  v. 
Barrow,  6  Ky.  Law  Rep.  240;  Mcln- 
tire  V.  Talbot,  62  Me.  312;  Baltimore 
R.  &  H.  Co.  V.  Kreiner,  109  Md.  361, 
71  Atl.  1066;  Barnard  v.  Bates,  201 
Mass.  234,  87  N.  E.  472;  Durkee  v. 
India  Mut.  Ins.  Co.,  159  Mass.  514, 
34  N.  E.  1133 ;  Tuttle  v.  Fitchburg  R. 
Co.,  152  Mass.  42,  25  N.  E.  19;  Hill 
Mfg.  Co.  V.  Providence  &  N.  Y.  S.  S. 
Co.,  125  Mass.  292;  Linn  v.  Gilman, 
46  Mich.  628,  10  N.  W;  46;  Bookman 
V.  New  York,  133  App.  Div.  242,  117 
N.  Y.  Supp.  197;  Whintringham  v. 
Dibble,  66  N.  Y.  634 ;  Sheldon  v.  Hud- 
son River  R.  Co.,  14  N.  Y.  218,  67  Am. 
Dec.  155 ;  Buist  Co.  v.  Lancaster  Mer- 
cantile Co.,  73  S.  C.  48,  52  S.  E.  789 ; 
Wiggs  V.  Southwestern  Tel.  &  Tel. 
Co.  (Tex.  Civ.  App.),  110  S.  W.  179; 
Ross  V.  Moskowitz  (Tex.  Civ.  App.), 
95  S.  W.  86;  Whitney  v.  First  Nat. 
Bank,  55  Vt.  154,  45  Am.  Dec  598. 

2S  Western   Ins.   Go.   v.   Tobin,   32 
Ohio  St.  77. 
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action  in  which  he  was  engaged.  The  introduction,  for 
instance,  of  evidence  of  another  offense  is  inadmissible,  be- 
cause it  raises  another  and  different  issue  which  would 
call  for  the  introduction  of  other  testimony  upon  such 
issue,  and  thus  would  involve  the  true  and  specific  issue 
presented  to  the  jury  for  its  determination,  whether  the 
defendant  was  guilty  of  the  specific  crime  charged  in  the 
indictment.-®  It  is,  nevertheless,  always  a  matter  in  the 
discretion  of  the  court  to  admit  or  reject  the  evidence.^'^ 
Testimony  is  sometimes  received,  however,  of  other  con- 
tracts between  the  same  persons  for  the  purpose  of  proving 
a  contract  in  issue,  provided  the  different  contracts  were  so 
connected  as  to  illustrate  a  general  plan.^^  In  cases  of  im- 
plied contracts  where  circumstantial  evidence  must  per- 
force be  resorted  to,  it  has  been  held  that  evidence  of 
similar  transactions  was  relevant.  In  an  action  against  a 
corporation,  whose  business  it  was  to  purchase  cattle,  and 
which  transacted  all  of  its  business  in  the  county  through 
its  superintendent,  to  recover  the  purchase  price  of  cattle 
sold,  where  the  evidence  was  conflicting  as  to  whether  the 
purchase  was  made  by  the  superintendent  as  actual  or  osten- 
sible agent  for  the  corporation  or  for  himself  individually, 
evidence  is  admissible  to  show  that  the  superintendent 
of  the  corporation  defendant  had  made  similar  purchases 
of  cattle  from  other  persons  for  the  corporation  in  his 
own  name.^"  Where  the  plaintiff  sued  defendant  for 
breach  of  contract  in  refusing  to  accept  certain  castings 
made  by  the  plaintiff  on  their  order,  objection  was  made  to 

26  Alabama  Lumb.  Co.  v.  Keel,  125  62,  94  N.  W.  925;  Zane  v.  Onativio, 
Ala.  603,  82  Am.  St.  Eep.  265,  28  139  Cal.  328,  73  Pae.  856;  Huntsman 
South.  204;  Ware  v.  Sta,te,  91  Ark.  v.  Nichols,  116  Mass.  521;  Wood  v. 
555,  121  S.  W.  927;  Ackers  t.  State,  Finson,  91  Me.  280,  39  Atl.  1007; 
73  Ark.  262,  83  S.  W.  909;  Allen  v.  Bank  of  Nova  Scotia  v.  Robinson,  1 
State,  68  Ark.  577,  60  S.  W.  956.  Carl.  326,  26  S.  C.  R.  387;  D'Avignon 

27  Mayhew  v.  Sullivan  Min.  Co.,  76  v.  Jones,  23  Oco.  N.  71,  9  B.  C.  R. 
Me.  100 ;  Bemis  v.  Temple,  162  Mass.  359 ;  Kidd  v.  Henderson,  22  N.  S.  R. 
342,  26  L.  R.  A.  254,  30  N.  E.  970;  138. 

Barnard  v.  Bates,  201  Mass.  234,  87  29  Lake    Shore   etc.    Co.   v.    Modoo 

N.  E.  472.  etc.  Co.,  130  Cal.  669,  63  Pao.  72. 

28  Livingston  v.  Stevens,  122  Iowa, 
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the  admission  of  a  letter  from  defendant  to  plaintiffs, 
written  on  the  close  of  the  business  between  them  during 
the  previous  season.  It  expressed  entire  satisfaction, 
and  was  admitted  in  connection  with  testimony  tending  to 
show  that  the  deliveries  were  made  in  the  same  manner 
as  during  the  previous  season.  This  was  not  error.^"  An 
action  was  brought  to  enjoin  a  construction  company  from 
paying  a  residue  to  partners  defendants,  who  had  com- 
pleted a  contract  to  prepare  a  section  for  a  railroad.  The 
evidence  showed  an  original  agreement  of  seven  partners 
to  complete  the  section  and  share  the  profits  equally  but 
also  showed  that  afterward,  when  one  of  the  partners  quit 
the  work  and  refused  to  do  more,  they  settled  with  him  on  a 
basis  of  wages  at  three  dollars  per  day,  less  expenses  ad- 
vanced, and  it  was  then  agreed  between  all  of  the  remain- 
ing partners,  including  the  plaintiff,  that  if  any  other  one 
should  quit  the  work  before  it  was  done,  he  should  receive 
the  same  per  diem,  less  expenses,  the  evidence  as  to  the 
settlement  with  the  first  quitting  partner  was  properly  ad- 
mitted.^^  Where  a  defendant  had  agreed  to  pay  for  goods 
delivered  to  another  and  was  sued  for  those  delivered  be- 
tween November  1  and  December  19,  1896,  and  denied  the 
agreement,  evidence  was  introduced  that  he  had  paid  the 
September  and  October  accounts  of  the  plaintiff.  There 
was  no  error  in  this.  It  was  not  an  effort  to  prove  a  discon- 
nected, and  therefore  irrelevant,  fact  of  a  similar  nature. 
The  principal  issue  in  the  case  was  whether  or  not  defend- 
ant did  agree  to  pay  the  bills  for  the  goods  furnished. 
Plaintiff  claimed  that  he  did  so  agree  late  in  August,  1896, 
and  that  no  other  agreement  was  made  until  December, 
1896,  and  the  fact  that  he  paid  the  bills  for  September  and 
October  had  a  tendency  to  establish  such  a  contract,  be- 
cause parties  do  not  generally  pay  for  goods  furnished 
to  third  parties  unless  under  some  contractual  obligation 
to  do  so.     The  matters  sought  to  be  shown  were  in  no  sense 

30  Stuart   T.   Home   Telephone   Co.,  31  Swanson  v.  Wilsen,  13  Cal.  App. 

161  Mieh.  123,  125  N.  W.  720.  389,  110  Pac.  336. 
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collateral.*^  gut  contracts  with  other  persons  are  rejected 
as  irrelevant,  except  in  exceptional  cases.^* 

§  140b  (140).    Similar  transactions  in  specific  instances. 

It  has  been  repeatedly  and  truly  said  that  the  safest  guide 
to  the  reception  or  rejection  of  evidence  of  similar  trans- 
actions is  the  knowledge  of  the  judge,  who  applies  in  that 
regard  common  sense  aided  by  precedents  and  analogous 
cases.  Those  cases  are  illustrative  of  so  many  varieties  of 
similar  instances  that  we  adopt  the  method  of  utilizing 
some  of  them  for  our  instruction  rather  than  attempt  the 
framing  of  any  definite  enunciation.  It  will  not  be  pre- 
sumed, for  instance,  in  considering  the  vagaries  of  conduct 
either  in  civil  or  criminal  matters,  that  a  man  has  done  a 
particular  act  because  he  did  it  once  before,^*  or  because 


32  Grand  Forks  Lumber  &  Coal  Co. 
V.  Tourtelot,  7  N.  D.  587,  75  N.  W. 
901.  See,  also,  Wood  v.  Brewer,  73 
Ala.  259;  Moody  v.  Tenney,  3  Allen 
(Mass.),  327;  Beasore  v.  Stevens,  155 
Mich.  403,  119  N.  W.  431;  Dwight  v. 
Brown,  9  Conn.  83;  Fleming  v.  Hill, 
65  Ga.  247;  Becker  v.  Gibson,  70  Ind. 
239;  Hufford  y.  Neher,  15  Ind.  App. 
396,  44  N.  E.  61. 

33  Roberts  v.  Dixon,  50  Kan.  436,  31 
Pac.  1083;  Gill  v.  Staylor,  97  Md.  665, 
55  Atl.  398 ;  Davis  v.  Kneale,  97  Mich. 
72,  56  N.  W.  220;  McLoghlin  v. 
National  etc.  Bank,  139  N.  Y.  514,  34 
K  E.  1095;  Thompson  v.  Exum,  131 
N.  C.  Ill,  42  S.  E.  543 ;  Jones  v.  Ellis, 
68  Vt.  544,  35  Atl.  488;  Kelly  v. 
Schupp,  60  Wis.  76,  18  N.  W.  725; 
Bookman  v.  City  of  New  York,,  133 
App.  Div.  242,  117  N.  Y.  Snpp.  197. 

34  Davis  V.  Anderson,  163  Ala.  385, 
50  South.  1002;  Supreme  Lodge  etc. 
V.  Baker,  163  Ala.  518,  50  South.  958; 
Hamburg  Bank  v.  George,  92  Ark. 
472,  476,  123  S.  W.  654;  McCown  v. 
Wilson,  92  Ark.  153,  122  S.  W.  478; 
Moody  V.  Peirano  (Cal.  App.),  84  Pac. 
783;  Vestal  v.  Young,  147  Cal.  721, 


82  Pac.  383;  Mahler  v.  Beishline,  46 
Colo.  603,  105  Pac.  874;  Laufer  v. 
Bridgeport  Traction  Co.,  68  Conn.  475, 
37  L.  R.  A.  533,  37  Atl.  379 ;  Gorham 
V.  Gorham,  41  Conn.  242;  Jordan  v. 
Delaware  etc.  Tel.  etc.  Co.  (Del.),  75 
Atl.  1014;  Cohen  v.  Cohen,  2  Maekey 
(D.  C),  227;  Schaffer  v.  Lehman,  2 
McArthur  (D.  C),  305;  Central  of 
Ga.  K.  Co.  V.  Duffey,  116  Ga.  346,  42 
S.  E.  510;  Pranks  v.  Matson,  211  111. 
338,  71  N.  E.  1011;  Jewell  Filter  Co. 
v.  Kirk,  200  HI.  382,  65  N.  E.  698; 
Diamond  Block  Coal  Co.  v.  Edmond- 
son,  14  Ind.  App.  594,  43  N.  E.  242; 
Becker  v.  Gibson,  70  Ind.  239;  Gray 
V.  Chicago  etc.  E.  Co.,  143  Iowa,  268, 
121  N.  W.  1097;  Hood  v.  Chicago  etc. 
E.  Co.,  95  Iowa,  331,  64  N.  W.  261; 
Greeno  v.  Roark,  8  Kan.  App.  390,  56 
Pac.  329;  Bannon  v.  Bannon  etc.  Pipe 
Co.,  136  Ky.  556,  119  S.  W.'  1170,  124 
S.  W.  843;  Louisville  etc.  E.  Co.  v. 
Berry,  9  Ky.  Law  Eep.  683;  Proven- 
cher  V.  Moore,  105  Me.  87,  72  Atl. 
880;  Dodge  v.  Haskell,  69  Me.  429; 
Baltimore  Refrigerating  etc.  Co,  v. 
Kreiner,  109  Md.  361,  71  Atl.  1066; 
Zeihm  v.  Light  etc.  Co.,  104  Md.  48, 
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others  have  done  it  before  f^  but,  of  course,  wlieii  the  repe- 
tition is  a  factor  in  the  act  or  offense  charged,  the  rule  does 
not  apply;  for  example,  in  the  case  of  one  charged  with 


64  Atl.  61;  Newton  Centre  Trust  Co. 
V.  Stuart,  201  Mass.  288,  87  N.  E. 
630;  Howe  v.  "Whitehead,  130  Mass. 
268 ;  Maguire  v.  Middlesex  R.  Co.,  115 
Mass.  239 ;  Hilliker  v.  Parr,  149  Mich. 
444,  112  N.  W.  1116;  Seitz  t.  Stark, 
144  Mich.  448,  108  N.  W.  354;  O'Con- 
nor V.  Hogan,  140  Mieli.  613,  104  N. 
W.  29;  Payson  v.  Everett,  12  Minn. 
216;  Seigfriedi  v.  Chicago  etc.  E.  Co., 
147  Mo.  App.  543,  126  S.  W.  798; 
Smith  V.  Jefferson  Bank,  147  Mo.  App. 
461,  126  S.  W.  810;  Higley  v.  Gilmer, 
3  Mont.  90,  35  Am.  Eep.  450;  Hunt 
V.  Van  Burg,  75  Neb.  304,  106  N.  W. 
329;  Patterson  v.  Bank,  73  Neb.  384, 
102  N.  "W.  765;  Crosby  v.  Wells,  73 
N.  J.  L.  790,  67  Atl.  295;  Scull  v. 
Skillton,  70  N.  J.  L.  792,  59  Atl.  457; 
East  Kingston  v.  Towle,  48  N.  H.  57, 
97  Am.  Dec.  575,  2  Am.  Rep.  174; 
True  V.  Sanborn,  27  N.  H.  383;  Scott 
V.  Lowe,  136  Apip.  Div.  442,  120  N. 
Y.  Supp.  959;  Jones  v.  Gilbert,  117 
App.  Div.  775,  102  N.  Y.  Supp.  983; 
Duckworth  v.  Rogers,  109  App.  Div. 
168,  95  N.  Y.  Supp.  1089;  People  v. 
Governale,  193  N.  Y.  581,  86  N.  E. 
554;  Kaper  v.  Wilmington  etc.  E.  Co., 
126  N.  C.  563,  36  S.  E.  115;  Sucker 
St.  D.  Co.  V.  Wirtz,  17  N.  D.  313,  18 
L.  R.  A.,  N.  S.,  134,  115  N.  W.  844; 
Baltimore  etc.  R.  Co.  v.  Van  Horn,  21 
Ohio  C.  C.  337,  12  Ohio  Cir.  Dec.  106; 
Lentz  V.  Wallace,  17  Pa.  412,  55  Am. 
Dee.  569;  Sharp  v.  Emmet,  5  Whart. 
(Pa.)  288,  34  Am.  Dee.  554;  Churehill 
v.  Hebden,  32  R.  I.  34,  78  Atl.  337; 
Burns  v.  Goddard,  72  S.  C.  355,  71  S. 
E.  915;  Benedict  v.  Rose,  24  S.  C.  297; 
Franklin  v.  Franklin,  90  Tenn.  44,  16 
S.  W.  557;  Massengill  v.  Shadden,  1 
Heisk.  (Tenn.)  357;  State  v.  Quillen 
(Tex.  Civ.  App,),  115  8.  W.  660;  Gulf 


etc.  E.  Co.  V.  Garrett  (Tex.  Civ.  App.), 
99  S.  W.  162;  Ross  v.  Moskowitz  (Tex. 
Civ.  App.),  95  S.  W.  86;  Konold  v. 
Eio  Grande  Western  E.  Co.,  21  Utah, 
379,  81  Am.  St.  Rep.  693,  60  Pac. 
1021;  Comstock  v.  Jacobs  (Vt.),  78 
Atl.  1017;  Aiken  v.  Kennison,  58  Vt. 
665,  5  Atl.  757;  Virginia  Iron  etc.  Co. 
V.  Tomlinson,  104  Va.  249,  51  S.  E. 
362;  BueU  v.  Aberdeen  Bank,  58 
Wash.  407,  108  Pac.  951;  Sprenger  v. 
Tacoma  Trac.  Co.,  15  Wash.  660,  43 
L.  R.  A.  706,  47  Pac.  17;  Beard  v. 
Indemnity  Ins.  Co.,  65  W.  Va.  283,  64 
S.  E.  119;  Hartman  v.  Evans,  38  W. 
Va.  669,  18  S.  E.  810;  Lowe  v.  Ring, 
123  Wis.  107,  101  N.  W.  381;  Mora- 
wetz  V.  McGovern,  68  Wis.  312,  32  N. 
W.  290;  Hallenborg  v.  Cobre  Copper 
Co.,  200  U.  S.  239,  50  L.  Ed.  458,  26 
Sup.  Ct.  Eep.  236;  Hollingham  v. 
Head,  4  Com.  B.,  N.  S.,  388,  4  Jur., 
N.  S.,  379,  27  L.  J.  C.  P.  241,  5  Wkly. 
Rep.  442,  93  Eng.  Com.  L.  388;  Ed- 
wards V.  Ottawa  River  Nav.  Co.,  39 
U.  0.  Q.  B.  264;  Election  Case,  37 
Can.  St.  Ct.  604. 

35  Spiva  V.  Stapleton,  38  Ala.  171; 
Gray  v.  Chicago  etc.  R.  Co.,  143  Iowa, 
268,  121  N.  W.  1097;  Eskridge  v.  Cin- 
cinnati,  N.  0.  &  T.  P.  R.  Co.,  89  Ky. 
367,  12  S.  W.  580 ;  Harmon  v.  Wright, 
65  Me.  516;  Mclntire  v.  Talbot,  62 
Me.  312;  Packham  v.  Glendmeyer,  103 
Md.  416,  63  Atl.  1048;  Treiber  v. 
Lanahan,  23  Md.  116;  Stewart  v. 
Gushing,  204  Mass.  154,  90  N.  E.  545 ; 
McDowell  v.  Connecticut  F.  Ins.  Co., 
164  Mass.  394,  41  N.  E.  669;  Gilhooley 
V.  Sanborn,  128  Mass.  485;  Linn  v. 
Gilman,  46  Mich.  628,  10  N.  W.  46; 
Foye  V.  Leighton,  22  N.  H.  71,  53  Am. 
Dee.  231;  Kelly  v.  Durham  Traction 
Co.,   132   N.   C.   368,   43   S.  B.   923; 
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habitual  drunkenness.^^  Under  this  head  comes  also  the 
relevancy  of  the  period  of  time  which  a  particular  act 
requires  ;^^  the  alteration  of  other  written  instruments 
after  execution  where  one  of  a  series  has  been  tampered 
with;^*  but  not  if  the  parties  are  different.*®  So  the  reputa- 
tion of  intemperance  is  not  proof  of  the  habit  and  will  not 
support  an  allegation  of  intoxication  at  a  given  time.*" 


Durham  D.  Co.  v.  Golden  B.  H.  Co., 
126  N.  C.  292,  35  S.  E.  586;  Rookard 
V.  Atlantic  etc.  B.  Co.,  84  S.  C.  190, 
137  Am.  St.  Rep.  839,  27  L.  R.  A.,  N. 
S.,  435,  65  S.  E.  1047;  Ross  v.  Mosko- 
witz  (Tex.  Civ.  App.),  95  S.  W.  86; 
Whitney  v.  First  National  Bank,  55 
Vt.  164,  45  Am.  Deo.  598;  Allen  v. 
Murray,  87  Wis.  41,  57  N.  W.  979; 
Morning  Journal  Assn.  v.  Duke,  128 
Fed.  657,  63  C.  C.  A.  459;  Seibert 
Cylinder  Oil  Cup  Co.  v.  Williams 
Powell  Co.,  38  Fed.  600.  See,  also, 
Plumb  V.  Bridge,  128  App.  Div.  651, 
113  N.  Y.  Supp.  92,  where  a  buyer 
of  goods  sold  afterward  by  the  seller 
for  breach  of  the  contract  bought 
them  from  the  purchaser  at  such  rec- 
ord sale. 

38  State  V.  Carr,  146  Mo.  1,  47  8. 
W.  790. 
3T  Sias  V.  Munroe,  134  Mass.  153. 
38  Rankin  v.  Blackwell  2  Johns. 
Cas.  (N.  Y.)  198.  Although  in  Pear- 
sou  V.  Hardin,  95  Mich.  360,  54  N. 
W.  904,  it  was  excluded  on  the  ques- 
tionable ground  that  the  forgery 
was  to  be  proven  by  other  forgeries. 
In  Booth  V.  Powers,  56  N.  Y.  22,  33, 
Folger,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "A  majority  of 
the  court  differ  from  me,  and  are  of 
the  opinion  that  the  evidence  of- 
fered, that  another  note,  made  at 
the  same  time,  by  the  same  parties, 
of  the  same  tenor  and  date  of  the 
one  converted,  for  the  same  consid- 
eration, payable  at  a  different  time 
of  payment,  was  owned  by  the  plain- 


tiff and  his  deceased  partner,  and 
was  by  them  altered  in  the  same 
particular,  after  it  came  into  their 
hands,  without  the  authority,  con 
sent  or  ratification  of  the  makers 
and  was  transferred  by  the  payees, 
was  properly  excluded.  Though  it 
is  permissible,  on  an  issue  of  for- 
gery of  a  note,  for  the  purpose  of 
showing  fraudulent  intention,  to 
give  evidence  of  the  possession  and 
uttering  of  other  like  forged  notes 
(Rex  V.  Wylie,  4  Bos.  &  P.  92; 
Rankin  v.  Blackwell,  2  Johns.  Cas. 
198),  the  majority  of  the  court 
think  that  that  rule  is  not  applica- 
ble in  this  case.'' 

39  Winter  v.  Pool,  100  Ala.  503, 
14  South.  411;  Cotharin  v.  Davis,  2 
Mackey  (D.  C),  230;  Paramore  v. 
Lindsey,  63  Mo.  63. 

40  Cosgr.ove  v.  Pitman,  103  Cal. 
268,  37  Pac.  232.  See,  also,  Ed- 
wards V.  Worcester,  172  Mass.  104, 
51  N.  E.  447;  Lane  v.  Missouri  Pac. 
R.  Co.,  132  Mo.  4,  33  S.  W.  645, 
1128;  Ryan  v.  New  York  etc.  R.  Co., 
127  App.  Div.  11,  111  N.  Y.  Supp. 
21;  Senecal  v.  Thousand  Wand 
Steamboat  Co.,  79  Hun,  574,  29  N. 
Y.  Supp.  884;  Warner  v.  New  York 
Cent.  R.  Co.,  44  N.  Y.  465;  Cleg- 
horn  V.  New  York  Cent.  &  K,  R.  R 
Co.,  56  N.  Y.  44,  15  Am.  Rep.  375  r 
Hampson  v.  Taylor,  15  R.  I.  83,  8 
Atl.  331,  23  Atl.  732;  Carter  v.  Seat- 
tle, 19  Wash.  597,  53  Pac.  1102; 
Beard  v.  Indemnity  Tns.  Co.,  65  W 
Va.   283,  64  S.   E.   119. 
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While  evidence  of  earning  capacity  is  nearly  always  rele- 
vant,** it  has  been  held  that  evidence  of  certain  acts  done 
in  one  part  of  the  work  was  competent,  as  tending  to  show 
that  a  fellow-servant  did  not  have  sufficient  judgment  and 
presence  of  mind  to  be  competent  for  the  other  part  of  the 
work  in  which  he  was  employed.*^  On  questions  of  agency 
the  fact  of  one  having  acted  as  agent  for  the  principal  is 
relevant.  The  value  of  such  proof  does  not  depend  so 
much  on  the  number  of  acts  as  upon  their  character.*^  So 
far  as  judgments  are  concerned,  they  are  governed  by  the 
rule  of  res  adjudicata  and  are  dealt  with  in  their  appro- 
priate places  herein.  To  the  extent  of  focusing  the  ap- 
plication of  the  specimen  cases,  we  may  put  it  that  in  the 
cases  inter  partes  the  leaning  is  toward  considering  other 
transactions  relevant  when  they  resemble  each  other  in  all 
essential  features;**  but  that  where  they  are  with  other 


*l  Christian  v.  Columbus  &  R.  Co., 
<)0  Ga.  124,  15  S.  B.  701;  Wimber 
V.  Iowa  Gent.  E.  Co.,  114  Iowa,  551, 
87  N.  W.  505;  Chicago  R.  I.  &  T. 
R.  Co.  V.  Long,  26  Tex.  Civ.  App, 
«01,\66  S.  W.  882. 

«  Morrow  v.  St.  Paul  City  Ey. 
Co.,  74  Minn.  480,  77  N.  W.  303. 

«  Lake  Shore  Cattle  Co.  v.  Mo- 
doc Land  &  L.  Co.,  130  Cal.  669,  63 
Pac.  72;  Moore  v.  Sohrader,  14  Ind. 
App.  69,  42  N.  E.  490;  Barnett  v. 
Gluting,  3  Ind.  App.  415,  29  N.  E. 
154,  927;  Hitehens  v.  Eicketts,  17 
Ind.  625;  Greenfield  Bank  v.  Crafts, 
2  Allen  (Mass.),  269.  In  England 
it  has  been  held  that  more  than  one 
previous  transaction  must  be  shown 
(Morris  v.  Bethell,  L.  R.  4  C.  P. 
765,  5  C.  P.  47),  but  there  is  an 
American  authority  that  a  single  act 
ratified  by  the  principal  may  be  of 
so  comprehensive  a  character  as  to 
establish  the  subsequent  agency: 
Wilcox  V.  Chicago  M.  &  St.  P.  R. 
Co.,  24  Minn.  a69;  Bucknam  v. 
Chaplin,  1  Allen  (Mass.),  70;  Gieger 
Evidence  1—45 


v.  Levin,  113  N.  Y.  gupp.  1016; 
Beattie  v.  Delaware,  L.  &  W.  B. 
Co.,  90  N.  Y.  643 ;  Hammond  v. 
Varian,  54  N.  Y.  498;  Hill  v.  Natior. 
Trust  Co.,  108  Pa.  1,  56  Am.  Rep. 
189;  Merchants'  Bank  v.  State 
Bank,  10  Wall.  (U.  S.)  604,  19  L. 
Ed.  1008. 

44  Clemens  v.  State,  167  Ala.  20, 
52  South.  467;  Fowler  v.  State,  16i 
Ala.  1,  49  South.  788;  Southern  E. 
Co.  V.  Gullatt,  158  Ala.  502,  4S 
South.  472;  Hamburg  Bank  v. 
George,  92  Ark.  472,  476,  123  S.  W. 
654;  People  v.  Miller  (Cal.),  78  Pac. 
227;  Eatman  v.  State,  48  Fla.  21,  37 
South.  576;  Florida  Cent.  etc.  R. 
Co.  V.  Mooney,  45  Pla.  286,  110  Am. 
St.  Rep.  73,  33  South.  1010;  Atlanta 
Ice  etc.  Co.  v.  Mixon,  126  Ga.  457,  55 
S.  B.  237;  Hughes  v.  McHan,  121 
Ga.  499,  49  S.  B.  590;  Funston  v. 
Hoffman,  232  HI.  360,  83  N.  B.  917; 
Chicago  eto.  R.  Co.  v.  Newell,  212 
111.  332,  72  N.  B.  416;  Welfelt  v. 
Hlinois  etc.  E.  Co.,  149  111.  App.  317 ; 
Cleveland   etc.   E.   Co.   v.   Loos,   38 
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persons,  then  the  trend  of  the  decisions  is  the  other  way, 
because  in  all  such  instances,  although  there  may  be  a 
similarity  between  the  transaction  offered  in  evidence  and 
the  one  to  be  proved,  there  is  no  such  logical  or  necessary 
connection  that  the  existence  of  one  tends  to  prove  that  of 
the  other.  There  may  also  have  been  such  dissimilar  facts 
or  circumstances,  not  offered  in  evidence,  as  to  render  the 
transaction  relied  on  of  no  probative  value.  Other  illustra- 
tions without  limit  might  be  given  of  transactions  of  this 
character  which  are  held  irrelevant  as  evidence,  on  the 
ground  that  they  are  "res  inter  alios  acta";  but  the  cases 


Ind.  App.  1,  77  N.  B.  948;  Diamona 
Block'  Coal  Co.  v.  Edmonson,  14 
Ind.  App.  504,  43  N.  E.  242;  Atchi- 
son etc.  E.  Co.  v.  Dickens,  7  Ind. 
Ter.  16,  103  S.  W.  750;  Elbert  v. 
Mitchell,  131  Iowa,  598,  109  N.  W. 
181;  Mier  v.  Phillips  Fuel  Co.,  130 
Iowa,  570,  107  N.W.  621;  Black  Dia- 
mond Coal  etc.  Co.  v.  Price,  33  Ky.  Law 
Eep.  334,  108  S.  W.  345;  Finley  v. 
Louisville  E.  Co.,  31  Ky.  Law  Eep.  740, 
103  8.  W.  343;  Sargent  v.  Hutch- 
ings,  86  Me.  28,  29  Atl.  926;  Lang- 
ford  V.  Manchester,  196  Mass.  .211, 
81  N.  B.  884;  Burgess  v.  D»vis  Sul- 
phur Ore  Co.,  165  Mass.  71,  42  N. 
E.  501;  Commonwealth  v.  Campbell", 
7  Allen  (Mass.),  541,  83  Am.  Dee. 
705;  Barker  v.  K^ilamazoo,  146  Mich. 
257,  109  N.  W.  427;  Patrick  v.  How- 
ard, 47  Mich.  40,  10  N.  W.  71;  Fin- 
ley  V.  Quirk,  9  Minn.  194,  86  Am. 
Dec.  93;  Gray  v.  Thomas,  12  Smedes 
&  M.  (Miss.)  Ill;  Horr  v.  Kansas 
etc.  E.  Co.,  156  Mo.  App.  651,  137 
S.  W.  1010;  McGinnis  v.  Eigby 
Printing  Co.,  122  Mo.  App.  227,  99 
S.  W.  4;  Hobbs  v.  Boatright,  195 
Mo.  693,  113  Am.  St.  Eep.  709,  5  L. 
E.  A.,  N.  S.,  906,  93  S.  W.  934; 
Lander  v.,  Sheehan,  32  Mont.  25,  79 
Pac.  406;' Mead  v.  Merrill,  33  N.  H. 
437;  Trenton  Temperance  Hall  Assn. 


V.  Giles,  33  N.  J.  L.  260;  Bookman 
V.    New    York,    133   App.    Div.    242, 

117  N.  Y.  Supp.  197;  Draper  v.  In- 
terborough  Transit  Co.,  124  App. 
Div.  351,  108  N.  Y.  Supp.  686;  Peo- 
ple V.  Molineux,  168  N.  Y.  264,  10  N. 
Y.  Annot.  Gas.  256,  62  L.  E.  A.  193, 
61  N.  E.  286;  Bullock  v.  Lake  Drum- 

.  mond  Canal  etc.  Co.,  132  N.  C.  179, 
43  S.  E.  593;  Crossen  v.  Grandy,  42 
Or.  282,  70  Pac.  906;  Water  Co.  v. 
Ephrata,  24  Pa.  Sup.  Ct.  353;  Staples 
V.  Ehode  Island  etc.  E.  Co.  (E.  I.), 
67  Atl.  431;  Ballou  v.  Ballou,  30  E. 
L  286,  74  Atl.  1089;  Eagsdale  v. 
Southern  E.  Co.,  69  S.  C.  429,  48  S. 
E.  466;  Lynn  v.  Thomson,  17  S.  C. 
129;  Adams  v.  Gulf  etc.  Ey.  Co. 
(Civ.  App.),  105  S.  W.  526;  TJecker 
V.  Zuercher,  54  Tex.  Civ.  App.  289, 

118  S.  W.  149;  Dallas  v.  McCul- 
lough  (Tex.  Civ.  App.),  95  S.  W. 
1121;  Slack  v.  Bragg,  83  Vt.  404,  7« 
Atl.  148;  Washington  etc.  E.  Co.  v. 
Vaughan,  111  Va.  785,  69  S.  E.  1035; 
Welch  V.  Fransioli,  46  Wash.  530,  90 
Pac.  644;  Beard  v.  Indemnity  Ins. 
Co.,  65  W.  Va.  283,  64  S.  E.  119; 
Coman  v.  Wunderlici,  122  Wis.  138, 
95  N.  W.  612;  Hadtke  v.  Grzyll,  130 
Wis.  275,  110  N.  W.  225;  Sornberger 
V.  Canadian-Pacific  Ey.  Co,,  24  Ont. 
App.  263. 
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already  cited  sufficiently  illustrate  the  principle,  and  we 
will  now  discuss  certain  other  qualifications  of  the  rule. 

§  141  (141).  Facts  apparently  collateral  may  become 
relevant — Necessity  for  promise  to  connect. — The  exclusion 
or  admission  of  evidence,  which  is  supposed  by  one  party 
to  be  relevant,  and  by  the  other  is  considered  as  irrelevant, 
is  frequently  a  matter  of  some  difficulty.  The  general 
rules  on  this  subject  are,  however,  believed  to  be  sufficiently 
clear  and  precise  to  prevent  any  injustice  from  being  done. 
"\^nien  the  relevancy  is  not  apparent  from  the  evidence 
offered,  but  other  facts  will  make  it  so,  the  duty  of  the 
party  offering  it  is  to  state  its  connection  with  the  other 
facts,  in  order  that  its  relevancy  may  be  disclosed  to  the 
court.*^  It  is  evident  to  everyone  that  a  claim  or  defense 
frequently  depends  on  a  variety  of  facts  and  circumstances, 
either  one  of  which,  by  itself,  would  seem  to  be  irrelevant, 
and  yet  when  the  whole  are  made  out,  a  complete  case  is 
presented;*^  but  it  by  no  means  follows  that  a  court  will, 

«  2  stark.  Ev.  381;  Crenshaw  v.  Iowa,  329i,  82  N.  W.  770;  Adams  v. 

Davenport,  6  Ala.  390,  41  Am.  Deo.  Chicago,  M.  &  St.  P.  E.  Co.,  93  Iowa, 

56,  with  editorial  note  appended.  565,  61  N.  W.  1059;  State  v.  Inter- 

46  Western  Union  Tel.  Co.  T.  national  Co.,  79  Kan.  371,  99  Pae. 
Saunders,  164  Ala.  234,  137  Am.  St.  603 ;  Ballou  v.  Humphrey,  8  Kan.  219 ; 
Rep.  35,  51  South.  176;  Lambie  v.  Rollins  v.  Bartlett,  21  Me.  565;  Sim- 
State,  151  Ala.  86,  44  South.  51;  mons  v.  Haas,  56  Md.  153 ;  Goodhand  v. 
Aycock  V.  Johnson,  119  Ala.  405,  24  Benton,  6  Gill  &  J.  (Md.)  481;  Lowes 
South.. 543;  Tucker  V.  West,  27  Ark.  v.  Holbrook,  1  Har.  &  J.  (Md.)153; 
386;  Gardiner  v.  Schmaelzle,  47  Cal.  Crowley  v.  Boston  etc.  E.  Co.,  204  Mass. 
588;  Johnson  v.  Caiman,  19  Colo.  241,  90  N.  B.  532;  Commonwealth  v. 
168,  41  Am.  St.  Rep.  224,  34  Pac.  Williams,  171  Mass.  461,  50  N.  E. 
905;  Quintard  v.  Corcoran,  50  Conn.  1035;  Stanton  v.  Estey  Mfg.  Co.,  90 
34;  Moppin  v.  Aetna  Axle  etc.  Co.,  Mich.  12,  51  N.  W.  101;  Passmore  v. 
41  Conn.  27;  Thompson  v.  State,  58  Passmore,  50  Mich.  626,  45  Am.  Rep. 
Ela.  106,  19  Ann.  Cas.  116,  50  South.  62,  16  N.  W.  170;  Suzett  v.  Buckels,  7 
507;  Shaw  v.  -Jones,  133  Ga.  446,  66  How.  (Miss.)  663;  De  Arman  y. 
8.  E.  240;  Holcomfee  v.  State,  5  Ga.  Taggart,  65  Mo.  App.  82;  Hitter  v. 
App.  47,  62  S.  E.  647;  Heffernan  v.  Springfield  First  Nat.  Bank,  30  Mo. 
Bail,  109  ill.  App.  231;  Peru  Coal  App.  652;  Neumeyer  v.  Hooker,  131 
Co.  V.  Merrick,  79  HI.  112;  Indianap-  App.  Div.  592,  116  N.  Y.  Supp.  204; 
olis  P.  &  C.  R.  Co.  V.  Anthony,  43  Seymour  v.  Fellows,  77  .N;  T.  178; 
Ind.  183;  Stewart  r.  Anderson,  111  Vaji  Buren  v.  Wells,  19  Wend.    (N. 


§  141   (141)  THE  LAW  OP  EVIDENCE  IN  CIVIL  CASES. 


708 


in  every  case,  wade  through  apparently  irrelevant  testi- 
mony, unless  the  intention  to  connect  with  other  facts,  from 
which  its  relevancy  will  appear,  is  distinctly  shown.  When, 
therefore,  evidence  is  offered,  apparently  not  connected  with 
the  issue,  and  is  opposed,  it  becomes  the  duty  of  the  party 
offering  it  to  show  its  connection  with  other  facts,  either 
in  evidence,  or  intended  to  be  given  to  the  jury.  It  is  im- 
possible to  prescribe  the  course  which  counsel  shall  pursue 
in  putting  a  case  to  the  jury,  but  they  must  always  be  pre- 
pared to  explain  the  object  for  which  the  evidence  is 
offered;  and  if  this  is  not  done,  the  court  may  lawfully 
reject  that  which  is  apparently  irrelevant.  This  is  the 
clear  rule  to  be  deduced  from  the  cases.*''  If  the  party  or 
bis  counsel  cannot  give  the  promise  to  connect  the  otfered 
and  irrelevant  evidence  with  facts  which  will  establish  the 
relevancy,  the  testimony  should  not  be  received.** 


Y.)  203;  Schock  v.  Solar  Gaslight  Co., 
222  Pa.  271,  71  Atl.  94;  Trego  v. 
LfTwis,  58  Pa.  463;  Yeatman  v.  Hart, 
6  Humph.  (Tenn.)  375;  San  Antonio 
T.  Co.  V.  Higdon  (Tex.  Civ.  App.), 
123  S.  W.  732;  Texas  Tram.  &  Lumb. 
Co,  V.  G-win  (Tex.  Civ.  App.),  52  S. 
W.  110;  Missouri  Pac.  E.  Co.  v.  Seott, 
4  Tex.  Civ.  App.  76,  26  S.  W.  239; 
0«vendish  v.  Troy,  41  Vt.  99;  Good- 
now  V.  Parsons,  3fi  Vt.  46;  State  v. 
Oool,  66  W.  Va.  86,  66  S.  E.  740; 
Spick  V.  State,  140  Wis.  104,  121  N. 
W.  664;  Sun  Printing  etc.  Assn.  v.* 
Edwards,  136  Fed.  591,  69  C.  C.  A. 
365 ;  United  States  v.  Flowery,  .1  Spr. 
109,  25  Fed.  Cas.  No.  15,122. 

■*7  Crenshaw  v.  Davenport,  siipra; 
McGowan  v.  Bank  of  Kentucky,  5 
Litt.  (Ky.)  271;  Harris  v.  Paynes,  5 
Litt.  (Ky.)  105;  Wilson's  Admrs.  v. 
Bowen,  5  T.  B.  Mon.  (Ky.)  33;  Clark 
V.  Beach,  6  Conn.  142;  Eowt,  Adrax., 
v.  Kile,  1  Leigh  (Va.),  216;  Benham  v. 
Gary,  11  Wend.  (N.  Y.)  83;  Weidler 
V.  Farmers'  Bank,  11  Serg.  &  E.  (Pa.) 
134;  Turner  v.  Fendall,  1  Cranch  (IT. 


S.),  117,  2  L.  Ed.  53;  Innerarrity  v. 
Byrne,  8  Port.  (Ala.)  176;  Jackson 
ex  dem.  Webb  v.  Roberts,  11  Wend. 
(N.  Y.)  422;  Gratz  v.  Gratz,  4  Bawle 
(Pa.),  411;  Cowen  &  Hill's  Notes  (N. 
Y.),  434,  792;  Mardis'  Admrs.  v. 
Shackleford,  4  Ala.  493. 

48  Western  Union  Tel.  Co.  v.  Saun- 
ders, 164  Ala.  234,  137  Am.  St.  Eep. 
35,  51  South.  176;  Fletcher  v.  Ten- 
nessee Coal  etc.  Co.,  163  Ala.  240,  50 
South.  996;  Aycock  v.  Johnson,  119 
Ala.  405,  24  South.  543;  Tucker  v. 
West,  29  Ark.  386;  Atlantic  etc.  E. 
Co.  v.  Partridge,  58  Fla.  153,  50 
South.  634;  Wilson  v.  Jernigan,  57 
Fla.  277,  49  South.  44;  Sullivan  v. 
Sullivan,  139  HI.  App.  378;  Hall  v. 
Durham,  109  Ind.  434,  9  N.  E.  926, 
10  N.  E.  581;  Watson  Coal  &  Min. 
Co.  V.  James,  72  Iowa,  184,  33  N.  W. 
622;  Ballou  v.  Humphrey,  8  Kan, 
219;  Phillips  v.  Chase,  201.  Mass.  444, 
131  Am.  St.  Eep.  406,  87  N.  E.  755; 
Commonwealth  v.  Tucker,  189  Mass. 
4,'57,  7  L.  E.  A.,  N.  S.,  1056,  76  N. 
E.   127;    Cohklin   v.    Consolidated   B. 


709 


KELEV^NCY. 


§  141a  (141) 


§  141a  (141).  Same — Custom — Cause  and  effect. — Tay- 
lor gives  numerous  instances  of  the  relevancy  of  apparently 
collateral  facts.  Thus,  although  in  general  the  customs 
of  one  manor  are  not  relevant  to  prove  the  customs  of  an- 
other, yet  if  it  be  proved  that  the  customs  of  the  two  man- 
ors are  identical  or  that  the  one  was  derived  from  the 
other,  then  the  customs  of  each  will  become  evidence.*'' 
Other  illustrations  given  by  him  show  that  apparently 
collateral  facts  have  been  received  to  establish  the  owner- 
ship of  land,  when  proof  has  been  made  to  show  such  a 
unity  of  character  between  the  spot  in  dispute  and  other 
parcels  over  which  acts  of  ownership  had  been  exercised 
as  to  lead  to  a  fair  inference  that  both  were  subject  to  the 
same  rights  and  constituted  in  fact  but  parts  of  an  entire 
property.^"  It  may  be  stated  generally  that,  "when  there 
is  a  question  whether  an  act  was  accidental  or  intentional, 
the  fact  that  such  act  formed  part  of  a  series  of  similar 
occurrences,  in  each  of  which  the  person  doing  the  act  is 


Co.,  196  Mass.  302,  13  Ann.  Cas.  857, 
82  N.  E.  23 ;  Lockard  v.  Van  Alstyne, 
155  Mieh.  507,  120  N.  W.  1;  Lansky 
V.  Prettyman,  140  Mieh.  40,  103  N. 
W.  538;  Passmore  v.  Passmore,  50 
Mieh.  626,  45  Am.  Eep.  62,  16  N.  W. 
170;  Campbell  v.  KailWay  Transfer 
Co.,  95  Minn.  375,  104  N.  W.  547; 
De  Armen  v.  Taggart,  65  Mo.  App. 
82;  Eussell  v.  Ohieago  ete.  E.  Co.,  37 
Mont.  1,  94  Pae.  488,  501;  Schock  v. 
Solar  Gaslight  Co.,  222  Pa.  271,  71 
Atl.  94;  Express  Pub.  Co.  v.  Aldine 
Press,  126  Pa.  347,  17  Atl.  608;  Trego 
V.  Lewis,  58  Pa.  463;  State  v.  Mad- 
ison, 23  S.  D.  584,  122  N.  W.  647; 
Missouri  ete.  E.  Co.  v.  Moss  (Tex. 
Civ.  App.),  135  S.  W.  626;  Buchanan 
V.  Wilburn  (Tex.  Civ.  App.),  127  S. 
W.  1198;  Uvalde  County  v.  Oppen- 
heiraer  (Tex.  Civ.  App.),  115  S.  W. 
904;  Texas  Tram  etc.  Co.  v.  Gwin 
(Tex.  Civ.  App.),  52  S.  W.  110; 
Hurley  v.  Charles  (W.  Ta.),  65  S.  E. 
468;  United  States  v.  Flowery,  1  Spr. 


109,  25  Fed.  Cas.  No.  15,122;  Sun 
Printing  ete.  Assn.  v.  Edwards,  136 
Fed.  591,  69  C.  C.  A.  365;  Rex  v. 
FuTsey,  6  Gar.  &  P.  81,  25  Eng.  Com. 
L.  293. 

«  Tayl.  Ev.,  10th  ed.,  §  320;  M.  of 
Anglesey  v.  Ld.  Hatherton,  10  Mees. 
&  W.  235. 

50  Briseo  v.  Lomax,  8  Adol.  &  El. 
198,  3  Nev.  &  P.  308,  112  Eng.  Re- 
print, 812;  Doe  V.  Kemp,  7  Bing.  332, 
2  Bing.  N.  C.  102,  2  Scott,  9 ;  Bryan  v. 
Winwood,  1  Taunt.  208;  Bendy  v. 
Simpson,  18  Com.  B.831,  86  Eng.  Cora. 
L.  831 ;  Jones  v.  Williams,  2  Mees.  &  W. 
326;  Stanley  v.  White,  14  East,  332; 
104  Eng.  Reprint,  630 ;  Reg.  v.  Bright- 
side  Bierlow,  13  Q.  B.  933,  116  Eng. 
Reprint,  1520;  Peardon  v.  Underbill, 
16  Q.  B.  120,  117  Eng.  Reprint,  824; 
Donegall  v.  Templemore,  9  Ir.  L.  Rep., 
N.  8.,  374,  406;  In  re  Belfast  Dock 
Aet,  L.  E.  1  Eq.  128,  142;  Taylor  v. 
Parry,  1  Man.  &  G.  604,  615,  1  Scott 
N.  R.  576. 
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concerned,  is  deemed  to  be  relevant. "^^  In  the  American 
edition  of  Stephen,  the  author  adds^^  that,  when  there  is  a 
question  whether  an  accident  shown  to  have  happened  was 
caused  by  the  negligence  of  a  defendant,  the  fact  that  other 
accidents  of  a  similar  character  had  previously  happened 
at  the  same  place  is  deemed  to  be  relevant.^^  The  cases 
here  cited  disclose  a  conflict  upon  this  point,  but  the  weight 
of  authority  is  strongly  in  favor  of  .  the  proposition  as 
stated  by  Chief  Justice  Field,  who  said  in  response  to  the 
objection  that  permitting  such  evidence  tended  to  introduce 
collateral  issues  and  thus  mislead  the  jury  from  the  matter 


51  Reynolds,  Steph.  Ev.,  art.  12,  and 
cases  cited.  See  §§  147,  166,  167, 
184,  post.  The  illustration  given  by 
Stephen  is  apt.  A  is  accused  of  set- 
ting fire  to  his  house  in  order  to  ob- 
tain money  for  which  it  is  insured. 
The  facts  that  A  had  previously  lived 
in  two  other  houses  successively,  each 
of  which  he  insured,  in  each  of  which 
a  fire  occurred,  and  that  after  each 
of  those  fires  A  received  payment 
from  a  different  insurance  office,  are 
deemed  to  be  relevant  as  tending  to 
show  that  the  fires  were  not  acci- 
dental: Eex  V.  Gray,  4  Fost.  &  F. 
1102.  A  New  York  ease  is  very  sim- 
ilar: Faucett  v.  Nichols,  64  N.  Y. 
377.  The  fact  in  issue,  to  which  this 
evidence  related,  was  whether  the 
defendant's  barn  was  fired  by  an  in- 
cendiary. If  there  had  been  a  series 
of  incendiary  fires  in  that  village 
previous  to  and  -near  tlie  time  of  the 
fire  in  question,  could  not  this  fact 
have  been  shown  in  aid  of  the  de- 
fense? It  cannot  be  denied  that  in 
connection  with  the  other  circum- 
stances proved,  it  would  have  pro- 
duced upon  the  mind  a  strong 
conviction  that  the  fire  in  the  de- 
fendant's barn  was  also  caused  by 
an   incendiary, 

52  Eeynolds,  SteKp.  Dig,  Ev.,  p.  ?5. 

53  Nye  v.  Dibley,  85  Minn.  465,  93 


N.  W.  524;  Darling  v.  Westmore- 
land, 52  N.  H.  401,  13  Am.  Bep.  55; 
Brewing  Co.  v.  Bauer,  50  Ohio  St. 
560,  40  Am.  St.  Eep.  686,  35  N.  E. 
55;  Chicago  &  N.  W.  Ey.  Co.  v. 
Netolicky,  67  Fed.  665,  14  C.  C.  A. 
615;  Chicago  Gt.  Western  Ey.  Co.  v. 
McDonough,  161  Fed.  657,  88  C.  C. 
A.  517;  Grand  Trunk  K.  E.  Co.  v. 
Eichardson,  91  XJ.  S.  454,  23  L.  Ed. 
356;  District  of  Columbia  v.  Arms, 
107  U.  S.  519,  27  L.  Ed.  618,  2  Sup. 
Ct.  Eep.  840.  A  so-called  conflict  is 
directly  raised  by  Hudson  v.  Chicago 
etc.  E.  E.  Co.,  59  Iowa,  581,  44  Am. 
Eep.  692,  13  N.  W.  735  (with  ex- 
planatory editorial  note),  the  ques- 
tion certified  by  the  circuit  court 
being,  "Ought  the  court  to  have  ad- 
mitted evidence  of  former  accidents 
at  the  same  place  to  parties  other 
than  the  plaintiff?"  and  answered 
in  the  negative.  Apart  from  the 
weight  of  authority  altogether,  the 
inclusion  of  the  last  four  words  of 
the  question  points  a  moral.  If  the 
accident  had  repeatedly  happened  to 
the  plaintiff,  would  not  the  admission 
of  the  evidence  have  tended  to  show 
knowledge  by  the  plaintiff  and  a 
large  contribution  to  the  suggested 
negligence  ? 
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directly  in  controversy:  "Were  such  the  case,  the  objec- 
tion would  be  tenable ;  but  no  dispute  was  made  as  to  these 
accidents,  no  question-  was  raised  aS  to  the  extent  of  the  in- 
juries received ;  no  point  was  made  upon  them ;  no  recovery 
was  sought  by  reason  of  them;  nor  any  increase  of  dam- 
ages. They  were  proved  simply  as  circumstances  which, 
with  other  evidence,  tended  to  show  the  dangerous  char- 
acter of  the  sidewalk  in  its  unguarded  condition.  The  fre- 
quency of  accidents  at  a  particular  place  would  seem  to  be 
good  evidence  of  its  dangerous  character;  at  least,  it  is 
some  evidence  to  that  effect.  Persons  are  not  wont  to  seek 
such  places,  and  do  not  willingly  fall  into  them.  Here  the 
character  of  the  place  was  one  of  the  subjects  of  inquiry 
to  which  attention  was  called  by  the  nature  of  the  action 
and  the  pleadings,  and  the  defendant  should  have  been  pre- 
pared to  show  its  real  character  in  the  face  of  any  proof 
bearing  on  that  subject.  Besides  this,  as  publicity  was  neces- 
sarily given  to  the  accidents,  they  also  tended  to  show  that 
the  dangerous  character  of  the  locality  was  brought  to  the 
attention  of  the  city  authorities."^*    We  have  seen  that 

54  Approved  in  Vos  v.  Carroll,  123  389,   38   S.   E.   179,  holding   master's 

Fed.  1008,  reaffirming  rule;  Franklin  knowledge    of    ineompetenoy    of    ser- 

V.  Missouri  K.  &  G.  By.  Co.,  97  Mo.  vant  or  of  defects  in  maeliinery  may 

App.    480,    71    S.    W.    541,    holding  be  established  either  by  actual  knowl- 

where  master  furnished  lot  of  mauls,  edge,    or    such    frequent    acts    of   in- 

from  which  servant  selected  one,  by  competency    on    part    of    servant,    or 

reason  of  defect  in  which  he  was  hurt,  existence   of   defects  for  such  length 

he    may    show    that    whole    lot    were  of    time    that    knowledge    would    be 

chipped  and  slivered;   Golden  v.  Chi-  presumed.     (C.  L.  Thompson's  Notes 

cago  etc.  Ky.  Co.,  84  Mo.  App.  66,  hold-  to   United   States  Reports.)     In  City 

ing,     where     pleading     raises     issue  of  Winona  v.   Botzet,  169   Fed.  321, 

whether  object  in  highway  is  calculated  94  C.  C.  A.  563,  occurs  the  following 

to  frighten  horses,  evidence  that  it  had  strong    emphasis,    citing'  District    of 

frightened  other  horses  than  those  in-  Columbia     v.     Armes,     supra:    "The 

volved  in  case  is  admissible;  Piper  v.  testimony  of  the  witnesses  who  were 

Spokane,  22  Wash.  150,  60  Pac.  139,  driving    or    observing    these    animals 

admitting,  in  action  against  city  for  that  gentle  and  tractable  horses  had 

damages  for  injuries  received  through  been     frightened     while     they     were 

defective   sidewalk,   evidence  to   show  traveling    upon    this    bridge    by    the 

that  others  had  fallen  at  same  place  blasts  of  this  whistle  at  various  times 

within    short    time    of    plaintiff's    in-  preceding  the  accident  was  upon  both 

jury;   Meyers  v.  Falk,   99   Va.   388,  reason    and    authority    material    and 
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contracts  of  a  party  with  strangers  are  generally  held  ir- 
relevant as  evidence  of  the  contract  alleged,  and  that  other 
contracts  and  dealings  between  the  same  parties  are  some- 
times received  to  prove  their  course  of  dealing  or  intention 
or  relations,  or  the  probability  or  improbability  of  entering 
into  the  contract  claimed.^^  In  determining  whether  cer- 
tain effects  have  been  produced  by  the  causes  alleged  it  has 
frequently  been  held  that  the  testimony  need  not  be  confined 
to  the  effect  in  the  case  upon  trial,  but  that  proof  of  the 
effect  upon  other  property  similarly  situated  may  be  re- 
ceived.^® Thus,  in  an  action  for  nuisance,  proof  was  ad- 
mitted that  defendants'  mill  threw  dust  and  soot  on  other 
houses.  This  tended  to  show  that  the  mill  was  capable  of 
inflicting  the  injury  complained  of.  If  the  deposit  was 
general  in  the  immediate  neighborhood,  and  large  quan- 
tities were  deposited  on  other  buildings  similarly  situated, 
it  would  be  a  just  inference  that  the  same  was  true  of  the 


persuasive  evidence  that  these  blasts 
were  of  a  character  likely  to  frighten 
horses  under  such  circumstances,  that 
their  fright  and  flight  were  natural 
and  probable  consequences  of  the 
production  of  the  blast,  and  that 
these  facts  were  so  notorious  that 
they  might  be  considered  by  the  jury 
to  constitute  notice  to  the  city  of  the 
dangerous  character  and  probable 
effects  of  the  blowing  of  this 
whistle." 

55  Livingston  v.  Stevens,  122  Iowa, 
62,  94  N.  W.  925;  Mabry  v.  Cheadle 
(Iowa),  80  N.  W.  312;  Holmes  v. 
Goldsmith,  147  TJ.  S.  150,  162,  37  L. 
Ed.  118,  13-  Sup.  Ct.  Rep.  288; 
Huntsman  v.  Nichols,  116  Mass.  521; 
Tibbetts  v.  Sumner,  19  Pick.  (Mass.) 
166.     See  §  139  et  seq.,  ante. 

B8  Birmingham  v.  Starr,  112  Ala. 
98,  20  South.  424;  Leonhart  v.  Cali- 
fornia Wine  Assn.,  5  Cal.  App.  19, 
89  Pac.  847;  Denver  etc.  R.  Co.  v. 
Claspc.ott,  4  Colo.  270;  Sta,ndard  Cot- 
ton Mills  V.  Cheatham,  125  Ga.  649, 


54  S.  E.  650;  Rowlands  v.  Elgin,  66 
111.  App.  66;  Schmidt  v.  Dubuque 
County,  136  Iowa,  401,  113  N.  W. 
820;  Heinmiller  v.  Winston,  131 
Iowa,  32,  117  Am.  St.  Rep.  405,  6  L. 
R.  A.,  N.  S.,  150,  107  N.  W.  1102; 
Junction  City  v.  Blades,  1  Kan.  App. 
85,  41  Pae.  677;  Graver  v.  Horn- 
burg,  26  Kan.  94;  Crocker  v.  Mc- 
Gregor, 76  Me.  282,  49  Am.  Rep.  611; 
Baltimore  etc.  R.  Co.  v.  Sattler,  100 
Md.  306,  3  Ann.  Cas.  660,  59  Atl. 
654;  Yore  v.  Newton,  194  Mass.  250, 
80  N.  E.  472;  Hunt  v.  Lowell  Gas 
Light  Co.,  8  Allen  (Mass.),  169,  171, 
85  Am.  Dee.  697;  Kuh  v.  Metropoli- 
tan El.  R.  Co.,  58  N.  y.  Super.  Ct. 
138,  9  N.  Y.  Supp.  710;  Houston 
Cotton  Oil  Co.  V.  Trammell  (Tex.  Civ. 
App.),  72  S.  W.  244;  M€yer  v.  Wol- 
nitzek  (Tex.  Civ.  App.),  63  S.  W. 
1058;  Reg.  v.  Cooper,  1  Q.  B.  D.  19, 
13  Cox  C.  C.  123,  45  L.  J.  M.  C.  15, 
33  L.  T.,  N.  S.,  754,  24  Wkly.  Rep. 
279;  Reg.  v.  Stenson,  12  Cox  C.  C. 
Ill,  25  L.  T.,  N.  S.,  666. 
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house  in  question.®^  On  the  same  principle  the  result  of 
defects  in  roads  and  ways,  or  structures,  or  sounds  fright- 
ening animals,  causative  of  recurring  accidents,^^  the  effect 
of  escaping  gases,^^  of  the  operation  of  elevated  rail- 
roads,**" and  of  water,^^  upon  other  premises  under  like 
conditions  has  been  received.  And,  as  necessary  corollary, 
it  is  competent  in  such  circumstances  to  show  that  different 
results  have  flowed  from  the  causes  than  those  alleged,  and 
that  with  a  change  in  the  cause  a  corresponding  change  in 
effect  is  created,  and  finally  that  with  a  removal  of  the  al- 
leged cause  the  effect  has  abated.®^    But  it  will  be  found 


57  Cooper  V.  EandaU,  59  111.  317, 
320. 

58  Birmiugham  XT.  K.  Co.  v.  Alex- 
ander, 93  Ala.  133,  9  South.  525; 
Southern  R.  Go.  v.  Posey,  124  Ala. 
486,  26  South.  914;  Sanderson  v. 
Frazier,  8  Colo.  79,  54  Am.  Bep.  544, 
5  Pae.  632;  House  v.  Metoalf,  27 
Conn.  631;  Augusta  v.  Haferg,  61 
Ga.  48,  34  Am.  Rep.  95;  Taylorville 
V.  Stafford,  196  111.  288,  63  N.  E. 
624;  Fraser  v.  Schroeder,  163  111. 
459,  45  N.  E.  288;  Elgin  v.  Thomp- 
son, 98  111.  App.  358;  Frohs  v.  Du- 
buque, 109  Iowa,  219,  80  N.  W.  841; 
Madison  Twp.  v.  Seott,  9  Kan.  App. 
871,  61  Pao.  967;  City  of  Topeka  v. 
Sherwood,  39  Kan.  690,  18  Pac.  933; 
Georgetown  etc.  Turnpike  Road  Co. 
V.  Cannon,  12  Ky.  Law  Rep.  257; 
Crocker  v.  McGeorge,  76  Me.  282,  49 
Am.  Rep.  611;  Hill  v.  Portland  etc. 
R.  Co.,  55  Me.  438,  92  Am.  Dec.  601; 
Dow  v.  Weare,  68  N.  H.  345,  44  Atl. 
489;  Cook  v.  New  Durham,  64  N.  H. 
419,  13  Atl.  650;  Darling  v.  West- 
moreland, 52  N.  H.  401,  13  Am.  Rep. 
55;  Rogers  v.  New  York  etc.  Bridge, 
159  N.  Y.  556,  54  N.  E.  1094; 
Burns  v.  Schenectady,  24  Hun  (N. 
Y.),  10;  Wilder  v.  Metropolitan  St. 
B.  Co.,  10  App.  Div.  364,  41  N.  Y. 
Supp.  931;  Lake  Shore  etc.  R.  Co.  t. 
Beall,  13  Ohio  G.  C.  605,  6  Ohio  Gir, 


Dec.  250;  Beardslee  v.  Columbia  Tp., 
5  Lack.  Jjeg.  N.  (Pa.)  290;  Cheney  v. 
Ryegate,  55  Vt.  499;  Smith  v.  Se- 
attle,, 33  Wash.  481,  74  Pac.  674; 
District  of  Columbia  v.  Arms,  107 
U.  S.  519,  27  L.  Ed.  618,  2  Sup.  Ct. 
Rep.  840;  Brown  v.  Eastern  etc;  B. 
Co.,  22  Q.  D.  B.  391,  58  L.  J.  Q.  B. 
212. 

59  Kopplan  V.  Gaslight  Co.,  177 
Mass.  15,  58  N.  E.  183;  Evans  v. 
Keystone  Gas  Co.,  148  N.  Y.  112,  51 
Am.  St.  Rep.   681,  30  L.  R.  A.  651, 

42  N.  E.  513;  Barriokman  v.  Marion 
Oil  Co.,  45  W.  Va.  634,  44  L.  R.  A. 
92,  32  S.  E.  327. 

60  Doyle  V.  Manhattan  Ry.  Co.,  128 
N.  Y.  488,  28  N.  E.  495;  Hine  v. 
New  York  etc.  Ry.  Co.,  149  N.  Y.  154, 

43  N.  E.  414. 

61  Hawks  V.  Charlemont,  110  Mass. 
110;  Roberts  v.  Dover,  72  N.  H.  147, 
55   Atl.   895. 

62  Eemy  v.  Olds  (Cal.),  34  Pac. 
216;  Wilmington  Dental  Mfg.  Co.  v. 
Adams  Express  Co.,  8  Houst.  (Del.) 
329,  32  Atl.  250;  Funston  v.  Hoff- 
man, 232  111.  360,  83  N.  E.  917;  Lotz 
V.  Scott,  103  Ind.  155,  2  N.  E.  560; 
Hathaway  v.  Tinkham,  148  Mass.  85, 
19  N.  E.  18;  Hodgkius  v.  Chappell, 
128  Mass.  197 ;  Finn  v.  Clark,  12 
Allen  (Mass.),  522;  Avery  v.  Bur- 
raU,  118  Mioh.  672,  77  N.  W.  272; 
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that  the  cases  admitting  testimony  of  this  character  have 
all  recognized  the  rule  that  substantial  similarity  of  con- 
ditions must  first  be  shown.  In  other  cases  testimony  of 
this  character  has  been  excluded  on  the  ground  that  it 
would  involve  the  jury  in  a  mass  of  collateral  inquiries  only 
to  confuse.  ^^ 

§142(142).  Same — Knowledge^Intent. — In  the  ab- 
sence of  any  admission  as  to  the  extent  of  a  party's  knowl- 
edge of  the  matter  in  issue,  or  of  the  motives  which  ac- 
tuated the  commission  or  omission  of  his  acts,  or  provoked 
his  intention  as  to  a  line  of  conduct,  evidence  of  his  pre- 
vious statements  or  behavior,  as  well  as  of  later  acts,  fur- 
nishes the  foundation  on  which  an  inference  may  be  based; 
and  experience  has  shown  that  the  largest  class  of  cases 
in  which  facts  apparently  collateral  to  the  issue  are  ad- 
mitted is  that  in  which  it  becomes  material  to  prove 
knowledge  or  intent.  When  it  becomes  material  to  show 
the  motive  or  intent  which  inspired  an  act,  or  the  knowl- 
edge under  which  one  has  acted,  it  is  relevant  for  such 
purpose,  under  certain  limitations,  to  prove  other  similar 
acts  which  explain  such  motive  or  bring  home  to  the 
party  the  knowledge  sought  to  be  proved.  Stephen  thus 
more  fully  states  the  rule:  "When  there  is  a  question 
whether  a  person  said  or  did  something,  the  fact  that  he 
said  or  did  something  of  the  same  sort  on  a  different  occa- 

Klein  v.  Burleson,  138  App.  Div.  405,  &  P.  Co.  (Ky.),  54  S.  W.  723;  Brem- 

122    N.    y.    Supp.    752;     Shirley    v.  ner  v.  New  Castle,  83  Me.  415,  23  Am. 

Keagy,    126    Pa.    282,    17    Atl.    607;  St.  Eep.  782,  22  Atl.  382;  Branch  v. 

Ghase    v.    Blodgett    Milling    Co.,    Ill  Libbey,  78  Me.  321,  57  Am.  Eep.  810, 

Wis.  655,  87  N.  W.  826;  Whitaker  v.  5   Atl.   71;   Parker  v.  Portland  Pub. 

Bank  of  England,  6   Car.   &  P.   700,  Co.,   69   Me.   173,   31   Am.   Rep.   262; 

"5    Eng.     Com.    L.     646.     See,    also,  Schoonmaker  v.  Wilbraham,  110  Mass. 

Mill's  Logic,  c.  8,  §§1,  2.  134;    Kidder   v.   Dunstable,    11   Gray 

fis  Metropolitan  W.  S.  E.  K.  Co.  v.  (Mass.),  342;   Goble  v.  Kansas  City, 

Dickinson,  161  111.  22,  43  N.  E.  706;  148  Mo.  470,  50  S.  W.  84;  Western 

Ramsey    v.    Rushville    &    M.    Gravel  Ins.   Co.   v.   Tobin,   32    Ohio   St.    77; 

Road    Co.,    81    Ind.    394;    Louisville  Barrett  v.  Hammond,  87  Wis.  654,  58 

Water  Co.   v.  Weis   (Ky.),   76   S.  W.  N.  W.   1053. 
356;    Hughes    ».   General   Electric   L. 
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sion  may  be  proved,  if  it  shows  the  existence  on  the  occasion 
in  question  of  any  intention,  knowledge,  good  or  bad  faith, 
malice  or  other  state  of  haind,  or  of  any  state  of  body  or 
bodily  feeling,  the  existence  of  which  is  in  issue  or  is 
deemed  to  be  relevant  to  the  issue ;  but  such  acts  or  words 
may  not  be  proved  merely  in  order  to  show  that  the  person 
so  acting  or  speaking  was  likely  on  the  occasion  in  question 
to  act  in  a  similar  manner. "  **  It  frequently  happens  that 
such  motive  or  intent  can  be  shown  in  no  other  way,  while 
a  single  act  might  leave  the  secret  motives  of  the  party  in 
doubt.  Such  act,  in  connection  with  others  of  the  same 
character,  may  afford  decisive  proof  and  remove  all  un- 
certainty.^^ Cases  of  fraud  present  a  still  more  stringent 
necessity  for  the  application  of  the  same  principle;  for 
fraud,  being  essentially  a  matter  of  motive  and  intention, 
is  often  deducible  only  from  a  great  variety  of  circum- 
stances, no  one  of  which  is  absolutely  decisive;  but  all  com- 
bined together  may  become  almost  irresistible  as  to  the  true 
nature  and  character  of  the  transaction  in  controversy.*"'  A 
well-known  case®''  cited  by  Mr.  Justice  Story  turned  on  this 
point.  There  the  action  was  trover  to  recover  back  goods 
which  had  been  purchased  by  an  agent  for  his  principal  by 
means  of  a  fraud.  In  order  to  establish  the  plaintiff's 
case,  it  became  necessary  to  show  that  other  purchases 
had  been  made  by  the  same  agent  for  the  same  principal, 
under  circumstances  strongly  presumptive  of  a  like  fraud. 
No  doubt  was  entertained  by  the  court  of  the  admissibility 
of  the  evidence;  and  the  main  point  urged  at  the  bar  was 
that  the  agent  should  himself  have  been  called  to  establish 
the  purchases,  but  this  objection  was  overruled,  and  the 
jury,  having  found  a  verdict  for  the  plaintiff,  the  court 
gave  judgment  in  his  favor.    It  is  a  general  principle  of  law 


84  Steph.     Ev.,     art.     11.     On    the       States,  16  Pet.  (TJ.  S.)  342,  10  L.  Ed 
general   subject   of   this   seetioh,   see 
extended' note,  44  Am.  Eep.  299-308. 


987. 

66  Wood  V.  TJnited  States,  supra. 

67  Irving  V.   Motley,   7  Bing.  Rep. 
65  State  V.  Lapage,  57  N.  H.  245,      543^  9  l.  j.  (q.  S.)  C.  P.  161,  5  M. 


24    Am.    Rep.    69;    Wood    v.    United       &  P.  380. 
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that  whenever  a  fraudulent  intention  is  to  be  established, 
collateral  facts  tending  to  show  such  intention  are  ad- 
missible. It  has  often  been  held  in  civil  cases  based  on 
fraud  or  deceit  that,  on  the  question  of  intent  to  defraud, 
other  similar  acts  or  representations  at  about  the  same  time 
as  the  one  in  question,  where  the  scienter  is,  as  it  invariably 
is,  a  factor,  are  relevant.®^  In  cases  of  obtaining  goods 
under  false  pretenses,  it  very  often  happens  that  the  de- 
fendant has  been  in  some  kind  of  business  of  which  buy- 
ing and  selling  goods  on  credit  makes  a  part;  and  in  such 
case  the  difficulty  is,  to  draw  the  line  between  the  points 


68  Davidson  v.  Kahn,  119  Ala.  364, 
24  South.  583;  Nelms  v.  Steineir,  113 
Ala.  562,  22  South.  435;  Turner  v. 
Luning,  105  Cal.  124,  38  Pac.  687; 
Bancroft  v.  Heringhi,  54  Cal.  120; 
Thomas  v.  Beck,  39  C!onn.  241;  Den- 
ham  V.  State,  5  Ga.  App.  303,  63  S. 
E.  62;  Loekwood  v.  Doane,  107  HI. 
235;  Blalock  v.  Kandall,  76  111.  224; 
Strong  V.  State,  86  Ind.  208,  44  Am. 
Eep.  299;  Gibson  v.  Seney,  138  Iowa, 
383,  116  N.  W.  325;  Porter  v.  Stone, 
02  Iowa,  442,  17  N.  W.  654;  Elerick 
V.  Eeid,  54  Kan.  579,  38  Pac.  814; 
Nichols  Y.  Baker,  75  Me.  334;  Mc- 
Kenny  v.  Dingley,  4  Greenl.  (Me.) 
172;  Reeve  v.  Dennett,  145  Mass.  23, 
11  N.  E.  938;  Jordan  v.  Osgood,  109 
Mass.  457,  461,  12  Am.  Eep.  731; 
Hyman  ».  Kirt,  153  Mich.  113,  116 
N.  W.  536;  Ward  v.  Cook,  158  Mich. 
.■283,  122  N.  W.  785;  French  v.  Eyan, 
104  Mich.  625,  62  N.  W.  1016;  Man- 
waring  v.  O'Brien,  75  Minn.  542,  78 
N.  W.  1;  Nieolay  v.  Mallery,  62 
Minn.  119,  64  N.  W.  108;  Bernheim 
V.  Dibrell,  66  Miss.  199,  5  South. 
693;  State  v.  Tabor,  95  Mo.  585,  8 
S.  W.  744;  Hall  v.  Naylor,  18  N.  Y. 
588,  75  Am.  Dec.  269;  Phillips  v. 
People,  57  Barb.  (N.  Y.)  353;  Hen- 
drickson  v.  People,  10  N.  Y.  13,  61 
Am.  Dec.  721;  Baldwin  v.  Short,  125 


N.  Y.  553,  26  N.  E.  928;  Adams  v. 
Kenney,  59  N.  H.  133;  Harris  v. 
Delaware  etc.  E.  Co.,  77  N.  J.  L. 
278,  72  Atl.  50;  Brink  v.  Black,  77  N. 
0.  59;  Tarbox  v.  State,  38  Ohio  St. 
581;  Brown  v.  Schoek,  77  Pa.  471; 
Helfrich  v.  Stem,  17  Pa.  143;  Sarle 
V.  Arnold,  7  E.  I.  582;  Crosland  v. 
Graham,  83  S.  C.  228,  65  S.  E.  233; 
Brown  v.  Newell,  64  S.  C.  27,  41  S. 
E.  835;  Compagnie  Des  Metaux 
TJnital  v.  Victoria  Mfg.  Co.  (Tex. 
Civ.),  107  S.  W.  651;  Bradley  Fertil- 
izer Co.  V.  Fuller,  58  Vt.  315,  2  Atl. 
162;  Pierce  v.  Hoffman,  24  Vt.  525; 
Wilson  V.  Carpenter,  91  Va.  183,  50 
Am.  St.  Eep.  824,  21  S.  E.  243;  Stack 
V.  Nolte,  29  Wash.  188,  69  Pac.  753; 
Butler  V.  Watkins,  13  Wall.  (U.  S.) 
456,  20  L.  Ed.  629;  Wood  v.  United 
States,  16  Pet.  (U.  S.)  342,  10  L. 
Ed.  987;  Castle  v.  Bullard,  23  How. 
(IT.  S.)  172,  16  L.  Ed.  424;  Mudsill 
Min.  Co.  V.  Watrous,  61  Fed.  163,  9 
C.  C.  A.  415,  18  Morr.  Min.  Eep.  1; 
Lincoln  v.  Claflin,  7  Wall.  (U.  S.) 
132,  19  L.  Ed.  106;  New  York  Mut 
L.  Ins.  Co.  V.  Armstrong,  117  U.  S 
591,  29  L.  Ed.  997,  6  Sup.  Ct.  Eep 
877;  Jack  v.  Mutual  Reserve  F.  &  L, 
Assn.,  113  Fed.  49,  51  C.  C'  A.  36; 
Gibson  v.  Hunter,  2  H.  Black.  (Eng.) 
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where  legitimate  business  ceases  and  fraud  begins.  In 
such  cases,  says  Gushing,  C.  J.,^"  a  single  purchase  of  goods 
on  credit  might  happen  in  the  ordinary  course  of  business ; 
but  if  a  party  should  make  several  purchases  of  goods  at 
a  time  when  he  was  in  failing  circumstances,  that  fact  would 
have  some  tendency  to  show  that  he  knew  he  was  in  failing 
circumstances,  and  that  he  did  not  intend  to  pay  for  them, 
or  expect  that  he  should  be  able  to  do  it.  Of  course  the 
effect  of  such  testimony  would  depend  upon  the  number  and 
amount  of  such  purchases,  the  after-disposition  of  the 
goods  purchased,  and  all  the  other  circumstances.'^'*  Thus, 
where  it  is  claimed  that  purchases  were  fraudulently  made 
by  one  knowing  himself  to  be  insolvent  and  with  the  pre- 
conceived intent  not  to  pay,  it  is  relevant  to  show  other 
purchases  on  credit  at  or  about  the  same  time.'''  "Where 
commission  agents  were  charged  with  selling  the  plaintiff's 
goods  to  an  insolvent,  knowing  him  so  to  be,  and  evidence 
was  given  for  the  plaintiff  of  similar  dealings  by  them  with 
the  goods  of  others  about  the  same  time,  Mr.  Justice  Clif- 
ford said:  "According  to  the  evidence,  some  of  those  pur- 
chases were  prior  and  others  subsequent  to  the  period  of 
the  sale  of  the  goods  in  this  case.  All  of  this  class  of 
exceptions  may  well  be  considered  together,  as  they  in- 
volve the  same  general  principles  in  the  law  of  evidence. 
Decided  cases  have  established  the  doctrine  that  cases  of 
fraud  like  the  present  are  among  the  well-recognized  ex- 
ceptions to  the  general  rule,  that  other  wrongful  acts  of 
the  defendant  are  not  admissible  in  evidence  on  the  trial  of 
the  particular  charge  immediately  involved  in  the  issue. 
Similar  fraudulent  acts  are  admissible  in  cases  of  this  de- 
scription, if  committed  at  or  about  the  same  time,  and  when 
the  same  motive  may  reasonably  be  supposed  to  exist,  with 
a  view  to  establish  the  intent  of  the  defendant  in  respect 

69  state  V.  Lapage,  supra.  Tl  Hennequin  v.  Naylor,  24  N.  Y. 

70  Commonwealth    v.     Eastman,     1       139;  Turner  v.  Luning,  105  Cal.  124, 
Cush.  (Mass.)  189,  48  Am.  Dee.  596;       38  Pac.  687. 

Bradley    v.    Obear,    10    N.    H.    477; 
Hovey  v.  Grant,  52  N.  H.  569. 


§  142  (142)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  718 

to  the  matters  charged  against  Mm  in  the  declaration. 
Some  of  the  decided  cases  go  further,  and  hold  that  such 
evidence  is  admissible,  as  affording  a  ground  of  presump- 
tion to  prove  the  main  charge ;  but,  whether  so  or  not,  it  is 
clearly  competent,  as  tending  to  show  the  intent  of  the 
actor  in  respect  to  the  matters  immediately  involved  in  the 
issue  on  trial.''-  In  an  action  to  recover  goods,  sold  by  the 
plaintiffs  to  E.,  and  by  his  directions  delivered  to  defend- 
ant— the  plaintiffs  claiming  that  the  sale  had  been  procured 
by  fraud,  and  that  it  had  been  on  that  account  rescinded  by 
them — evidence  of  transactions  by  which  defendants  and 
E.  had  obtained  goods  from  other  persons  by  means  similar 
to  those  used  in  the  case  in  question  was  admissible  for  the 
plaintiffs.''^  The  law  is  quite  clear  that,  if  the  act  com- 
plained of  is  one  of  a  nefarious  series,  part  of  a  set  plan 
or  correlated  commission  of  fraudulent  dealings  which 
shows  that  the  one  charged  has  devoted  a  misdirected  en- 
ergy to  the  acquisition  of  money  or  property  by  cheating 
or  other  illegal  practices,  evidence  of  it  is  always  relevant. 
In  an  action  to  set  aside  a  sale  of  land  on  the  ground  that 
the  vendee  has  falsely  represented  himself  to  be  a  man  of 
property,  it  is  relevant  to  show  similar  representations  to 
others  at  about  the  same  time  to  show  a  general  scheme  to 
amass  property  by  fraud.^*  So  on  the  issue  of  fraudulent 
intent,  it  is  relevant  to  show  other  voluntary  conveyances, 
conveyances  to  relatives  or  similar  transactions  with  others 
tending  to  show  a  common  fraudulent  scheme.''^     When  it 

T2  Castle  V.  Bullard,  23  How.   (64  ler,  108  Cal.  538,  41  Pac.  401;  People. 

Cr.  S.)   172,  16  L.  Ed.  424.  v.  Van  Enan,  111  Cal.  144,  43  Pac. 

73  Bancroft  &  Co.  v.  Horinglii,  54  520;  Hoxie  v.  Home  Ins.  Co.,  32 
Cal.   120.  Conn.  21,  85  Am.  Dec.  240;  Stolp  v. 

74  MeKenney  v.  Dingley,  4  Greenl.  Blair,  68  111.  541;  Card  v.  State,  109 
(Me.)  172;  Wilson  v.  Carpenter,  91  Ind.  415,  421,  9  N.  B.  591;  MoGuire 
Va.  183,  50  Am.  St.  Eop.  824,  21  S.  v.  Iowa  Co.,  133  Iowa,, 636,  111  N.  W. 
B.  243;  French  v.  Ryan,  104  Midi.  34;  Kelliher  v.  Sutton,  115  Iowa,  632, 
625,  62  N.  W.  1016.  89   N.   W.    26;    State   T.    Soper,    118 

75  Lowe  V.  State,  134  Ala.  154,  32  Iowa,  1,  91  N.  W.  774;  State  v.  Fol- 
South.  273;  Hawes  v.  State,  88  Ala.  well,  14  Kan.  105;  Eaton  v.  New 
37,  7  South.  302;  People  v.  Gray,  66  England  Tel.  Co.,  68  Me.  63;  Fowle 
Cal.  271,  5  Pac.  240;  People  v.  Cob-  v.  Child,  164  Mass.  210,  214,  49  Am. 
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is  claimed  that  the  acceptor  of  a  bill  knows  the  name  of  the 
payee  to  be  fictitious,  it  is  relevant  to  show  that  he  has  a&- 
cepted  other  bills  drawn  in  the  same  manner  before  they 
could  have  been  transmitted  to  him  by  the  payee,  if  the 
payee  had  been  a  real  personJ^  And  evidence  is  properly 
admissible  which  is  designed  to  show  that  the  payee  of  a 
note  perpetrated  the  fraud  on  the  plaintiff  in  pursuance  of 
a  systematic  method,  and  to  show  other  similar  fraudulent 
practices  in  obtaining  other  persons  to  sign  notes.'^^  In 
cases  of  fraud,  considerable  freedom  is  allowed  in  the  ad- 
mission of  evidence;  and,  where  fraud  in  the  purchase  or 
sale  of  property  is  in  issue,  other  frauds  of  like  character, 
committed  by  the  same  parties  at  or  near  the  same  time, 
are  admissible.    The  admissibility  of  such  evidence  is  placed 


St.  Hep.  451,  21  N.  E.  291;  Common- 
wealth V.  Jackson,  132  Mass.  16,  18; 
Commonwealth  v.  Eobinson,  146  Mass. 
571,  577,  16  N.  E.  452;  Tyson  v. 
Booth,  100  Mass.  258;  Brownell  v. 
Briggs,  173  Mass.  529,  54  N.  E.  251; 
Ayres  v.  Hubbard,  71  Mich.  594,  40 
N.  W.  10;  State  v.  Ames,  90  Minn. 
183,  96  N.  W.  330;  Moline-Milburn 
Co.  V.  Franklin,  37  Minn.  137,  33  N. 
W.  323;  State  v.  Faulkner,  175  Mo. 
546,  75  S.  W.  116;  State  v.  Tabor,  95 
Mo.  585,  8  S.  W.  744;  State  v.  May, 
142  Mo.  135,  43  S.  W.  637;  Barber 
V.  Martin,  67  Neb.  445,  93  N.  W.  722; 
Hovey  v.  Grant,  ,  52  N.  H.  569; 
Haines  v.  Republic  F.  Ins.  Co.,  52  N. 
H.  467;  People  v.  Peekens,  153  N.  Y. 
576,  47  N.  E.  883;  Mayer  v.  People, 
80  N.  Y.  364;  Phillips  v.  People,  57 
Barb.  (N.  Y.)  353;  Costello  v. 
Herbst,  16  Misc.  Rep.  687,  38  N.  Y. 
Supp.  1123;  Shaffner  v.  Common- 
wealth, 72  Pa.  60,  13  Am.  Rep. 
649;  Swan  v.  Commonwealth,  104 
Pa.  218;  Goersen  v.  Commonwealth, 
106  Pa.  477,  51  Am.  Rep.  534; 
Homewood  People's  Bank  v.  Mar- 
shall, 223  Pa.  28.9,  72  Atl.  627; 
State  V.  Halpin,  16  S.  D.  170,  91  N. 


W.  605;  Moore  v.  State,  28  Tex.  App. 
377,  13  S.  W.  152;  Western  Union 
Tel.  Co.  V.  Simmons  (Tex.  Civ.  App.), 
93  S.  W.  686;  Gray  v.  Freeman,  37 
Tex.  Civ.  App.  556,  84  S.  W.  1105; 
GroSzehmigem  v.  State,  57  Tex.  Cr. 
241,  121  S.  W.  1113;  State  v.  East- 
wood, 73  Vt.  205,  50  Atl.  1077;  Piefl- 
mont  Bank  v.  Hateher,  94  Va.  229, 
26  S.  E.  505;  New  York  Mut.  L.  Ins. 
Co.  V.  Armstrong,  117  TJ.  S.  591,  29 
L.  Ed.  997,  6  Sup.  Ct.  Rep.  877; 
Butler  v.  Watkins,  13. Wall.  (TJ.  S.) 
456,  20  L.  Ed.  629;  Cunard  Steam- 
ship Co.  V.  Kelley,  115  Fed.  678,  53 
C.  C.  A.  310;  In  re  Friedman,  164 
Fed.  131;  Stewart  v. '•  Wright,  147 
Fed.  321,  77  C.  C.  A.  499 ;  Makin  v. 
Attorney  General  (1894),  App.  Cas. 
57,  17  Cox  C.  C.  704,  58  J.  P.  148, 
63  L.  J.  P.  C.  41,  69  L,  T.,  N.  S.,  778, 
6  Reports,  373;  Reg.  .v.  Francis,  L.  R. 
2  C.  C.  128,  12  Cox  C.  C.  612,  43  L. 
J.  M.  C.  97,  30  L.  T.,  IST.  S.,  503,  22 
Wkly.  Rep.  663. 

76  Gibson  v.   Hunter,   2   H.   Black. 
288. 

77  Hinkley  v.  Preick,  112  Minn.  239, 
127  N.  W.  940. 
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on  the  ground  that  where  transactions  of  a  similar  char- 
acter, executed  by  the  same  parties,  are  closely  connected 
in  time,  the  inference  is  reasonable  that  they  proceed  from 
the  same  motive.''*  Actual  fraud  is  always  attended  by  an 
intent  to  defraud,  and  the  intent  may  be  shown  by  any  evi- 
dence that  has  a  tendency  to  persuade  the  mind  of  its  exist- 
ence. Hence,  in  actions  for  fraud,  large  latitude  is  always 
given  to  the  admission  of  evidence.  If  a  motive  exist 
prompting  to  a  particular  line  of  conduct,  and  it  be  shown 
that  in  pursuing  that  line  a  defendant  has  deceived  and 
defrauded  one  person,  it  may  justly  be  inferred  that  similar 
conduct  toward  another,  at  about  the  same  time  and  in  rela- 
tion to  a  like  subject,  was  actuated  by  the  same  spirit.''®  But 
in  cases  of  this  character  the  evidence  of  other  transactions 
is  irrelevant,  unless  such  collateral  acts  are  shown  to  be  so 
connected  with  the  matters  in  litigation  as  to  make  it  ap- 
parent that  the  party  to  be  charged  had  a  common  xjurpose 
in  both.*"  From  the  necessity  of  the  case,  where  eyidence 
is  circumstantial  in  its  nature  and  offered  to  prove  motive 
or  intent,  considerable  latitude  must  often  be  allowed,  since 
the  force  and  effect  ef  circumstantial  facts  usually,  and  al- 
most necessarily,  depend  upon  their  connection  with  each 
other.*^ 

§  143  (143).  Same — Proof  of  other  crimes  than  the  one 
in  issue. — "From  the  time  when  advancing  civilization 
began  to  recognize  that  the  purpose  and  end  of  a  criminal 
trial  is  as  much  to  discharge  the  innocent  accused  as  to 

78  West  Florida  Land  Co.  v.  Stude-  8i  Moore  v.  United  States,  150  U. 

baker,  37  Fla.  28,  19  South.  176.  S.  57,  37  L.  Ed.  996,  14  Sup.  Ct.  Rep. 

T9  Butler  V.  Walkins,  13  Wall.  (U.  26;   Alexander  v.  United  States,  138 

S.)   456,  20  L.  Ed.  629;  Anderson  v.  U.  S.  353,  34  L.  Ed.  954,  11  Sup.  Ct. 

Scott,    70   N.    H.    535,    49   Atl.    568;  Rep.  350;  Castle  v.  Bullard,  23  How. 

Brown  v.  Newell,  64  S.  C.  69,  41  S.  (U.    S.)    17'2.    16   L.    Ed.   424;    Hen- 

E.  850.  drickson  v.   People,  10   N.   Y.   13,  61 

80  Williams    v.    Eohbins,    15    Gray  Am.     Deo.     721 ;     Baugher    v.    Boley 

(Mass.),  590;  Jordan  v.  Osgood,  109  (Fla.),  58  South.  980. 
Mass.  457,  12  Am.  Rep.  731;   Hardy 
T.  Moore,  62  Iowa,  65,  17  N.  W.  200. 
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punish  the  guilty,  it  has  been  held  that  evidence  against 
him  should  be  confined  to  the  very  offense  charged,  and 
that  neither  general  bad  character  nor  commission  of  other 
specific  disconnected  acts,  vrhether  criminal  or  merely  mer- 
etricious, could  be  proved  against  him.  This  was  predicated 
on  the  fundamental  principle  of  justice  that  the  bad  man  no 
more  than  the  good  ought  to  be  convicted  of  a  crime  not 
committed  by  him."  So  spake  Dodge,  J.,  in  a  clear  and 
concise  review  of  the  subject  in  a  Wisconsin  case.^^  And 
hence  the  recognition  of  the  familiar  rule  that  it  is  improper 
on  the  trial  of  a  defendant  for  a  crime  to  prove  that  he 
has  committed  other  crimes,  having  no  connection  with  the 
one  under  investigation.  Such  other  acts  of  criminality  or 
immorality  are  not  legally  relevant,  and  should  not  be 
dragged  in  to  prejudice  the  defendant  or  to  create  a  prob- 
ability of  guilt.*^     This  is  so  elementary  that  it  is  only 


82  Paulson  V.  State,  118  Wis.  89, 
94  N.  W.  771.  The  cases  in  whiah 
overzealous  prosecutors  have  tres- 
passed upon  this  rule^  so  that  appel-v 
late  courts  have  had  occasion  to  give 
it  reiteration,  are  almost  without 
number.  Many  are  collected  in  a 
note  in  Whart.  Grim.  Ev.,  9th  ed., 
§  30.  A  few  others  may  be  cited: 
Eegina  v.  Oddy,  5  Cox  C.  C.  210; 
Boyd  V.  United  States,  142  V.  8.  450, 
458,  35  L.  Ed.  1077,  12  Sup.  Ct.  Eep. 
292;  Shaffner  v.  Commonwealth,  72 
Pa.  60,  13  Am.  Eep.  649;  Common- 
wealth V.  Jackson,  132  Mass.  16; 
Sullivan  v.  O'Leary,  146  Mass.  322, 
15  N.  E.  775;  Lightfoot  v.  People,  16 
Mieh.  507;  Albricht  v.  State,  6  Wis. 
74;  Sehaser  v.  State,  36  Wis.  429; 
State  V.  Miller,  47  Wis.  530,  3  N.  W. 
31;  IngaUs  v.  State,  48  Wis.  647,  4 
N.  W.  785 ;  Fossdahl  v.  State,  89  Wis. 
482,  62  N.  W.  185. 

83  Butler  V.  State,  162  Ala.  71,  50 
South.  400 ;  Abrams  v.  State,  155  Ala. 
105,  46  South.  464;  Gray  v.  State,  160 
Ala.    107,    49    South.    678;    Ware    v. 
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State,  91  Arfe  555,  131  S.  W.  927; 
Endaily  v.  State,  39  Ark.  278;  Peo- 
ple v.  Jones,  12  Cal.  App.  129,  106 
Pac.  724;  People  v.  Walker,  142  Cal. 
90,  75  Pac.  658 ;  People  v.  Martin,  13 
Gal.  App.  96,  108  Pac.  1034;  Jaynes 
V.  People,  44  Colo.  535,  16  Ann.  Cas. 
787,  99  Pac.  325;  Bigcraft  v.  People, 
30  Colo.  298-,  70  Pae.  417;  State  v. 
Sebastian,  81  Conn.  1,  69  Atl.  1054; 
Webb  V.  State,  7  Ga.  App.  35,  66  S. 
E.  27;  Eobinson  v.  State,  6  Ga.  App. 
696,  65  S.  E.  792;  McWhorter  v. 
State,  118  Ga.  55,  44  S.  E.  873;  State 
V.  Lancaster,  10  Idaho,  410,  78  Pae. 
1081;  Bishop  v.  People,  194  111.  365, 
62  N.  E.  785;  Janzen  v.  People,  159 
111.  440,  42  N.  E.  862;  Strong  v. 
State,  86  Ind.  208,  44  Am.  Kep.  292; 
Miller  v.  State,  174  Ind.  255,  91  N. 
E.  930;  Clampitt  v.  United  States,  6 
Ind.  Ter.  92,  10  Ann.  Cas.  1087,  89 
S.  W.  666;  State  v.  Yates,  145  Iowa, 
332,  124  N.  W.  174;  State  v.  Math- 
eson,  130  Iowa,  440,  114  Am.  St.  Eep. 
427,  8  Ann.  Cas.  430,  103  N.  W.  137; 
State  V.  Hansford,  81  Kan.  300,  106 
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necessary  to  discuss  tlie  exceptions  which  tend  to  illustrate 


Pac.  738;  State  v.  Kirby,  62  Kan. 
436,  63  Pac.  752;  Britton  v.  Common- 
wealth, 123  Ky.  411,  96  S.  W.  556, 
29  Ky.  Law  Eep.  857;  Watson  v. 
Commonwealth,  132  Ky.  46,  116  S. 
W.  287;  State  v.  Holland,  120  La. 
429,  14  Ann.  Cas.  692,  45  South.  380; 
State  V.  Eeggio,  124  La.  614,  50 
South.  600;  World  v.  State,  50  Md. 
49;  Commonwealth  v.  Parsons,  195 
Mass.  560,  81  N.  E.  291;  Common- 
wealth V.  Camphell,  155  Mass.  537,  30 
N.  B.  72;  People  v.  Giddings,  159 
Mieh.  523,  18  Ann.  Cas.  844,  124  N. 
W.  546 ;  People  v.  Minney,  155  Mieh. 
534,  119  N.  W.  918;  People  v.  Kli^, 
156  Mieh.  373,  120  N.  W.  989;  State 
V.  Fournier,  108  Minn.  402,  122  N. 
W.  329;  State  v.  Ktchette,  88  Minn. 
145,  92  N.  W.  527;  State  v.  Stike, 
140  Mo.  App.  104,  129  S.  W.  1024; 
State  V.  MoNamara,  212  Mo.  150,  110 
S.  W.  1067;  State  v.  Missouri  etc.  R. 
Co.,  219  Mo.  156,  117  S.  W.  1173; 
Thomas  v.  Yazoo,  95  Miss.  395,  48 
South.  821,  1041 ;  Dabney  v.  State,  82 
Miss.  252,  33  South.  973;  State  v. 
Badmilovieh,  40  Mont.  93,  103  Pac. 
91;  State  v.  Eoutzahn,  81  Neb.  133, 
129  Am.  St.  Bep.  675,  115  N.  W.  759 ; 
Smothers  v.  State,  81  Neb.  426,  116 
N.  W.  152 ;  State  v.  Vaughan,  22  Nev. 
285,  39  Pae.  733;  State  v.  Davis,  69 
N.  H.  350,  41  Atl.  267;  Bullock  v. 
State,  65  N.  J.  L.  557,  86  Am.  St. 
Rep.  668,  47  Atl.  62;  Roper  v.  Terri- 
tory, 7  N.  M.  255,  33  Pac.  1014;  Peo- 
ple V.  Hill,  198  N.  Y.  64,  91  N.  E. 
272 ;  People  v.  Geyer,  196  N.  Y.  364, 
90  N.  E.  48;  People  v.  Molineux,  168 
N.  Y.  264,  62  L.  E.  A.  193,  61  N.  E. 
286;  State  v.  Hight,  150  N.  C.  817, 
63  S.  E.  1043;  State  v.  McCall,  131 
N.  0.  798,  42  S.  E.  894;  State  v. 
Laechelt,  18  N.  D.  88,  118  N.  W.  240; 
State  V.  Hazlet,  16  N.  D.  426,  113  N. 
W.  374;  State  v.  Kent,  5  N,  D.  516, 


35  L.  R.  A.  518,  67  N.  W.  1052;  Bar- 
ton V.  State,  18  Ohio,  221;  Rea  v. 
State,  3  Okl.  Or.  269,  105  Pac.  381; 
State  V.  Smith,  55  Or.  408,  106  Pac 
797;  State  v.  O'Donnell,  36  Or.  222, 
61  Pac.  892 ;  Commonwealth  y.  House, 
223  Pa.  487,  72  Atl.  804;  ShafCner  v. 
Commonwealth,  72  Pa.  60,  13  Am. 
Rep.  649;  Commonwealth  v.  Biddle, 
200  Pa.  647,  50  Atl.  264;  United 
States  V.  Tanjuanco,  1  Phil.  Isl.  116; 
State  V.  Letourneau,  24  R.  I.  3,  96 
Am.  St.  Eep.  696,  51  Atl.  1048;  State 
V.  Odel,  3  Brev.  (S.  C.)  552;  State 
V.  La  Mont,  23  S.  D.  174,  120  N.  W. 
1104;  Gardner  v.  State,  121  Tenn. 
684,  120  S.  W.  816;  State  v.  Poe,  8 
Lea  (Tenn.),  647;  Windham  v.  State 
(Tex.  Or.),  128  S.  W.  1130;  Light- 
foot  V.  State  (Tex.  Cr.),  106  S.  W. 
345;  Smith  v.  State,  51  Tex.  Cr.  427. 
102  S.  W.  406;  State  v.  Williams,  36 
Utah,  273,  103  Pac.  250 ;  State  v.  Hil- 
berg,  22  Utah,  27,  61  Pac'.  215;  State 
V.  Sanderson,  83  Vt.  351,  75  Atl.  961; 
State  V.  Leonard,  72  Vt.  102,  47  Atl. 
395,  Haynes  v  Commonwealth,  104 
Va.  854,  52  S.  E.  358;  Cole  v.  Com- 
monwealth, 5  Gratt.  (Va.)  696;  State 
V.  Marselle,  43  Wash.  273,  86  Pae. 
586;  State  v.  Gottfreedson,  24  Wash. 
398,  64  Pac.  523;  State  v.  Sheppard, 
49  W.  Va.  582,  39  S.  E.  676;  Davis 
V.  State,  134  Wis.  632,  115  N.  W. 
150;  Topolewski  v.  State,  130  Wis. 
244,  118  Am.  St.  Rep.  1019,  10  Ann. 
Cas.  627,  7  L.  E.  A.,  N.  8.,  756,  109 
N.  W.  1037;  Fields  v.  Territory,  1 
Wyo.  78 ;  Boyd  v.  United  States,  142 
U.  S.  450,  35  L.  Ed.  1077,  12  Sup. 
Ct.  Eep.  292;  Waight  v.  United 
States,  28  Fed.  Cas.  No.  17,042,  1 
Hayw.  &  H.  189;  Sorenson  v.  United 
States,  168  Fed:  785,  94  C.  C.  A.  181; 
Eyau  V.  United  States,  26  App.  D.  C. 
74,  6  Ann.  Cas.  633;  Dimmick  v. 
United  States,  135  Fed.  257,  70  C.  C. 
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the  general  rule.*^  In  criminal  cases  the  conduct  of  the 
prisoner  on  other  occasions  is  sometimes  relevant,  where 
such  conduct  has  no  other  connection  with  the  charge  under 
inquiry  than  that  it  tends  to  throw  light  on  what  were  his 
motives  and  intentions  in  doing  the  act  complained  of. 


A.  141;  Reg.  v.  Hendershott,  26  Ont. 
678;  Beg.  v.  Holt,  Bell  C.  C.  280,  8 
Cox  C.  C.  411,  6  Jur.,  N.  S.,  1121,  30 
L.  J.  M.  C.  11,  3  L.  T.,  N.  S.,  310, 
9  Wkly.  Eep.  74;  Eeg.  v.  Flannagan, 
15  Cox  C.  C.  403. 

84  Paulson  V.  State,  supra;  People 
V.  MeLaugMin,  150  N.  Y.  365,  44  N. 
E.  1017.  But  the  evidence  which  is 
incompetent  if  offered  for  one  pur- 
pose is  very  frequently  admissible 
when  offered  for  another.  A  very 
common  instance  of  this  condition  in 
a  criminal  trial  is  found  in  the  ad- 
mission of  proof  that  the  defendant 
(when  he  has  offered  himself  as  a 
witness  in  the  case)  has  been  con- 
victed of  other  crimes,  whether  like 
or  unlike  that  under  which  he  is  being 
then  tried.  Such  proof  is  admitted 
solely  for  the  purpose  of  affecting 
the  credibility  of  the  defendant,  and 
the  fact  that  it  may  leave  upon  the 
jury  the  impression  that  the  defend- 
ant has  a  criminal  propensity  does 
not  justify  its  exclusion:  State  v. 
Hummer,  72  N.  J.  L.  328,  62  Atl. 
388.  See  valuable  notes  on  the  sub- 
ject of  this  section  appended  to  the 
case  Qf  .Strong  v.  State  (86  Ind. 
208),  44  Am.  Eep.  299;  State  v.  Hull 
(18  E.  I.  207,  26  Atl.  191),  20  L. 
E-  A.  609,  and  People  v.  Molineux 
(168  N.  Y.  264,  61  N.  E.  286),  62  L. 
E.  A.  193.  The  last-mentioned 
"note"  is  really  a  comprehensive  sur- 
vey of  the  law  of  evidence  of  other 
crimes  in  ■  criminal  cases,  and  covers 
not  only  the  question  of  relevancy, 
but  the  whole  range  of  evidence  neces- 
sary to  show  motive,  intent  and  mal- 
ice, and  may  be  regarded  as  a  safe 


and  useful  work  for  reference,  to 
which  also  we  acknowledge  our  obli- 
gation for  the  statement  of  mauy  ex- 
cellent propositions.  See,  also.  Cox 
V.  State,  162  Ala.  898,  50  South. 
398;  Bradford  v.  State,  147  Ala.  95, 
41  South.  462 ;  Storms  v.  State,  81 
Ark.  25,  98  S.  W.  678;  Johnson  v. 
State,  75  Ark.  427,  88  S.  W.  905; 
People  V.  Lee,  9  Cal.  App.  590,  99 
Pao.  1110;  People  v.  Piner,  11  Cal. 
App.  542,  105  Pac.  780;  People  v. 
Wilson,  117  Cal.  688,  49  Pac.  1054; 
Wallace  v.  State,  41  Fla.  547,  ,26 
South.  713;  Eobertson  v..  State,  40 
Fla.  509,,  24  South.  474;  Alsobrook 
V.  State,  126  Ga.  100,  54  S.  E.  805; 
Hall  V.  State,  7  Ga.  App.  115,  66  S. 
E.  390;  State  v.  Lancaster,  10  Idaho, 
410,  78  Pac.  1081;  McDonald  v.  Peo- 
ple, 25  111.  App.  350;  Glover  v. 
People,  204  111.  170,"  68  N.  E.  464; 
Eaoock  V.  State,  169  Ind.  488,  82  N. 
E.  1039;  Fletcher  v.  State,  49  Ind. 
124,  19  Am.  Eep.  673;  Young  v. 
United  States,  7  Ind.  Ter.  78,  103  S. 
W.  771;'  State  v.  Neubauer,  145 
Iowa,  337,  124  N.  W.  312;  State  v. 
Johnson,  133  Iowa,  38,  110  N.  W., 
170;  State  v.  Chance,  82  Kan.  388,  20 
Ann.  Cas.  164,  27  L.  E.  A.,  N.  S., 
1003,  108  Pac.  789;  McFarland  v. 
State,  4  Kan.  68;  Taylor  v.  Common- 
wealth, 92  S.  W.  292,  294,  28  Ky. 
Law  ,Eep.  1348,  1331 ;  State  v.  Hon- 
ore,  121  La.  573,  46  South.  655;  State 
V.  Munoo,  12  La.  Ann.  625;  Archer 
V.  State,  45  Md.  33;  Commonwealth 
V.  Bradford,  126  Mass.  42;  Common- 
wealth V.  Call,  21  Pick.  (Mass.)  515; 
People  V.  Loomis,  161  Mich.  651,  126 
N.    W.    985;    People    v.    Marble,    38 
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The  intention  with  which  a  particular  act  is  done  constitutes 
often  the  burden  of  the  inquiry,  and  to  prove  the  intent  it 
becomes  necessary,  in  many  instances,  to  extend  the  exam- 
ination beyond  the  particular  transaction  concerning  which 
the  accused  is  upon  his  trial.  For  the  purpose,  therefore, 
of  proving  the  intent,  not  of  proving  the  act  itself,  it  is 
often  permissible  to  show  other  criminal  transactions  of 
the  same  sort  springing  from  the  like  mental  condition.  ^^ 
Bishop,  in  his  work  on.  Criminal  Procedure,  after  giving 
various  illustrations  as  to  the  proper  application  of  this 
rule  in  criminal  practice,  sums  up  his  conclusion  in  the  fol- 
lowing words :  "  It  is,  that  though  the  prisoner  is  not  to  be 


Mich.  117;  State  v.  Ames,  90  Minn. 
183,  96  N.  W.  330;  State  v.  Madigan, 
57  Minn.  425,  59  N.  W.  490;  Rosetto 
V.  Bay  St.  Louia,  97  Miss.  409,  52 
Soutli.  785;  State  v.  Palmberg,  199 
Mo.  233,  116  Am.  St.  Eep.  476,  97  8. 
W.  566;  State  v.  Lee,  228  Mo.  480, 
128  S.  W.  987;  State  v.  Myers,  82  Mo. 
558,  53  Am.  Eep.  389;  State  v. 
Braunschweig,  38  Mo.  587;  Chamber- 
lain V.  State,  80  Neb.  812,  115  N. 
W.  555;  Clark  v.  State,  79  Neb.  482, 
113  N.  W.  804;  State  v.  Eoberts,  28 
Nev.  350,  82  Pac.  100;  People  v.  Hill, 
198  N.  Y.  64,  91  N.  B.  272;  People 
V.  Weber,  130  App.  Div.  593,  115  N. 
Y.  Supp.  453;  People  v.  Weinseimer, 
117  App.  Div.  603,  102  N.  Y.  Supp. 
579,  190  N.  Y.  537,  83  N.  E.  1129; 
Osborne  v.  People,  2  Park.  Or.  (N. 
Y.)  583;  Viekers  v.  United  States,  1 
Okl.  Or.  452,  98  Pac.  467;  State  v. 
Smith,  55  Or.  408,  106  Pac.  797; 
State  V.  La  Eose,  54  Or.  555,  104 
Pac.  299;  State  v.  Eoberts,  15  Or. 
187,  13  Pac.  896;  Shaflfner  v.  Com- 
monwealth, 72  Pa.  60,  13  Am.  Eep. 
649 ;  State  v.  Talley,  77  S.  C.  99,  122 
Am.  St.  Eep,  559,  11  L.  E.  A.,  N. 
S.,  ,  938,  57 's.  E.  618;  State  v. 
Allison,  24  S.  D.  622,  124  N.  W.  747 ; 
State    T.    Jackson,    21     S.    D.    494, 


16  Ann.  Gas.  87,  113  N.  W.  880; 
State  V.  Phelps,  5  S.  D.  480,  59 
N.  W.  471;  Tuller  v.  State,  58  Tex. 
Cr.  571,  126  S.  W.  1158;  Gorman  v. 
State,  52  Tex.  Cr.  327,  106  S.  W.  384; 
Lynne  v.  State,  53  Tex.  Cr.  375,  111 
S.  W.  729;  Lampkin  v.  State,  47  Tex. 
Cr.  625,  85  S.  W.  803;  State  v.  Eoby, 
83  Vt.  121,  74  Atl.  638;  State  v. 
Louanis,  79  Vt.  463,  9  Ann.  Cas.  194, 
65  Atl.  532;  State  v.  Marshall,  77 
Vt.  262,  59  Atl.  916;  Burr  v.  Com- 
monwealth, 4  Gratt.  (Va.)  532,  534; 
State  V.  Thuna,  59  Wash.  689,  140 
Am.  St.  Eep.  902,  109  Pae.  331,  111 
Pac.  768;  State  v.  Mobley,  44  Wash. 
549,  87  Pac.  815;  State  v.  Craemer, 
12  Wash.  217,  40  Pae.  944;  Davis  v. 
State,  134  Wis.  632,  115  N.  W.  150; 
Horn  V.  State,  12  Wyo.  80,  73  Pac. 
705;  Bottomley  v.  United  States,  1 
Story  (U.  S.),  135,  Fed.  Cas.  No. 
1688;  Wood  v.  United  States,  16  Pet 
(U.  S.)  342,  10  L.  Ed.  987;  United 
States  V.  Dexter,  154  Fed.  890; 
Thomas  v.  United  States,  156  Fed. 
S97,  84  C.  C.  A.  477;  Jones  v.  United 
States,  179  Fed.  584,  103  C.  C.  A. 
142;  Eex  V.  Hurst,  13  Manitoba,  584; 
Reg.  V.  May,  1  Cox  C.  C.  236. 

85  Strong  V.  State,  86  Ind.  208,  44 
Am.  Eep.  292. 
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prejudiced  in  the  eyes  of  the  jury  by  the  needless  admission 
of  testimony  tending  to  prove  another  crime,  yet  whenever 
the  evidence  whicli  tends  to  prove  the  other  crime  tends 
also  to  prove  this  one,  not  merely  by  showing  the  prisoner  to 
be  a  bad  man,  but  by  showing  the  particular  bad  intent  to 
have  existed  in  his  mind  at  the  time  when  he  did  the  act 
complained  of,  it  is  admissible;  and  it  is  also  admissible, 
if  it  really  tends  thus,  as  in  the  facts  of  most  cases  it  does 
not,  to  prove  the  act  itself. ' '  *®  Formerly  there  was  a  clear 
distinction  made  between  two  classes  of  cases:  1.  Where 
the  intent  with  which  an  alleged  offense  was  committed  is 
equivocal,  and  such  intent  becomes  an  issue  at  the  trial, 
proof  of  the  commission  of  other  similar  offenses,  within 
certain  reasonable  limits,  is  admissible,  as  tending  to  throw 
light  upon  the  intentions  of  the  accused  in  doing  the  act 
complained  of;  2.  Where  from  the  nature  of  the  offense 
under  inquiry,  proof  of  its  commission  as  charged  carries 
with  it  the  evident  implication  of  a  criminal  intent,  evidence 
of  the  perpetration,  or  attempted  perpetration,  of  other 
like  offenses  will  not  be  admitted.*'^  That  distinction  does 
not  appear  to  have  been  warranted,  and  the  more  modern 
law  may  be  taken  to  be  that,  notwithstanding  there  may  be 
other  proof  of  intent  in  the  case,  rendering  evidence  of  an- 
other crime  unnecessary,  yet  the  prosecution  is  not  thereby 
debarred  from  making  all  the  proof  possible  on  the  sub- 
ject, and  consequently,  in  such  a  case,  may  introduce  evi- 
dence of  the  other  crime.  Such  is  the  law  as  declared  in  a 
later  Indiana  case.^*  In  that  case  the  defendants  were 
convicted  of  grand  larceny  in  obtaining  money  by  agreeing 
to  give  to  the  person  from  whom  the  money  was  obtained 
counterfeit  money  of  five  times  the  amount  obtained,  in- 
tending to  steal  it.  Upon  the  trial,  evidence  of  other  sim- 
ilar offenses  committed  about  the  same  time  as  the  crime 
for  which  the  defendant  was  on  trial  was  admitted  in  evi- 

86  1  Bish.  Grim.  Proc,  §  1067.  cally  upheld  in  Crum  v.  State,  148  Ind. 

87  To  this  class  of  cases  Strong  v.  401,  47  N.  B.  833. 
State,  supra,  belongs,  but  the  dissent-  88  Crura  v.  State,  supra. 
ing  opinion  in  that  case  was  praoti- 
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dence.  In  affirming  the  conviction  tlie  court  said:  "In 
principle  there  can  be  no  reason  why  in  any  case  the  intent 
with  which  an  act  was  done  may  not  be  proved  by  compe- 
tent and  pertinent  evidence,  even  though  proof  may  thus 
incidentally  be  made  of  other  offenses. ' '  Thus  on  trials  for 
uttering' counterfeit  bills  or  coin  and  forged  instruments,  it 
has  long  been  the  practice  to  admit  evidence  of  the  uttering 
of  similar  counterfeit  money  or  forgeries  to  other  persons 
about  the  same  time,^®  for  while  in  a  single  case  the  utter- 
ing of  counterfeit  money  might  be  perfectly  consistent  with 
innocence,  the  probabilities  of  guilty  knowledge  rapidly  in- 
crease on  proof  of  a  continued  dealing  in  the  unlawful 
money.  On  an  accusation  for  receiving  stolen  property, 
knowing  it  to  have  been  stolen,  evidence  that  the  accused 
has  frequently  received  similar  articles  under  like  circum- 
stances from  the  same  thief  and  stolen  from  the  same  per- 
son or  place,  knowing  that  they  were  stolen,  is  relevant  to 
show  guilty  knowledge.^"  The  same  rule  has  been  applied 
in  actions  for  conspiracy ;  for  example,  where  the  proof 
tended  to  show  that  the  accused  and  a  deputy  collector  had 
conspired  to  defraud  thiB  revenue  by  entering  goods  at  an 
undervaluation,  evidence  of  other  transactions  in  further- 

89  Commonwealth  v.  Stone,  4  Met.  ,        M  Copperman  v.  People,  56  N.  Y. 

(Mass.)    43;    Commonwealth  v.   Big-  591;  Dunn's  Case,  1  Moody  C.  C.  146; 

elow,  8  Met.   (Mass.)   235;   People  v.  Coleman    v.    People,    58    N.    Y.    555; 

Parrell,   30   Gal.   316;   Commonwealth  State   v.   Ward,   49   Conn.   429;    Kil- 

%•.   Price,   10   Gray    (Mass.),   472,   71  row    v.   Commonwealth,    89   Pa.    480; 

Am.  Dee.  668;  Hess  v.  State,  5  Ohio,  Shriedly  v.   State,   23   Ohio   St.   130; 

5,  22  Am.  Dec.  767;  People  v.  Motins,  Commonwealth   v.    Jenkins,    10    Gray 

10    N.    Y.    Snpp.    130;    Langford   v.  (Mass.),  485;  Piano  v.  State,  161  Ala. 

State,  33  Pla.  233,  14  South.  815.     As  88,  49  South,  803 ;   Koerner  v.  State, 

to  forgeries:   People  v.  McGlade,  139  98  Ind.  7;   People  v.  Zimmerman,  11 

Cal.  66,  72  Pac.  600;  State  v.  Prims,  Cal.  App.  115,  104  Pac.  590;  State  y. 

113  Iowa,  72,  84  N.  W.  980;  Burliu-  Feuerhaken,  96  Iowa,  299,  65  N.  W. 

gim  V.  State,  61  Neb.  276,  85  N.  W.  299;  JefCries  v.  United  States,  7  Ind. 

76;  Howard  v.  State,  37  Tex.  Or.  494,  Ter.  47,  103  S.  W.  761;  State  v.  Habib, 

66  Am.  St.  Eep.  812,  36  S.  W.  475;  18  R.  I.  558,  30  Atl.  462;  Hanks  v. 

Ex  parte   Glaser,   176   Fed.   702,   100  Stste,  55  Tex.  Cr.  451,  117  S.  W.  150; 

G.  C.  A.  254;  State  v.  O'Gonnell,  144  Sapir  v.  United  States,  174  Fed.  219, 

Iowa,  559,  123   N.  W.   201;   State  v.  98  C.  C.  A.  227. 
Chance,  82  Kan.  388,  20  Ann.  Gas.  134, 
27  L.  E.  A.,  N.  S.,  1003,  108  Pao.  789. 
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anee  of  the  common  enterprise  was  held  relevant.*^  On 
the  same  principle  in  trials  for  emhezzlement,  other  previ- 
ous acts  of  the  defendant  of  a  similar  character  so  inti- 
mately connected  with  the  one  under  investigation  as  to 
show  common  criminal  intent  are  relevant."^  In  a  prose- 
ention  for  unlawfully  and  willfully  disturbing  the  peace 
and  quiet  of  another  and  his  family,  offenses  of  a  character 
similar  to  the  one  charged,  committed  by  the  defendant 
from  one  to  three  days  prior  to  the  commission  of  the  of- 
fense charged,  are  admissible  as  showing  that  the  acts 
committed  by  the  defendant,  which  were  claimed  to  consti- 
tute the  offense  charged,  were  not  innocently  or  rightfully 
committed.  The  evidence  was  competent  and  relevant, 
though  probably  unnecessary.^* 

§  144(143).  Same,  continued. — At  one  time  a  distinc- 
tion was  drawn  between  the  relevancy  of  former  acts  of 
adultery  and  the  acts  of  the  parties  leading  up  to  the  con- 
summation of  the  offense,  but  the  weight  of  decisive  author- 
ity now  is  that  on  the  issue  of  adultery  evidence  of  other 
acts  of  adultery,  or  of  familiarity  between  the  same  per- 
sons is  relevant  to  show  the  adulterous  disposition  of  the 
parties  at  the  time  of  the  act  of  which  complaint  was 
made."*     The  distinction  also  existed  between  acts  prior 

91  Bottomley  v.  United  States,  1  W.  11;  Brown  v.  State,  18  Ohio  St. 
Story,  135,  Fed.  Cas.  No.  1688.  The  496;  Chamberlain  v.  State,  80  Neb. 
same  rule  holds  good  in  eonspiraey  812,  115  N.  W.  555;  State  v.  Hight, 
for  fraudulent  purchase  of  goods:  150  N.  C.  817,  63  S.  K.  1043;  Gassen- 
Commonwealth  v.  Eastman,  1  Gush.  heimer  v.  United  States,  26  App.  D. 
(Mass.)  189,  48  Am.  Dec.  596,  and  C.  432;  Lawshe  v.  State,  57  Tex.  Cr. 
note;  Kex  v.  Eoberts,  1  Camp.  399;  32,  121  S.  W.  866;  State  v.  Nilson,  56 
Packer  V.  United  States,  106  Fed.  906,  Wash.  289,  105  Pac.  829;  Walsh  v. 
46  C.  C.  A.  35.  United  States,  174  Fed.  615,  98  C.  0. 

92  Commonwealth  v.  Tuekerman,  10  A.  461. 

rjray  (Mass.),  173;  Commonwealth  v.  93  State  y.  Burns,  35  Kan.  387,  11 

Shepard,  1  Allen   (Mass.),  575;   Eex  Pac.  161. 

V.  Ellis,  6  Barn.  &  C.  145,  108  Eng.  94  Commonwealth    v.    Nichols,    114 

Reprint,   406;    People   v.    Ward,    134  Mass.  285,  19  Am.  Eep.  346.     In  an- 

Cal.  301,  66  Pae.  372;  People  v.  Rob-  other  county:   Thayer  v.  Thayer,  101 

ertson,  6  Cal.  App.  514,  92  Pac.  498;  Mass.    Ill,    100    Am.    Dec.    110,    and 

State  V.  Holmes,  65  Minn.  230,  68  N.  note.     In    another    state:     Common- 
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and  subsequent  to  the  date  of  an  offense  charged."^  In 
the  case  last  cited,  vfhich  was  a  suit  for  divorce  on  the 
ground  of  adultery,  it  was  held  that  evidence  of  subsequent 
acts  of  adultery  with  the  person  named  in  the  bill,  com- 
mitted outside  the  commonwealth,  was  admissible  to  show 
the  nature  of  their  relations  at  the  time  charged.  Colt,  J., 
delivering  the  opinion,  said  that  the  evidence  should  be  ad- 
mitted as  tending  to  show  that  there  existed  between  the 
parties  an  adulterous  disposition.  This  disposition,  said 
he,  "is  commonly  of  gradual  development;  it  must  have 
some  duration,  and  does  not  suddenly  subside.  "^Vhence, 
once  shown  to  exist,  a  strong  inference  arises  that  it  has 
had  and  will  have  continuance,  the  duration  and  extent  of 
which  may  be  usually  measured  by  the  power  which  it  exer- 
cises over  the  conduct  of  the  parties.  It  is  this  character 
of  permanency  which  justifies  the  inference  of  its  existence, 
at  any  particular  point  of  time,  from  facts  illustrating  the 
preceding  or  subsequent  relations  of  the  parties.  The  rule 
is,  that  a  condition  once  proved  is  presumed  to  have  been 
produced  by  causes  operating  in  the  usual  way,  and  to 
have  continuance  until  the  contrary  be  shown."""  And  so 
with  other  offenses — those  called  sexual  offenses — evidence 
of  prior  acts  of  the  same  character  has  repeatedly  been 
held  admissible,  although  such  prior  act  is,  in  and  of  itself, 
a  crime."^  For  prosecution  of  a  rape  or  attempt  to  com- 
mit rape  it  is  the  prevailing  rule  that  evidence  of  previous 
attempts  by  the  accused  to  commit  the  crime  upon  the  same 
person  is  admissible,  but  evidence  of  such  attempts  upon 

wealth  V.  Merriam,  14  Pick.   (Mass.)  MoLeod  v.  State,  35  Ala.  395;   State 

518,  25  Am.  Dee.  420,  and  note.  v.  Bridgman,  49  Vt.  202,  24  Am.  Rep. 

95  Thayer  V.  Thayer,  sapm.  Citing  124;  Pond  v.  Pond,  132  Mass.  219; 
Commonwealth  v.  Merriam,  swpra.  Conway  v.  Nieol,  34  Iowa,  533 ;  Brooks 

96  See,  also.  Anonymous,  3  Abb.  N.  v.  Brooks,  145  Mass.  574,  1  Am.  St. 
0.  (N.  Y.)  161;  Dodge  v.  Rush,  28  Rep.  485,  14  N.  E.  777;  Foulks  v. 
App.  D.  C.  149,  8  Ann.  Cas.  671 ;  Archer,  31  N.  J.  L.  58.  See,  also,  the 
Commonwealth  v.  Durfee,  100  Mass.  discussion  on  Thayer  v.  Thayer,  suvra. 
146;  Commonwealth  v.  Pierce,  11  in  62  L.  R.  A.,  referred  to  at  page 
Gray    (Mass.),    447;    State    v.    Wal-  330. 

lace,    9    N.    H.    515;    Commonwealth  8T  Note     to     People     v.     Molineux, 

V.    Lahey,    14    Gray     (Mass.),     91;       s^gra,  in  62  L.  R.  A.,  at  page  330. 
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others  is  rejected.  We  can  quite  see  that  a  sharp  distinc- 
tion must  be  observed  between  the  major  and  the  minor 
offense.  The  question  of  intent  cannot  be  raised  at  all  in 
the  former  case,  but  in  that  of  assault  with  intent,  there 
appears  to  be  no  good  reason  vf^hj  evidence  of  similar  at- 
tempts should  be  excluded.  A  man  who  has  formed  the 
plan  of  attempting  the  chastity  of  women,  and  carried  it 
into  effect  by  a  series  of  crimes  can  be  and  should  be  no 
more  protected  than  the  one  who  has  planned  to  financially 
victimize  the  inhabitants  of  a  locality.  The  authorities  are 
nevertheless  divided,  some  holding  that  acts  of  the  accused 
with  others  are  not  admissible.  In  California  the  courts 
rigorously  exclude  such  evidence.  In  that  state,  upon  the 
trial  of  a  person  charged  with  an  assault  with  intent  to 
commit  rape  upon  a  young  girl  under  fourteen  years  of 
age,  evidence  tending  to  show  lewd,  immoral,  and  indecent 
conduct  of  the  defendant  with  other  young  girls,  and  tend- 
ing to  show  lewd  acts  and  occurrences  between  the  defend- 
ant and  such  other  girls,  and  endeavors  to  corrupt  them, 
is  inadmissible,  and  the  admission  of  such  evidence  is 
ground  of  reversal.®*  And  on  an  information  for  enticing 
a  girl  into  a  house  for  purposes  of  prostitution,  the  court 
has  held  that  the  evidence  of  other  young  girls  that  the 
defendant  had  asked  each  of  them  to  her  house  to  have 
illicit  intercourse  with  men,  is  inadmissible ;  and  the  admis- 
sion of  such  evidence  for  the  prosecution  is  prejudicially 
erroneous,  and  requires  the  reversal  of  a  judgment  of  con- 

98  The  general  rule  is  well  settled  commit  rape  upon  a  female  child  un- 

that  the  prosecution  cannot  prove  the  der  the  age  of  fourteen  years:  People 

commission  by  the  defendant  of  other  v.  Stewart,  85  Cal.  174,  24  Pac.  722. 

like  offenses,  for  the  purpose  of  in-  On  a  trial  for  an  assault  with  intent 

creasing  the  likelihood   that  he   com-  to    commit    a    rape,    the    prosecution 

raitted    the    particular    offense    with  should  not  be  permitted  to  introduce 

which  he  was  chargied,  though  in  some  in  evidence  the  declarations  of  the  de- 

exceptional  cases  proof  of  other  acts  fendant    concerning    his    misconduct 

is  allowed  in  order  to  show  the  intent  with  females,  other  than  the  one  he 

with  which  the  act  charged  was  done;  is  charged  with  having  attempted  to 

but  this  exception  does  not  apply  to  violate :  People  t.  Bowen,  49  Cal.  654. 
the  ease  of  an  assault  with  intent  to 
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viction.®'  Wisconsin  is  responsible  for  the  peculiar  view 
expressed  by  Winslow,  J.^""  On  a  trial  for  assault  with  in- 
tent evidence  was  given  of  a  similar  assault  on  another 
woman  living  three  blocks  distant  from  the  prosecutrix  one 
hour  previously.  After  stating  the  rule  in  rape  cases  and  cit- 
ing Wharton  that  evidence  of  prior  sexual  assaults  on  the 
prosecutrix  is  admissible,  though  not  of  rapes  on  other  per- 
sons/ the  learned  judge  said :  "If  this  be  the  rule  as  to  rape 
actually  committed,  it  would  seem  to  apply  to  mere  unsuc- 
cessful assaults,  where  the  purpose  does  not  clearly  ap- 
pear, with  equal,  if  not  greater,  force.  There  may  be  a 
number  of  motives  for  the  commission  of  an  assault  besides 
rape, — such  as  robbery,  revenge,  and  the  like, — and  it  can 
hardly  be  logically  argued  that  because  a  man  has  assaulted 
two  women,  although  the  assaults  were  both  on  the  same 
day,  the  same  motive  impelled  both  assaults."  This  rea- 
soning does  not  appeal  to  us.  The  question  of  intent  can 
hardly  be  raised  in  rape  without  presupposing  the  reductio 
ad  absurdum  of  the  defense  being  the  absence  of  intent. 
On  the  other  side  we  find  Eobinson,  C.  J.,  thus  stating  the 
law  of  lowa,^  on  a  trial  for  assault  with  intent,  where  error 
was  alleged  in  receiving  evidence  of  indecencies  perpetrated 
on  other  young  girls  at  about  the  same  time.  "Proof  of 
some  other  felony,  committed  at  a  different  time  and  upon 
or  against  another  person,  and  having  no  connection  with 
the  crime  charged,  is  not  admissible.^  There  are  excep- 
tions to  the  rule  thus  stated,  as  where  knowledge  and  intent 
constitute  a  necessary  element  of  the  offense  charged.* 
We  are  of.  opinion  that  the  testimony  in  controversy  falls 
within  the  exception  to  the  general  rule,  if  it  may  not  be 

99  People  V.  Elliott,  119  Cal.  5S3,  51  i  Whart.  Or.  Ev.,  9th  ed.,  §  46. 
Pac.  955.     The  facts  in  State  v.  Durr,  2  State  v.  Desmond,  109  Iowa,  72, 
39  La.  Ann.  751,  2  South.  546,  show       80  N.  W.  214. 

that  case  cited  in  support  was  essen-  3  State  v.  Walters,  45   Iowa,  389. 

tially  different;  and  Owens  v.  State,  See,  also,  State  v.  Saunders,  68  Iowa, 

39  Tex.  Cr.  391,  46  S.  W.  240,  was  an  370,  27  N.  W.  455. 

indictment  for  the  major  crime,.  i  State  v.  Jamison,  74  Iowa.  613, 

100  McAllister   v.    State,    112    Wis.  38  N.  W.  509;  State  v.  Stioe,  88  Iowa, 
496,  88  N.  W.  212.  27,  55  N.  W.  17. 
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regarded  as  direct  evidence  of  the  offense  charged.  The 
acts  of  the  defendant  towards  each  girl,  although  in  some 
respects  separate  and  distinct  from  his  acts  towards  each 
of  the  others,  were,  in  a  sense,  parts  of  a  single  transaction, 
and  proof  of  the  whole  was  important  to  show  the  intent 
with  which  he  acted  towards  each  girl."  The  weight  of 
authority  is  clearly  in  favor  of  the  exclusion  of  such  testi- 
mony, but  we  cannot  admit  the  soundness  on  that  account. 
While  a,Cts  remote  as  to  time  should  not  be  allowed  to  preju- 
dice the  cause  of  one  accused,  yet  when  similar  acts,  near 
either  as  to  time,  locality  or  circumstance  can  be  proved, 
their  exclusion  does  not  appeal  to  the  logic  of  relevancy, 
which  appears  imperatively  to  call  for  their  consideration 
by  the  jury.  Nor  do  we  think  the  opinion  of  Gushing,  C. 
J.,  in  the  famous  New  Hampshire  case  before  cited,"  does 
otherwise  than  strengthen  our  view.  He  said:  "We  may 
state  the  law  in  the  following  propositions :  1.  It  is  not  per- 
mitted to  the  prosecution  to  attack  the  character  of  the 
prisoner,  unless  he  first  puts  that  in  issue  by  offering  evi- 
dence of  his  good  character.  2.  It  is  not  permitted  to  show 
the  defendant's  bad  character  by  showing  particular  acts. 

3.  It  is  not  permitted  to  show  in  the  prisoner  a  tendency  or 
disposition  to  commit  the  crime  with  which  he  is  charged. 

4.  It  is  not  permitted  to  give  in  evidence  other  crimes  of 
the  prisoner,  unless  they  are  so  connected  by  circumstances 
with  the  particular  crime  in  issue  as  that  the  proof  of  one 
fact  with  its  circumstances  has  some  bearing  upon  the  issue 
on  trial  other  than  such  as  is  expressed  in  the  foregoing 
three  propositions The  law  in  regard  to  proof  of  in- 
tent, is,  I  apprehend,  in  no  particular  different  from  the  law 
in  regard  to  the  proof  of  other  facts,  unless  it  may  be  in  the 
general  principle  that  a  person  is  ordinarily  presumed  to 
intend  the  natural  consequences  of  his  actions.  But  always 
the  evidence  will  be  subject  to  the  condition  that  it  legally 
and  logically  tends  to  prove  the  facts  in  issue,  whether  it  be 
the  intent  or  any  other  fact But  however  extreme  the 

6  state  V.  Lapage,  57  N.  H.  289. 
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case  may  be,  I  think  it  will  be  found  that  the  courts  have  al- 
ways professed  to  put  the  admission  of  the  testimony  on  the 
ground  that  there  was  some  logical  connection  between  the 
crime  proposed  to  be  proved  other  than  the  tendency  to 
commit  one  crime  as  manifested  by  the  tendency  to  commit 
the  other."  It  will  be  observed  that  the  learned  judge 
use's  the  words  "tendency  or  disposition,"  and  expressly 
refrains  from  using  such  expressions  as  would  indicate  that 
facts  illustrative  of  set  design  or  purpose  should  be  ex- 
cluded. That  a  man  who  commits  a  series  of  similar  crimes 
has  a  tendency  or  disposition  to  commit  that  kind  of  crime 
is  undoubted,  and  evidence  tendered  in  that  aspect  might 
be  inadmissible,  but  it  is  quite  a  different  thing  when  he  has 
the  design  of  committing  them  from  the  beginning,  in  which 
case  the  evidence  of  the  intent  which  would  not  be  entirely 
accomplished  until  his  evil  purpose  was  fulfilled,  should  not 
be  excluded.  On  a  charge  of  arson  it  is  relevant  to  show 
that  the  defendant  had  made  other  attempts  to  set  fire  to 
the  buildings  in  question,  when  such  attempts  were  suffi- 
ciently near  to  the  time  of  the  commission  of  the  offense 
charged  to  justify  the  inference  that  the  defendant  then 
had  a  settled  purpose  to  commit  the  offense.®  And  it  is 
well  settled  that  evidence  of  confessions  with  regard  to  the 
particular  offense  charged  and  which  cover  also  other  in- 
cendiary fire  by  the   same  prisoner   is   relevant.''    In   a 

6  Commonwealth  v.   Bradford,   126  Neb.  225,  76  Am.  St.  Eep.  78,  78  N. 

Mass.  42 ;  Commonwealth  v.  McCarthy,  W.  508 ;  State  v.  Baymond,  53  N.  J. 

119  Mass.  354;  Eeg.  v.  Long,  6  Car.  L.  260,  21  Atl.  328;   People  v.  Ken- 

&  P:  179;  Eeg.  V.  Cobden,  3  Fost.  &  nedy,  32  N.  T.  141;   People  v.  Fitz- 

F.  833;  Eeg.  v.  Dossett,  2  Car.  &  K.  gerald,  156  N.  Y.  253,  50  N.  E.  846; 

306,  2   Cox  C.  C.   243    (fire  at  same  State  v.   Thompson,  97  N.  C.   496,  1 

place  previous  day);  Eeg.  v.  Taylor,  S.  E.  921;  Kramer  v.  Commonwealth, 

5  Cox  C.  C.  138   (prisoner's  presence  87  Pa.  299;   State  v.  Hallock,  70  Vt. 

at  other  fires  same  night) ;   Eeg.  v.  159,  40  Atl.  51. 

Bailey,   2    Cox   C.   C.    311    (previous  '  State  v.  Jones,  171  Mo.  401,  94 

abortive  fires  in  same  place) ;  Eeg.  v.  Am.  St.  Eep.  786,  71  S.  W.  680.     (The 

Eegan,  4  Cox  C.   C.  335    (other  fires  court,  however,  should  have  permitted 

given  notice  of  by  prisoner) ;  Eeg.  v.  the  confession  of  defendant  that  he 

Grant,  4  Post.  &  F.  322 ;  Eeg.  v.  Har-  burned    Wadley's    house    that    same 

ris,  4  Fost.  &  F.  342 ;  Eeg.  v.  Gray,  4  night  as  a  part  of  the  same  scheme, 

Fost.  &  F.  1102;  Knights  v.  State,  58  and  also  that  he  took  Hodge's  horse. 
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Massaclmsetts  case  of  arson,  where  there  was  evidence  of 
the  defendant  having  set  fire  to  the  same  premises  a  fe^z 
nights  before,  which  was  discovered  and  extinguished  by  a 
neighbor,  the  court  said:  "The  evidence  was  competent  on 
the  question  of  the  intent  with  which  the  defendant  sub- 
sequently burned  the  building,  and  committed  the  offense 
for  which  he  was  then  tried.  It  was  carefully  limited  to 
the  single  purpose  for  which  it  was  competent.  The  un- 
successful attempt  to  do  the  same  thing,  a  few  days  before, 
was  evidence  that  the  burning  was  willful  and  intentional, 
and  not  the  result  of  accident  or  negligence  on  the  part  of 
the  defendant.  It  was  sufficiently  near  to  the  time  of  the 
commission  of  the  offense  charged,  to  justify  the  inference 
that  the  defendant  then  had  a  settled  purpose  in  regard  to 
it. "  The  intent  and  disposition  with  which  one  does  a  par- 
ticular act  must  be  ascertained  from  his  acts  and  declara- 
tions before  and  at  the  time;  and  when  a  previous  act  indi- 
cates an  existing  purpose,  which  from  known  rules  of 
human  conduct  may  fairly  be  presumed  to  continue  and 
control  the  defendant  in  the  doing  of  the  act  in  question, 
it  is  admissible  in  evidence.  In  many  cases  it  is  the  only 
way  in  which  criminal  intent  can  be  proved;  and  the  evi- 
dence is  not  to  be  rejected  because  it  might  also  prove  an- 
other crime  against  the  defendant.  The  practical  limit  to 
its  admission  is,  that  it  must  be  sufficiently  significant  in 
character,  and  sufficiently  near  in  point  of  time,  to  afford 
a  presumption  that  the  element  sought  to  be  established 
existed  at  the  time  of  the  commission  of  the  offense 
charged.  The.  limit  is  largely  in  the  discretion  of  the 
judge.*  A  very  strong  case  comes  from  New  York,  in 
which  a  discharged  servant  was  charged  with  arson.     The 

Evidence  of  other  crimes  is  admissible,  similar  but   distinct   offense,   for  tbt 

where  it  tends  to  prove  the  one  under  purpose  of  raising  an  inference  or  pre- 

investigation.     This  is  now  well  estab-  sumption  that  the  accused  committer" 

lished  law:  People  v.  Jones,  123  Gal.  the   particular   act  vrith  which   he   if 

65,  55  Pae.  698.)  charged,  is  not  admissible.     But  there 

8  Commonwealth   v.   Bradford,   126  was   no  invasion  of  this   rule  in  thu 

Mass.  42.     (It  is  a  rule  of  criminal  admission  of  this  evidence.) 
law,  that  evidence  tending  to  prove  a 
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peoplei  were  permitted  to  prove,  under  defendant's  objec- 
tion, that  upon  the  night  of  the  fire  and  before  it  occurred, 
a  span  of  horses  and  a  pony  and  cow,  kept  in  the  barn  and 
belonging  to  the  owner,  were  poisoned  with  London  Purple 
and  all  died  shortly  afterward;  that  his  carriage  in  the 
same  barn  was  hacked  and  the  curtains  and  cushions  cut 
into  shreds;  that  his  carriages  and  cutters  in  the  adjoin- 
ing carriage-house  were  cut  and  damaged ;  but  his  brother 's 
carriages  and  cutters  in  the  same  ba:nl  were  not  injured. 
The  evidence  was  sufficient  to  support  the  inference  that 
the  malicious  injury  to  the  personal  property  was  done 
upon  the  same  night  that  the  fire  occurred  and  by  th6  in- 
cendiary, and  as  a  part  of  the  same  criminal  scheme  which 
resulted  in  the  destruction  of  the  barn.  Under  such  cir- 
cumstances the  evidence  was  competent.®  It  very  clearly 
tended  to  prove  that  the  fire  was  not  accidental;  that  its 
origin  was  instigated  by  malice  and  Hot  from  the  desire  of 
gain;  that  it  was  kindled  by  some  person  having  the  inti- 
mate knowledge  of  the  defendant  in  regard  to  the  situation 
of  the  property,  and  it  was  properly  received,  even  though 
it  may  have  tended  to  establish  the  defendant's  guilt  of  an- 
other crime  than  the  one  set  forth  in  the  indictment  on  trial.  ^^ 
There  has  been  considerable  discussion  whether,  on  the 
criminal  charge  of  obtaining  goods  or  money  on  false  pre- 
tenses, it  is  relevant  to  show  that  the  defendant  has  made 
other  similar  pretenses  at  another  time  and  place.  While 
it  has  been  held  in  some  courts  that  such  evidence  is  irrel- 
evant," yet  by  the  weight  of  authority  evidence  of  such 
other  representations  or  transactions  is  received,  when  they 
show  a  common  motive  or  intent  and  when  the  transactions 
are  so  connected  in  point  of  time  and  so  similar  in  their 
other  relations  that  the  same  motive  may  reasonably  be 
imputed  to  all.^^     So  courts  have  received  evidence  of  other 

•9  Hope  V.  People,  83  N.  Y.  427,  38      Holt,  Bell's  0.  C.  280.     See,  also,  Corn- 
Am.  Rep.,  46Q.    ,  monwealth  v.  Jackson,  132  Mass.  16, 

10  People  V.  Murphy,  135  N.  Y.  450,      and  §  142,  ante. 

32  N.  E.  138.  ,  12  Mayer  v.  People,  80  N.  Y.  364; 

11  Strong  Y.  State,  86  Ind.  208,  44       People   v.    Shulman,    80   N.    Y.    373; 
Am.  Eep.  292,  and  full  note;  Beg.  v.      Trogdon  v.  Commonwealth,  31  Gratt 
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offenses,  tvlien  so  connected  as  to  form  part  of  one  entire 
transaction  or  a  connected  plan,  in  prosecutions  for  rob- 
bery," larceny/*  burglary,"  extortion,i«  abortion,^''  gam^ 
bling,i8  keeping  a  lottery,^*  and  fraudulent  voting.^"  Ap- 
plying the  same  principle  tbe  courts-  have  often  received 
evidence  of  other  similar  offenses  in  the  trial  of  indict- 


(Va.)  862;  Commonwealth  v.  East- 
man, 1  Gush.  (Mass.)  189,  48  Am. 
Deo.  596,  and  note.  See,  also.  Com- 
monwealth V.  Jaekson,  132  Mass.  16, 
and  §  142,  ante. 

13  Eex  V.  ElUs,  6  Barn.  &  C.  145, 
108  Bng.  Eeprint,  406;  Eex  v.  Wink- 
woith,  4  Car.  &  P.  444 ;  Commonwealth 
V.  Soott,  123  Mass.  222,  25  Am.  Rep. 
81;  State  v.  Spray,  174  Mo.  569,  74 
S.  W.  846;  Hope  v.  People,  83  N.  Y. 
419,  38  Am.  Eep.  460. 

"  Endaily  v.  State,  39  Ark. ,  278 ; 
People  V.  Eehrenbaeh,  102  Cal.  394,  36 
Pa«.  678;  HouBh  y.  People,  24  Colo. 
262,  50  Pae.  1036;  Baldwin  v.  State, 
46  Fla.  115,  35  South.  220;  Johnson 
V.  State,  148  Ind.  522,  47  N.  E.  926; 
State  v.  Thomas,  30  La.  Ann.  600; 
State  V.  Southall,  77  Minn.  296,  79 
N.  W.  1007;  State  v.  Phillips,  160  Mo. 
503,  60  S.  W.  1050;  Barton  v.  State, 
18  Ohio,  221;  Beberstein  v.  Territory, 
8  Okl.  467,  58  Pac.  641;  State  v.  Sav- 
age, 36  Or,  191,  60  Pac.  610,  61  Pao. 
1128 ;  People  v.  Hurlburt,  92  Hun,  46, 
36  N.  Y.  Supp.  867;  People  v.  Hughes, 
91  Hun,  354,  36  N.  Y.  Supp.  493; 
Shipply  V.  People,  86  N.,Y.  375,  40 
Am.  Eep.  551;  People  v.  Bowling,  84 
N.  Y.  479;  Kilrow  v.  Commonwealth, 
89  Pa.  480;  Mclver  v.  State  (Tex. 
Cr.),  60  S.  W.  50;  Brown  v.  State 
(Tex.  Cr.),  59  S.  W.  1118;  Robinson. 
V.  State.  (Tex.  Cr.),  48  S.  W.  176; 
Ware  v.  State,  36  Tex.  Cr.  597,  38  S. 
W.  198;  Conley  v.  State,  21  Tex.  App. 
495^  1  S.  W.  454;  Cameron  v.  State,  9 
Tex.  App.  332;  White  v.  State,  11 
Tex.  769 ;  State  v.  Kelley,  65  Vt.  531, 
36  Am.   St.   Eep.   884,  27   Atl.   203; 


Eex  V.  Ellis,  6  Barn.  &  C.  145,  108 
Eng.  Eeprint,  406;  Eex  v.  Bleasdale, 
2  Car.  &  K.  765: 

15  Prazier  v.  State,  135  Ind.  38,  34, 
N.  E.  817;  Thomas  v.  Commonwealth, 
1  Ky.  Law  Eep.  122;  State  v.  John- 
son, 38  La.  Ann.  686;  Commo^iwealth 
V.  Day,  .138  Mass.  186;  State  v. 
Franke,  159  Mo.  535,  60  S.  W.  1053; 
State  V.  Cowell,  12  Nev.  337;  Osborne 
V.  Peoplls,  2  Park..Cr.  Eep.  (N.  Y.) 
583;  State  v.  Hahn,  8  Ohio  N.  P.  101; 
Hunt  V.  Sitate  (Tex.  Cr.),  60  S.  W. 
965;  Long  v.  State  (Tex.  Cr.),  47  S. 
W.  363;  Ware  v.  State,  36  Tex.  Cr. 
597,  38  S.  W.  198;  State  v.  Valwell, 
66  Vt.  558,  29  Atl.  1018;  State  v.  Nor,, 
ris,  27  Wash.  453,  67  Pac.  983. 

16  Glover  v.  People,  204  111.  170,  68 
N.  E.  464;  State,  v.  Lewis,  96  Iowa, 
286,  65  N.  W.  295;  Wallace  v.  State, 
41  Fla.  547,  20  South.  713. 

17  Scott  V.  People,  141  111.  195,'  30 
N.  E.  329;  Lamb  v.  State,  66  Md.  285, 
7  Atl.  399;  Commonwealth  v.  Cpikin, 
136  Mass.  429;  People  v.  Abbott,  116 
Mich.  263,  74  N.  W.  529;  People  v. 
Seaman,  107  Mich.  348,  61  Am.  St. 
Eep.  326,  65  N.  W.  203;  Eeg.  v.  Cal- 
der,  1  Cox  C.  C.  348;  Eeg.  v.  Dale, 
16  Cox  C.  C.  703. 

18  Commonwealth  v.  Ferry,  146 
Mass.  209,  15  N.  E.  484;  Toll  v.  State, 
40  Fla.  169,  23  South.  942. 

19  Clark  V.  State,  47  N.  J.  L.  556, 
4  Atl.  327;  Miller  v.  Commonwealth, 
13  Bush  (Ky.),  737;  Thpmas  v.  Peo- 
ple, 59  111.  162,  ■ 

20  People  V.  Shea,  147  N.  Y.  78,  41 
N.  E.  505. 
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ments  for  homicide  or  homicidal  assaults,  as  tending  to 
show  a  deliberate  plan  or  to  repel  the  inference  of  acci- 
dent.2i 

§  145(144).    Same  —  Such   evidence,  how  limited. — In 

the  necessarily  curtailed  discussion  on  the  aspect  of  the 
criminal  law  displayed  in  the  preceding  two  sections,  an 
effort  has  been  made  to  broadly  mark  the  dividing  line  be- 
tween evidence  to  support  the  indictment,  the  commission 
of  the  offense  itself  and  evidence  designed  to  prove  quo 
animo  the  offense  was  committed  by  the  accused;  and  it 
will  have  been  observed  that  in  the  many  cases  which  have 
been  cited  on  the  subject  under  discussion,  the  familiar 
principle  is  recognized  that  evidence  tending  to  prove  a 
similar  but  distinct  offense,  for  the  purpose  of  raising  an 
inference  or  presumption  that  the  accused  committed  the 
particular  act  with  which  he  is  charged,  is  not  relevant. 
Such  evidence  is  only  allowed  to  show  the  knowledge  or 
intent  of  the  party  or  to  repel  the  inference  of  accident, 
and  then  only  when  the  proof  shows  such  a  connection  be- 
tween the  different  transactions  as  raises  a  fair  inference 
of  a  common  motive  in  each.^^  The  preceding  sections 
have  been  devoted  to  an  effort  to  keep  well  distinguished 
the  rule  and  its  exceptions,  and  in  summarizing  those  sec- 
tions we  shall  endeavor  to  emphasize  it.  The  general  rule 
of  evidence  applicable  to  criminal  trials  is  that  the  state 
cannot  prove  against  a  defendant  any  crime  not  alleged  in 
the  indictment,  either  as  a  foundation  for  a  separate  pun- 
ishment, or  as  aiding  the  proofs  that  he  is  guilty  of  the 
crime  charged.^*  This  rule,  and  the  reasons  upon  which  it 
rests,  are  so  familiar  to  every  student  of  our  law  that  they 
need  be  referred  to  for  no  other  purpose  than  to  point  out 

21  Zoldoske  v.  State,  82  Wis.  580,  People  v.  Jones,  99  N.  Y.  667,  2  N. 

52  N.  W.  778;  People  v.  Wilson,  117  E.  49. 

Gal.  688,  49  Pao.  1054;  State  v.  Merk-  22  gee  cases  already  cited, 

ley,  74  Ioto,  695,  39  N.  W.  Ill ;  State  23  1     Bishop,     New     Grim.     Proc, 

■».  Eoper,  141  Mo.  327,  42  S.  W.  935;  §  1120. 
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the  exceptions  thereto.^*  The  exceptions  to  the  rule  can- 
not be  stated  with  categorical  precision.  Generally  speak- 
ing, evidence  of  other  crimes  is  competent  to  prove  the  spe- 
cific crime  charged  when  it  tends  to  establish  (1)  motive; 
(2)  intent;  (3)  the  absence  of  mistake  or  accident;  (4)  a 
common  scheme  or  plan  embracing  the  commission  of  two 
or  more  crimes  so  related  to  each  other  that  proof  of  one 
tends  to  establish  the  others;  (5)  the  identity  of  the  person 
charged  with  the  commission  of  the  crime  on  trial."  First, 
as  to  motive:  It  is  obvious  that  in  every  criminal  trial, 
when  proof  of  motive  is  an  essential  ingredient  of  the  evi- 
dence against  a  defendant,  the  motive  to  be  established  is 
the  one  which  induced  the  commission  of  the  crime  charged. 
And  when  evidence  of  extraneous  crimes  has  been  held 


24  "The  general  rule  is  that  when 
a  man  is  put  upon  trial  for  one  of- 
fense he  is  to  be  eonvieted,  if  at  all, 
by  evidence  which  shows  that  he  is 
guilty  of  that  offense  alone,  and  that, 
under  ordinary  circumstances,  proof 
of  his  guilt  of  one  or  a  score  of  other 
offenses  in  ,  his  lifetime  is  wholly  ex- 
eluded":  People 'v.  Sharp,  107  N.  Y. 
427,  1  Am!  St.  Rep.  851,  14  N.  E.  319. 
"It  would  be  easier  to  believe  a  person 
guilty  of  one  crime  if  it  was  known 
that  he  had  committed  another  of  a 
similar  character,  or,  indeed,  of  any 
character;  but  the  injustice  of  such 
a  rule  in  courts  of  justice  is  apparent. 
It  would  lead  to  convictions,  upon  the 
particular  charge  made,  by  proof  of 
other  acts  in  no  way  connected  with 
it,  and  to  uniting  evidence  of  several 
offenses  to  produce,  conviction  for  a 
single  one":  Coleman  v.  People,  55  N. 
Y.  81.  "The  objections  to  the  admis- 
sion of  evidence  as  to  other  transac- 
tions, whether  amounting  to  indictable 
crimes  or  not,  are  very  apparent. 
Such  evidence  compels  the  defendant 
to  meet  charges  of  which  the  indict- 
ment gives  him  no  information,  con- 
fuses him  in  his  defense,  raises  a 
Evidence  I — 47 


variety  of  issues,  and  thus  diverts  the 
attention  of  the  jury  from  the  one 
immediately  before  it,  and,  by  show- 
ing the  defendant  to  have  been  a 
knave  on  other  occasions,  creates  a 
prejudice  which  may  cause  injustice  to 
be  done  him" :  Commonwealth  v.  .Jack- 
son, 152  Mass.  16,  and  note  thereto. 
"It  is  not  proper  to  raise  a  presump- 
tion of  guilt  on  the  ground  that,  hav- 
ing committed  one  crime,  the  deprav- 
ity it  exhibits  makes  it  likely  ha  would 
commit  another.  Logically,  the  com- 
mission of  an  independent  offense  is 
not  proof  in  itself  of  the  commission 
of  another  crime.  Yet  it  cannot  be 
said  to  be  without  influence  on  the 
mind,  for  certainly  if  one  be  shown 
to  be  guilty  of  another  crime  equally 
heinous,  it'  will  prompt  a  more  ready 
belief  that  he  might  have  committed 
the  one  with  which,  he  is  charged.  It 
therefore  predisposes  the  mind  of  the 
juror  to  believe  the  prisoner  guilty"^ 
Sbaffner  v.  Commonwealth,  72  Pa.  60, 
1.3  Am.  Bep.  649. 

-'<  Wharton,  Grim.  Ev.,  9th  ed., 
§48;  Underbill,  Ev.,  §58;  Abbott, 
Trial  Brief,  Grim.   Trials,  i  598. 
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competent  upon  the  existence  of  motive,  it  has  been  either 
the  specific  motive  which  underlay  the  particular  crime 
charged,  or  a  motive  common  to  all  of  the  crimes  sought 
to  be  proved.  Second,  as  to  intent:  In  the  popular  mind 
intent  and  motive  are  not  infrequently  regarded  as  one  and 
the  same  thing.  In  law  there  is  a  clear  distinction  between 
them.  Motive  is  the  moving  power  which  impels  to  action 
for  a  definite  result.  Intent  is  the  purpose  to  use  a  par- 
ticular means  to  effect  such  result.  When  a  crime  is  clearly 
proved  to  have  been  committed  by  a  person  charged  there- 
with, the  question  of  motive  may  be  of  little  or  no  im- 
portance. But  criminal  intent  is  always  essential  to  the 
commission  of  crime.  As  we  have  shown,  the  intent  in  such 
crimes  as  rape  may  be  inferred  from  the  act  itself,  but 
there  are  others  where  the  intent,  the  guilty  knowledge, or 
the  scienter  must  be  proved  before  a  conviction  can  be  had, 
such  as  those  of  which  instances  have  been  given.  There- 
fore, intent  is  of  the  essence  of  the  crime,  and  previous 
offenses  of  a  similar  character  by  the  accused  are  received 
in  the  classes  of  cases  referred  to.  Third,  as  to  the  possi- 
bility of  mistake  or  accident,  or  doubt  as  to  the  cause  of 
death:  There  are  cases  in  which  the  possible  or  probable 
defense  of  accident  or  mistake  may  be  rebutted  upon  the 
direct  case  of  the  prosecution,  or  in  which  the  doubtful 
cause  of  the  particular  death  may  be  established  by  other 
previous  similar  deaths.^*  Fourth,  as  to  a  common  plan 
or  scheme :  It  sometimes  happens  that  two  or  more  crimes 
are  committed  by  the  same  person  in  pursuance  of  a  single 
design,  or  under  circumstances  which  render  it  impossible 
to  prove  one  without  proving  all.  To  bring  a  case  within 
this  exception  to  the  general  rule  which  excludes  proof  of 
extraneous  crimes,  there  must  be  evidence  of  system  be- 
tween the  offense  on  trial  and  the  one  sought  to  be  intro- 
duced.    They  must  be  connected  as  parts  of  a  general  and 

28  Most    of    these    are    poisoning  61  N.  E.  286,  from  the  erudite  apinion 

cases,    and    are    dealt    with    in  §  147,  wherein  of  Werner,  J.,  containing  this 

post,  and  at  length  in  People  v.  Mol-  excellent  division  of  the  exceptions  to 

ineux,  168  N.  Y.  264,  62  L.  B.  A.  193,  the  rule,  we  have  adapted  the  text. 
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composite  plan  or  scteme,  or  they  must  be  so  related  to 
each  other  as  to  show  a  common  motive  or  intent  running 
through  both.  Fifth,  as  to  identity :  Another  exception  to 
the  general  rule  is  that,  when  the  evidence  of  an  extraneous 
crime  tends  to  identify  the  person  who  committed  it  as  the 
same  person  who  committed  the  crime  charged  in  the  in- 
dictment, it  is  admissible.  There  are  not  many  reported 
cases  in  which  this  exception  seems  to  have  been  affirma- 
tively applied.  Some  of  those  in  which  it  has  are  appended 
in  the  note  hereto.^^  In  most  of  the  cases  cited,  the  fact, 
apparently  collateral,  occurred  at  about  the  same  time  as 
the  principal  fact  in  question.  But  if  the  fact  offered  is 
otherwise  relevant,  it  is  immaterial  whether  it  occurred  be- 


2T  In  People  v.  Rogers,  71  Cal.  565, 
12  Pae.  679,  the  defendant  was  con- 
victed of  a  murder  committed  by  Hm 
while  burglariously  entering  the  house 
of  the  deceased.  Evidence  was  re- 
ceived tending  to  show  that  the  de- 
fendant had  committed  a  prior  bur- 
glary at  which  he  had  stolen  a  knife 
and  chisel,  and  still  another  burglary 
at  which  he  had  stolen  a  pistol.  The 
evidence  also  tended  to  show  that  the 
burglary  at  the  house  of  the  deceased 
had  beei  committed  by  means  of  the 
knife  and  chisel,  and  that  the  de- 
ceased had  been  killed  with  the  pistol 
which  the  defendant  had  previously 
stolen.  It  will  be  seen  at  once  that 
there  was  such  a  palpable  connection 
between  the  several  crimes  referred 
to  that  the  identification  of  the  means 
used  in  the  commission  of  the  crime 
charged,  while  incidentally  proving  the 
defendant  guilty  of  other  crimes,  also 
directly  identified  him  as  the  person 
who  was  guilty  of  the  murder.  In 
Hope  V.  People,  83  N:  Y.  418,  38  Am. 
Rep.  460,  a  robbery  committed  by  a 
masked  man  was  followed  by  burglary 
of  a  bank.  The  janitor  of  the  bank 
had  been  robbed  of  the  key  thereto 
by  these  men.  Evidence  of  the  bur- 
glarj    was    held   proper    to    identify 


those  known  to  have  been  implicated 
therein  with  the  persons  who  had  com- 
mitted the  robbery.  In  Eex  v.  Clewes, 
4  Car.  &  P.  221,  a  nisi  prius  case,  im- 
perfectly reported,  there  was  a  ques- 
tion of  identity.  A.  was  indicted  for 
the  murder  of  H.  The  theory  of  the 
prosecution  was  that  A.,  having  malice 
against  P.,  hired  H.  to  murder  him; 
that  H.  having  committed  the  murder, 
but  having  been  detected  in  the  act, 
A.  murdered  B.  to  prevent  the  dis- 
covery of  his  (A.'s)  guilt.  In  each 
of  the  last  two  cases  there  was  an 
immediate  and  direct  connection  be- 
tween the  crime  charged  and  the  ex- 
traneous crime  proved.  In  the  first 
case  burglary  of  the  bank,  by  men 
who  were  known,  with  the  key  of 
which  the  janitor  had  been  robbed, 
directly  identified  the  burglars  as  the 
masked  men  who  but  a  moment  be- 
fore committed  the  robbery  which  was 
charged  in  the  indictment.  In  the 
second  case,  proof  that  the  defendant 
hired  H.  to  murder  P.,  and  that  H. 
was  detected  in  the  act,  was  cogent 
evidence  that  the  same  man  who  had 
hired  the  assassin  had  a  motive  for 
getting  rid  of  him  when  his  confes- 
sion seemgd  imminent. 
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fore  or  after  the  one  under  investigation.  And  in  some  of 
the  cases  there  had  been  an  interval  of  several  months; 
each  ease,  as  to  the  application  of  this  rule,  must  depend 
largely  upon  its  own  circumstances  and  not  infrequently 
the  limit  must  rest  largely  in  the  discretion  of  the  judge 
presiding  at  the  trial.-*  The  real  test  is  that  the  evidence 
should  be  sufficiently  significant  in  character,  and  suffi- 
ciently near  in  point  of  time,  to  have  a  tendency  to  lead  the 
guarded  discretion  of  a  reasonable  and  just  man  to  belief 
in  the  intent  or  motive  sought  to  be  proved.^® 

§  146  (145).  Collateral  facts  to  show  good  faith- 
Knowledge,  threats,  etc.^So  far  the  collateral  facts  dealt 
with  were  such  as  often  accompany  acts  of  mala  fides,  and 
most  of  the  illustrations  which  have  been  given  under  this 
head  have  been  instances  in  which  it  was  the  object  to 
prove  malice,  intent,  bad  faith  or  guilty  knowledge.  But 
of  course,  on  the  same  principle,  facts  apparently  collateral 
may  be  proved,  if  they  show  good  faith  or  prudence  or  the 
knowledge  or  information  on  which  a  person  has  acted  when 
such  fact  is  in  issue.  These  instances  occur  most  fre- 
quently in  cases  of  assignments  for  the  benefit  of  creditors, 
the  good  faith  of  the  holder  of  a  bill  or  note,  and  of  ven- 
dors and  purchasers.  Thus  in  an  action  for  fraudulent 
representations  as  to  the  solvency  of  a  person,  the  defend- 
ant may  show,  as  bearing  on  his  good  faith,  the  general 
repute  as  to  the  solvency  of  such  person  at  the  time  the 
representations  were  made.*"  And  in  cases  of  assignments 
for  the  benefit  of  creditors  a  deed  apparently  valid  may 
be  attacked  for  circumstances  surrounding  the  making 
of  it.  The  good  faith  which  is  necessary  to  support  it 
is  then  a  vital  part  of  the  proof,  to  rebut  the  presumption 
of  fraud.^i     The  rule  is  that  the  transactions  between  hus- 

28  Mayer  v.  People,  80  N.  Y.  364,      also,  extended  note  to  Strong  v.  State 

373,    note;     Thayer    v.    Thayer,    101       (86  Ind.  208),  44  Am.  Eep.  299,  308. 

Mass.  HI,  100  Am.  Dec.  110,  and  note.      „  ^J^^^""  ^-  ^""P^te'^d,  1  Hvul.  & 

C  358. 

29  Thayer  v.  Thayer,  101  Mass.  Ill,  81  Dews  v.  Cornisli,  20  Ark.  332; 
100   Am.   Dec.    110,    and   note.     See,      Layaon  v.   Rowan,   7   Bob.    (La.)    1 ; 
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band  and  wife  are  to  be  strictly  scrutinized,  and  if  there 
are  even  slight  circumstances  going  to  impeach  the  bona 
fides  of  the  transaction,  the  burden  of  proof  is  thrown  upon 
those  claiming  under  it,  to  establish  the  fairness  and  valid- 
ity of  the  transaction.  Coupled  with  this  is  the  rule  that 
when  suspicious  circumstances  are  shown  against  the  fair- 
ness of  the  transaction,  and  the  party  required  to  explain 
it,  if  fair,  fails  to  produce  proof  to  establish  its  fairness, 
the  presumption  is  that  the  transaction  was  unfair,  or  that 
it  is  to  be  taken  against  its  fairness.^^  As  to  commercial 
paper,  the  question,  as  often  directly  as  collaterally,  arises 
where  the  good  faith  of  a  transferee  or  holder  of  a  bill  or 
note  is  challenged.  The  original  presumption  of  good  faith 
in  the  taking  of  the  bill  or  note  may  be  ousted,^^  and  it  then 
devolves  upon  the  holder  to  establish  his  good  faith ;  ^*  and 
this  necessity  will  be  found  in  all  similar  actions  wherever 


Pitts  Agricultural  Works  v.  Amelser, 
87  Md.  493,  40  Atl.  56;  State  v. 
Keeler,  49  Mo.  548;  Wilson  v.  Harris, 
21  Mont.  374,  54  Pac.  46,  19  Mont.  69, 
47  Pae.  1101;  Shultz  v.  Hoagland,  85 
N.  Y.  464;  Hodges  v.  Lassiter,  96  N. 
C.  351,  2  8.  E.  923 ;  Landauer  v.  Oonk- 
lin,  3  S.  D.  462,  54  N.  W.  322;  Wash- 
ington V.  Ryan,  5  Baxt.  (Tenn.)  622; 
Bates  V.  Simmons,  62  Wis.  69,  22  N. 
W.  335;  Means  v.  Montgomery,  23 
Fed.  421. 

32  Estes  V.  Spain,  19  Fed.  714. 

33  First  Nat.  Bank  v.  Trognitz,  14 
Gal.  App.  176,  111  Pac.  402;  John- 
son County  etc.  Bank  v.  Walker,  80 
Conn.  509,  69  Atl.  15;  Kaley  v.  Mus- 
grave,  26  111.  App.  509;  Johnson 
County  etc.  Bank  v.  Capito  (Ind. 
App.),  94  N.  E.  797;  French  v.  Gor- 
don, 10  Kan.  370;  Lyon  v.  Martin,  31 
Kan.  411,  2  Pac.  790;  Alexander  v. 
Springfield  Bank,  2  Met.  (Ky.)  534; 
Norton  v.  Heywood,  20  M«.  359 ;  Hut- 
chinson V  Moody,  18  Me.  393;  Lucas 
V.  Byrne,  35  Md.  485;  Bennett  v.  Tor- 
Hna,  56  Mo.  309;  Greer  v.  Yosti,  56 
Mo.  307 ;  Johnson  v.  Noble  Mach.  Co., 


144  Mo.  App.  436,  129  S.  W.  271; 
Corby  v.  Butler,  55  Mo.  398;  Horton 
V.  Bayne,  52  Mo.  531;  Walters  v. 
Eock,  18  N.  D.  45,  115  N.  W.  511; 
Morehead  Bank  v.  Hernig,  220  Pa. 
224,  69  Atl.  679;  Atlas  Bank  v.  Doj'le, 
9  E.  I.  76,  98  Am.  Dee.  368,  11  Am. 
Rep.  219 ;  National  Bank  v.  Chatfield, 
118  Tenn.  481,  489,  10  L.  E.  A.,  N. 
S.,  801,  101  S.  W.  765;  Duerson  v. 
Alsop,  27  Gratt.  (Va.)  229 ;  Moyses  v. 
Bell,  62  Waa.h.  534,  114  Pae.  193; 
Cook  V.  Helms,  5  Wis.  107. 

Si  Waldon  v.  Downing  Co.,  4  Ga. 
App.  534,  61  S.  E.  1127;  Richmond 
V.  Diefendorf,  51  Hun  (N.  Y.),  537, 
4  N.  Y.  Supp.  375;  Worcester  County 
Bank  v.  Dorchester  etc.  Bank,  10 
Cush.  (Mass.)  488,  57  Am.  Dee.  120; 
Wyer  v.  Dorchester  etc.  Bank,  11 
Cush.  (Mass.)  51,  59  Am.  Dee.  137; 
Cummings  v.  Thompson,  18  Minn. 
246;  Devlin  v.  Clark,  31  Mo.  22; 
Northampton  Nat.  Bank  v.  Kidder, 
106  N.  Y.'  221,  60  Am.  Rep.  443,  12 
N.  E.  577;  Robinson  v.  Hodgson,  73 
Pa.  202. 
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the  good  faith  of  the  party  has  been  attacked  and  is  material 
to  the  issue.  The  same  principle  is  often  illustrated  in 
actions  for  homicide,  where  proof  is  allowed  of  threats  made 
by  the  deceased  against  the  accused  and  communicated  to 
him  for  the  purpose'  of  showing  that  he  had  reasonable 
ground  to  fear  violence ,  and  to  show  that  he  acted  in  self- 
defense.^®  In  a  case  of  homicide  after  threats,  Chief  Jus- 
tice Fuller^®  said:  "Here  the  threats  were  recent  and  were 
communicated,  and  were  admissible  in  evidence  as  relevant 
to  the  question  whether  defendant  had  reasonable  cause  to 
apprehend  an  attack  fatal  to  life  or  fraught  with  great  bod- 
ily injury,  and  hence  was  justified  in  acting  on  a  hostile 
demonstration  and  one  of  much  less  pronounced  character 
than  if  such  threats  had  not  preceded  it.  They  were  rele- 
vant because  indicating  cause  for  apprehension  of  danger 
and  reason  for  promptness  to  repel  attack,  but  they  could 
not  liave  been  admitted  on  a  record  such  as  this,  if  offered 
by  the  prosecution  as  tending  to  show  spite,  ill-will,  or 
grudge  on  the  part  of  the  person  threatened;  nor  could 
they,  being  admitted  on  defendant's  behalf,  if  coupled  with 
an  actual  or  apparent  hostile  demonstration,  be  turned 
against  him  in  the  absence  of  evidence  justifying  such  a 
construction.  The  logical  inference  was  that  these  threats 
excited  apprehension,  and  another  and  inconsistent  infer- 
ence could  not  be  arbitrarily  substituted."  So  that  as  to 
communicated  threats  the  law  is  that  evidence  of  them  is 
relevant  if  the  preliminary  showing — that  is,  acts  of  the 
deceased  threatening  immediate  danger  to  the  accused  or 
tending  to  show  self-defense — ^is  established.'*'^     And  it  has 

35  Campbell  v.  People,  16  HI.  17,  8,  40  South.  275;  Dates  v.  State,  156 
61  Am.  Deo.  49,  and  note,  with  full  Ala.  99,  47  South.  74;  Dunn  v.  State, 
discussion  of  the  subject;  Gunter  v.  143  Ala.  67,  39  South,  147;  Brooks 
State,  111  Ala  23,  56  Am.  St.  Bep.  v.  State,  85  Ark.  376,  108  S.  W.  205; 
17,  20   South.   632.  Black  v.   State,  84  Ark.   121,   104  S. 

36  Allison  V.  United  States,  160  TJ.  W.  1104;  Burton  v.  State,  82  Ark. 
S.  203,  40  L.  Ed.  395,  16  Sup.  Ct.  Rep.  595,  102  S.  W.  362;  Lee  v.  State,  72 
252.  Ark.   436,   81   S.   W.   385;    People   v. 

37  Ridgell  V.  State  (Ala.),  55  Thompson,  92  Gal.  506,  28  Pao.  589; 
South.  327;  Martin  v.. State,  144  Ala.  People  v.  Tamkin,  62  Cal.  468;  People 
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been  held  that  even  -where  there  was  no  imminent  danger, 
the  evidence  is  admissible,  but  the  weight  of  authority  is, 
and  we  think  properly,  the  other  way.''^  There  can  be  no 
doubt  that  it  is  the  overt  act  coupled  with  the  previous 
threat,  or  the  placing  of  the  accused  in  such  imminent  dan- 
ger as  the  threat  implied,  which  alone  can  be  relied  on  for 
justification;  and  the  danger  of  the  doctrine  that  a  com- 
municated threat  per  se  would  justify  a  homicide  would  be 
as  pernicious  in  its  effects  as  its  adoption  would  be  opposed 
to  the  best  canons  of  the  criminal  law.  Where  would  its 
advocates  draw  the  line  as  to  time?  The  deceased  may 
not  have  been  reported  truly  in  the  threat.     There  are 


V.  Travis,  56  Gal.  251;  Warford  v. 
People,  41  Colo.  203,  92  Pac.  24;  Les- 
ter V.  State,  37  Pla.  382,  20  South. 
232;  Monroe  v.  State,  5  Ga.  85;  Mc- 
Coy V.  People,  175  III.  224,  51  N.  E. 
777;  Campbell  v.  People,  16  111.  17, 
61  Am.  Dec.  49;  Enlow  v.  State,  154 
Ind.  664,  57  N.  E.  539;  State  v.  But- 
ler, 146  Iowa,  285,  125  N.  W.  196; 
State  V.  Sullivan,  51  Iowa,  142,  50  N. 
W.  572;  State  v.  Collins,  32  Iowa,  36; 
State  V.  Burton,  63  Kan.  602,  66  Pac. 
633;  State  v.  Scott,  24  Kan.  68;  Ware 
V.  Commonwealth,  140  Ky.  534,  131 
S.  W.  269;  Young  v.  Commonwealth, 
19  Ky.  Law  Eep.  929,  42  S.  W.  1141; 
State  V.  Miller,  125  La.  254,  51  South. 
189;  State  v.  Bouvy,  124  La.  1054, 
50  South.  849;  State  v.  Coleman,  119 
La.  669,  44  South.  338 ;  State  v.  Lind- 
say, 122  La.  375,  47  South.  687; 
Brownell  v'.  People,  38  Mich.  732; 
State  V.  Dee,  14  Minn.  35;  Johnson 
V.  State  (Miss.),  27  South.  880;  State 
T.  Kennedy,  207  Mp.  528,  106  S.  W. 
57;  State  v.  King,  203  Mo.  560,  102 
S.  W.  515;  State  v.  Brown,  63  Mo. 
439;  State  v.  Birks,  199  Mo.  263,  97 
S.  W.  578;  State  v.  Smith,  164  Mo. 
567,  65  S.  W.  270;  State  v.  Hanlon, 
38  Mont.  557,  100  Pac.  1035;  State 
V.  Felker,  27  Mont.  451,  71  Pae.  668; 
State  V.  Shadwell,  22  Mont.  569,  57 


Pac.  281;  Basye  v.  State,  45  Neb.  261, 
63  N.  W.  811;  People  v.  Taylor,  177 
N.  Y.  237,  69  N.  E.  534;  People  v. 
Gaimari,  176  N.  Y.  84,  68  N.  B.  112 ; 
State  V.  Baldwin,  155  N.  C.  212,  71 
S.  E.  212;  State  v.  Byrd,  121  N.  C. 
684,  28  S.  E.  353;  Offit  v.  State,  5 
Okl.  Cr.  48,  113  Pae.  554;  Reed  v. 
State,  2  Okl.  Cr.  589, '103  Pae.  1042; 
Morris  v.  Territory,  1  Okl.  Cr.  617, 
99  Pac.  760,  101  Pac.  Ill;  State  v. 
Horseman,  52  Or.  572,  98  Pae.  135; 
State  V.  Dodson,  4  Or.  64;  Common- 
wealth V.  Lenox,  3  Brewst.  (Pa.)  249; 
Pitzhugh  V.  State,  8  Tenn.  258;  Hull 
V.  State,  74  Tenn.  249;  Burnam  v. 
State  (Tex.  Cr.),  133  S.  W.  1045; 
Simpson  v.  State,  48  Tex.  Cr.  328,  87 
S.  W.  826;  Glover  v.  State  (Tex.  Cr.), 
107  S.  W.  854;  St.  Clair  v.  State,  49 
Tex.  Cr.  479,  92  S.  W.  1095;  Lewis 
V.  Commonwealth,  78  Va.  732;  Str.te 
V.  Gushing,  14  Wash.  527,  53  Am.  St. 
Bep.  883,  45  Pae.  145 ;  State  v.  Evans, 
33  W.  Va.  417,  10  S.  E.  792;  Wallace 
V.  United  States,  162  U.  S.  466,  40 
L.  Ed.  1039,  16  Sup.  Ct.  Eep.  859; 
Allison  V.  United  States,  160  U.  S. 
203,  40  L.  Ed.  395,  16  Sup.  Ct.  Bep. 
252;  Beg.  V.  Weston,  14  Cox  C.  C. 
346. 
38  State  v.  Abbott,  8  W.  Va.  741. 
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many  arguments  and  authorities  in  favor  of  its  exclusion, 
and  comparatively  but  few  the  other  way.  Long,  C.  J.,  in 
a  New  Mexico  case,^"  said:  "It  is  not  doubted,  where  there 
is  any  evidence  which  tends  to  show,  even  in  the  slightest 
degree,  that  the  deceased  at  the  time  of  the  killing  was 
advancing  in  a  threatening  manner  on  the  defendant,  or 
occupied  a  menacing  attitude  towards  him,  or  made  the 
slightest  move  towards  attack,  or  did  any  act  indicating  a 
present  intent  to  do  defendant  great  bodily  harm,  that  in 
such  cases  evidence  of  prior  threats  by  deceased  against 
the  prisoner,  and  communicated  to  him,  would  be  competent 
evidence  to  be  weighed  by  the  jury.  The  courts  should  be 
careful  about  excluding  evidence  of  this  character,  and  may 
do  so  only  when  there  is  an  entire  absence  of  such  circum- 
stances. If  there  is  even  slight  evidence  to  indicate  that 
the  act  of  killing  was  done  under  a  present,  reasonable 
apprehension  to  himself  of  great  bodily  harm,  prior  threats 
should  not  be  excluded. ' '  Wharton  says :  *"  "  Certainly,  if 
such  evidence  is  offered  to  prove  that  defendant  had  a 
right  to  kill  the  deceased,  there  being  no  proof  of  hostile 
demonstration  by  the  deceased,  then  it  is  irrelevant.  No 
man  has  a  right  to  take  another's  life  if,  by  appealing  to 
the  law,  he  can  avoid  the  encounter;  for  if  A.  threatens 
B.'s  life,  and  the  threat  is  known  to  B.,  his  duty  is  to  have 
A.  arrested  by  due  process  of  law,  not  to  shoot  him.  On 
the  other  hand,  if  the  question  is  as  to  which  party  is  the 
assailant,  then  it  is  admissible  to  prove  by  prior  declara- 
tions of  either  that  the  attack  was  one  he  intended  to  make. 
If  defendant  knew  beforehand  that  his  life  was  threatened, 
he  should  have  applied  to  the  law  for  redress."  Even 
when  the  threats  were  not  communicated  to  the  defendant 
they  may  be  proved  when  self-defense  is  the  defense,  as 
tending  to  show  that  the  deceased  was  in  fact  the  ag- 
gressor. "Evidence  of  communicated  threats  is  intended 
to  shed  light  upon  the  mental  attitude  of  the  prisoner  to- 
ss Thomason  v.  Territory,  4  N.  M.  4)  Wharton  on  Hoinieide,  §§  694, 
150,  13  Fac.  223.                                         695. 
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wards  the  deceased  when  homicide  occurred;  nncominimi- 
cated  threats  are  evidence  of  the  mental  attitude  of  the 
deceased  toward  the  prisoner."*^  They  can  be  used  also 
to  show  who  began  the  affray  and  to  corroborate  evidence 
of  communicated  threats.*^  For  any  of  these  purposes 
such  evidence  is  always  relevant.^^     And  in  such  cases  the 


«  state  V.  Evans,  33  W.  Va.  417, 
10  S.  E.  792;  People  v.  Arnold,  15 
Gal.  481;  Stokes  v.  People,  53  N.  Y. 
164,  13  Am.  Bep.  492;  Roberts  v. 
State,  68  Ala.  156,  163;  Wilson  v. 
State,  30  Fla.  242,  17  L.  B.  A.  654,  11 
South.  556 ;  May  v.  State,  90  Ga.  793, 
17  S.  E.  108;  Young  v.  ,  Common- 
wealth, 19  Ky.  Law  Bep.  929,  42  S. 
W.  1141;  Johnson  v.  State,  54  Miss. 
430;  State  v.  Smith,  164  Mo.  567,  65 
S.  W.  270;  State  v.  Tarter,  26  Or. 
38,  37  Pac.  53;  State  v.  Gushing,  14 
Wash.  527,  53  Am.  St.  Bep.  883,  45 
Pac.  145;  Wiggins  v.  People,  93  U. 
S.  465,  23  L.  Ed.  941. 

42  Territory  v.  Hall,  10  N.  M.  545, 
62  Pac.   1083. 

43  Howard  v.  State  (Ala.),  55 
South.  255;  Crumpton  v.  State,  167 
Ala.  4,  5-2  South.  605 ;  Turner  v.  State, 
160  Ala.  40,  49  South.  828;  Wilson 
V.  State,  140  Ala.  43,  37  South.  93; 
Pitman  v.  State,  22  Ark.  354;  People 
V.  Farley,  124  Gal.  594,  57  Pac.  571; 
People  V.  Tamkin,  62  Gal.  468;  Peo- 
ple V.  Thomson,  92  Gal.  506,  28  Pae. 
589;  Babcock  v.  People,  13  Golo.  515, 
22  Pae.  817;  Davidson  v.  People,  4 
Colo.  145;  Wilson  v.  State,  30  Fla. 
234,  17  L.  E.  A.  654,  11  South.  556; 
Warrick  v.  State,  125  Ga.  133,  53  S. 
E.  1027;  Pittman  v.  State,  92  Ga. 
480,  17  S.  E.  856;  May  v.  State,  90 
Ga.  794,  17  S.  E.  108;  Keener  v. 
State,  18  Ga.  194,  63  Am.  Dec.  269; 
Xeathery  v.  People,  227  HI.  110,  81 
N.  E.  16;  Campbell  v.  People,  16  HI. 
17,  61  Am.  Dec.  49;  Duncan  v.  State, 
171  Ind.  444,  86  N.  E.  641;  Leverich 


V.  State,  106  Ind.  277,  4  N.  E.  852; 
Holler  v.  State,  37  Ind.  57,  10  Am. 
Bep.  74;  Helms  v.  United  States,  2 
Ind.  Ter.  595,  52  S.  W.  60;  State  v. 
Blee,  133  Iowa,  725,  111  N.  W,  19; 
State  V.  Helm,  92  Iowa,  540,  61  N. 
W.  246;  State  v.  Elliott,  45  Iowa, 
486;  State  v.  Spendlove,  44  Kan.  1, 
24  Pac.  67;  State  v.  Brown,  22  Kan. 
222;  Hargis  v.  Commonwealth,  135 
Ky.  578,  123  S.  W.  239;  Wheeler  v. 
Commonwealth,  120  Ky.  697,  27  Ky. 
Law  Bep.  1090,  87  S.  W.  1106 ;  Miller 
T.  Commonwealth,  89  Ky.  653,  10  Ky. 
Law  Bep.  672,  10  S.  W.  137;  Hart 
y.  Commonwealth,  85  Ky.  77,  7  Am. 
St.  Bep.  576,  2  S,  W.  673,  8  Ky.  Law 
Bep.  714;  State  v.  Barksdale,  122  La. 
788,  791,  48  South.  264;  State  v.  Will- 
iams, 40  La.  Ann.  168,  3  South.  629; 
State  V.  Eisher,  33  La.  Ann.  1344; 
People  V.  Cook,  39  Mich.  236,  33  Am. 
Bep.  380;  Sinclair  v.  State,  87  Miss. 
330,  112  Am.  St.  Bep.  446,  2  L.  B. 
A.,  N.  S.,  553,  39  South.  522;  Prine 
V.  State,  73  Miss.  838,  19  South.  711; 
Bell  V.  State,  66  Miss.  192,  5  South. 
389;  Johnson  v.  State,  54  Miss.  430; 
State  V.  Birks,  199  Mo.  263,  97  S.  W. 
578;  State  v.  Downs,  91  Mo.  19,  3 
S.  W.  219 ;  State  v.  Alexander,  66  Mo. 
148;  State  v..  Elkins,  63  Mo.  159; 
State  V.  Pelker,  27  Mont.  451,  71  Pac. 
668;  State  v.  Shadwell,  26  Mont.  52, 
66  Pac.  508;  State  v.  Jackman,  29 
Nev.  403,  91  Pac.  143;  Territory  v. 
Hall,  10  N.  M.  545,  62  Pae.  1083; 
People  v.  Bodawaia,  177  N.  Y.  408,  70 
N.  E.  1;  Stokes  v.  People,  53  N.  Y. 
164,  13  Am.  Bep.  492;  State  v.  Byrd, 
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accused  himself  may  give  evidence  of  the  threats.**  When 
the  good  faith  of  a  party  is  in  issue,  the  proof  is  not  confined 
to  circumstances  from  which  such  good  faith  may  be  in- 
ferred, but  the  witness  may  state  directly  that  he  acted  in 
good  faith.*^ 

§  147  (146).  Facts  apparently  collateral  to  repel  the 
inference  of  accident. — We  have  already  had  occasion  to 
refer  incidentally  to  this  part  of  our  subject.**  There  is  a 
class  of  cases,  perhaps  hardly  distinct  in  principle  from 
these  already  referred  to,  in  which  it  becomes  necessary 
to  show  that  the  act  under  inquiry  was  not  accidental;  and 
in  which  it  may  be  relevant  to  show  that  such  act  formed 
a  part  of  a  series  of  similar  occurrences  in  each  of  which 
the  person  doing  the  act  was  concerned.*''  Thus  in  actions 
of  homicide  by  poison  or  other  secret  mode  it -has  been  held 
admissible,  in  order  to  repel  the  inference  of  accident,  to 
prove  other  mysterious  or  unexplained  deaths  in  the  same 
household;**    Where  the  prisoner  was  charged  with  mur- 

121  N.  C.  684,  28  S.  E.  353;  State  v.  «  Bowlus   v.   State,   130   Ind.  227, 

Turpin,   77   N.  C.  473,  24  Am.  Eep.  28  N.  E.  1115. 

455;    Dickson  v.   State,   39   Ohio    St.  «  Snow  t.   Paine,   114   Mass.   520. 

73 ;  Saunders  v.  State,  4  Okl.  Cr.  264,  See  §  158,  'post,  and  cases. 

Ill  Pac.  965;   State  v.  Doris,  51  Or.  «  §  143  et  seq.,  ante. 

136,  16  L.  E.  A.,  N.  S.,  660,  94  Pac.  «  State  v.  Lapage,  57  N.  H.  245, 

44;    State   v.    Tarter,   26   Or.   38,   37  24  Am.  Eep.  69,  and  note;  People  f. 

Pac.   53;    State  v.  Keuyon,   18  R.  I.  Shulman,   80  N.  Y.  373,  note;    Com- 

217,  26  Atl.  199 ;  State  v.  Faile,  43  S.  monwealth  v.  Bradford,  126  Mass.  42 ; 

C.  52,  29  S.  E.  798 ;  Little  v.  State,  Goersen  v.  Commonwealth,  99  Pa.  388 ; 

65  Teun.  491 ;  Pate  v.  State,  54  Tex.  Hope  v.  People,  83  N.  Y.  418,  38  Am. 

Cr.   491,  113   S.,  W.  757;    Stewart  v.  Eep.  460;  Steph.  Ev.,  art.  12. 

State,  36  Tex.  Cr.  130,  35  8.  W.  985;  48  Hawes   v.    State,   88   Ala.   37,   7 

Levy  V.  State,  28  Tex.  App.  203,  19  South.  302;  People  v.  Craig,  111  Cal. 

Am.  St.  Eep.  826,  12  S..W.  596;  State  460,  44  Pac.  186;   Jaynes  v.  People, 

V.  dishing,  14  Wash.  527,  53  Am.  St.  44  Colo.  535,  99  Pac.  325;   Turner  v. 

Eep.  883,  45  Pac.  145;  Wliite  v.  Ter-.  State,    102    Ind.    425,   1    N.    E.   869; 

ritory,  3  Wash.  Ter.  397,  19  Pac.  37 ;  People  v.  Hofeman,  142  Mich.  531,  105 

State  V.  Evans,  33  W.  Va.  417,  10  S.  N.  W.  838;   People  v.  Giddings,  159 

E.   792;    State  v.   Abbott,   8   W.   Va.  Mich.  523,  18  Ann.  Cas.  844,  124  N. 

741 ;  Allison  v.  United  States,  160  XJ.  W.  546 ;  People  v.  Seaman,  107  Mich. 

S.  203,  40  L.  Ed.  395,  16  Sup.  Ct.  Eep.  348,  61  Am.  St.  Eep.  326,  65  N.  W. 

252;  Wiggins  v.  People,  93  U.  S.  465,  203;   State  v.  Plunkett,  64  Me.  534; 

23  L.  Ed.  941.  State  v.  Neagle,  66  Me.  468;  Common- 
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der  by  stryclinine  poisoning,  it  was  held  that  evidence  that 
a  member  of  the  family  where  prisoner  lived  had  also  died 
from  the  effects  of  the  same  poison  should  properly  be  con- 
sidered by  the  jury  on  the  question  of  whether  the  second 
death  was  accidental.  Pinney,  J.,  in  that  case*^  gave  an 
elaborate  resume  of  the  leading  English  authorities,  and 
among  them  Pollock,  C.  B.,^"  in  a  case  of  arsenic  poisoning, 
who  held  that  such  evidence  was  receivable  for  the  purpose 
of  proving — first,  that  the  death,  whether  felonious  or  not, 
was  occasioned  by  arsenic;  second,  that  the  domestic  his- 
tory of  the  family  during  the  period  that  other  deaths  oc- 
curred was  receivable  to  show  that  during  that  time  arsenic 
had  been  taken  by  four  members  of  it,  with  a  view  to  en- 
able the  jury  to  determine  as  to  whether  such  taking  was 
accidental  or  not;  and  Baron  Alderson  and  Mr.  Justice 
Talfourd  concurred  in  this  opinion.  Where  the  prisoner 
was  charged  with  the  murder  of  one  of  his  daughters, 
the  theory  of  the  prosecution  was  that  the  defendant  con- 
ceived that  the  lives  of  his  wife  and  of  their  children, 
who  had  all  died  under  suspicious  circumstances,  stood 
between  him  and  the  consummation  of  a  second  marriage, 
and  hence  that  the  motive  which  prompted  the  murder  of 
each  of  them  was  the  same.  There  was  evidence  tending 
strongly  to  support  this  theory,  and  to  show  that  the  death 
of  each  one  of  the  victims  was  but  a  part  of  a  system  in 
which  the  lives  of  all  were  involved,  and  in  the  working  out 

wealth   V.    Bradford,    126    Mass.    42;  Penriee  v.   State    (Tex.   Cr.),   105   S. 

Commonwealth  V.  Eobinson,  146  Mass.  W.   797;    Hall  v.   State,   31   Tex.   Cr. 

571,  16  N.  E.  452;  Knights  t.  State,  565,  21  S.  W.  368;  EdelhofE  v.  State, 

58  Neb.  225,  76  Am.  St.  Eep.  78,  78  5  Wyo.  19,  36  Pac  627;  Zoldoske  v. 

N.  W.  508;  State  v.  Sparks,  79  Neb.  State,   82  Wis.   580,  52   N.   W.   778; 

511,  114  N.  W.  598,  79  Neb.  504,  113  Reg.  v.  Heesom,  14  Cox.  C.  C.  40;  Eeg. 

N.  W.  154;  People  v.  Wood,  3  Park.  v.  Eoden,  12  Cox  C.  C.  630;   Eeg.  v. 

Cr.   (N.  Y.)    681;   Shriedley  v.  State,  Cotton,  12  Cox  C.  C.  400 ;  Eeg.  v.  Rieh- 

23  Ohio   St.   130;    State  v.   Germain,  ardson,    2   Fost.    &   F.   343;    Eeg.    v. 

54  Or.  395,   103  Pac.  521;   Common-  Geering,  18  L.  J.  M.  C.  215;  Eex  v. 

wealth   T.   Birriolo,   197   Pa.    371,   47  Mogg,  4  Car.  &  P.  420;  Eex  v.  Voke, 

Atl.   356;    Goersen  v.  Commonwealth,  1  Euss.  &  Ey.  531;   King  v.  United 

99  Pa.  388;  Commonwealth  v.  Bell,  States,  112  Fed.  988,  50  C.  G.  A,  647. 
166  Pa.  405,  31   Atl.   123 ;    Common-  49  Zoldoske  v.  State,  supra. 

wealth  V.  Valverdi,  218  Pa.  7,  66  Atl.  50  Eeg.  v.  Geering,  supra. 

877;  State  v.  McDonald,  14  R.  I.  270; 
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of  which,  to  the  accomplishment  of  defendant's  ulterior 
purpose,  the  life  of  each  was,  in  substantially  the  same 
manner,  ruthlessly  sacrificed.  Under  these  circumstances, 
all  evidence  going  in  any  way  to  connect  the  defendant  with 
the  murder  of  his  wife,  or  of  one  of  his  daughters,  was 
relevant  to  the  issues  involved  on  his  trial  for  the  murder 
of  another  daughter  and  was  properly  admitted.^^  On  an 
indictment  for  malicious  shooting,  it  has  been  held  relevant 
to  show  that  the  accused  had  twice  shot  at  the  prosecutor 
on  the  same  day.°^  On  an  indictment  for  the  murder  of 
one  Ira  MuUins,  a  witness  testified  that  about  three  weeks 
before  the  killing  of  Mullins  there  had  been  a  previous  at- 
tempt to  kill  him.  On  writ  of  error  the  court  of  appeals 
said  that  the  fact  that  Ira  Mullins '  house,  and  bed  in  which 
he  was  lying,  were  fired  into  about  three  weeks  before  the 
killing  was  important,  material,  and  proper  evidence  in 
view  of  the  testimony  of  sundry  witnesses  that  the  pris- 
oner, over  and  over  again,  mentioned  it  in  a  way  showing 
that  he  had  done  it  himself,  or  had  procured  it  to  be  done. 
He  said  to  a  witness  Noah  Hubbard:  "Ira  Mullins  offered 
one  hundred  dollars  to  have  me  killed  on  Saturday,  and 
his  bed  was  shot  into  on  Sunday;  but  I  was  over  in 
Kentucky."  He  said  to  another  witness  Dock  Swindall: 
"Some  time  after  he  had  offered  the  reward  to  have  me 
killed  somebody  shot  into  his  bed,  but  it  wasn't  me," 
and  laughed.  His  declarations  to  three  other  witnesses 
about  the  shooting  into  the  bed  of  Ira  Mullins,  to  the 
same  effect,  made  the  evidence  of  the  fact  of  shooting 
into  the  bed  of  Ira  Mullins  admissible.®*  On  the  charge 
of  burning  a  house  for  the  insurance  money,  it  is  relevant 
to  show  that  the  accused  had  previously  lived  in  several 
other  houses  in  which  fires  had  occurred  for  which  he 
had  received  the  insurance  money.^*  Statements  by  the 
accused  foretelling  a  series  of  fires,  of  which  the  one  charged 
to  him  formed  a  part,  are  relevant,  and  it  has  also  been 

5t  Hawea  v.   State,   88   Ala.   37,   7           03  Taylor  v.  Commonwealth,  90  Va. 

South.  302.  109,  17   8.  E.   812.     See,   also,  Shaw 

02  Bex  y.  Voke,  Euss.  &  E.   C.   C.       v.  State,  60  Ga.  246. 

531.  64  Eex  V.  Gray,  4  Fost.  &  F.  1102. 
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held  that  the  fact  of  the  accused  having  been  seen  previ- 
ously near  a  hay- rick  with  a  gun  in  his  hand  was  relevant 
on  a  charge  of  firing  the  same  rick  by  discharging  his  gun 
close  to  it.°^  In  a  recent  case  the  property  destroyed  by 
fire  was  a  hotel  building  occupied  by  the  accused  as  tenant. 
She  owned  the  hotel  furniture,  which  was  mortgaged  for 
twelve  hundred  dollars,  and  two  of  the  questions  to  which  ob- 
jection was  made  related  to  the  amount  of  insurance  on  the 
hotel  furniture  held  by  her,  and  her  application  for  additional 
insurance  shortly  before  the  fire  in  question.  This  evidence 
was  clearly  competent  as  tending  to  show  a  motive  for  incen- 
diarism on  accused's  part.  The  state  was  also  permitted  to 
prove  that,  during  the  tenancy  of  the  accused  of  four  or 
five  months,  four  different  fires  had  occurred  in  the  hotel 
with  attendant  circumstances  indicating  an  incendiary  ori- 
gin. The  evidence  tended  to  implicate  her  and  was 
proper.^'  On  the  trial  of  an  indictment  for  keeping  a 
hawdy -house,  it  is  relevant  to  show  repeated  arrests  and 
convictions  of  girls  at  the  house  of  the  accused  on  the  charge 
of  being  prostitutes,  and  generally  of  the  bad  character  and 
conduct  of  the  frequenters."'' 

55  Martin    v.    State,    28    Ala.    71;  v.  People,  5  Thomp.  &  C.  (N.  Y.)  539, 

Mitchell  V.  State,   140  Ala.  118,   103  62  N.  Y.  117,  20  Am.  Eep.  464;  Carn- 

Am.  St.  Rep.  17,  37  South.  76;   Mc-  cross    v.    People,    1    N.    Y.    Or.    518'; 

Swean    v.    State,    113    Ala.    661,    21  State  v.  Thompson,  97  N.  C.  496,  1 

South.  211;  People  v.  Hiltel,  131  Cal.  S.  E.  921;  State  v.  AUen,  149  N.  C. 

577,  63  Pac.  919;  People  v.  Lattimore,  458,  62  S.  E.  597;  State  v.  McCall,  131 

86  Cal.  403,  24  Pac.  1091;  People  v.  N.  C.  798,  42  S.  B.  894;  State  v.  Smith, 

Shainwold,  51  Cal.  468;   Chapman  v.  55  Or.  408,  106  Pao.  797;  Kramer  v. 

State,    112    Ga.    56,    37    S.    E.    102;  Commonwealth,  87  Pa.  299;   State  v. 

Hinkle  v.  State,  174  Ind.  276,  91  N.  E.  Hallock,  70  Vt.  159,.  40  Atl.  51;  State 

1090;  Commonwealth  V.  McCarthy,  119  v.   Ward,   61   Vt.    153,   17   Atl    483; 

Mass.    354;    Commonwealth   v.   Brad-  Eeg.    v.    Gray,   4    Fost.    &   F.    1102; 

ford,   126   Mass.  42;    State  v.   Jones,  Reg.  v.  Bailey,  2   Cox  C.  C.  811. 
171  Mo.  401,  94  Am.  St.  Rep.  786,  71  56  Hinkle  v.  State,  suvrd. 

S.  W.  680;  Knights  v.  State,  58  Neb.  57  Toney  v.  State,  60  Ala.  97;  De- 

225,   76   Am.   St.  Eep.   78,   7S  N.  W.  martini  v.  Anderson,  127  Cal.  38,  59 

508;  State  v.  McMahon,  17  Nev.  365,  Pae.  207;  Cadwell  v.  State,  17  Conn. 

30  Pac.  1000;  People  v.  Bush,  4  Hill  467;    King    v.    State,    17    Fla.    183; 

(N.  Y.),  133;   McDermott  v.  People,  Mahalovitch    v.    State,    54    Ga.    217; 

5    Park.    Cr.    (N.    Y.)    102;    Wright  Coleman   v.    State,   5    Ga.   App.    766, 

V.  People,  1  N.  Y.  Cr.  462;  Woodford  64  S.  E.  828  j  McConnell  v.  State,  2 
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§148(147).  Character  —  When  relevant.  —  It  seems 
hardly  credible  that  in  this  twentieth  century  cases  have 
still  to  be  decided  and  text-books  written  about  the  recep- 
tion of  evidence  of  character  in  ordinary  suits.  We  use 
the  words  "character"  and  "reputation"  interchangeably, 
though  they  are  not,  strictly  speaking,  synonymous.  Yet 
only  so  recently  as  1910  there  was  an  illustration  of  the 
necessity  for  appellate  watchfulness.  An  action  to  recover 
land  was  brought  by  two  brothers  named  Quinalty  against 
Temple  and  others.  The  plaintiffs  were  the  sons  and  heirs 
of  John  Quinalty,  who  died  in  1855.  The  defendants 
claimed  title  under  a  deed  from  one  Forbes  to  one  Barrett 
dated  1837,  containing  a  recital  that  it  was  of  "land  which 
he  [Forbes]  purchased  from  John  Quinalty  by  deed  bear- 
ing date  October  7,  1836,  now  delivered  to  the  present  pur- 


Ga.  App.  445,  58  S.  E.  546;  Parker 
V.  People,  94  111.  App.  648;  Wins- 
low  V.  State,  5  Ind.  App.  306,  32 
N.  E.  98;  Garrison  v.  State,  14 
Ind.  287;  Whitlock  v.  State,  4  Ind. 
App.  432,  30  N.  E.  934;  State  v. 
Burns,  145  Iowa,  588,  124  N.  W.  600; 
State  V.  Porter,  130  Iowa,  690,  107 
N.  W.  923;  State  v.  Toombs,  79  Iowa, 
741,  45  N.  W.  300;  Walker  v.  Com- 
monwealth, 117  Ky.  727,  79  S.  W. 
191 ;  State  v.  West,  46  La.  Ann.  1009, 
15  South.  418;  State  v.  Boardman,  64 
Me.  523;  Beard  v.  State,  71  Md.  275, 
17  Am.  St.  Eep.  536,  4  L.  E.  A. 
675,  17  Atl.  1044 ; '  Commonwealth  v. 
Dam,  107  Mass.  210;  People  v.  Russell, 
110  Mieh.  46,  67  N.  W.  1099;  State 
T.  Smith,  29  Minn.  193,  12  N.  W. 
524;  State  v.  Keithley,  142  Mo.  App. 
417,  127  S.  W.  406;  State  v.  Price, 
115  Mo.  App.  656,  92  S.  W.  174; 
Clementine  v.  State,  14  Mo.  112;  State 
V.  Hendricks,  15  Mont.  194,  48  Am. 
St.  Rep.  666,  39  Pac.  93;  Drake  v. 
State,  14  Neb.  535,  17  N.  W.  117; 
State  V.  McGregor,  41  N.  H.  407; 
State  V.  Baans,  77  N.  .1.  L.  123,  7l 
Atl.  Ill;  State  v.  Kelly,  76  N.  J.  L. 


576,  70  Atl.  342;  Eoop  v.  State,  58 
N.  J.  L.  479,  34  Atl.  749;  People  v. 
Jones,  129  App.  Div.  772,  113  N.  Y. 
Supp.  1097;  People  v.  Hulett,  61  Hun, 
620,  15  N.  Y.  Supp.  630;  Harwood  v. 
People,  26  N.  Y.  190,  84  Am.  Dec. 
175;  Commonwealth  v.  Bunnell,  20 
Pa.  Super.  51 ;  Commonwealth  v. 
Sarves,  17  Pa.  Super.  407;  Common- 
wealtli  V.  Murr,  7  Pa.  Super.  389 ; 
State  V.  Cambron,  20  S.  D.  282,  105 
N.  W.  241;  Hickman  v.  State,  59 
Tex.  Cr.  88,  126  S.  W.  1149;  Stone  v. 
State,  47  Tex.  Cr.  575,  85  S.  W.  808; 
Wimberly  v.  State,  53  Tex.  Cr.  11, 
108  S.  W.  384;  Sullivan  \.  State,  75 
Wis.  650,  44  N.  W.  647 ;  United  States 
V.  Stevens,  4  Craneh  C.  C.  341,  27  Fed. 
Cas.  No.  16,391 ;  United  States  v.  Mc- 
Dowell, 4  Craneh  C.  C.  423,  26  Fed. 
Cas.  No.  15,671;  United  States  t. 
Jourdine,  4  Craneh  C.  C.  338,  26  Fed. 
Cas.  No.  15,499;  Botts  v.  United 
States,  •165  Fed.  50,  12  Ann.  Cas.  271, 
83  C.  C.  A.  646;  United  States  v. 
Burch,  1  Craneh,  36,  Fed.  Cas.  No. 
14,683;  United  States  v.  MeCormick, 
4  Craneh,  104,  Fed.  Cas.  No.  15,661. 
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chaser  who  hereby  acknowledges  the  receipt  thereof." 
The  question  submitted  to  the  jury,  therefore,  was  whether 
the  recital  in  the  deed  to  Barrett  that  Quinalty  had  con- 
veyed the  land  to  Forbes  was  true  or  untrue.  Unless  the 
jury  was  satisfied  of  its  truth,  they  were  instructed  to  find 
for  the  plaintiffs.  The  defendants,  to  sustain  and  support 
the  truth  of  the  recital,  were  permitted  to  prove,  against 
the  objection  and  exception  of  the  plaintiffs,  that  John 
Forbes  who  conveyed  to  Barrett,  was  a  man  of  good  rep- 
utation "for  honesty  and  fairness  in  his  business  trans- 
actions," and  that  the  witness  never  heard  "his  in- 
tegrity in  land  transactions  questioned."  Evidence  as  to 
the  general  character  of  John  Forbes  was  offered  and  re- 
ceived, of  course,  on  the  theory  that  a  man  of  good  char- 
acter for  fairness  in  business  transactions  would  not  prob- 
ably represent  by  a  recital  in  a  paper  signed  by  him  that 
the  land  had  been  conveyed  to  him,  when  it  had  not  been. 
Circuit  Judge  Shelby  said:  "If,  as  a  witness  on  the  stand, 
he  had  testified  to  the  recited  facts,  the  same  argument 
would  apply — that  his  statement  would  be  supported  and 
strengthened  by  proof  of  his  general  good  character  for 
truth  and  veracity;  yet  it  is  well  settled  that  evidence  of 
the  good  character  of  a  witness,  whose  character  has  not 
been  attacked,  is  not  admissible.  Until  an  attack  is  made  on 
it,  the  character  of  a  witness  is  not  in  question.  The  same 
is  true  as  to  the  character  of  a  defendant  in  a  civil  suit, 
where  the  nature  of  the  action  itself  does  not  involve  his 
general  character;  therefore  evidence  of  his  character  can- 
not be  received  to  contradict  an  imputation  of  dishonesty 
or  fraud.  Even  if  the  position  of  Forbes  was  analogous  to 
that  of  a  witness,  his  evidence  could  not  be  bolstered  and 
supported,  no  attack  having  been  made  on  him,  by  proof 
of  his  general  good  character.  "^^  Since,  then,  it  is  still 
necessary  to  deal  with  what  should  be  a  legal  axiom,^®  we 

58  Quinalty  v.  Temple,  176  Fed  67,  made  substantive  law  of  it.     The  Cali- 

27  L.  E.  A.,  N.  S.,  1114,  99  G.  C.  A.  fornia  Code  of  Civil  Procedure  has  it 

375.  in  these  words:   "§2053.     Evidence  of 

69  Most    of    the    code    states    have  the  good  character  of  a  party  is  not 
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must  inquire,  under  wliat  circumstances  is  the  character  of 
a  litig-ant  relevant  as  evidence?  If  it  is  charged  that  a 
party  has  been  guilty  of  an  unlawful  or  of  an  immoral  act, 
the  fact  that  he  is  known  to  have  many  times  committed 
similar  acts  would  no  doubt  be  a  circumstance  which  would 
in  the  ordinary  affairs  of  life  weigh  heavily  against  him. 
In  popular  estimation  few  facts  are  more  potent  in  deter- 
mining the  merits  of  any  claim  than  the  character  of  the 
respective  litigants;  and  yet  it  is  the  general  rule  of  law 
that  in  civil  actions  the  character  of  the  parties  is  irrele- 
vant. However  just  the  inferences  which  might  in  manj^ 
cases  be  drawn  as  to  the  merits  of  the  controversy  from 
the  character  of  the  parties,  such  inferences  are  too  vague 
and  unreliable  for  that  degree  of  certainty  which  should 
prevail  in  legal  tribunals.^"     Character  is  not  relevant  in 


admissible  in  a  civil  action,  nor  of  a 
witness  in  any  action,  until  the  char- 
acter of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue 
involves  his  character." 

60  Davis  V.  Sanders,  133  Ala.  275, 
32  Sou,th.  499;  Lord  v.  Mobile,  113 
Ala.  360,  21  South.  366;  Powers  v. 
Armstrong,  62  Ark.  267,  35  S.  W. 
228;  Vance  v.  Eichardson,  110  Cal. 
414,  42  Pac.  909 ;  Humphrey  v.  Hum- 
phrey, 7  Conn.  116;  Atlanta  etc.  E. 
Co.  V.  Smith,  94  Ga.  107,  20  S.  B. 
763;  Kozlowski  v.  Chicago,  113  111. 
App.  513;  Cummins  v.  Crawford,  88 
111.  312,  30  Am.  Eep.  558;  Mark  v. 
Merz,  53  HI.  App.  458;  Grose  v.  Eut- 
ledge,  81  111.  2S6;  Ellwood  v.  Walter, 
103  111.  App.  219;  Walker  v.  State,  6 
Blaekf.  (lud.)  1;  Haun  v.  Wilson,  28 
Ind.  296 ;  Church  v.  Drummond,  7  Ind. 
17;  Barton  v.  Thompson,  56  Iowa, 
571,  41  Am.  Eep.  119,  9  N.  W.  899; 
Porter  v.  Whitlock,  142  Iowa,  66,  120 
N,  W.  649;  Southern  Kansas  B.  Co. 
V.  Bobbins,  43  Kan.  145,  23  Pac.  113; 
Chesapeake  etc.  By.  Co.  v.  Biddle,  24 
Ky.  Law  Eep.  1687,  72  S.  W.  22 ; 
Omer  v.  Commonwealth,  95  Ky.  353,  25 
S.  W.  594;   Eevill  v.   Pettit,   3   Met. 


(Ky.)  314;  Sickra  v.  Small,  87  Me. 
493,  47  Am.  St.  Eep.  344,  33  Atl.  9; 
Dunham  v.  Eackliff,  71  Me.  345; 
Thayer  v.  Boyle,-  30  Me.  475;  Brooke 
V.  Berry,  2  Gill  (Md.),  83;  Colburn 
V.  Marble,  196  Mass.  376,  124  Am.  St. 
561,  82  N.  E.  28;  Lamagdelaine  v. 
Tremblay,  162  Mass.  339,  39  N.  E, 
38;  Commonwealth  v.  Worcester,  3 
Pick.  (Mass.)  461;  McQuisten  v.  De- 
troit etc.  E.  Co.,  150  Mich-.  332,  113 
N.  W.  1118;  Adams  v.  ElsefEer,  132 
Mich.  100,  92  N.  W.  772;  Wolf  v. 
Troxell,  94  Mich.  573,  54  N.  W.  383; 
Fahey  v.  Crotty,  63  Mich.  383,  6 
Am.  St.  Eep.  305,  29  N.  W.  876; 
Leinkauf  v.  Brinker,  62  Miss.  255,  52 
Am.  Eep.  183;  Black  v.  Epstein,  221 
Mo.  286,  120 -S.  W.  754;  Milan  Bank 
V.  Bichmond,  235  Mo.  532,  139  S.  W. 
352;  Stewart  v.  Watson,  133  Mo. 
App.  44,  112  S.  W.  762;  Boggs  v. 
Lynch,  22  Mo.  563;  Alkire  Grocer  Co. 
V.  Taggart,  78  Mo.  App.  166;  Dudley 
V.  McCluer,  65  Mo.  241,  27  Am.  Eep. 
273;  Diers  v.  Mallon,  46  Neb.  121, 
50  Am.  St.  Eep.  598,  64  N.  W.  722; 
Dame  v.  Kenuey,  25  N.  H.  318;  Mat- 
thews V.  Huntley,  9  N.  H.  146; 
Houghtaling  v.  Kilderhouse,  1  N.  Y. 
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civil  action  for  assault  and  battery,®^  nor  in  actions  for 
trespass,*'^  trover,^^  negligence,"^  or  dlvorce,^^  nor  in  an 


530;  Jacobs  v.  Duke,  1  E.  D.  Smith 
(N.  Y.),  271;  Senecal  v.  Thousand 
Island  Steamboat  Co.,  79  Hun,  574, 
29  N.  Y.  Supp.  884;  Bowerman  v. 
Bowerman,  76  Ilun,  46,  27  N.  Y. 
Supp.  579;  Pratt  v.  Andrews,  4  N. 
Y.  493;  Fowler  v.  Aetna  P.  Ins.  Co., 
6  Cow.  (N.  Y.)  673,  16  Am.  Dec. 
460;  Butler  v.  South  Carolina  etc. 
K.  Co.,  130  N.  C.  15,  40  S.  E.  770; 
Jeffries  v.  Harris,  3  Hawksy  (10  N, 
C),  105;  Maroom  v.  Adams,  122  N. 
C.  222,  29  S.  E.  333;  Sayen  v.  Ryan, 
9  Ohio  C.  C.  631;  Baltimore  etc.  K. 
Co.  V.  Colvin,  118  Pa.  230,  12  Atl. 
337;   Anderson  y.  Long,   10  Serg.  & 

B.  (Pa.)  55;  Zitzer  v.  Merkel,  24  Pa. 
408;  Battles  v.  Laudenslager,  84  Pa. 
446;  Hampson  v.  Taylor,  15  E.  1.  83, 
8  Atl.  331,  23  Atl.  732;  McKenzie  v. 
Allen,  3  Strob.  (S.  C.)  546;  Conti- 
nental Nat.  Bank  v.  First  Nat.  Bank, 
108  Tenn.  374,  68  S.  W.  497;  McHay 
V.  Peterson,  52  Tex.  Civ.  App.  195, 
113  S.  W.  981;  Electric  Co.  v.  Jones 
(Tex.  Civ.  App.),  129  S.  W.  863; 
Hurst  V.  Benson  (Tex.  Civ.  App.),  71 
S.  W.  417;  Donaldson  v.  Dobbs,  35 
Tex.  Civ.  App.  439,  80  S.  W.  1084; 
Tipton  V.  Thompson,  21  Tex.  Civ. 
App.  143,  50  S.  W.  641;  Jackson  v. 
Martin  (Tex.  Civ.  App.),  41  S.  W. 
837;  Wright  v.  McKee,  37  Vt.  161; 
Lander  v.  Seaver,  32  Vt.  114,  76 
Am.  Dec.  156;  Hall  v.  Elgin  Dairy 
Co.,  15  Wash.  542,  46  Pac.  1049; 
Claiborne  v.  Chesapeake  &  0.  E.  Co., 
46  W.  Va.  363,  33  S.  E.  262;  Quinalty 
V.  Temple,  176  Fed.  67,  27  L.  E.  A., 
N.  S.,  1114,  99  C.  C.  A.  375;  Morgan 
v.  Barnhill,  118  Fed.  24,  55  C.  C.  A. 
1;  Ketland  v.  Bissett,  1  Wash.  144, 
14  Fed.  Cas.  No.  7742;  Thompson  v. 
Bowie,  4  Wall.  (U.  S.)  463,  18  L. 
Ed.  423;  Ketland  v.  Bissett,  1  Wash. 

C.  C.  144,  14  Fed.  Cas.  No.  7742. 
Among  the  late  cases  are:  Dennis  v. 

Evidence  I — 48 


Columbia  etc.  P.  Co.  (S.  C),  76  S. 
E.  711;  Cudlipp  v.  Cummings  Exp. 
Co.  (Tex.  Civ.  App.),  149  S.  W.  444; 
Hatch  V.  Bayless,  164  Mo.  App.  216, 
146  S.  W.  839;  Word  v.  Houston  Oil 
Co.  (Tex.  Civ.  App.),  144  S.  W.  334; 
Volker  v.  State  (Ind.),  97  N.  E.  422. 
See,  also,  Shoffner  v.  Fink,  163  Mo. 
App.  113,  145  S.  W.  504  (in  claim 
against  decedent's  estate);  Taylor  v. 
Heft,  150  App.  Div.  509,  135  N.  Y. 
Supp.  450  (in  claim  for  board,  evi- 
dence of  immoral  relation  between 
parties  irrelevant) ;  Pierce  v.  Cole 
(Me.),  85  Atl;  567  (action  of  de- 
ceit); Mcintosh,  V.  McNair  (Or.),  126 
Pac.  9  (evidence  in  action  for  price 
of  property  that  seller  was  perfunc- 
toay  in  payment  of  his  debts  irrele- 
vant); Strother  v.  McParland,  166 
Mo.  App.  364,  148  S.  W.  988,  in  ac- 
tion for  conversion  of  property  that 
plaintiff  and  his  wife  were  "tax 
dodgers."  See  extended  note  to 
State  V.  Hull,  20  L.  K.  A.  609-619, 
on  the  general  subject  of  proof  of 
cliaracter,  discussed  in  this  and  in  the 
succeeding  section. 

61  Thompson  v.  Church,  1  Eoot 
(Conn.),  312;  Elliott  v.  Eussell,  92 
Ind.  526;  Givens  v.  Bradley,  3  Bibb 
(Ky.),  192,  6  Am.  Dec.  646;  Fahey 
V.  Crotty,  63  Mich.  388,  6  Am.  St. 
Eep.  305,  29  N.  W-  876 ;  Willis  v.  For- 
rest, 2  Duer  (N.  Y.),  310;  Porter  v. 
Seller,  23  Pa.  424,  62  Am.  Dec.  341; 
Barton  v.  Bruley,  119  Wis.  326,  96 
N.  W.  815. 

62  Cummins  v.  Crawford,  88  111. 
312,  30  Am.  Eep.  558. 

63  Wright  V.  McKee,  37  Vt.  161. 

64  Commonwealth  v.  Worcester,  3 
Pick.  462;  Boggs  v.  Lynch,  22  Mo. 
563. 

65  Ward  V.  Herndon,  5  Port.  (Ala.) 
382;  Humphrey  v.  Humphrey,  7 
Conn.  116;  Berdell  v.  Berdell,  80  111. 
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action  by  physician  for  fees,^^  nor  is  evidence  of  plain- 
tiff's had  repute  relevant  in  a  civil  action  for  assault  and 
battery.^^  Evidence  of  character  in  such  cases  has  but  a 
remote  bearing  as  proof  to  show  that  the  act  in  question 
has  or  has  not  been  committed.  It  is  uncertain  in  its 
nature,  because  true  character  is  ascertained  with  difficulty, 
and  those  who  are  called  to  testify  are  reluctant  to  dis- 
parage the  influential  and  often  too  willing  to  disparage  one 
under  a  cloud.^*  The  learned  judge  in  the  case  above  re- 
ferred to  said:^**  "At  best,  such  evidence  is  a  mere  matter 
of  opinion,  and,  in  matters  of  opinion,  witnesses  are  apt  to 
be  influenced  by  prejudice  or  partisanship,  of  which  they 
may  be  unconscious,  or  by  the  opinions  of  those  who  first 
approach  them  on  the  subject.  The  introduction  of  such 
evidence,  in  civil  cases,  to  bolster  the  character  of  parties 
and  witnesses  who  hdve  not  been  impeached,  would  make 
trials  intolerably  tedious  and  greatly  increase  the  expense 
and  delay  of  litigatioii."""    If  in  all  cases  of  contract  and 


604;  Washburn  v.  Washburn,  5  N. 
H.  195.  In  O'Bryan  v.  O'Bryan,  13 
Mo.  16,  53  Am.  Dec.  128,  the  court 
admitted  evidence  of  general  good 
character  where  the  charge  was  adul- 
tery, holding  that  it  was  essentially 
a  criminal  charge. 

68  Jeffries  v.  Harris,  3  Hawks  (jST. 
C),  105. 

8T  Drohn  v.  Brewer,  77  111.  280; 
Bruce  v.  Priest,  5  Allen  (Mass.),  100; 
Corning  v.  Corning,  6  N.  Y.  97. 

68  Shakespeare's  keen  insight  is 
expressed  in 

"Even  so  may  Angelo 
In  all  his  dressings,  characters,  titles, 
forms 

Be  an  arch  villain." 
— Measure  for  Measure.  Act.  V,  So.  1. 

"Reputation   is   an  idle   and  most 

false    imposition;    oft    got    without 

merit,  and  lost  without  deserving." 

—Othello,  Act  II,  So.  S. 


69  Circuit  Judge  Shelby  in  Quin- 
alty  V.  Temple,  supra, 

TO  To  carry  the  matter  still  fur- 
ther, evidence  was  permitted  to 
show  the  character  of  the  plaintiffs' 
father.  The  elder  Quinalty  said  the 
witness  "danced,  drank  whisky  and 
played  the  fiddle."  Surely  those  at- 
tacking this  character  were  "break- 
ing jests  as  braggarts  do  their 
blades."  It  was  seriously  put  that 
"evidence  of  the  traits,  characteris- 
tics, propensities,  habits  and  general 
manners  of  life  of  Quinalty  was  very 
material  and  relevant  upon  this  is- 
sue," that  is  to  say,  that  because 
Quinalty  was  a  rover  and  danced  and 
drank  whisky  and — anathema  mnran 
atha — played  the  fiddle,  it  was 
seriously  put  he  was  not  likely  to 
retain  ownership  of  land,  and  there- 
fore the  recital  by  a  stranger  was  to 
be  accepted  as  true  by  a  jury,  who 
were  asked  to  deny  the  plaintiffs 
their  rights  1 
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tort  such  evidence  were  to  be  received,  the  result  would  be 
more  dependent  on  the  popularity  of  the  party  than  on  the 
merits.  The  testimony  would  consist  largely  of  matters 
of  opinion  and  be  greatly  affected  by  bias  and  partisanship 
and  would  cause  intolerable  delay  and  expense.  In  a  civil 
action  for  assault  the  proof  was  offered  of  defendant's 
character  as  a  quarrelsome  man.  The  court  said:  "The 
general  character  is  not  in  issue.  The  business  of  the  court 
is  to  try  the  case,  and  not  the  man;  and  a  very  bad  man 
may  have  a  very  righteous  cause.  "'^^  For  still  more 
obvious  reasons  the  character  of  the  parties  is  generally 
irrelevant  in  actions  on  contracts. '^^  In  actions  based  on 
negligence  it  is  irrelevant  to  prove  that  the  plaintiff  or 
the  defendant  has  on  similar  occasions  been  careful  or 
negligent ;  in  like  manner  it  is  irrelevant  to  show  that  either 
party  has  hitherto  had  the  reputation  of  being  prudent  or 
negligent. ''' 

§  148a  (147).  Same — Criminal  cases. — ^In  criminal  cases 
it  is  obvious  from  the  discussion  on  the  presumption  of 
innocence  that  it  is  not  open  to  the  prosecution  to  touch 
upon  the  character  of  the  accused  in  the  original  case  as 
presented  to  the  court  ;'^*  or,  as  it  was  well  said  in  a  Cali- 

71  Thompson    v.    Church,    1    Boot  12   Ann.   Cas.   150,   43     South.    312; 

(Conn.),  312.     See  notes  to  O'Bryan  Mann  v.  State,  22  Fla.  600;  McLeod 

V.  O'Bryan,  53  Am.  Dec.  133;  Barton  v.   State,   128   Ga.   17,   57   S.   E.   83; 

V.  Thompson,  41  Am.  Eep.  120.  Pound  v.  State,  43   Ga.   88;   Wilcox 

■72  Battles  V.  Landenslager,  84  Pa.  v.  United  States,  7  Ind.  Ter.  86,  103 

446.  S.  W.  774;   State  v.  Thompson,  127 

73  Tenney  v.  Tuttle,  1  Allen  Iowa,  440,  103  N.  W.  377;  State  v. 
(Mass.),  185;  Hays  v.  Millar,  77  Pa.  Rainsbarger,  71  Iowa,  746,  31  N. 
?38,  18  Am.  Eep.  445;  Hill  v.  Snyder,  W.  865;  State  v.  Thurtell,  29  Kan. 
44  Mich.  318;  Dunham  v.  Rackliff,  148;  Newman  v.  Commonwealth,  28 
71  Me.  345.  Ky.   Law   Eep.   81,   88   S.   W.    1089; 

74  Harrison  v.  State,  37  Ala.  154;  Young  v.  Commonwealth,  6  Bush 
Ware  v.  State,  91  Ark.  555,  121  S.  (Ky.),312;  Commonwealth  v.  Hardy, 
W.  927;. People  v.  Smith,  9  Cal.  App.  2  Mass.  303;  State  v.  Beckner,  194 
644,  99  Pac.  1111;  People  v.  Fair,  Mo.  281,  3  L.  R.  A.,  N.  S.,  535,  91 
43  Cal.  137;  State  v.  Nussenholtz,  S.  W.  892;  State  v.  Nelson,  98  Mo. 
76  Conn.  92,  55  Atl.  589;  State  v.  414,  11  S.  W.  997;  Carter  v.  State, 
Lodge,  9  Houst.  (Del.)  542,  33  Atl.  36  Neh.  481,  54  N.  W.  853;  State  v. 
3.12;    Clinton    v.    State,    53    Fla.    98,  Lapage,  57  N.  H.  245,  24  Am.  Rep. 
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fomia  case,'^^  it  is  not  competent  to  the  prosecution  to 
initiate  the  inquiry,  and  that  it  is  only  after  the  prisoner 
has  elected  to  put  his  character  in  issue,  by  calling  wit- 
nesses and  adducing  evidence  in  its  distinctive  support,  that 
the  prosecution  is  permitted  to  follow  and  disprove  the 
evidence  so  offered,  if  it  can.  "Nor  is  the  prisoner  to  be 
held  to  have  thus  led  the  way,  and  opened  up  her  character 
to  the  attack  of  the  prosecution,  merely  because  the  case 
made  or  attempted  in  the  defense  is  rendered  more  for- 
midable when  considered  in  connection  with  the  good  char- 
acter—good  in  the  sense  of  not  being  bad — which  the  law 
assumes  the  prisoner  to  possess  in  cases  in  which  no  evi- 
dence upon  the  subject  of  general  character  is  offered. 
The  presumption  of  a  character  of  ordinary  fairness,  with 
which  the  law  clothed  her  for  the  purposes  of  the  case,  was 
one  to  the  benefit  of  which  she  was  entitled,  and  which 
could  not  be  put  in  peril  unless,  discarding  the  presump- 
tion thus  afforded  her,  she  had  elected  to  put  it  distinctly 
in  issue,  and  so  constitute  it  a  fact  to  be  determined  by  the 
jury  as  other  facts  in  issue  were  to  be  determined. ' '  ''^     Of 

69;  People  v.  Springer,  137  App.  Div.  States  v.  Kenneally,  26  Fed.  Gas.  No. 

•304,  122  N.  Y.  Supp.  194-  Adams  v.  15,522,    5    Biss.    122;    United   States 

People,  9  Hun  (N.  Y.),  89;  State  v.  v.  Warner,  28  Fed.  Gas.  No.   16,642, 

Barrett,  151  N.  C.  665,  65  S.  B.  894;  4  Cranch  C.  0.  342;  Beg.  v.  Eowton, 

State  V.  Hare,  74  N.  0.  591;  Hamil-  10  Cox  C.  C.  26,  11  Jur.,  N.  S.,  325, 

ton  V.  State,  34  Ohio  St.  82;   State  L.  &  C.  520,  34  L.  J.  M.  C.  57,  11 

V.  Hull,   18   R.   I.   207,  20  L.   E.   A.  L.  T.,  N.  S.,  745,  13  Wkly.  Rep.  436; 

609,  26  Atl.  191;  Bays  v.  State,  50  Rex.  v.  Long,  11  Quebec  K.  B.  328. 

Tex.  Or.  548,  99  S.  W.  561;  Puryear  T5  People  v.  Fair,  43  Gal.  137. 

V.  State,  50  Tex.  Gr.  454,  98  S.  W.  70  Whenever  the  defendant  chooses 

258;    Melton   v.   State,   47   Tex.    Cr.  to   call  witnesses  to  prove  his  gen- 

451,  83  S.  W.  822;  Moore  v.  State,  46  eral  character  to  be  good,  the  prose- 

Tex.  Or.  54,  79  S.  W.  565;  Martin  v.  cution   may   offer   witnesses    to   dis- 

State,  44  Tex.  Cr.  279,  70  S.  W.  973;  prove  their  testimony.     But  it  is  not 

Dimry  v.  State,  41  Tex.  Cr.  272,  53  competent  for  the  prosecution  to  go 

S.   W.    853;    State   v.    Glark,   64   W.  into  the  inquiry  uutil  the  defendant 

Va.  625,  63  S.  E.  402;  State  v.  Grove,  has  voluntarily  put  his  character  in 

61  W.  Va.  697,  57  S.  E.  296;  United  issue:     Commonwealth"  v.   Hardy,    2 

States  V.  Garrigo,  25  Fed.   Gas.  No.  Mass.  817.     A  prisoner  on  trial  may 

14,735,   1   Cranch   G.   G.   49;    United  show   what   his    reputation    Is,   and 

States  V.  Jourdine,  26  Fed.  Gas.  No.  then  the   question    is    Open    to    the 

15,499,  4  Granch  C.  C.  338;   United  prosecution,  and  for  the  jury  to  de- 
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course  the  rule  does  not  apply  where  a  particular  trait  of, 
character  in  a  third  person  is  to  be  established,  such  as  the 
chastity  of  a  prosecutrix/'  The  inquiry  in  criminal  cases 
is  limited  to  the  particular  characteristic  trait  displayed  ini 
the  alleged  commission  of  the  offense  for  which  the  accused 
is  being  tried.  Phillips  says  -J^  "  On  a  charge  of  stealing 
it  would  be  irrelevant  and  absurd  to  inquire  into  the  pris- 
oner's loyalty  or  humanity;  on  a  charge  of  high  treason, 
it  would  be  equally  absurd  to  inquire  into  his  honesty  and 
punctuality  in  private  dealings.  Such  evidence  relates  to 
principles  of  moral  conduct,  which,  however  they  might 
operate  on  other  occasions,  would  not  be  likely  to  operate 
on  that  which  is  alone  the  subject  of  inquiry.  It  would  not 
afford  the  least  presumption  that  the  prisoner  might  not 
have  been  tempted  to  commit  the  crime  for  which  he  is 
tried,  and  is,  therefore,  totally  inapplicable  to  the  point  in 
question."'^®  Once,  however,  the  accused  puts  in  evidence 
of  character,  it  is  open  to  the  prosecution  to  rebut  it.*" 


termine      like    ,  other      controverted 
facts:  People  v.  Bodine,  1  Denio  (N. 

y.),  314. 

77  People  V.  Kuapp,  42  Mich.  267, 
36  Am.  Rep.  438,  3  N.  W.  927. 

78  Phillips  on  Ev.  490. 

79  South  etc.  E.  Co.  v.  Chappell, 
61  Ala.  527;  United  States  v.  Chung 
Sing,  4  Ariz.  217,  36  Pae.  205;  Kee 
V.  State,  28  Ark.  155;  People  v.  Fair, 
43  Cal.  137;  People  v.  Moan,  65  Gal. 
532,  4  Pac.  545;  People  v.  Josephs,  7 
Cal.  129;  State  v.  Conlan,  3  Penne. 
(Del.)  218,  5  Atl.  95;  Stamper  v. 
Griffin,  12  Ga.  450;  State  v.  Heacoek, 
106  Iowa,  191,  76  N.  W.  654;  State 
V.  Kinley,  43  Iowa,  294;  Carr  v.  State, 
135  Ind.  1,  41  Am.  St.  Eep.  408, 
20  L.  E.  A.  863,  34  N.  B.  533 ;  State 
V.  Bloom,  68  Ind.  54,  34  Am.  Rep. 
247;  Kahlenbeck  v.  State,  119  Ind. 
118,  21  N.  E.  460;  Walker  v.  State, 
102  Ind.  502,  1  N.  E.  8i56;  Young 
T.  Commonwealth,  6  Bush  (Ky.), 
312;    Clement   T.   Kimball,   98   Mass. 


535;  Commonwealth  v.  Nagle,  157 
Mass.  554,  32  N.  E.  861-;  Westbrooks 
v;  State,  76  Miss.  710,  26  South. 
491 ;  State  v.  Dalton,  27  Mo.  13 ; 
Basye  v.  State,  45  Neb,  261,  63  N. 
W.  811 ;  State  v.  Snover,  63  N.  J.  L. 
382,  43  Atl.  1059;  People  v.  Benedict, 
66  Hun,  629,  21  N.  Y.  Supp.  58 ;  State 
V.'  Staton,  114  N.  C.  813,  19  S.  E.  96 ; 
Clements  v.  Eogers,  95  N.  C.  248; 
Griffin  v.  State,  14  Ohio  St.  55;  Com- 
monwealth V.  Irwin,  1  Clark  (Pa.), 
344;  Marshall  v.  Mitchell,  59  S.  C. 
523,  38  S.  E.  158 ;  Mullinax  v.  Pyron 
(Tex.  Civ.  App.),  123  S.  "W.  1139; 
Eankin  v.  Busby  (Tex.  Civ.  App.  1894), 
25  S.  W.  678;  Loekhart  v.  State,  3 
Tex.  App.  567;  State  v.  Surry,  23 
Wash.  655,  63  Pac.  557;  Edgington 
V.  United  States,  164  U.  S.  361,  41 
L.  Ed.  467,  17  Sup.  Ct.  Eep.  72. 

80  Carson  v.  State,  128  Ala.  58,  29 
South.  608;  Weaver  v.  State,  83  Ark. 
119,  102  S.  W.  713;  People  v.  Fair, 
43  Cal.  137;  Posey  v.  United  States, 
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§149(148).  Qualifications  of  the  rule  —  Libel  and 
slander. — ^We  have  shown  that  the  evidence  of  character  is 
generally  inadmissible  with  regard  to  the  cause  of  action 
,or  defense  as  the  case  may  be.  But  although  in  civil  ac- 
tions evidence  of  character  is  not  admissible  to  sustain  the 
cause  of  action  or  defeat  a  recovery,  there  is  a  class  of  ac- 
tions in  which,  from  the  nature  of  the  issue,  evidence  of 
character  is  relevant  as  to  the  measure  of  damages.  Per- 
haps this  is  most  frequently  illustrated  in  actions  for 
slander  or  libel.  Lord  EUenborough  long  since  tersely 
stated  the  doctrine  which  still  prevails:  "Certainly  a  per- 
son of  disparaged  fame  is  not  entitled  to  the  same  measure 
of  damages  with  one  whose  character  is  unblemished, 
and  it  is  competent  to  show  that  by  the  evidence."*^ 
In  a  leading  American  case*^  Brewer,  J.,  puts  it  a  little 
better.  After  stating  the  effect  of  a  libelous  statement 
on  a  man,  honest  and  of  good  repute,  he  proceeds :  ' '  Now 
if  it  so  happens  that  my  life  has  been  dishonest  and 
impure,  and  you  charge  me  with  that,  and  prove  that  that  is 
the  fact,  then  I  am  entitled  to  nothing,  for  you  have  simply 
made  public  the  actual  truth.  So,  on  the  other  hand,  if, 
whatever  may  have  been  my  actual  life,  the  community 
here  believes  that  I  am  dishonest,  that  I  am  impure,  then 
your  statement  to  that  effect  makes  very  little  impression 
upon  my  reputation ;  the  people  already  believe  it,  already 

26  App.  D.  C.  302;  Cook  v.  State,  46  L.  R.  A.,  N.  S.,  346,  92  Pac.  939;  Beg. 

Fla.   20,   35  South.   665;   Brantley   v.  v.  Hughes,  1  Cox  CO.  44;  Keg.  v.  Row- 

State,  133  Ga.  264,  65  S.  E.  426;  State  ton,  L.  &  C.  520,  34  L.  J.  M.  C.  57; 

V.  Beatty,  45  Kan.  492,  25  Pac.  899;  Reg.  v.  Burt,  5  Cox  0.  C.  284;  Ling  v. 

Commonwealth  v.  Hardy,  2  Mass.  303;  Rouse  (1904),  1  K.  B.  (Eng.)  184. 

People    v.    Marks,    90   Mich.    555,    51  8i  v.   Moor,   1   Maule  &  S. 

N.  W.   638;   State  v.  Boyd,   178  Mo.  284,  105  Eng.  Reprint,  106;   Georgia 

2,  76  S.  W.  979;  Bicster  v.  State,  65  v.    Bond,    114   Mich.    196,    72    N.   W. 

Neb.   276,   91   N.  W.  416;    People  v.,  232;   Sickra  t.  Small,  87  Me.  493,  47 

White,  14  Wend.  (N.  Y.)   Ill;   State  Am.  St.  Rep.  344,  33  Atl.  9;  Hearne 

V.  Cloninger,  149  N.  C.  &67,  63  S.  E.  v.  De  Young,   132  Cal.   357,  64  Pae. 

154;   State  v.  Laxton,  76  N.  C.  216;  576;     Rowland    v.     Blake     Co.,     156 

Holloway  v.   State,  45   Tex.   Cr.   303,  Mass.  543,  31  N.  E.  656. 
77   S.   W.   14;    State   v.   Marfaudille,  82  Edwards  v.   Kansas   City   Times 

48  Wash.  117,  15  Ann.,  gas.  584,  14  Co.,  32  Fed.  813. 
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think  that  it  is  so,  and  so  I  have  not  suffered,  my  reputa- 
tion has  not  been  damaged  by  your  statement.  Now  go  a 
little  further;  suppose  it  be  true  that  I  am  known  in  the 
community,  and  justly  so,  as  a  common  drunkard,  a  bar- 
room loafer,  one  that  every  man  despises  as  he  meets,  and 
one  of  you  should  circulate  or  publish  a  statement  against 
me  that  I  had  told  a  lie,  or  that  I  had  stolen  money.  That 
may  not  have  been  my  reputation  before.  People  may 
simply  have  looked  upon  me  as  a  mere  wreck,  a  dissipated 
and  worthless  man,  and  may  not  have  looked  upon  me  as 
one  who  was  a  liar  or  a  thief.  Of  course,  in  a  certain  sense, 
by  the  publication  or  statement  you  have  injured  my  rep- 
utation ;  you  have  gotten  people  to  believe  I  am  worse  than 
they  thought  me  before;  but,  on  the  other  hand,  if  I  had 
such  a  reputation,  how  naturallj^  you  would  say:  'Well, 
it  does  not  hurt  much.'  People  thought  of  me  about  as 
badly  before  as  they  do  after  the  statement ;  my  character 
and  reputation  in  the  community  is  not  worth  much;  you 
cannot  hurt  that  which  is  already  badly  injured."  And  in- 
asmuch as  the  action  for  libel  or  slander  is  brought  for  the 
injury  to  the  reputation  the  less  valuable  that  reputation 
is,  the  less  proportionate  damage  is  suffered.*^  So  that 
with  a  view  to  mitigate  the  damages  the  defendant  may 
show  that  the  plaintiff,  although  injured  by  the  libel  or 
slander,  was  injured  by  reason  of  his  previous  character 
to  an  extent  for  which  a  small  sum  by  way  of  damages  will 

83  In  the  case  last  cited  the  learned  to  what  it   was  in  that   community; 

judge  thus  applies  his  reasoning.     He  you  have   also   the  testimony   of   one 

says :    "Now,  that  thought  comes  right  witness  in  which  he  says  that  he  saw 

into    this    ease.     The    defendant  says  this    plaintiff    and   her    brother    hav- 

that  the  plaintiff's  character  is  bad;  ing    improper    intercourse.     If    it   be 

that  her  reputation  in  the  community  true  that  she  did  have  that  incestu- 

was  not  that  of  a  pure,  truthful,  hon-  ous  intercourse  with  her  brother,  then, 

est,  upright  woman;   and  though  this  although    it    may    not    be    true    that 

specific  charge  may  not  be  technically  she  was  pregnant  as  a  result  of  that 

true,  yet  she  was  not  hurt  much,  b.e-  intercourse,  your  common  sense   tells 

cause  it  only  added  to  a  bad  reputa-  you  her  reputation  was  not  badly  in- 

tion     that     she    had    already.     Now,  jured;  she  has  suffered  very  little  by 

in  respect  to  her  reputation,  you  have  this  additional  charge." 
the   testimony   of  these   witnesses   as 
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compensate.  But  in  such  cases  the  evidence  must  be  con- 
fined to  the  general  reputation  of  the  plaintiff,  before  the 
publication  of  the  slander  or  libel,  and  such  reputation 
cannot  be  shown  by  specific  instances  of  his  misconduct.'* 


84  Scott  V.  MoKinnish,  15  Ala.  662 ; 
Fuller  V.  Dean,  31  Ala.  654;  Hearne 
V.  De  Young,  132  Cal.  357,  64  Pae. 
576;  Jones  v.  Duchhow,  87  Cal.  109, 

23  Pae.  371,  25  Pac.  256;  Republican 
Pub.    Co.   T.   Mosman,    15   Colo.   399, 

24  Pae.  1061;  Treat  v.  Browning,  4 
Conn.  408,  10  Am.  Dec.  156;  Brun- 
son  V.  Lynde,  1  Koot  (Conn.),  354; 
Cox  V.  Strickland,  101  Ga.  482,  28 
S.  E.  655;  Dowie  v.  PridcUe,  216  Dl. 
553,  3  Ann.  Cas.  526,  75  N.  E.  243; 
Corning  v.  DoUmeyer,  123  111.  App. 
188 ;  Sheahan  v.  Collins,  20  111.  325,  71 
Am.  Dec.  271;  Tracy  v.  Hacket,  19 
Ind.  App.  133,  65  Am.  St.  Rep.  398, 
49  N.  E.  185;  Burke  v.  Miller,  6 
Blackf.  (Ind.)  155;  Hanners  v.  Mc- 
Clelland, 74  Iowa,  318,  37  N.  W.  389 ; 
Fletcher  v.  Burroughs,  10  Iowa,  557; 
Haag  V.  Cooley,  33  Kan.  387,  6  Pae. 
S85;  Campbell  v.  Bannister,  79  Ky. 
205;  Eastland  v.  Caldwell,  2  BiblD 
(Ky.),  21,  4  Am.  Dec.  668;  Kendriek 
\\  Kemp,  6  Mart.,  N.  S.  (La.),  500; 
Sickra  v.  Small,  87  Me.  493,  47  Am. 
St.  Rep.  344,  33  Atl.  9;  Ridley  v. 
Perry,  16  Me.  21;  Howland  v.  Blake 
Mfg.  Co.,  156  Mass.  543,  568,  31  N. 
E.  656;  Mahoney  v.  Belford,  132 
Mass.  393;  Parkhurst  v.  Ketchum,  6 
Allen  (Mass.),  406,  83  Am.  Dec.  639; 
Georgia  v.  Bond,  114  Mich.  196,  72 
N.  W.  232;  Thibault  r.  Sessions,  101 
Mich.  279,  59  N.  W.  624;  Sanford 
V.  Rowley,  93  Mich.  119,  52  N.  W. 
1119;  Davis  v.  Hamilton,  88  Minn.  64, 
92  N.  W.  512;  Simmons  t.  Holster, 
13  Minn.  249;  Hess  v.  Gansz,  90  Mo. 
App.  439;  Adams  v.  Hannon,  3  Mo. 
222 ;  Anthony  v.  Stephens,  1  Mo.  254, 
13  Am.  Dec.  497;  Powers  v.  Pres- 
groves,    38    Miss.    227;    Bernstein    v. 


Singer,  1  App.  Div.  63,  36  N.  Y.  Supp. 
1093;  Calkins  v.  Colburn,  10  N.  Y.  St. 
778;  Andrews  v.  Vanduzer,  11  Johns. 
(N.  Y.)  38;  Root  v.  King,  7  Cow. 
(N.  Y.)  613;  Duval  v.  Davey,  32 
Ohio  St.  604;  Dewit  v.  Greenfield,  5 
Ham.  (Ohio)  225;  Neeb  v.  Hope,  111 
Pa.  145,-  155,  2  Atl.  568;  Frazier  v. 
Pennsylvania  Ry.  Co.,  38  Pa.  104,  80 
Am.  Dee.  467,  469;  Wetherbee  v. 
Marsh,  20  N.  H.  561,  51  Am.  Dee. 
244;  Lamos  v.  Snell,  6  N.  H.  413, 
25  Am.  Dee.  468;  Pier  v.  Speer,  73 
N.  J.  L.  633,  64  Atl.  161;  Sayre  v. 
Sayre,  25  N.  J.  L.  235;  Sowers  v. 
Sowers,  87  N.  C.  303;  Tick  v.  Whit- 
field, 2  Hayw.  (N.  G.)  222;  Folwell 
V.  Providence  Journal  Co.,  19  R.  I. 
551,  37  Atl.  6;  Eifert  v.  Sawyer,  1 
Nott  &  M.  (S.  C.)  511,  10  Am.-  Dec. 
633;  Freeman  v.  Price,  2  Bail.  (S.  C.) 
115;  Hackett  v.  Brown,  2  Heisk. 
(Tenn.)  264;  Lambert  v.  Pharis,  3 
Head  (Tenn.),  622;  Knapp  v.  Camp- 
bell, 14  Tex.  Civ.  App.  199,  36  S.  W. 
765;  Lowe  v.  Herald  Co.,  6  Utah,  175, 
21  Pac.  991;  Bridgman  v.  Hopkins, 
34  Vt.  532;  Adams  v.  Lawson,  17 
Gratt.  (Va.)  250,  94  Am.  Dec.  455; 
McNutt  V.  Young,  8  Leigh  (Va.),  542; 
Earley  v.  Winn,  129  Wis.  291,  109 
N.  W.  633;  Candrian  v.  Miller,  9S 
Wis.  164,  73  N.  W.  1004;  Maxwell 
V.  Kennedy,  50  Wis.  645,  7  N.  W.  657 ; 
Cunningham  v.  Underwood,  116  Fed. 
803,  53  C.  C.  A.  99 ;  Sun  Printing  etc. 
Assn.  V.  Schenek,  98  Fed.  92.5,  40  C. 
C.  A.  163;  Edwards  v.  Kansas  City 
Times  Co.,  32  Fed.  813;  Turner  ^. 
Poxall,  24  Fed.  Cas.  No.  14,255.  i 
Cranch  C.  C.  324;  Whitney  v.  Jaues- 
ville  Gazette,  29  Fed.  Cas.  No.  17,- 
590,  5  Biss.  330;  Wright  v.  Schroeder, 
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' '  Character  grows  out  of  special  acts,  but  is  not  proved  by 
tbem.  Indeed,  special  acts  do  very  often  indicate  frailties 
and  vices  that  are  altogether  contrary  to  the  character  actu- 
ally established ;  and  sometimes  the  very  frailties  that  may 
be  proved  against  a  man  may  have  been  regarded  by  him 
in  so  serious  a  light  as  to  have  produced  great  improvement 
of  character. "  ^^  Thus  where  slanderous  words  charged 
a  physician  with  a  want  of  skill,  it  was  held  inadmissible 
to  show  by  way  of  mitigation  specific  instances  of  mal- 
practice.*® In  an  action  for  slander  imputing  perjury, 
other  instances  of  perjury  cannot  be  submitted  to  the  jury 
from  which  they  are  to  niake  an  estimate  of  the  plaintiff's 
character.®"  In  an  action  for  slander  proof  that  others 
spoke  the  same  words,  that  the  report  was  current,  is  not 
admissible  in  mitigation  of  damages,*^  nor  that  the  people 
of  the  locality  in  which  the  plaintiff  lived  had  spoken  of  him 
in  opprobrious  terms  ;*^  nor  can  a  defendant  uge  his  own 
bad  character  to  mitigate  the  damages  by  suggesting  that, 
coming  from  a  disreputable  source,  little  harm  was  done."" 
It  is  not  a  defense  to  a  libel  or  slander  that  the  plaintiff 
has  been  guilty  of  offenses  other  than  those  imputed  to  him, 
or  of  offenses  of  a  similar  character;  and  such  facts  are 
not  competent  in  mitigation  of  damages.  The  only  tend- 
ency of  such  proof  is  to  show,  not  that  the  plaintiff's  rep- 
utation is  bad,  but  that  it  ought  to  be  bad."^  It  is  also 
settled  law  that  only  such  facts  are  available  in  mitigation 

30  Fed.  Cas.  No.  18,091,  2  Curt.  548;  89  Kendrick   ».  Kemp,  6  Mart.,  N. 

Leicester    v.    Walter,    3    Camp.    214,  S.    (La.),  500. 

rote,  2  Camp.  251;  Scott  v.  Sampson,  90  Hastings  v.   Stetson,   130   Mass. 

L.  E.  8  Q.  B.  Div.  491 ;  Dodd  v.  Nor-  76. 

ris,  3  Camp.  519.  9l  Sun  Printing  &  Publishing  Assn. 

so  Frazier  v.  Pennsylvania  Ey.  Co.,  ^-  Setenck,  98  Fed.  925,  40  CCA. 

38  Pa.  104,  80  Am.  Dec.  467,  469.  ^^S.     The   strictness  with  which  this 

rule  is  applied  is  shown  m  the  ancient 

86  Swift   V.   Dickerman,    31    Conn.  ^^^^   ^^   Smithies  v.   Harrison,  1  Ld. 


Eaym.    727,    91    Eng.   Eeprint,    1385, 


2S5. 

87  ijuther  V.  Skeen,  8  Jones  (53  N.  and  in  the  modern  cases  of  Andrews 
C),  356.  V.    Van    Duzer,    11    Johns.    (N.    Y.) 

88  Anthony  v.  Stephens,  1  Mo.  254,  38,  and  Parkhurst  v.  Ketchum,  6  Allen 
13  Am.  Dee.  497,  and  note.  (Mass.),  406,  83  Am.  Dec.  639. 
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of  damages  as  were  known  to  the  defendant  at  the  time  of 
the  publication,  and  which  might  have  influenced  him  in 
making  the  defamatory  statements.^^  A  plea  in  mitigation, 
setting  up  competent  defensive  facts,  if  interposed  in  bad 
faith,  may  be  considered  by  the  jury  in  aggravation  of 
damages.®* 

§150(149).     Same  —  Nature   of  proof  —  Pleadings.— 

There  seems  to  be  an  apparently  inextricable  confusion 
existing  as  to  what  evidence  may  be  given  by  the  defendant 
in  libel  or  slander  actions  as  to  the  character  of  the  plain- 
tiff. In  one  century-old  case"*  the  court  was  divided,  but 
the  opinion  of  Kent,  C.  J.,  furnishes  several  propositions 
which  are  good  law  to-day.  He  said:  "As  the  general 
character  of  the  plaintiff  cannot  be  questioned  by  the  plea, 
it  would  seem  to  result,  necessarily,  from  the  received  prin- 
ciple, that  it  might  be  questioned  in  mitigation  of  damages. 
The  character  of  the  plaintiff  must  be  considered  as  com- 
ing in,  at  least  collaterally,  upon  the  trial.  It  is  always 
alleged  as  the  inducement  to  the  action,  and  the  injury  to 
it  is  the  gravamen  complained  of.  In  assessing  the  dam- 
ages, the  jury  must  take  into  consideration  the  general 
character,  the  standing  and  estimation  of  the  plaintiff  in 
society;  for  it  will  not  be  pretended,  that  every  plaintiff 
is  entitled  to  an  equal  sum,  for  the  worth  of  character. 
The  jury  have,  and  must  inevitably  have,  a  very  large  and 
liberal  discretion  in  apportioning  the  damages  to  the  rank, 
condition  and  character  of  the  plaintiff;  and  they  must 
have  evidence  touching  that  condition  and  character,  so 
as  to  have  some  guide  to  their  discretion.  If  the  plaintiff's 
character  comes  collaterally  in  question,  in  an  action  of 
slander,  all  that  the  books  say  in  these  cases  is,  that  you 
cannot  go  into  evidence  of  particular  facts.  There  is  not, 
I  presume,  a  case  to  be  met  with,  in  which  it  is  ruled,  that 

92  Bush  V.  Prosser,  11  N.  T.  347;  94  Foot  v.  Tracy,  1  Johns.  (N.  Y.) 
Hatfield  v.  Lasher,  81  N.  Y.  246.               46. 

93  Cruikshank  v.  Gordon,  118  N,  Y. 
178,  23  N.  B.  457. 
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you  cannot  examine  into  general  character.  Nor  is  there 
any  general  principle  of  law  violated  by  such  examination. 
Every  man  is  supposed^japable  of  supporting  his  general 
character,  though  no  man  is  presumed  to  be  capable  of 
repelling  a  specific  charge,  without  previous  notice;  and 
this  is  the  true  and  rational  distinction  applicable  to  the 
case  before  us."^^  As  to  the  kind  of  repute  admissible, 
however,  there  is  undoubtedly  a  conflict,  and  a  unique  one. 
As  to  the  proof  of  general  reputation  there  seems  to  be 
no  unanimity  as  to  its  admissibility,  and  when  it  comes  to 
reputation  as  to  the  particular  traits  alluded  to  in  the 
charge  the  decisions  are  divided,  so  that  we  have  in  some 
states  the  admission  of  both  kinds  of  testimony  and  in 
others  the  admission  of  the  particular  trait  alone.^®     In 


95  Elsam  V.  Fawoett,  2  Esp.  Cas. 
562,  Bull.  N.  P.  296,  5.  The  case  of 
Dennis  v.  Pawling  (12  Vin.  159,  pi. 
16),  supports  this  view.  That,  says 
Kent,  C.  J.,  in  Poot  v.  Tracy,  ^upra, 
was  an  action  of  slander,  and  Baron 
Price  would  not  allow  any  particular 
credit  to  be  given  of  the  plaintiff,  in 
evidence  on  the  trial;  but  said  that 
if  the  defendant  had  a  mind  to  exam- 
ine to  this,  the  question  must  be  asked 
in  general.  So  in  cases  of  crim.  con., 
the  defendant  has  been  permitted  to 
question  the  general  character  and 
conduct  of  the  plaintiff.  It  appears 
to  me,  therefore,  that  the  admission  of 
sneh  testimony  violates  no  rule  of 
law;  but  is  rather  required  by  the 
general  principle  which  admits  in  evi- 
dence matters  relevant  to  the  cause, 
and  which  could  not  be  pleaded,  and 
allows  the  general  character  of  the 
party  to  be  examined,  when  it  comes  in 
collaterally;  such  evidence  is  essen- 
tial to  guide  the  discretion  of  the 
jury,  and  its  legality  receives  strong 
countenance  from  decisions  bearing  on 
the  question.  It  is  worthy  of  notice 
that  Kent,  C.  J.,  before  whom  the 
case  of  Foot  v.  Tracy,  supra,  had 
been  tried,  on  the  trial    rejected  the 


evidence;  but  on  the  motion  for 
new  trial,  he  held  that  he  had  erred, 
and  that  a  new  trial  should  be 
granted  on  that  ground.  Mr.  Jus- 
tice Spencer,  who  heard  the  argument, 
gave  no  opinion,  having  been  concerned 
as  counsel.  But  in  the  ease  of  Spring- 
stein  y.  Field  (Anthon's  N.  P.  185), 
he  declared  that  he  had  fully  consid- 
ered the  question,  and  had  no  doubt  of 
the  admissibility  of  the  evidence.  Al- 
though the  case  of  Foot  v.  Tracy  was 
not  decided,  it  may  be  safely  said  that 
few  authorities  upon  either  side  of  the 
Atlantic  are  entitled  to  more  respect- 
ful consideration  than  one  sustained 
by  the  deliberate  concurrence  of  Kent 
and  Thompson  and  Spencer.  Since 
the  case  of  Foot  v.  Tracy,  the  ques- 
tion has  been  repeatedly  under  con- 
sideration in  the  state  of  New  York, 
and  it  has  been  uniformly  held  that 
the  evidence  is  admissible:  Sayre  v. 
Sayre,  25  N.  J.  L.  235. 

96  It  is  almost  impossible  to  classify 
the  decisions  by  states  as  to  the  kind 
of  repute  admissible.  Many  of  the 
states  admit  evidence  of  the  particular 
trait  alone,  many  admit  both,  so  that 
reference  to  the  decisions  of  the  par- 
ticular state  is  imperative. 
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consequence  of  this,  the  different  statutory  provisions  of 
the  various  states  must  always  be  looked  to.  Under  the 
former  system  of  pleading,  proof  of  the  reputation  of  the 
plaintiff  before  and  at  the  time  of  publication  could  be 
given  in  mitigation  under  the  general  issue  ;^'^  and  it  has 
been  held  under  the  reformed  procedure  that  while  in  gen- 
eral mitigating  circumstances  must  be  specially  pleaded,  the 
bad  reputation  of  the  plaintiff  may  be  proved  under  the 
general  denial.  This  is  on  the  theory  that  a  party  must 
always  be  prepared  to  sustain  his  general  reputation  when 
it  is  in  issue.®*  So  it  is  presumed  that  he  will  always  be 
able  to  defend  his  character  in  reference  to  that  matter 
wherein  he  alleges  it  to  have  been  wrongfully  assailed."" 

§  150a  (149).  Same — Limitation  of  attack  to  plaititiflf's 
general  reputation. — For  the  easier  consideration  of  an  ad- 
mittedly complex  question  we  propose  to  deal  with  it  under 
the  following  heads:  (a)  Where  the  defendant  is  limited 
in  his  attack  to  the  plaintiff's  general  reputation,  (b) 
Where  he  may  attack  the  plaintiff's  general  reputation 
and  also  give  evidence  in  regard  to  the  feature  of  the 
charge,  the  particular  trait  referred  to  in  the  defamatory 
matter,  (c)  Where  he  is  limited  to  the  particular  trait, 
(d)  The  admissibility  of  rumors,  both  special  and  general, 
of  the  plaintiff's  guilt  of  the  matter  charged.  In  Illinois, 
Ohio,  Pennsylvania,  New  Jersey  and  Wisconsin  it  has  been 
held  that  the  evidence  of  character  is  limited  to  the 
general  reputation.  Green,  C.  J.,  in  a  New  Jersey  case, 
after  an  elaborate  review  of  the  English  cases,  said: 
"Where  the  evidence  is  introduced  for  the  purpose  of  mit- 
igating damges,  on  the  ground  that  plaintiff's  reputation 
has  sustained  but  little  injury,  the  plaintiff's  general  char- 
acter, alone,  should  form  the  subject  of  examination.  The 
question  is  not  what  may  have  been  his  character  in  any 

f 

97  Stone  V.  Varney,  7  Met.  (Mass.)       B •  v.  I ,  22  Wis.  372,  94  Am. 

86,  39  Am.  Dec.  762;  Hamer  v.  Mc-      Dee.  604,  and  note. 

Farlin,  4  Denio  (N.  Y.),  509.  99  Clark  v.  Brown,  116  Mass.  504. 

98  Wilson  T.  Noonan,  35  Wis.  321; 


765  RELEVANCY.  §  150b  (149) 

given  particular,  but  what  was  the  estimation  in  which 
he  was  held  among  his  neighbors  and  acquaintances.  An 
examination  of  the  cases  already  cited  will  show  that  this 
is  the  shape  in  which  the  evidence  is  usually  admitted." 
And  Barnes,  J.,  in  Wisconsin:  "The  defendants  could  not 
mitigate  damages  by  showing  specific  acts  of  wrongdoing 
on  the  part  of  the  plaintiff.  Such  evidence  should  be  con- 
fined to  the  general  bad  character  of  the  plaintiff.""** 

§  150b  (149).  Same — Attack  on  general  reputation  and 
particular  trait. — The  decisions  in  favor  of  the  admissibility 
both  of  evidence  of  general  reputation  and  also  in  regard 
to  the  feature  of  the  charge  are  more  numerous;  and  the 
evidence  may.  tend  either  to  establish  that  the  plaintiff's 
character  is  generally  bad,  or  that  he  has  a  bad  reputation 
with  reference  to  the  kind  of  vice  imputed  in  the  alleged 
slander.^  The  defendant  may  show  that  the  plaintiff's  rep- 
utation in  regard  to  the  particular  crime  or  fault  charged, 
prior  to  the  time  the  alleged  slanderous  words  were  uttered, 
was  bad.  ^  In  slander  the  allegation  of  the  plaintiff 's  char- 
acter is  merely  matter  of  inducement,  and  not  traversable ; 
the  gist  of  the  action  is  the  injury  done  to  it.  In  assessing 
damages  the  jury  must  take  into  estimation  the  plaintiff's 
general  character  and  his  standing  in  society.  The  defendant 
has  a  right  to  go  into  evidence  as  to  the  plaintiff's  general 
moral  character,  and  is  not  to  be  confined  to  evidence  of 
the  particular  species  of  immorality  charged  in  the  words 
laid.*  So  it  has  been  held  that  the  defendant  may  intro- 
duce evidence  in  mitigation  of  damages  that  plaintiff's 
general  reputation  as  a  man  of  moral  worth  is  bad,  and 
may  also  show  that  his  general  reputation  is  bad  with  re- 
spect to  that  feature  of  character  covered  by  the  defama- 

100  storey   v.    Early,    86    HI.    461;  l  Wetherbee  v.  Marsh,  20  K.  H.  561, 

Sayre  v.  Sayre,  25  N.  J.  L.  235;  De-  51  Am.  Dec.  244. 

Witt  V.  Greenfield,  5  Ohio,  225 ;  Stein-  2  B v.  I ,  22  Wis.  372,  94 

man  v.  McWilliams,  6  Pa.  170 ;  Pfister  Am.  Dec.  604. 

T.  Milwaukee  Press  Co.,  139  Wis.  627,  3  Eastland     v.     Caldwell,     2     Bibb 

131  N.  W.  938.  (Ky.),  21,  4  Am.  Dec.  668. 
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tion  in  question.*    Numerous  other  cases  on  these  lines 
are  appended." 

§  150c  (149).  Same— Limitation  of  attack  to  particular 
trait. — There  are  yet  other  decisions  which  limit  the  evi- 
dence of  character  to  the  particula,r  phase  of  it  attacked  in 
the  defamatory  publication.  They  are,  however,  com- 
paratively few  in  number,  and  an  examination  of  them 
will  show  that  in  some  instances  the  opinion  is. an  obiter 
dictum  arising  from  the  rejection  of  evidence  of  specific 
offenses,  and  in  others  because  the  evidence  was  offered 
under  the  plea  of  justification.® 


4  Siekra  v.  Small,  87  Me.  493,  47 
Am.  St.  Bep.  344,  33  Atl.  9. 

5  Wright  V.  Schroeder,  2  Curt.  548, 
30  Fed.  Cas.  No.  18,091;  Fletcher  v. 
Burroughs,  10  Iowa,  567;  Hallowell 
V.  Guntle,  82  Ind.  554;  Siekra  v. 
Small,  87  Me.  493,  47  Am.  St.  Rep. 
344,  33  Atl.  9;  Shilling  v.  Carson,  27 
Md.  175,  92  Am.  Dee.  632;  Leonard  v. 
Allen,  11  Gush.  (Mass.)  241;  Clark 
V.  Brown,  116  Mass.  504;  Peterson  v. 
Morgan,  116  Mass.  350;  Bodwell  v. 
Swan,  3  Pick.  (Mass.)  377;  Randall 
V.  Evening  News  Assn.,  97  Mich.  136, 
56  N.  W.  361;  Clark  v.  Brown,  116 
Mass.  504;  Pinley  v.  Widner,  112 
Mich.  230,  70  N.  W.  433;  Stone  v. 
Varney,  7  Met.  (Mass.)  86,  39  Am. 
Dec.  762;  Warner  v.  Lockerby,  31 
Minn.  421,  18  N.  W.  145,  821;  Lamos 
V.  Snell,  6  N.  H.  413,  25  Am.  Dec.  468; 
Paddock  v.  Salisbury,  2  Cow.  (N.  Y.) 
811;  Duvall  v.  Davey,  32  Ohio  St. 
604;  Conroe  v.  Conroe,  47  Pa.  198; 
Steinman  v.  McWilliams,  6  Barr 
(Pa.),  170;  Drown  v.  Allen,  91  Pa. 
393;  Long  v.  Brougher,  5  Watts 
(Pa.),  439;  Moyer  v.  Moyer,  49  Pa. 
210;  Schulze  v.  Jalonick,  18  Tex.  Civ. 
App.  296,  44  S.  W.  580;  Knapp  v. 
Campbell,  14  Tex.  Civ.  App.  199,  36 
S.  W.  765;  Lowe  v.  Herald  Co.,  6 
Utah,   175,   21   Pac.    991;    Bowen   v. 


Hall,  20  Vt.  232;  Bridgman  v.  Hop- 
kins, 34  Vt.  532;  McNutt  v.  Young, 
8  Leigh  (Va.),  542;  Dillard  v.  Col- 
lins, 25  Gratt.  (Va.)  348;  Wilson  v. 
Noonan,  35  Wis.  321;  Maxwell  v. 
Kennedy,  50  Wis.  645,  7  N.  W.  657; 
Turner  v.  Foxall,  2  Cranch  C.  C.  324, 
24  Fed.  Cas.  No.  14,255. 

6  For  instance,  in  Dillard  v.  Col- 
lins, 25  Gratt.  (Va.)  343,  the  sylla- 
bus says:  "In  an  action  for  slander, 
the  defendant  cannot  inquire  into  the 
social  intercourse  of  the  plaintiff  with 
his  neighbors.  And  where  the  slan- 
der charged  is  for  horse-stealing,  the 
defendant  cannot  introduce  evidence 
of  rumors  as  to  the  plaintiff  or  his 
sons  having  stolen  a  hog."  Whereas 
the  opinion  says:  "The  questions  ruled 
out  by  the  court  below,  which  form 
the  ground  of  these  exceptions,  were 
inquiries  as  to  common  rumors  con- 
necting the  plaintiff  with  hog-stealing, 
and  as  to  the  conviction  of  the  plain- 
tiffs and  his  sons  with  stealing  a  cow 
from  the  witness.  Both  of  these  ques- 
tions were  properly  rejected  by  the 
court.  Under,  the  pleading  in  the 
cause  these  were  not  proper  subjects 
of  inquiry.  The  charge  was  that  the 
plaintiff  was  a  horse-thief.  It  would 
have  been  no  answer,  under  the  plea 
of  justification,  to  show  that  the  plain- 
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§  150d  (149).    Same — Rumors,    special    and    general.— 

A  fourth  class  of  decisions  deals  with  the  admissibility  of 
rumors.  There  is  an  undoubted  conflict  of  opinion  as  to 
whether,  in  mitigation  of  damages,  the  defendant  in  such 
actions  may  prove  other  reports  or  rumors  of  a  nature  to 
raise  a  belief  in  his  mind  that  the  statements  were  true. 
On  the  one  hand,  it  is  urged  that  the  rumors  themselves 
may  have  originated  in  slander,  and  that  character  could 
not  be  protected  if  the  defendant  could  defend  himself,  or 
rediice  the  damages,  on  the  ground  that  he  only  gave  more 
publicity  and  added  the  weight  of  his  character  to  a 
calumny  originated  by  others.  It  is  also  urged  that  the  ad- 
mission of  such  evidence  renders  it  easy,  by  collusion  in  pro- 
curing such  rumors,  to  deprive  the  plaintiff  of  any  possible 
mode  of  redress.  According  to  this  view  such  evidence  is 
held  irrelevant.  Evidence  as  to  the  general  character  of 
the  plaintiff  he  may  at  all  times  encounter,  if  untrue;  and 
if  his    character   be   generally  bad,   independent    of   the 


tiff  had  stolen  a,  hog  or  a  cow,  much 
less  would  it  be  competent  to  prove 
common  rumors  in  the  neighborhood 
that  he  had  been  guilty  of  either  of 
these  crimes."  And  earlier  Virginia 
cases  lay  down  the  rule  correctly,  that 
evidence  of  general  bad  character  is 
always  admissible  in  mitigation  of 
damages:  McNutt  v.  Young,  8  Leigh 
(Va.),  542;  Lincoln  v.  Chrisman,  10 
Leigh  (Va.),  338,  and  Adams  v.  Law- 
son,  17  Gratt.  (Va.)  250,  94  Am.  Dec. 
455.  In  Lambert  v.  Pharis,  3  Head 
(Tenn.),  622,  the  syllabus  gives  it 
that :  "In  actions  of  slander,  the-  plain- 
tiff's general  character  upon  the  trait 
involved  in  the  charge  is  put  in  issue 
and  may  be  proven;  but  his  general 
character  upon  traits  not  involved  in 
the  charge,  or  special  charges,  or  other 
crimes,  or  suspicions  and  rumors,  are 
not  admissible."  But  the  action  was 
for  imputing  perjury  while  the  ques- 
tion under  consideration  was,  "Was  it 
not  generally  reported  and  believed  in 


the  neighborhood  of  plaintiff  that  he 
burned  Pharis'  crib?"'  In  Wilson  v. 
Noonan,  27  Wis.  598,  the  syllabus 
says:  "Lyon,  J.,  is  of  the  opinion  that 
defendant  in  such  an  action  should 
not  be  allowed  to  show  plaintiff's  bad 
reputation  in  respect  to  any  other  vice 
or  fault  than  that  charged  in  the  libel. 
But  it  was  not  necessary  to  decide  that 
question  here."  But  on  page  614  we 
find  the  learned  judge  saying:  "The 
question  as  to  whether  it  is  competent 
in  this  action  for  the  defendant  to 
give  evidence  of  the  general  reputa- 
tion of  the  plaintiff  without  such  re- 
striction, is  not  before  us  on  this  ap- 
peal, except  only  as  it  may  be  inci- 
dentally involved  in  the  argument  and 
decision  of  questions  which  are  pre- 
sented directly  for  adjudication.  The 
question  here  is,  not  whether  evidence 
of  the  plaintiff's  reputation  shall  be, 
but  whether  it  may  be,  thus  re- 
stricted." 
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slander  of  which  he  complains,  the  jury  may  consider  it. 
For  the  worth  of  a  man's  general  reputation  among  his 
fellow-citizens  may  entitle  him  to  large  damages  for  an 
attempt  to  injure  it;  which  he  ought  not  to  obtain  if  his 
character  is  of  little  or  no  estimation  in  society.  -Parsons, 
C.  J.,  in  an  old  Massachusetts  case,'^  justly  says :  "Evidence 
of  the  plaintiff's  general  character  was  not  offered;  but 
only  an  attempt  to  blast  his  reputation  by  particular  re- 
ports, which  he  might  not  have  it  in  his  power  to  silence 
but  by  commencing  this  prosecution.  And  if  such  reports 
could  be  given  in  evidence,  the  subject  of  them,  however 
innocent,  instead  of  seeking  redress  from  the  laws,  had 
better  sink  privately  under  the  weight  of  unmerited  cal- 
umny, lest,  by  attempting  his  justification,  he  should  give 
notoriety  to  slanders  which  had  before  been  circulated  only 
in  whispers."  In  another  Massachusetts  case,*  Devens, 
J.,  says:  "What  the  defendant  sought  to  prove  was,  not 
the  plaintiff's  general  reputation,  which  was  the  general 
character  he  had  gained  in  the  community  by  his  course  of 
life,  but  what  was  the  common  rumor  as  to  a  particular 
transaction,  namely,  his  having  stolen  from  Weld.  The 
defendant  sought  to  show,  not  that  the  plaintiff's  general 
reputation  was  bad,  but  that  in  a  single  instance  he  was 
generally  reputed  to  have  behaved  badly.  This  would 
have  been  to  have  proved  the  common  talk  as  to  an  individ- 
ual subject  of  scandal.  A  general  report  that  the  plain- 
tiff is  guilty  of  the  particular  crime  with  which  he  was 
charged  cannot  be  received  in  evidence  in  mitigation  of 
damages."  In  one  of  the  latest  cases  on  the  subject," 
Henshaw,  J.,  in  delivering  the  opinion  of  the  court,  says: 
"The  libelous  articles  contained  in  various  forms  the  as- 
sertion of  the  existence  of  rumors  reflecting  on  plaintiff. 
Thus:  'Rumors  have  been  rife  for  many  months  that  re- 
flect on  the  management  of  the  public  business  by  the  l)oard 

T  Wolcott  V.  Hall,  6  Mass.  514,  4  9  Davis  v.  Hearst,  160  Cal.  143,  116 

Am.  Dec.  173.  Pae.  530. 

8  Mahoney   v.   Bedford,   182   Mass. 
393, 
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of  education.'  'Charges  of  favoritism  in  the  award  of 
public  contracts  have  been  hinted  at  time  and  again ' ;  '  there 
have  been  ugly  stories  afloat  of  the  alleged  misconduct  in 
office  of  men  who  were  expected  to  be  protecting  the  public 
school  interests.'  The  court  refused  to  admit  evidence  of 
the  existence  and  character  of  these  rumors,  which  evidence, 
it  is  insisted,  was  admissible  in  mitigation  both  on  the  ques- 
tion of  compensatory  damages,  and  to  negative  malice  as  the 
foundation  for  exemplary  damages.  For  neither  purpose, 
however,  was  the  evidence  admissible."  From  a  perusal  of 
the  decisions  it  seems  that  in  the  states  of  Alabama,  Cali- 
fornia, Georgia,  Illinois,  Iowa,  Maine,  Massachusetts,  Mis- 
souri, New  Hampshire,  New  York,  Pennsylvania,  Ten- 
nessee, and  Wisconsin  the  evidence  of  rumors  of  the 
plaintiff  being  guilty  of  the  fact  charged  in  the  slanderous 
statement  has  been  held  inadmissible.^"  On  the  other 
hand,  it  is  urged  in  those  cases,  which  allow  such  evi- 
dence, that  one  who  only  gives  currency  to  a  report  al- 
ready in  existence  is  not  guilty  of  the  same  degree  of 
malignity  and  does  not  cause  so  great  an  injury  as  one 
who  is  the  prime  author  of  the  scandal.  Such  is  practically 
the  result  of  the  decisions  in  Colorado,  Connecticut,  Dela- 
ware, Kentucky,  Maryland,  Michigan,   Mississippi,  New 

10  Scott  V.  McKinnish,  15  Ala.  662;  ter,  39  N.  H.  576;  Pallet  v.  Sargent, 

Preston  v.  Frey,  91  Cal.  107,  27  Pac.  36  N.  H.  496;   Dame  v.  Kenney,  25 

533;    Wilson   v.   Fitch,   41   Cal.   363;  N.  H.  318 ;  Wetherbee  v.  Marsh,  20  N. 

Cox  V.  Strickland,  101  Ga.  482,  28  S.,  -H,  561,  51  Am.  Dee.  244;,  Morey  v. 

E.,655;  Strader  v.  Snyder,  67  111.  404;  Morning  Journal,  123  N.  Y.  207,  20 

Wallace  v.  Homestead  Co.,  117  Iowa,  Am.  St.  Rep.  730,  9  L.  B.  A.  621,  25 

348,  90  N.  W.  835;   Siekra  v.  Small,  N.  .E.    161;    Kennedy   v.   Gififord,   19 

87  Me.  493,  47  Am.  St.  Eep.  344,  33  Wend.  (N.  Y.)  296;  Mapes  v.  Weeks, 

Atl.  9;  Mahoney  v.  Belford,  132  Mass.  4  Wend.  (N.  Y.)  659;  Pease  v.  Ship- 

393;   Peterson  v.  Morgan,  116   Mass.  pen,   80   Pa.   513,   21   Am.  Eep.   116; 

350;  Woicott  v.  Hall,  6  Mass.  514,  4  Hancock    v.     Stephen?,     11     Humph. 

Am.   Dec.    173';    Bodwell  v.   Swan,   3  (Tenn.)   507;  Newell  on  Defamation, 

Pick.      (Mass.)      376 ;     Aldermen     v.  §  70.     In  Iowa,  Wallace  v.  Homestead 

French,   1   Pick.    (Mass.)    1,   11   Am.  Co.,  swgra,  may  be  taken  as  represent- 

Dec.  114,  note;  Nelson  v.  Wallace,  48  ing  the  law  there-,  the  oases  of  Marker 

Mo.  App.  193;  Moberly  v.  Preston,  8  v.  Dunn,  68  Iowa,  720,  28  8.  W.  38, 

Mo.  462;  Anthony  v.  Stephens,  1  Mo.  and  Bearsley  v.  Bridgman,   17  Iowa, 

254,  13  Am.  Dee.  497;  Knight  v.  Fos-  290,  not  being  squarely  in  point. 
Evidence  I — 49 
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Jersey,  North  and  South.  Carolina,  OMo  and  Utah.^^  Al- 
though, according  to  our  own  opinion  and  by  the  weight  of 
authority,  this  class  of  evidence  is  held  inadmissible,  there 
is  certainly  much  force  in  the  reasoning  of  the  cases  which 
hold  that  the  prevalence  of  general  rumors  of  the  character 
of  those  uttered  by  the  defendant  is  relevant  as  bearing  both 
on  the  question  of  punitory  and  compensatory  damages. 
This  is  especially  true  in  those  cases  where  the  reports  or 
suspicions  of  the  plaintiff's  guilt  have  become  so  general 
as  to  affect  his  general  character;  and  a  distinction  should 
be  made  between  evidence  of  special  rumors  and  evidence 
of  general  belief  and  suspicion  in  the  community  that  the 
plaintiff  was  guilty  of  the  charge  made.  Nor  need  there 
be  any  difficulty  in  making  the  distinction  for  the  reason 
that  if  the  evidence  be  of  special  rumor,  it  is  clearly  in- 
admissible, while  if  it  is  of  general  rumors,  it  cannot  be 
seriously  said  to  be  outside  the  general  reputation  which 
imdoubtedly  can  be  given  in  evidence  in  mitigation^  Look- 
ing at  the  cases  squarely,  one  is  forced  to  the  conclusion 
that  there  has  been  a  deal  of  unnecessarily  fine  hair- 
splitting, in  opinion,  reporting  and  digesting;  for  the  con- 
sideration of  all  the  cases  leads  to  no  more  definite  location 
of  the  proposition  than  as  we  have  stated  it.  A  defendant 
is  entitled  to  no  mitigation  by  reason  of  having  heard  from 
someone  that  which  he  repeated.  Except  it  was  an  inven- 
tion of  his  own  he  must  have  so  heard  it.  But  it  is  quite 
a  different  thing  if  the  whole  neighborhood  is  agog  with 
the  news  and  the  plaintiff's  reputation  generally  in  that 
neighborhood  is  being  discussed — the  news  being  in  the  ver- 

"  Republican  Pub.  Co.  v.  Mosmau,  v.   Stokes,   27   Miss.    239;    Stuart   v. 

15  Colo.  399,  24  Pac.  1051;  Treat  v.  News  Pub.  Co.,  67  N.  J.  L.  317,  51 

Browning,  4  Conn.  408,  10  Am.  Dec.  Atl.   709;    Cook  v.   Barkley,   1   Penn. 

156,    and    note;    Case    v.    Marks,    20  (N.  J.)  169,  2  Am.  Dec.  343;  Nelson 

Conn.  248;  Morris  v.  Barker,  4  Harr.  v.  Evans,  12  N.  C.  9;  Van  Derveer  v. 

(Del.)  520;  Calloway  v.  Middleton,  2  Sutphin,  5  Ohio  St.  293;  Easterwood 

A.  K.  Marsh.  (Ky.)  372,  12  Am.  Dec.  v.   Quin,  2  Brev.    (S.  C.)    64,  3   Am. 

406;   Shilling  v.  Carson,  27  Md.  175,  Dec.    700;    Fenstermaker   v.    Tribune 

92  A^n.  Dee.  632;  Fowler  v.  Fowler,  Pub.  Co.,  13  Utah,  532,  35  L.  E.  A. 

113  Mich.  575,  71  N.  W.  1084;  Binns  611,  45  Pac.  1097. 
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naeular  public  property.  In  an  Indiana  case  of  repute*^ 
the  court  said :  "  In  our  own  state,  all  tlie  authorities  seem 
to  be  in  accord  that  mere  reports  and  rumors  of  guilt  are 
not  to  be  received,  but  that  general  rumors  or  reports  of 
such  guilt  are  admissible,  but  the  ground  of  their  admission 
is  placed  upon  the  fact  that  they  throw  light  upon  the  char- 
acter of  the  plaintiff,  and  its  value."  The  reason  for  the 
distinction  is  plain.  If  before  the  speaking  of  the  words  com- 
plained of  there  exists  a  general  rumor  or  suspicion  that 
the  party  is  guilty  of  the  criminal  act  charged  against  him, 
the  character  is  already  traduced,  and  the  evidence  is  in 
effect  the  same  as  that  of  general  bad  character  in  refer- 
ence to  the  crime  imputed,  which  is  only  admissible  when 
the  charge  has  obtained  general  notoriety,  and  a  general 
belief  or  suspicion  of  its  truth  is  entertained.^^  For  all 
practical  purposes  the  classification  of  "rumors"  might 
well  be  eliminated,  for  if  they  are  what  is  called  ' '  special, ' ' 
and  we  interpret  that  to  mean  the  chatter  of  one  or  two 
scandal-mongers,  they  do  not  affect  the  general  reputation 
of  the  one  slandered — and  it  is  well  that  this  is  so,  for 
possibly  there  exists  no  one  whose  actions  have  not  been 
canvassed  by  those  who  take  care  that  none  shall  "escape 
calumny" — while  if  they  are  so  general  as  to  affect  the 
general  reputation  they  are  admissible  under  that  head.** 
Where  the  defendant  at  the  time  of  publishing  or  repeating 
the  charge  names  the  person  or  persons  from  whom  he  has 
received  the  information,. it  has  been  held  that  he  may  show 
in  mitigation  that  the  sources  of  his  information  were  as 
s.tated.^5    But  the  defendant  cannot  show,  for  the  purpose 

12  Gray  v.  Ellzroth,  10  Ind.  587,  53  Elliott    (Tex.  Civ.   App.),   51   S.   W. 
Am.  St.  Kep.  400,  37  N.  B.  551.  872.     See  eases  cited  above. 

13  Blickenstaflf   v.    Perrin,   27    Ind.'  15  Storey  v.  Early,  86  111.  461 ;  Heil- 
527.  man  v.  Shanklin,  60  Ind.  424;  Evans 

1*  Bowen  v.  Hall,  20  Vt.  232;  Gray  v.  Smith,  5  T.  B.  Men.  (Ky.)  363,  17 

V.  Ellzroth,  10  Ind.  App.  587,  53  Am.  Am.  Dee.  74,  and  note;   Williams  v. 

St.    Eep.    400,    37    N.    E.    551,    and  Greenwade,     3     Dana     (Ky.),     432; 

cases  cited;  Nicholson  v.  Merritt,  109  Yonng    v.    Siemens,    Wright    (Ohio), 

Ky.  369,  59  S.  W.  25;  Ledgerwood  v.  124;   Galloway  v.  Courtney,  10  Rich. 


§  151  (150)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  772 

of  rebutting  the  charge  of  malice,  the  prevalence  of  reports 
similar  to  those  repeated  by  him,  unless  he  shows  that  such 
reports  were  known  and  believed  by  him  at  the  time  of 
uttering  the  slanderous  words.^® 

§  151  (150).  Character — Actions  for  breach  of  promise 
of  marriage — Unchastity  as  a  defense. — The  bad  character 
of  the  plaintiff,^^  in  an  action  for  breach  of  promise  of  mar- 
riage, is  clearly  in  issue  both  as  a  defense  and  according 
to  circumstances  in  mitigation  of  damages.  But  for  de- 
fense purposes  it  has  to  be  proven.  The  general  reputa- 
tion of  a  woman  for  unchastity  is  no  bar  to  her  action  for 
breach  of  promise  of  marriage.  To  constitute  unchastity 
a  defense  the  defendant  must  not  only  prove  her  to  be 
actually  unchaste,  but  also  that  he  had  no  knowledge  of 
■such  unchastity  at  the  time  of  making  the  promise  to 
marry.i^  The  rule  in  such  cases  is  that  if  any  man  has 
been  paying  his  addresses  to  one  that  he  supposes  to  be  a 
modest  person,  and  afterward  discovers  her  to  be  a  loose 

(S.  C.)  414;  Edwards  v.  Kan.  City  the  defense  the  court  said:  "The  de- 
Times,  32  Fed.  813 ;  Bex  v.  Burdett,  f ense,  however,  when  viewed  as  a 
4  Barn.  &  Aid.  95,  106  Eng.  Reprint,  whole,  cannot  be  said  to  be  insuffi- 
S73;  Mullett  v.  Hulton,  4  Esp.  248;  cient  in  law  upon  the  face  thereof. 
Hunt  V.  Algar,  6  Car.  &  P.  245;  Ben-  The  allegation  therein  contained  that 
lett  y.  Bennett,  6  Car.  &  P.  588 ;  Mills  the  plaintiff  obtained  moneys  upon 
V.   Spencer,  Holt  N.  P.  533.  the    false    representation     that    said 

18  Hatfield  v.  Lasher,  81  N.  Y.  246;  moneys  were  for  the  use  of -the  firm 

Hastings    v.    Stetson,    130   Mass.    76;  of  Sol.  Gross  &  Co.,  is,  I  think,  sufi5- 

Larrabee   v.   Minnesota   Tribune   Co.,  cient  to  sustain  the  defense.     If,   as 

36  Minn.  141,  30  N.  W.  462.  we    must    assume,    this    allegation    is 

If  We  use  the  term  "plaintiff"  with-  true,    then   it   imputes    dishonesty   to 

out   prefixing  the  word  "female,"  as  the  plaintiff  of  so  grave  a  character 

the   suit  by  a  male  plaintiff  is  very  that  it  would  in  my  judgment  justify 

rare;    but    if    such    an    action    were  the  defendant  in  her  refusal  to  marry 

brought,    the    character    of    a    male  '  the  plaintiff." 

plaintiff   should  be   just   as  much  in  18  Foster  v.  Hanehett,  68  Vt.  319, 

issue  as  that  of  a  female.     In  one  of  54   Am.    St.    Eep.    886,   35   Atl.    316. 

the  most  recent  cases,  Gross  v.  Hoch-  In   this   ease   a   "loose   woman"  or   a 

stim,  72   Misc.   Bep.   343,   130   N.  Y.  "woman  of  loose  and  immodest  char- 

Supp.  315,  the  male  was  the  plaintiff  aeter"   was  interpreted  to  be  an  un- 

and  the  defendant  attacked  his  char-  chaste  and  sexually  impure  woman  in 

acter.    In  overruling  his  demurrer  to  the  ordinary  sense  of  the  terms. 
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and  immodest  woman,  lie  is  justified  in  breaking  any  prom- 
ise of  marriage  lie  may  have  made  to  her;  but,  to  entitle 
a  defendant  to  a  verdict  on  that  ground,  the  jury  must  be 
satisfied  that  the  plaintiff  was  a  loose  and  immodest  woman, 
a;nd  that  the  defendant  broke  his  promise  on  that  account; 
and  they  must  also  be  satisfied  that  the  defendant  did  not 
know  her  character  at  the  time  of  the  promise;  for,  if  a 
man  knowingly  promise  to  marry  such  person,  he  is  bound 
to  do  so.  And  therefore  if  the  plaintiff  has  been  guilty  of 
criminal  intercourse  with  another,  and  such  fact  is  un- 
known to  the  defendant  at  the  time  of  the  contract,  he  may 
prove  it  as  a  defense.  Leaving  for  the  present  out  of  con- 
sideration unchastity  for  which  the  defendant  is  respon- 
sible, it  makes,  no  difference  when  the  unchastity  occurred, 
whether  before  or  after  the  promise  to  marry  so  long  as 
it  was  unknown  to  the  defendant  at  the  time  of  the  prom- 
ise^^  in  the  former  case,  and  that  he  did  not  waive  it  or 
acquiesce  in  it  in  the  latter,  but  took  the  most  expeditious 
method  of  rescinding  and  canceling  his  contract  for  that 

19  Espy  V.  Jones,  37  Ala.  379;  Mass.  189,  3  Am.  Dec.  122;  Johnson 
Smith  V.  Hall,  69  Conn.  651,  38  Atl.  v.  Caulkins,  1  Johns.  Cas.  (N.  Y.) 
386;  O'Neill  v.  Beland,  133  111.  App.  116,  1  Am.  Dec.  102;  Gaskill  v.  Dixon, 
594;  Sprague  v.  Craig,  51  111.  288;  3  N.  C.  350;  Kelley  v.  Highfield,  15 
Burnett  v.  Simpkins,  24  111.  264;  But-  Or.  277,  14  Pac.  744;  Welker  v.  Met- 
ier V.  EscWeman,  18  111.  44;  Bell  v.  calf,  209  Pa.  373,  58  Atl.  687;  Von 
Eaton,  28  Incl.  468,  92  Am.  Dee.  329;  Storeh  v.  Griffin,  77  Pa.  504;  Van 
Williams  v.  Fahn,  119  Iowa,  746,  94'  Storeh  v.  Griffin,  71  Pa.  240;  Cape- 
N.  W,  252;  Edmonds  v.  Hughes,  115  hart  v.  Carradine,  4  Strob.  (S.  C.) 
Ky.  561,  74  S.  W.,283,  24  Ky.  Law  42;  Goodall  v.  Thurman,  1  Head 
Eep.  2467;  Shaekleford  v.  Hamilton,  (Tenn.),  209;  Poster  v.  Hanchett,  68 
93  Ky.  80,  40  Am.  St.  Eep.  166,  and  Vt.  319,  54  Am.  St.  Eep.  886,  35  Atl. 
note,  15  L.  E.  A.  531,  19  S.  W.  5;  316;  Young  v.  Murphy,  3  Bing.  N.  C. 
Berry  v.  Bakeman,  44  Me.  164;  Col-  54,  2  Hodges,  144,  16  L.  J.  C.  P.  180, 
burn  V.  Marble,  196  Mass.  376,  124  3  Scott,  379,  32  Eng.  Com.  L.  35; 
Am.  St.  Eep.  561,  82  N.  E.  28;  Boyn-  Bench  v.  Merrick,  1  Car.  &  K.  463,  47 
ton  V.  Kellogg,  3  Mass.  189,  3  Am.  Eng.-  Com.  L.  463;  Irving  v.  Green-* 
Dec.  122 ;  Markham  v.  Herrick,  82  Mo.  wood,  1  Car.  &  P.  350,  12  Eng.  Com. 
App.  327 ;  Stratton  v.  Dole,  45  Neb.  L.  209 ;  Baddeley  v.  Mortlock,  Holt  N. 
472,  63  N.  W.  875;  McKane  i .  How-  P.  151,  3  Eng.  Com.  L.  67;  Grant  v. 
ard,  202  N.  Y.  181,  95  N.  E.  642;  Cornock,  16  Ont.  App.  532;  McGregor 
Palmer  v.  Andrews,  7  Wend.  (N.  Y.)  v.  Mc Arthur,  5  C.  P.  493;  Burke  t. 
142,    citing    Boynton    t.    Kellogg,    3  Scribner,  3  Pug.  652. 
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good  reason.  When  a  contract  to  marry  is  proved  by  the 
one  or  the  other  mode,  the  parties  must  be  held  liable  for 
its  breach  precisely  as  that  of  any  other  contract,  unless  the 
evidence  discloses  facts  absolving  the  party  from  its  ob- 
servance. If  the  want  of  virtue  is  relied  on  for  that  pur- 
pose, the  knowledge  of  that  fact  must  have  been  acquired 
after  entering  into  the  engagement,  and  defendant  must 
have  terminated  it  immediately  upon  being  apprised  of 
the  fact,  otherwise  that  will  be  considered  as  forming,  on 
the  part  of  the  defendant,  no  objection.^"  An  instruction, 
* '  If  the  defendant,  in  an  action  for  breach  of  marriage  con- 
tract, bases  his  renunciation  of,  and  his  right  to  a  dis 
charge  from,  his  contract  upon  the  bad  or  immoral  conduct 
of  the  plaintiff,  it  must  appear  that  his  refusal  to  consum- 
mate his  promise  was  due  to  such  bad  or  immoral  conduct, 
and  that  he  renounced  his  promise  as  soon  as  he  reasonably 
could  after  the  conduct  happened  or  was  discovered  by  him. 
Dissolute  conduct  upon'  the  part  of  the  woman  is  no  de- 
fense, if  the  man  was  a  party  to  it  or  connived  at  it,"  has 
been  held  correct.^^  But,  as  we  have  said,  the  unchastity 
for  thf  purpose  of  defense  must  be  proven.  As  a  defense, 
mere  evidence  of  the  reputation  of  the  plaintiff  is  not  suffi- 
cient. The  cases  already  cited  show  that  the  defendant 
must  prove  that  the  plaintiff  is  in  fact  what  she  is  reputed 
to  be.  There  are  a  few  cases  to  the  contrary.  In  a  Louisi- 
ana decision,^^  Slidell,  J.,  remarking  as  a  fact  creditable  to 
the  state  that  it  was  the  first  case  of  the  kind  to  come  be- 
fore their  courts,  said:  "We  would  even  go  further  and 
say,  that  a  man  who  had  promised  marriage,  should  be 

20  Espy  V.  Jones,  37  Ala.  379;  Bur-  Atl.  316;  Irving  v.  Greenwood,  1  Car. 

nett  V.   Simpkins,   24  111.   265 ;   Bow-  &  P.  350 ;  Benoh  v.  Merrick,  1  Car.  & 

man  v.  Bowman,  153  Ind.  498,  55  N.  K.  463. 

■E.    422;    Denslow   v.    Van    Horn,    16  21  Bowman  v.  Bowman,  supra. 

Iowa,  476;  Snowman  v.  Wardwell,  32  22  Morgan    v.    Yarborough,    5    La. 

Me.  275;  Sheahan  v.  Barry,  27  Mich.  Ann.     316.     This     case     contains     a 

217;  Palmer  V.  Andrews,  7  Wend.  (N.  learned    dissertation    on    the    history 

T.)    142;  Young  v.  Murphy,  3  Bing.  of   sponsatia    (promises    of   marriage 

(N.  C.)  54;  Capehart  v.  Carradine,  4  among    the    Eomana    and    other    Eu- 

Strob.  (S.  0.)  42;  Foster  v.Hancliett,  ropean  nations). 
68  Vt.  319,  54  Am.  St.  Kep.  886,  35 
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excused  from  his  promise  if  he  could  show  that  the  general 
reputation  of  the  other  party  was  bad,  even  without  prov- 
ing that  such  general  reputation  was  well  founded;  es- 
pecially if  he  made  the  promise  in  ignorance  of  that 
reputation."  In  a  Missouri  case,^^  often  cited  as  an  au- 
thority for  the  admission  of  evidence  of  reputation,  the 
court  merely  says:  "But  whether  a  bar  to  the  action  or 
not,  the  unchaste  conduct  of  the  plaintiff  and  the  conse- 
quent bad  reputation  therefor  were  proper  matter  in  miti- 
gation of  damages."  In  a  comparatively  recent  case,^* 
however,  Bishop,  0.  J.,  says:  "It  is  correct  doctrine,  most 
certainly,  that  where  a  man  discovers  after  entering  into  a 
contract  for  marriage — the  rule  is  the  same,  of  course,  the 
parties  being  reversed — that  his  fiancee  is  a  woman  of 
unchaste  and  immoral  character,  he  may,  at  his  election, 
renounce  the  contract,  and  may  plead  such  fact  in  justifi- 
cation of  his  conduct  in  any  court  of  law  or  equity.  The 
principle  involved  is  akin  to  that  upon  which  the  doctrine 
of  implied  warranty  rests."  To  that  extent  the  learned 
judge  is  undoubtedly  correct.  But  his  continuation  of  that 
proposition  must  be  received  with  caution.  He  says :  "It  is 
to  be  said  further  that  the  rule  is  not  weighed  down  by  any 
requirement  to  the  effect  that  specific  proof  must  be  made 
of  specific  acts  of  unchastity.  It  is  sufficient  if  the  woman 
is  shown  to  be  of  bad  character  at  the  time  of  the  contract, 
and  that  this  was  unknown  to  the  defendant.  Such  being 
the  facts,  he  may  sever  the  relation  with  impunity.  It 
is  manifest  that  to  such  cases  the  doctrine  of  caveat  emp- 
tor can  have  no  application."  We  do  not  think  any 
authority  can  be  found  to  support  this  position.  The  law, 
as  stated  in  a  very  old  Massachusetts  case,^^  is,  that  the 
defendant  may  give  in  evidence  any  instances  of  mis- 
conduct, but  that  he  cannot  go  into  an  inquiry  respect- 
ing the  plaintiff's  general  character  as  a  defense.     This 

23  Markbam    v.    Herrick,    82    Mo.  25  Boynton    v.    Kellogg,    3    Maas. 
App.  327.                                                      189,  3  Am.  Deo.  122. 

24  Williams  v.  Fahn,  119  Iowa,  252, 
94  N.  W.  252. 
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must  be  obvious  from  the  very  character  of  the  de- 
fense. We  are  not  at  present  dealing  with  the  element  of 
fraudulent  concealment,  and  therefore  say  that  in  such 
cases,  to  use  the  language  quoted,  "caveat  emptor"  most 
certainly  applies.  If  a  man  chooses  to  make  an  important 
contract  like  that  of  marriage  without  learning  something 
of  the  other  party  to  the  contract,  if  he  is  in  such  haste  to 
marry  that  he  has  not  foreseen  the  leisure  for  repentance, 
then,  in  the  absence  of  fraud,  he  is  not  permitted  to  set  up 
that  reputation  of  the  other  party,  of  which  but  for  his 
own  neglect  he  could  have  become  cognizant.  The  unchas- 
tity  of  the  plaintiff,  therefore,  in  such  cases  means  her 
unchastity,  not  her  reputation,  which,  "chaste  as  ice,  pure 
as  snow,"  may  yet  not  have  escaped  the  foul  breath  of 
calumny.  It  hardly  needed  the  approbation  of  authority  to 
the  proposition  that  it  is  no  defense  to  an  action  for  breach 
of  promise  to  marry,  that  the  unchastity  of  the  plaintiff 
was  created  by  or  connived  at  by  the  defendant,  and  we 
refrain  from  quoting  from  the  strong  opinions  that  have 
been  uttered.  It  would  be  allowing  a  defendant  to  take  too 
liberal  an  advantage  of  his  own  wrong  and  duplicity  if 
such  were  the  case ;  and  it  matters  not,  in  this  respect  also, 
where  the  actual  date  of  the  promise  comes  in.  If  it  were 
before,  then  the  defendant  made  the  promise  with  his  eyes 
open;  if  the  misconduct  were  after,  and  he  connived  and 
acquiesced  and  did  not  cancel  his  engagement,  then  he 
cannot  be  heard  on  that  ground  of  defense.^®  Where,  how- 
ever, the  plaintiff  has  been  guilty  of  fraud  inducing  de- 
fendant's promise  to  marry  or  of  fraudulent  concealment, 
these  facts  may  be  shown  as  justification  for  the  refusal 
to  perform  the  contract  and  furnish  a  good  defense  to  an 

26  Espy  V.  Jones,  37  Ala.  379;  But-  Me.    164;    Eich    v.    Mayer,    7    N.    Y. 

ler  V.  Eschleraan,  18  111.  44;  Dunn  v.  Supp.  69,  26  N.  Y.  St.  107,  109;  Kel- 

Trout,  87  111.  App.  432;   Bowman  v.  ley  v.  Highfield,  15  Or.  277,  14  Pac. 

Bowman,  153  Ind.  498,  55  N.  E.  422;  744;     Johnson    v.    Smith,    3    Pittsb. 

Denslow  y.  Van  Horn,  16  Iowa,  476;  (Pa.)   184;  Bench  v.  Merrick,  1  Car. 

Snowman  v.   Wardwell,   32   Me.   275;  &  K.  463,  47  Eng.  Com.  L.  463;  Irv- 

Boynton  v.   Kellogg,  3   Mass.   189,   3  ing  v.  Greenwood,  1  Car.  &  P.  350,  12 

Am.  Dec.  122;  Berry  v.  Bakeman,  44  Eng.  Com,  L.  209. 
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action  for  breacli  of  promise  of  marriage ;  and  inasmucli  as 
fraud  opens  the  door  wide  to  all  inquiry,  if  the  fraudulent 
representation  were  as  to  character,  the  inquiry,  of  course, 
should  embrace  the  history  and  reputation  of  the  plaintiff 
in  that  regard.^'^  If  a  woman  undertakes,  without  inquiry, 
to  state  to  her  suitor  facts  relating  to  her  past  history,  or 
to  her  parentage  or  family,  or  to  her  former  or  present 
position,  which  were  material,  she  is  bound  to  state  those 
facts  truly,  and  not  to  suppress  or  conceal  any  facts  which 
were  necessary  to  a  correct'  understanding  on  his  part  of 
the  facts  stated,  and  if  she  willfully  concealed  or  sup- 
pressed such  facts,  and  thereby  led  him  to  believe  that  the 
matters  to  which  such  statement  related  were  different  from 
what  they  actually  were,  she  is  guilty  of  fraudulent  conceal- 
ment entitling  him  to  withdraw  from  the  contract  of  mar- 
riage. So  if  she  represents  to  him  that  she  has  obtained  a 
divorce  from  her  husband  on  the  ground  of  his  cruelty,  and 
after  an  engagement  to  marry  is  entered  into  between  her 
and  such  suitor,  he  discovers  that  in  the  suit  for  divorce 
there  was  a  cross-bill  charging  her  with  being  of  a  violent 
and  ungovernable  temper,  and  with  having  practiced  a  sys- 
tematic course  of  violence  and  cruelty  toward  her  husband, 
and  having  insulted  him,  and  applied  to  him  vile  and  pro- 
fane epithets,  and  that  the  allegations  of  such  cross-bill  had 
been  found  to  be  true,  the  suppression  of  these  facts  con- 

27  Aortson  v.  Eidgway,  18  ni.  23;  cott,   82   Mich.   180,   46  N.   W.   242; 

Bell   V.   Eaton,  28   Ind.  468,   92   Am.  Simmons  v.   Simmons,   8   Mieh.   318; 

Deo.  329 ;  Atwood  v.  Chapman,  68  Me.  Gross  v.  Hoehstin,  72  Misc.  Eep.  343, 

38,  40,  41,  28  Am.  Bep.  5;   Prentiss  130  N.  Y.  Supp.  315;  Devoe  v.  Brandt, 

V.  Euss,  16  Me.  30 ;  Lewis  v.  Tapman,  53  N.  Y.  462 ;  Brown  v.  Montgomery, 

90  Md.  294,  47  L.  E.  A.  385,  45  Atl.  20  N.  Y.  287,  75  Am.  Dec.  404;  Clark 

459;   Smith  v.  Smith,  171  Mass.  404,  v.  Baird,  9  N.  Y.  183;  Hill  v.  Gray,, 

68  Am.  St.  Eep.  440,  41  L.  E.  A.  800,  1  Stark.  434;   Stevens  v.  Adamson,  2 

50  N.  E.  933 ;  Burns  v.  Doekray,  156  Stark.  422 ;  Arkwright  v.  Newbold,  17 

Mass.  135,  137,  30  N.  B.  551;   Short  Ch.  301,  317,  318;  Poote  v.  Hayne,  1 

V.  Currier,  153  Mass.   182,  26  N.  E.  Car.  &  P.  545,  E.  &  M.  165,  28  Eev, 

444;  Potts  v.Chapin,  133  Mass.  276;  Eep.    788,    12    Eng.    Com.    L.    313; 

Van  Houten  v.  Morse,  162  Mass.  414,  Wharton  v.  Lewis,  1  Car.  &  P.   529, 

44  Am.  St.  Eep.  373,  26  L.  E.  A.  430,  28   Eev.  Eep.   785,   12  Eng.  Com.  L. 

38   N.   E.   705;    Kidney  v.   Stoddard,  305, 
7  Met.  (Mass.)  262;  Goddard  v.  West- 
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stitutes  fraudulent  concealment  justifying  the  suitor  in 
refusing  to  perform  the  contract  to  marry.  And  if  she 
undertakes  to  inform  him  about  her  parents  and  family, 
and  tells  him  that  they  were  a  white  family  of  high  stand- 
ing, when,  in  fact,  they  had  negro  blood  in  their  veins,  he 
is  justified  in  refusing  to  marry  her.^*  In  the  absence  of 
fraud,  the  character  of  the  plaintiff,  save  in  respect  of 
chastity,  is  not  open  to  the  defendant  as  an  answer  to  the 
action,  but  only  to  mitigate  the  damages  for  his  breach  of 
the  contract,  as  hereinafter  appears ;  and  the  plaintiff  has, 
whenever  her  character  is  attacked,  the  right  to  prove  her 
good  reputation.  When  the  defendant  in  his  answer  and 
by  his  evidence  attacks  the  plaintiff's  reputation  and  char- 
acter for  chastity,  evidence  of  her  good  character  and  rep- 
utation for  chastity  is  admissible  in  rebuttal,  but  in  rebuttal 
only.2®  If  the  defendant  has,  however,  not  attacked  her 
character  generally,  but  has  only  adduced  specific  instances 
of  misconduct,  it  is  clear  she  cannot  go  into  her  general 
character  because,  if  his  statements  are  untrue,  she  has  the 
data  on  which  to  frame  her  answer  to  them.^" 

28  Van  Houten  v.  Morse,  162  Mass.  duct:  Day  v.  Boss,  154  Mass.  13,  27 

414,  44  Am.  St.  Eep.  373,  26  L.  B.  N.  E.  676.     Cases  in  wMoh  the  char-- 

A.  430,  38  N.  E.  705.  aeter  of  the  plaintiff  is  put  directly 

20  Smith  V.  Hall,  69  Conn.  651,  38  in  issue,  as  in  slander  or  libel,  or  in 

Atl.  386;  Haymond  v.  Saucer,  84  Ind.  which  evidence  of  general  reputation 

3;  Jones  v.  Layman,  123  Ind.  569,  24  may  be   received   as  bearing   upon   a 

N.  E.  363;   Hughes  v.  Nolte,  7  Ind.  question    of    notice    or    of    probable 

App.  526,  34  N.  E.  745;  Herriman  v.  cause,  are  not  really  exceptions  to  the 

Layman,    118    lovra,   590,   92   N.   W.  rule.     This  rule  is  clearly  stated  vrith 

710;  Leavitt  v.  Cutler,  37  Wis.  46.  a  full  citation  of  authorities,  in  Geary 

30  Colburu    V.    Marble,    196    Mass.  t.  Stevenson,  169  Mass.  23,  31,  47  N. 

376,  124  Am.  St.  Eep.  561,  82  N.  E.  E.  508.     It  was  applied  to  an  action 

28.     In   this    case    the    following   ex-  for   breach   of   promise   of   marriage, 

cerpt  from  the  opinion  of  Sheldon,  J.,  by  the  supreme  court  of  Pennsylvania 

is  valuable:  "In  our  opinion  the  plain-  in  Leckey  v.  Bloser,  24  Pa.  401.     It 

tiff  ought  not  to  have  been  allowed  has  been  applied  in  England  to  the 

to  prove  in  rebuttal  her  good  reputa-  analogous    case    of    an    action    by   a 

tion  for  chastity.     The  general  prin-  parent  for  the  seduction  of  a  daugh- 

ciple  is  that  in  civil  actions  evidence  ter :  Bamfield  v.  Massey,  1  Camp.  460 ; 

of  character  or  reputation  is  not  ad-  Dodd   v.   Norris,  3   Camp.   519.     The 

missible   for  the  purpose  of  meeting  defendant   had   merely    attempted   to 

evidence   of   specific   acts  of   misoon-  show   specific   acts   of   unchastity   on 
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§  151a  (151).  Same— Mitigation  of  damages. — ^A  totally 
different  point  of  view  is  presented  when  tlie  defendant  at- 
tacks the  plaintiff's  character  for  the  purpose  of  showing 
she  is  not  entitled  to  the  same  damages  as  a  pure  woman; 
and  if,  without  the  fault  of  the  defendant,  the  plaintiff  by 
her  subsequent  indelicate  conduct  injures  her  reputation, 
this  may  be  shown  in  mitigation  of  damages.^^  So  if  the 
plaintiff  prior  to  the  promise  was  a  person  of  poor  char- 
acter, this  fact  is  relevant  in  mitigation  of  damages.^^  But 
if  she  has  been  seduced  first  by  the  defendant  under  prom- 
ise of  marriage,  he  cannot  be  heard  to  prove  her  bad  char- 
acter. The  rule  was  thus  stated  by  the  learned  judges  in 
a  famous  case:^^  Parker,  J.,  said:  "It  appears,  from  the 
declaration  in  this  case,  that  the  plaintiff  had  been  seduced 
by  ,the  defendant,  and  that  pregnancy  was  the  consequence 
of  the  seduction.  This,  of  itself,  would  degrade  her  in 
the  estimation  of  the  public ;  and  the  defendant  wishes  to 
avail  himself  of  this  degradation,  a  consequence  of  his  own 
misconduct,  to  avoid  the  plaintiff's  action,  or  to  reduce  the 
sum  she  may  recover  in  damages.  No  argument  can  show 
the  absurdity  of  such  a  proposal  in  a  stronger  light  than 
a  bare  statement  of  it.  A  gentleman,  under  pretense  of 
courtship,  pursues  a  lady  to  seduction,  leaves  her  to  suffer 
the  pain  and  ignominy  which  necessarily  follow,  and  when 
she  appeals  to  the  laws  of  her  country  for  a  pecuniary  sat- 
isfaction, even  that,  inadequate  as  it  is,  is  to  be  resisted 
or  reduced,  by  urging  her  ignominy  as  a  reason  why  she 
should  not  recover.  To  permit  such  a  defense  would  be 
a  reproach  upon  the  administration  of  our  laws."     Sedg- 

the  part  of  the  plaintife;  he  had  not,  32  Palmer  v.  Andrews,  7  Wend.  (N. 
by  attacking  her  reputation,  opened  Y.)  142;  Boynton  v.  Kellogg,  3  Mass. 
the  field  to  her  to  offer  evidence  to  189,'  3  Am.  Dec.  122;  Clement  v. 
support  it,  as  in  Smith  v.  Hall,  69  Brown,  57  Minn.  314,  59  N.  W.  198. 
Conn.  651,  38  Atl.  386.  So  far  as  When  proof  of  character  is  admissible, 
the  decisions  in  some  other  states  go  latitude  as  to  time  is  allowed:  Bath- 
beyond  the  doctrine  here  adopted  we  burn  y.  Rosa,  46  Barb.  (N.  Y.)  127, 
do  not  regard  them  as  sound."  133. 

31  Palmer  y.  Andrews,  7  Wend.  (N.  33  Boynton  v.  Kellogg,  3  Mass.  189, 

Y.)   142.  3  Am.  Dec.  122. 
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wick,  J.,  said:,  "It  does  appear  to  me  that  the  defendant 
had  every  reasonable  indulgence  at  the  trial.  To  go  fur- 
ther, and  permit  evidence  of  the  plaintiff's  general  char- 
acter, injured  and  degraded,  as  it  necessarily  was  by  the 
treatment  she  had  received  from  the  defendant,  would  be 
placing  the  other  sex  absolutely  in  the  power  of  ours.  It 
is  not  to  be  endured  that  a  man  should  seduce  a  female, 
and  ruin  her  character  and  standing  in  society,  and  when 
she  comes  to  ask  compensation  for  the  injury,  under  which 
she  is  suffering,  avail  himself  of  her  humiliation  and  dis- 
grace, to  diminish  her  claim  of  damages."  A  great  deal 
of  latitude  is  of  course  allowed  to  a  defendant  who  admits 
his  promise  and  says  he  is  willing  to  pay  for  the  breach 
of  it  that  which  is  reasonable;  and  if  the  plaintiff's  char- 
acter suggested  the  defendant's  breach,  while  it  may  not 
excuse  him  from  his  contract,  he  is  allowed  to  show  that 
she  is  not  entitled  to  the  same  amount  as  if  she  had  a  clean 
record  and  he  had  broken  his  engagement  capriciously. 
He  may  therefore  show  a  want  of  chastity  and  generally 
acts  which,  though  falling  short  of  a  bar  to  the  action,  nev- 
ertheless establish  that  she  is  not  otherwise  a  pure  woman 
above  suspicion.  If  her  actions  have  been  wantonly  indel- 
icate and  inconsistent  with  the  conduct  of  a  pure-minded 
woman,  the  facts  are  admissible  in  mitigation.^*     There  is 

3*  Espy    V.    Jones,    37    Ala.    379;  Thomp.  &  C.  (N.  Y.)  424;  Johnson  v. 

Brown  V.  Bannister,  14  Haw.  34;  Bur-  Caulkins,  1  Johns.  Cas.   (N.  Y.)   116, 

nett  v.  Simpkins,  24  HI.  264;   Boyn-  1  Am.  Doc.  102;  Palmer  v.  Andrews, 

ton  V.  Kellog,  3  Mass.  189,  3  Am.  Dee.  7  Wend.  (N.  Y.)  142;  Kelley  v.  High- 

122;   Clemons  v.  Seba,  131  Mo.  App.  field,   15  Or.  277,   14  Pac.   744;   Van 

378,  111  S.  W.  522;  Cole  v.  HoUiday,  Storoh  v.  Griffin,  71  Pa.  240;  Capehart 

4  Mo.  App.  94;  Dupont  v.  McAdow,  v.   Carradine,    4    Strob.    (S.'  C.)    42; 

6  Mont.  226,  9  Pae.  925;   Stratton  v.  Williams    v.    Hollingsworth,    6    Baxt. 

Dole,   45   Neb.   472,   63   N.   W.   875;  (Tenn.)    12;    Alberts   v.    Albertz,    78 

Thorn  v.  Helmer,  4  Abb.  Dec.  (N.  Y.)  Wis.  72,  10  L.  E.  A.  584,  47  N.  W. 

408,  2  Keyes  (N.  Y.),  27;  Button  v.  95.     The    case    of    Capehart    v.    Car- 

MoCauley,  1  Abb.  Dec.   (N.  Y.)   282,  radine,  4  Strob.   (S.  C.)  42,  is  hardly 

4  Transcr.  App.  (N.  Y.)  447,  5  Abb.  an     authority    that     evidence     as    to 

Pr.,  N.   S.    (N.  Y.),  29;   Eathbuu  v.  woman's  reputation  acquired  after  the 

Boss,  46  Barb:   (N.  Y.)   127;  Willard  beginning   of   the   action   is   inadmis- 

V.  Stone,  7  Cow.  (N.  Y.)   22,  17  Am.  sible.     What  was  excluded  was  hear- 

Dec.    496;    Tompkins    v.    Wadley,    3  say  evidence  derived  from  a  letter  re- 
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ample  authority  that  improper  conduct  after  the  breach  of 
the  contract  may  be  given  in  evidence.^^  There  is  a  half- 
hearted conflict  as  to  "v.hether  evidence  may  be  proven,  in 
mitigation,  of  the  plaintiff's  unchastity  with  others  than 
the  defendant,  when  it  was  known  to  the  defendant  at  the 
time  of  the  promise ;  though  we  can  see  no  good  reason  for 
any  doubt  upon  the  subject.  If  he  knew  of  the  circum- 
stances, he  has  no  right  to  have  the  damages  lessened  by 
reason  of  it.  If  we  may  strike  a  balance  between  the  par- 
ties, knowledge  on  his  part  weighs  against  the  frailty  of 
the  woman,  and  he  should  be  estopped  from  claiming  it  as 
a  mitigating  element.  He  should  not  be  allowed  to  miti- 
gate damages  by  reason  of  conduct  and  character  which, 
being  known  to  him  at  the  time  of  making  the  promise, 
constituted  no  objection  in  his  mind  and  feelings  to  enter- 
ing into  the  contract  itself.^^ 


ceived  by  a  witness,  who  was  to  tes- 
tify as  to  her  reputation  therefrom. 
It  is,  however,  useful  as  authority  that 
the  defense  of  the  plaintiff's  bad  repu- 
tation was  unknown  to  the  defendant 
at  the  date  of  the  promise  to  marry. 

35  Willard  v.  Stone,  7  Cow.  (N.  Y.) 
22,  17  Am.  Dee.  496;  Johnson  v. 
Caulkins,  1  Johns.  Cas.  (N.  Y.)  116, 
1  Am.  Dee.  102;  Keegan  v.  Sage,  31 
Abb.  N.  C.  (N.  Y.)  54;  Dupont  v. 
MeAdow,  6  Mont.  226,  9  Pac.  925. 

36  Butler  V.  Eschleman,  18  111.  44; 
Espy  y.  Jones,  37  Ala.  379.  In  Bur- 
nett V.  Simpkins,  24  HI.  264,  the  case 
responsible  for  the  slight  divergence 
of  opinion,  the  court  said:  "If  the 
want  of  virtue  on  the  part  of  the 
plaintiff  was  known  to  defendant  at 
the  time,  it  forms  no  grounds  of  de- 
fense to  the  action,  but  it  may  be 
shown  in  mitigation,  for  the  reason 
that  its  breach  does  not  result  in  the 
same  injury  as  if  the  character  had 
been  good."  But  the  statement  is 
partially  controlled  by  the  succeed- 
ing Bentences:    "And  we   regard   this 


as  especially  true,  when  the  plaintiff 
seeks  to  enhance  the  damages  by  giv- 
ing evidence  of  a  seduction  resulting 
from  the  contract.  If  she  may  thus 
aggravate  the  damages,  the  defendant 
must  be  permitted  to  show  that  she 
was,  previous  to  the  engagement,  and 
without  any  act  of  his,  wanting  in 
virtue,  in  order  to  avoid  such  increased 
damages.  If,  at  the  time  of  making 
the  contract,  she  was  virtuous,  and  it 
was  by  the  act  of  the  defendant  she 
ceased  to  be  so,  then  he  cannot  be 
heard  to  prove  the  want  of  virtue  in 
mitigation.  But  if  she  has  previously, 
or  during  the  continuance  of  the  en- 
gagement, prostituted  her  person  to 
another,  and  the  defendant  has,  with 
a  knowledge  of  the  fact,  entered  into 
the  contract,  or  continued  it,  he  may 
show  the  fact  in  mitigation."  This 
case  was  followed  in  Denslow  v.  Van 
Horn,  16  Iowa,  47'fe,  but  we  cannot 
regard  it  as  sound.  The  English  au- 
thorities cited  in  it  are  not  to  the 
point. 
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§  152  (151).  Same — Seduction  and  criminal  conversa- 
tion.— The  rules  laid  down  in  actions  for  breach  of  promise 
of  marriage  apply  mutatis  mutandis  to  those  for  seduction 
and  criminal  conversation  in  which  the  character  of  the 
woman  seduced  is  in  issue.  In  such  actions  one  element 
of  damage  is  the  wounded  sensibility  of  the  injured  party, 
and  another  is  the  loss  of  society  of  the  daughter  or  wife. 
Hence  the  damage  is  manifestly  less  if  the  daughter  or 
wife  was  a  person  of  disparaged  fame  before  the  wrong.^^ 
In  an  action  by  a  seduced  woman  for  her  own  seduction, 
although  previous  chastity  is  not  necessary  to  maintain 
the  action,  yet  evidence  of  her  prior  unchastity  is  admis- 
sible in  mitigation  of  damages,  and  specific  acts  of  inter- 
course with  other  men  may  be  shown.^^  So  in  an  action 
by  the  father  of  the  seduced  female,  her  character  for  chas- 
tity is  in  issue,  and  prior  unchastity  may  be  proved,  not 
only  to  corroborate  the  defendant  where  he  denies  the 
seduction,  but  also  in  mitigation  of  damages.**  In  such 
cases  evidence  is  admissible  not  only  of  general  bad  char- 
acter for  chastity,  but  of  specific  acts  of  intercourse  with 
other  men,*"  even  though  such  former  acts  of  unchastity 

37  Oarder  v.  Forehand,  1  Mo.  704,  39  Drisli     v.    Davenport,     2     Stew. 

14  Am.  Dec.  317,  and  note;  White  v.  (Ala.)    266;    White   v.   Murtland,   71 

Murtland,   71   111.   2.50,   22   Am.   Rep.  lU.  250,' 22  Am.  Rep.  100;   Shattuck 

lOO;  Weaver  v.  Baehert,  2  Pa.  80,  44  v.   Myers,   13   Ind.   46,   74  Am.   Dec. 

Am.    Dec.    159,    and    note;     Rea    v.  236;  Carder  v.  Forehand,  1  Mo.  704, 

Tucker,  51  111.  110,  99  Am.  Dec.  539;  14  Am.  Dec.  317;   Hogan  v.  Cregan, 

Commonwealth  v.   Merriam,   14   Pick.  6  Rob.   (N.  Y.)    138. 

(Mass  )    518,  25  Am.  Dee.  420,  422,  40  White  v.  Murtland,  71  111.   250, 

and  note.  22  Am.  Rep.  100;  Gemmill  v.  Brown, 

3S  Smith  V.  Milburn,  17  Iowa,  30;  25  Ind.  App.  6,  56  N.  E.  691;  Robin- 

Stoudt  V.  Shepherd,  73  Mich.  588,  41  son  v.  Powers,  129  Ind.  480,  28  N.  E. 

N.  W.  696;  White  v.  Nellis,  31  N.  Y.  1112;  Clouser  v.  Clapper,  59  Ind.  548; 

405,    88    Am.    Dec.    282;    Akerley    i.  Kesselring  v.  Hummer,  130  Iowa,  145, 

Haines,  2  Gaines  (N.  Y.),  292;  White  106  N.  W.  501;  Conway  v.  Nicol,  34 

V.  Nellis,  31  N.  Y.  405,  88  Am.  Dec.  Iowa,    533;     Smith    v.    Milburn,    17 

282;  Patterson  v.  Hayden,  17  Or.  238,  Iowa,  30;   Greenman  v.  OTJiley,   144 

11  Am.  St.  Rep.  822,  3  L.  R.  A.  529,  Mich.  534,  115  Am.  St.  Rep.  466,  108 

21  Pac.  129;  Love  v.  Masoner,  6  Baxt.  N.  W.  421;  demons  v.  Seba,  131  Mo. 

(Tenn.)    24,  32  Am.  Rep.  522;   Reed  App.  378,  111  S.  W.  522;  Saiibom  v. 

V.  Williams,  5  Sneed  (Tenn.),  580,  73  Noilson,  4  N.  H.  501;  Harter  v.  Crill, 

Am.  Dec.  157.  33  Barb.   (N.  Y.)   283;  Patterson  t. 
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were  not  known  to  the  defendant  or  to  tlie  public.*^  The 
unchastity  of  the  woman  may  be  proven  for  two  purposes, 
one  as  tending  to  show  that  she  was  not  seduced;  that  she 
did  not  yield  by  reason  of  any  influences,  promises,  arts, 
or  means  brought  to  bear  upon  her  by  the  man,  but  yielded 
on  account  of  her  own  lust  and  want  of  chastity.  It  is 
also  proper  in  mitigation  of  damages.*^  It  is  error  to 
exclude  evidence  of  previous  lascivious  conduct  on  the  part 
of  the  girl.  One  of  the  considerations  entering  into  the 
question  of  damages  is  the  supposed  loss  on  the  part  of 
the  parent  of  the  society  of  a  chaste  and  pure  daughter. 
If,  therefore,  the  daughter  had  already  become  impure,  the 
loss  in  that  respect  would  be  much  less.  All  the  authori- 
ties concur  that  such  evidence  is  admissible.**  The  char- 
acter of  the  plaintiff  is  always  in  direct  issue,  for  the 
defendant  is  practically  charged  with  blasting  it,  and 
therefore  she  must  come  into  court  prepared  for  the  strict 
challenge  which  the  law  allows.**  The  daughter's  general 
moral  character  cannot  be  attacked,  but  only  her  character 
for  chastity,  and  that  only  where  the  father  asks  for  dam- 
ages to  his  feelings.  And  it  is  held  that  evidence  of  the 
daughter's  reputation  for  chastity  among  a  particular 
class  of  people  is  inadmissible.*^  Specific  acts  of  inter- 
course by  the  daughter  with  other  men  may  be  shown 'by 
the  testimony  of  those  who  have  had  intercourse  with  her, 
or  by  other  evidence;*®  but  it  has  been  held  that  she  her- 

Hayden,  17  Or.  238,  11  Am.  St.  Rep.  «  Simpson  v.  Grayson,  54  Ark.  404, 

822,   3   L.   R.   A.   529,   21   Pae.    129;  26  Am.  St.  Eep.  52,  16  S.  W.  4;  West 

Torre  v.  Summers,  2  Nott  &  MeO.  (S.  v.  Druff,  55  Iowa,  335,  7  N.  W.  636 ; 

C.)    267,   10  Anj.   Dec.   597,;   Love  v.  Stowers   v.   Singer,   113   Ky.   584,   68 

Masoner,  6  Baxt.  (Tenn.)  24,  32  Am.  S.  W.  637;  Carson  v.  Slattery,  123  La. 

Bep.  522.  825,  49  South.  586;  Clemens  v.  Seba, 

41  Love      V.      Masoner,      6      Baxt.  131  Mo.  App.  378,  111  S.  W.  522. 

(Tenn.)   24,  32  Am.  Eep.  522;  Verry  «  Wallace  v.  Clark,  2  Over.  (Tenn.) 

V.  Watkins,  7  Car.  &  P.  308.  93,  5  Am.  Dec.  654;  Drish  v.  Daven- 

*2  Eobinson    v.    Powers,    129    Ind.  port,  2  Stew.   (Ala.)  266. 

480,  28  N.  E.  1112.  46  White  v.  Murtland,  71  111.  250, 

«  Bracy   v.   Kibbe,   31   Barb.    (N.  22  Am.  Eep.  100;  Bracy  v.  Kibbe,  31 

Y.)  273;  1  Greenl.  Ev.,  §  54;  2  Greenl.  Barb.  (N.  Y.)  273;  Verry  v.  Watkins, 

Ev.,  §  577;  1  Phil.  Ev.,  Edw.  ed.,  760.  7  Car.  &  P.  308;  2  Greenl.  Bv.,  §  577. 
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self  is  not  bound  to  answer  sueli  questions.*'  Prior  acts 
of  Tinchastity,  though  unknown  to  the  public  and  to  the 
defendant  at  the  time  of  the  seduction,  can  be  given  in 
mitigation  of  damages.*^  Where  the  plaintiff  had  been 
seduced,  and  afterward  lived  an  exemplary  life  for  some 
years  and  was  again  seduced,  her  right  of  action  has  been 
held  to  be  unimpaired.*^  A  very  strong  case  comes  from 
Iowa  where  the  original  seduction  was  by  the  same  man, 
the  girl  having  lived  a  clean  life  till  he  met  her  again. 
The  court,  in  affirming  the  judgment  in  her  favor,  said  that 
if  the  previous  relations  between  the  parties  were  such  as 
to  give  the  defendant  an  advantage  and  power  over  plain- 
tiff which  he  would  not  otherwise  have  had,  it  was  an  im- 
portant consideration  in  determining  whether  the  jdelding 
of  the  plaintiff  was  inconsistent  with  previous  chastity  of 
character  and  purpose.^"    In  actions  of  this  kind  it  has 


47  Vaughn  v.  Ferine,  2  Penn.  (N. 
J.)  72'8,  4  Am.  Dec.  411;  Brown  v. 
Kingsley/  38  Iowa,  220;  Clifton  v. 
Granger,  86  Iowa,  573,  53  N.  W.  316 ; 
Hoffman  v.  Kemerer,  44  Pa.  452  (this 
latter  case  deciding  that  such  ques- 
tions may  not  be  asked) ;  Dodd  v. 
Norris,  3  Camp.  519;  Shattiick  v. 
Myers,  13  Ind.  46,  74  Am.  Deo.  236; 
Smith  V.  Yaryan,  69  Ind.  445,  35  Am. 
Rep.  232;  Hoffman  v.  Kemerer,  44 
Pa.  452;  Doyle  v.  Jessup,  29  111.  460. 
This  rule  is  put  in  some  of  these  cases 
on  the  ground  that  specific  acts  of 
intercourse  cannot  be  shown  as  evi- 
dence of  bad  character;  but  it  is  ob- 
vious that  this  would  exclude  all  evi- 
dence of  specific  acts,  which,  as  we 
have  seen,  is  contrary  to  the  authori- 
ties. Perhaps  the  true  doctrine  is 
that  the  witness  is  merely  privileged 
from  answering.  Where  the  question 
bears  upon  the  paternity  of  the  child 
alleged  to  have  been  the  fruit  of  the 
seduction,  it  is  held,  in  Smith  v.  Yar- 
yan, 69  Ind.  445,  35  Am.  Rep.  232, 
that  the   female  may  be  cross-exam- 


ined as  to  illicit  intercourse  with  other 
parties,  in  an  action  brought  by  her- 
self. These  cases  must  be  read  by  the 
light  of  subsequent  legislation.  See 
discussion  of  Vaughn  v.  Ferine,  supra, 
in  notes  to  §  835,  post. 

48  Love  V.  Masoner,  6  Baxt.  (Tenn.) 
24,  32  Am.  Eep.  522.  In  this  case, 
where  a  female  sued  for  her  own 
seduction,  it  was  held  that  she  might 
be  cross-examined  as  to  intercourse 
with  other  men,  because  fornication 
was  not  a  crime  in  that  state.  Where 
the  female  has  stated  at  other  times 
that  she  has  had  intercourse  with  other 
persons,  she  may  be  impeached  by 
showing  such  statements,  after  cross- 
examination,  as  to  having  made  them : 
Andrews  v.  Askey,  8  Car.  &  P.  7 ;  Car- 
penter V;  Wall,  3  P.  &  D.  457,  11  Ad. 
&  El.  803,  113  Eng.  Reprint,  619. 

*9  Gemmill  v.  Brovpn,  25  Ind.  App. 
6,  56  N.  E.  691;  Smith  v.  Milburn, 
17  Iowa,  30. 

BO  Fisher  v.  Bolton,  148  Iowa,  651, 
127  N.  W.  979,  approving  Baird  v. 
Boehner,  77  Iowa,  622,  42  N.  W.  454. 
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been  held  that  the  bad  character  of  the  husband  or  father, 
bringing  the  action,  is  relevant  to  the  issue  when  it  affects 
him  in  his  marital  relations  or  in  the  character  in  vi^hich 
he  sues.^i  But  in  other  cases,  in  actions  for  seduction 
brought  by  the  father,  such  evidence  has  been  rejected. 
In  rendering  a  decision  upon  this  subject  a  judge  of  the 
court  of  appeals  of  New  York  used  the  following  lan- 
guage: "But  to  justify  evidence  of  bad  reputation  in  gen- 
eral or  in  a  particular  respect,  it  must  first  be  shown  that 
the  sensibilities  of  such  a  parent  are  less  acute,  and  that 
the  society  and  affections  of  a  virtuous  daughter  are  to 
him  less  valuable  than  to  other  men.  This  cannot  be 
affirmed  in  fact,  and  there  is  no  such  presumption  in 
law.  "^^  There  appears  to  be  a  conflict  in  the  cases  on 
the  subject ;  some  holding  that  specific  habits  of  the  parent 
may  be  testified  to  but  not  general,  some  the  reverse,  and 
some  with  minor  variations,  and  others  refusing  to  admit 
the  evidence  at  all  save  as  it  affects  him  in  the  character 
in  which  he  sues.^*  In  the  Missouri  case  cited  in  the 
notes,  the  court  was  at  some  pains  to  dispel  a  false  idea 
that  an  English  case  sanctioned  the  introduction  of  ' '  proof 
of  profligate  principles  and  dissolute  habits  of  plaintiff 
himself,"  an  expression  which  has  found  its  way  into  some 
of  the  books.  We  append  in  the  notes  the  learned  judge's 
remarks,  and  think  that  the  law  as  expressed  in  Missouri 
and  New  York  is  the  sounder  ;^^  and  that  evidence  relating 

In  that  state,  too,  a  right  of  aEtion  band  or  wife,  the  tad  character  of  the 

is  given  to  a  girl,  though  unchaste,  in  plaintiff  may  he  shown  in  mitigation 

which  she  recovers  her  actual  damages  of  damages :    I-Iardwick  v.  Hardwick, 

excluding  any   for  loss   of   character.  130  Iowa,  230,  106  N.  W.  639. 

It  is  practically  an  action  on  the  ease :  53  Eobinson    v.    Burton,     5     Harr. 

Olson  V.  Eice,  140  Iowa,  630,  119  N.  (Del.)  335;  Thompson  v.  Glendening, 

W.  84.  1  Head   (Tenn.),  287;   Eeed  v.  Will- 

51  Harrison  v.  Price,  22  Ind.  165;  iams,  5  Sneed   (Tenn.),  580,  73  Am. 
Norton  v.  Warner,  9  Conn.  172.  Dec.   157;   Harrison  v.   Price,  supra; 

52  Grid«r  y.  Dent,  22  Mo.  490 ;  Dain  Norton  v.  Warner,  supra. 

V.  Wyckoff,  7  N.  Y.  191,  18  N.  T.  45,  5*  The   case   of  Dodd  v.   Norris,   3 

72  Am.  Dec.  493,  and  note;  Eobinson  Camp.  519,  does  not  support  the  doc- 

V.    Burton,   5   Harr.    (Del.)    335.     So  trine  contended   for  by  Greenleaf  in 

in  an  action  for  enticing  away  hus-  his    work    on    the    law    of    Evidence 
Evidence  I — 50 
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to  the  character  of  the  father  or  husband  should  not  be 
admitted  unless  it  affects  him  in  the  character  in  which  he 
sues,  and  that  this  doctrine  has  in  support  the  best  author- 
ity. 

§  153  (152).  Same — Actions  for  bastardy. — When  it  is 
recognized  that  bastardy  is  a  proceeding  for  the  support  of 
the  offspring — as  a  general  rule — of  a  single  woman,  no 
attention  need  be  directed  to  those  cases  which  have  held 
it  relevant  to  prove  the  bad  reputation  of  the  prosecutrix 
for  chastity  in  actions  therefor.*^  They  have  been  over- 
whelmed by  the  weight  of  the  rule  that  such  testimony  is 
absolutely  inadmissible.  In  such  cases  the  very  nature  of 
the  proceeding  is  at  least  to  some  extent  an  admission  of 
unchastity  on  the  part  of  the  prosecutrix;  and  the  testi- 
mony of  witnesses  as  to  her  general  character  would  only 
divert  attention  from  the  principal  question  to  be  tried, 
without  any  benefit  or  progress  to  the  matter  under  con- 
sideration. Its  total  irrelevancy  is  apparent.  The  char- 
acter for  chastity  of  a  woman  who  appears  in  court  to 
affiliate  her  bastard  child  is  pretty  effectually  impeached 
without  any  further  proof  on  the  subject.^®  So  far  as  her 
credit  may  be  impeached  by  evidence  of  general  bad  char- 
acter,®''  the  rule,   of  course,  is  not  applicable,  but  with 

(vol  2,   p.   476,   §579).     Lord   Ellen-  ing  about  "proof  of  profligate  prin- 

borough  would  not  suffer  the   plain-  eiples  and  dissolute  habits  of  plaintiff 

tiff's  counsel  to  introduce  evidence  as  himself"  in  the  whole  ease.     See  Mis- 

to    the    character    of    the    plaintiff's  souri   and   New   York   cases   cited   in 

daughter,  who  had  been  seduced.     He  note   52,  supra. 

observed  that  "the  law  considered  this  55  Short   v.   State,   4   Harr.    (Del.) 

an   action   of  trespass   for   assaulting  568;  Sword  v.  Nestor,  3  Dana  (Ky.), 

the  daughter,  whereby  the  parent  lost  452,  453. 

her   service;    and,   although   by   some  56  Bookhout  y.  State,  66  Wis.  415, 

anomaly,  when  the  loss  of  service  was  28  N.  W.  179. 

established,    a    further    compensation  B7  Lusk    v.    State,    129    Ala.    1,   30 

was    allowed    for    the    injury    to    the  South.  33;  Robnett  v.  People,  16  111. 

parental  feelings,  it  was  necessary  to  App.  299;  Walker  v.  State,  6  Blaekf. 

watch   that   this   anomaly   should   not  (Ind.)    1;   State  v.  Meier,  140  Iowa, 

be  carried  farther,  aud  that  the  orig-  540,  118  N.  W.  792 ;  State  v.  Granger, 

inal  scope  of  the  action  should  not  be  87  Iowa,  355,  54  N.  W.  79;  State  v. 

entirely  lost  sight  of."     There  is  noth-  Ginger,  80  Iowa,  574,  46  N.  W.  657; 
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regard  to  her  uncliastity,  tlie  authorities  with  the  insignifi- 
cant exceptions  referred  to  are  unanimous.^®  For  similar 
reasons  it  is  irrelevant  in  such  actions  to  prove  the  reputa- 
tion  of   the   prosecutrix   as   a   common  prostitute.^^     Of 

State  V.  Eead,  45  Iowa,  469;  Sword 
V.  Nestor,  3  Dana  (Ky.),  453;  Ode- 
wald  V.  Woodsum,  142  Mass.  512,  8 
N.  E.  347;  People  v.  Wilson,  136 
Mich.  298,  99  N.  W.  6;  Force  v.  Mar- 
tin, 122  Mass.  5;  Lord  v,  Schweiring, 
Thaeh.  Grim.  Gas.  (Mass.)  26;  State 
V.  Floyd,  35  N.  C.  382;  State  v.  Pat- 
ton,  27  N.  C.  180;  State  v.  Goatney, 
8  Yerg.  (Tenn.)  210;  Sterling  v. 
Sterling,  41  Vt.  80;  Sweet  v.  Sher- 
man, 21  Vt.  23. 

58  Eawles  v.  State,  56  Intl.  433; 
Walker  v.  State,  6  Blaekf.  (Ind.)  1; 
State  V.  Seevers,  108  Iowa,  738,  78 
N.  W.  705;  State  v.  Borie,  79  Iowa, 
605,  44  N.  W.  824;  State  v.  Karver, 
65  Iowa)  53,  21  N.  W.  161 ;  Sidelinger 
T.  Bueklin,  64  Me.  371;  PauU  v. 
Padelford,  16  Gray  (Mass.),  263; 
Gommonwealth  v.  Moore,  3  Pick. 
(Mass.)  194;  Phillips  v.  Hoyle,  4 
Gray  (Mass.),  568;  People  v.  Wilson, 
136  Mich.  298,  99  N.  W.  6;  Anony- 
mous, 37  Miss.  54;  State  v.  Giles,  103 
N.  G.  391,  9  S.  E.  433;  Davison  r. 
Gruse,  47  Neb.  829,  66  N.  W.  823; 
Glow  v.  Smith,  85  Neb.  668,  124  N. 
W.  140;  Morse  v.  Pineo,  4  Vt.  281; 
Swisher  v.  Malone,  31  W.  Va.  442,  7 
S.  E.  439 ;  Bookhout  v.  State,  66  Wis. 
415,  28  N.  W.  179;  Duffies  v.  State,  7 
Wis.  672.  The  authorities  are  re- 
viewed in  Bookhout  v.  State,  supra. 
In  Iowa  the  code  permits  the  general 
moral  character  of  a  witness  to  be 
attacked  for  the  purpose  of  impeach- 
ing his  testimony:  See  State  v.  Wood- 
worth,  65  Iowa,  141,  21  N.  W.  490. 
But  in  Eawles  v.  State,  56  Ind.  433, 
it  was  held  that  even  though  the  code 
of  that  state  provides  that,  in  all 
questions   afEeoting  the  credibility  of 


a  witness,  his  general  moral  charac- 
ter may  be  given  in  evidence,  yet  in 
a  bastardy  case  the  inquiry  must  be 
confined  to  the  time  of  trial,  and,  fur- 
thermore, that  particular  inquiry  as  to 
the  reputation  of  the  prosecutrix  for 
chastity  will  not  be  entered  upon. 
See,  also,  Sidelinger  v.  Bueklin,  64 
Me.  371;  Swisher  v.  Malone,  31  W. 
Va.  442,  7  S.  E.  439;  Morse  v.  Pineo, 
4  Vt.  281. 

59  Morse  v.  Pineo,  4  Vt.  281;  Side- 
linger  V.  Bueklin,  64  Me.  371;  Duffies 
V.  State,  7  Wis.  672;  Gommonwealth 
V.  Churchill,  11  Met.  (Mass.)  538,  45 
Am.  Dec.  229,  and  note;  Einehart 
V.  State,  23  Ind.  App.  419,  55  N.  E. 
504.  The  last-named  case  has  an  im- 
portant bearing  on  the  possibility  of 
a  prostitute,  who  has  had  indiscrimi- 
nate sexual  intercourse  at  about  the 
time  of  her  pregnancy,  to  say  who 
was  the  father  of  her  child.  The 
prosecutrix  testified  that  within  a  very 
short  time  after  one  of  her  menstrual 
periods,  appellant  had  sexual  inter- 
course with  her  several  times,  and  that 
that  was  when  she  became  pregnant. 
She  testified  that  at  or  about  that  time 
she  did  not  have  such  relations  with 
any  other  man.  It  was  shown  by  the 
evidence  of  a  physician  that  a  woman 
was  more  apt  to  become  pregnant  soon 
after  a  menstrual  period  than  at  any 
other  time.  "The  evidence  also  shows 
that  the  child  was  born  after  the  full 
period  of  gestation,  running  from  the 
time  when  she  says  she  had  such  in- 
tercourse with  appellant  soon  after 
one  of  her  menstrual  periods.  There 
is  also  evidence  in  the  record  from 
which  the  ,iury  could  have  found  that 
appellant  had  admitted  that  he  was 
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course,  like  that  of  any  other  vsritness,  the  reputation  of 
the  prosecutrix  for  truth  and  veracity  may  be  impeached; 
and  it  is  the  general  rule  that  no  act  of  sexual  intercourse 
between  the  complainant  and  any  other  man  than  the  de- 
fendant is  admissible  in  evidence,  unless  it  is  so  near  in 
time  as  to  afford  some  evidence  that  it  resulted  in  beget- 
ting the  child  named  in  the  complaint.  In  cases  of  this 
kind,  the  admissibility  of  evidence  of  illicit  intercourse  of 
the  complainant  with  any  man  other  than  the  defendant 
depends  upon  its  relation  to  the  time  when  the  child  was 
born.'"'  Evidence,  therefore,  is  relevant  which  tends  to 
show  that,  at  or  about  the  time  the  child  was  begotten,  she 
had  sexual  intercourse  with  some  other  person  than  the 
accused.®^     Such  evidence  may  be  elicited  from  the  prose- 


the  father  of  the  child.  But  our 
courts  have  gone  so  far  as  to  say, 
'There  is  no  doufet,  however,  that 
there  are  or  may  be  circumstances  en- 
abling a  female  to  determine  to  which 
of  two  or  more  connections  her  con- 
ception is  due' " :  Goodwine  v.  State,  5 
Ind.  App.  63,  31  N.  E.  554;  Kintner 
V.  State,  45  Ind.  175. 

eo  In  Eddy  v.  Gray,  4  Allen 
(Mass.),  435,  where  the  intercourse 
offered  to  be  proved  occurred  more 
than  ten  months  before  the  birth,  the 
evidence  was  held  to  be  inadmissible, 
without  proof  that  the  period  of  ges- 
tation was  prolonged  beyond  the  usual 
duration.  We  see  no  reason  why  the 
same  rule  should  not  be  followed 
where  the  intercourse  offered  to  be 
proved  took  place  les.3  than  seven  and 
a  half  months  before  the  birth,  in 
the  absence  of  any  proof  that  the 
birth  was  premature :  Eonan  v.  Dugan, 
126  Mass.  176. 

et  Allred  v.  State,  151  Ala.  125,  44 
South.  60;  Williams  v.  State,  113  Ala. 
58,  21  South.  463;  Belford  v.  State, 
96  Ark.  274,  131  S.  W.  953,  955;  In  re 
Gird,  157  Cal.  534,  547,  137  Am.  St. 
Ecp.  131,  108  Pac.  499;  Stahl  v.  State, 


67  Kan.  864,  74  Pac.  238;  Zimmerman 
v.  People,  117  111.  App.  54;  Holeomb 
V.  People,  79  111.  409;  Hobson  v.  Peo- 
ple, 72  ni.  App.  436;  Scharf  v. 
People,  34  111.  App.  400;  State  v. 
Breeden,  41  Ind.  App.  370,  83  N.  E. 
1020';  Benham  v.  State,  91  Ind.  82; 
Meyncke  v.  State,  68  Ind.  401; 
Walker  v.  State,  6  Blaekf.  (Ind.)  1; 
Goodwine  v.  State,  5  Ind.  App.  63,  31 
N.  E.  554;  State  v.  Meier,  140  Iowa, 
540,  118  N.  W.  792;  State  v.  Seevers, 
108  Iowa,  738,  78  N.  W.  705;  State 
V.  Johnson,  89  Iowa,  1,  56  N.  W.  504 ; 
State  V.  Ginger,  80  Iowa,  574,  46  N. 
W.  657;  State  v.  Woodworth,  65  Iowa, 
141,  21  N.  W.  490;  State  v.  Bead,  45 
Iowa,  469;  Stahl  v.  State,  67  Kan. 
864,  74  Pac.  238;  Scantland  v.  Com- 
monwealth, 6  J.  J.  Marsh.  (Ky.)  585; 
Ginn  v.  Commonwealth,  5  Litt.  (Ky.) 
300;  Low  V.  Mitchell,  18  Me.  372; 
Easdale  v.  Eeynolds,  143  Mass.  126, 
9  N.  E.  13;  Eonan  v.  Dugan,  126 
Mass.  176;  Sabins  v.  Jones,  119  Mass. 
167;  Commonwealth  v.  Moore,  3  Pick. 
(Mass.)  194;  People  v.  Kaminsky,  73 
Mich.  637,  41  N.  W.  833;  Hamilton 
V.  People,  46  Mich.  186,  9  N.  W.  247 ; 
Anonymous,    87    Miss.    54;    State    v. 
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cutrix  on  cross-examination.^^     It  should,  of  course,  be  lim- 
ited, as  above  referred  to,  to  relevant  times. 

§  154(153).  Character  in  actions  for  fraud. — Where 
the  nature  of  a  civil  action  does  not  involve  the  general 
character  of  a  party,  evidence  as  to  that  character  cannot 
be  offered  to  contradict  an  imputation  of  dishonesty,  or 
even  of  fraud.  The  transaction  presented  in  an  ordinary 
civil  case  must  depend  upon  its  circumstances,  and  not 
upon  the  character  of  the  parties.  In  such  a  case,  no  mat- 
ter how  serious  a  moral  delinquency  may  be  involved  in 
a  fact  and  how  much  the  establishment  of  that  fact  may 
affect  a  party's  reputation,  he  cannot  invoke  the  aid  of 
his  previous  reputation  to  disprove  the  fact.®^  The  doc- 
trine has  been  announced  in  a  few  cases  that,  if  a  party 
is  charged  with  fraud  or  other  act  involving  moral  turpi- 
tude and  the  charge  is  based  only  on  circumstantial  evi- 
dence, he  may  rebut  the  charge  by  proof  of  his  good 
character."^     Greenleaf  has   said:   "And  generally  in  ac- 


O'Rourke,  85  Neb.  639, 124  N.  W.  138; 
Clow  V.  Smith,  85  Neb.  668,  124  N.  W. 
140 ;  Erickson  v.  Sehmill,  62  Neb.  368, 
87  N.  W.  166;  Davison  v.  Cruse,  47 
Neb.  829,  66  N.  W.  823;  Stopper*  v. 
Nierle,  45  Neb.  105,  63  N.  W.  382; 
•  People  V.  Sehildwaohter,  87  Hun  (N. 
Y.),  363,  34  N.  Y.  Supp.  352,  68  N.  Y. 
St.  436;  State  v.  Warren,  124  N.  C 
807,  32  S.  E.  552;  State  v.  Giles,  103 
N.  C.  391,  9  S.  E.  433;  State  v.  Ben- 
nett, 75  N.  C.  505;  State  v.  Parish, 
83  N.  C.  613 ;  State  v.  Britt,  78  N.  C. 
439;  Ely  v.  Ott,  14  Ohio  C.  C.  619, 
7  Ohio  Cir.  Dec.  677;  Commonwealth 
V.  Pritz,  4  Pa.  L.  J;  Eep.  219;  Craw- 
ford V.  State,  7  Baxt.  (Tenn.)  41; 
Knight  V.  Morse,  54  Vt.  432 ;  Sterling 
T.  Sterling,  41  Vt.  80;  Fall  v.  Over- 
seers, 3  Munf.  (Va.)  495;  Swisher  v. 
Malone,  31  W.  Va.  442,  7  S.  E.  439; 
Johnson  v.  State,  133  Wis.  453,  113 
N.  W.  674;  Bookhout  v.  State,  66 
Wis.  41Ei,  28  N.  W.   179;   Humphrey 


V.  State,  78  Wis.  569,  47  N.  W.  836; 
Duffies  V.  State,  7  Wis.  672;  United 
State  V.  Collins,  1  Craneh  C.  C.  (IT. 
S.)  592,  25  Ped.  Cas.  No.  14,835.  In 
actions  for  indecent  assault,  the  in- 
quiry cannot  extend  beyond  acts  of 
lewdness  which  quite  necessarily  evi- 
dence looseness  in  sexual  morals:  Bar- 
ton V.  Bruley,  119  Wis.  326,  96  N.  W. 
815;  Gore  v.  Curtis,  81  Me.  403,  10 
Am.  St.  Eep.  265,  17  Atl.  314. 

63  McChesney  v.  State,  5  Ind.  App. 
425,  32  N.  E.  339;  Stoppert  v.  Nierle, 
45  Neb.  105,  63  N.  W.  382;  Duffies 
V.  State,  7  Wis.  672;  United  States 
v.  Collins,  1  Craneh,  592,  Ped.  Cas. 
No.  14,835  (in  this  case  the  court 
limited  the  inquiry  to  a  period  not 
more  than  twelve  nor  less  than  six 
months  before  the  birth  of  the  child) . 

63  Smets.v.  Plunket,  1  Strob.  (S. 
C.)   372. 

84  Henry  v.  Brown,  2  Heisk. 
(Tenn.)  213;  State  v.  Beebe,  17  Minn. 
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tions  of  tort,  wherever  the  defendant  is  charged  with  fraud 
from  mere  circmnstances,  evidence  of  his  general  good 
character  is  admissible  to  repel  it."^®  But  this  view  is 
contrary  to  the  clear  weight  of  authority,  and  does  not 
seem  to  be  based  upon  any  recognized  principle  of  the  law 
of  evidence.  Instances  are  constantly  arising,  both  in  ac- 
tions in  tort  and  contract,  where  the  motives  of  parties  are 
called  in  question;  but  this  fact  does  not,  in  any  legal 
sense,  render  the  general  character  of  such  parties  rele- 
vant to  the  issue.  It  is  a  far  safer  rule  that,  in  conformity 
to  general  rules  of  evidence  in  civil  cases,  each  transaction 
should  be  ascertained  by  its  own  circumstances  and  not  by 
the  character  of  the  parties.  The  rule  may  be  considered 
as  settled  that  in  civil  suits  evidence  of  character  is  not 
admissible  except  where  it  is  directly  in  issue,  and  when 
from  the  nature  of  the  issue  such  evidence  is  of  special 
importance.  Whether  the  act  charged  or  complained  of 
be  indictable  or  not  is  not  material.®® 

§  155  (154).  Same — Illustrations. — The  law  as  stated 
in  the  last  section  is  that  which  now  prevails,  and  illustra- 
tions are  given  in  which  such  evidence  has  been  held  inad- 
missible, although  fraud  or  other  misconduct  is  imputed. 

241 ;    Townsend   v.    Graves,   3    Paige,  59  Am.  Bep.  194,  10  N.  B.  636 ;  Siinp- 

455;  Walker  v.  Stephenson,  3  Esp.  son  v.  Westenberger,  28  Kan.  756,  42 
284;  Euan  v.  Perry,  8  Caines  (N.  Y.),    .  Am.  Bep.  195;  Potter  v.  Webb,  6  Me. 

120    (overruled    in    later    cases).     In  14;   Martin  v.  Good,  14  Md.  398,  74 

Tennessee  there  is  a  disposition  still  Am.   Dec.   545;    Heywood  v.  Keed,   4 

to   admit   such  evidence:    Continental  Gray    (Mass.),  574;    Klein  v.   Bayer, 

Nat.  Bank  v.  Nashville  etc.  Bank,  108  81  Mich.  233,  45  N.  W.  991 ;  I>udley 

Tenn.    374,    68    S.   W.   497;    Hein   v.  v.  McCliier,  65  Mo.  241,  27  Am.  Rep. 

Holdridge,   78   Minn.   468,   81  N.  W.  273;   Eosenagle  v.   Handley,   157   Pa. 

522;  Warner  v.  Warner,  69  N.  H.  137,  107,  25  Atl.  42;   American  Fire  Ins. 

44  Atl.  908.  Co.  V.  Hazen,  110  Pa.  530,  1  Atl.  605; 

85  Greenl.  Ev.,  §  54.  Anderson  v.  Long,  10  Serg.  &  E.  (Pa.) 

68  Ward  V.  Herndon,  5  Port.  (Ala.)  55;   Bedenbaugh  v.  Southern  R.  Co., 

382;    Powers   v.   Armstrong,   62   Ark.  69  S.  0.  17,  48  S.  E.  53;  Fire  Assn. 

267,  35  S.  W.  228;  Stow  *.  Converse,  v.  Jones   (Tex.  Civ.  App.),  40  S.  W. 

3  Conn.  325,  8  Am.  Dec.  189;  McBean  44;  Landa  v.  Obert,  5  Tex.  Civ.  App. 

f.  Pox,  1  111.  App.  177;   Continental  620,  25   S.  W.  342;   Ward  v.  Brown, 

Ins.  Co.  v.  Jachniehen,  110  Ind.  59,  53  W.  Va.  227,  44  S.  E.  488. 
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This  evidence  has  been  held  irrelevant  in  actions  for  rob- 
bery;^'' to  set  aside  the  probate  of  a  will  on  the  ground  of 
fraud  ;^®  on  an  insurance  policy,  when  the  defense  was 
overvaluation;^®  for  fraudulent  burning  of  the  property ;'"' 
for  false  representation  as  to  the  solvency  of  another;''* 
for  incurring  a  debt  or  other  obligation ; ''^  for  maliciously 
burning  property ;''^  for  assault  and  battery;^*  for  embes- 
element;''^  for  malicious  mischief;''^  for  fraudulent  convey- 
ance of  property ; ''''  for  criminal  conversation!;'^^  for  false 
arrest  and  imprisonment;''^  for  malicious  prosecution;^'^ 
for  divorce  on  the  ground  of  adultery;**  for  fraudulent 
appropriation  of  property;*^  in  an  action  on  contract  for 
labor ;^^  for  keeping  a  bawdy-house;^*'  and  for  procuring  a 
deed  by  fraudJ^^  In  many  of  the  cases  above  mentioned  the 
evidence  was  circumstantial  in  its  nature,  and  it  is  evident 
that  in  many  of  them  the  charges  of  fraud  or  other  mis- 


Hazelwood,    1   Bush 


67  Morris     v. 
(Ky.),  208. 

68  Potter  V.  Webb,  6  Greenl.  (Me.) 
14. 

69  Fowler  v.  Aetna  Ins.  Co.,  6  Cow. 
(N.  Y.)  673,  16  Am.  Dec.  460. 

70  Munkers  v.  Insurance  Co.,  30  Or. 
211,  46  Pac.  850;  Schmidt  v.  New 
York  Ihs.  Co.,  1  Gray  (Mass.),  529; 
American  Fire  Ins.  Co.  v.  Hazen,  110 
Pa.  530,  1  Atl.  605. 

71  Gough  V.  St.  John,  16  Wend.  (N. 
Y.)   646, 

72  Dudley  v.  McCluer,  65  Mo.  241, 
27  Am.  Eep.  273. 

73  Barton  v.  Thompson,  56  Iowa, 
571,  41  Am.  Eep.  119,  and  note,  9  N. 
W.  899;  Gebhart  v.  Burkett,  57  Ind. 
378,  26  Am.  Eep.  61. 

74  Markey  v.  Angell,  22  B.  I.  343, 
47  Atl.  882;  Anthony  v.  Grand,  101 
Cal.  235,  35  Pac.  859;  Day  v.  Boss, 
154  Mass.  14,  27  N.  E.  676. 

75  Adams  v.  Elsefeer,  132  Mich.  100, 
92  N.  W.  772;  Wright  v.  McKee,  37 


Vt.  161;  Home  Lumber  Co.  v.  Hart- 
man,  45  Mo.  App.  647. 

76  Thayer  v.  Boyle,  30  Me.  475. 

77  Vansickle  v.  Shenk,  150  Ind.  413, 
50  N.  E.  381;  Church  v.  Drummond, 
7  Ind.  17 ;  Curtis  v.  Hoadley,  29  Kan. 
566. 

78  Pratt  V.  Andrews,  4  N.  Y.  493. 

79  Geary  v.  Stevenson,  169  Mass. 
23,  47  N.  E.  508. 

80  Rogers  V.  Lamb,  3  Blackf.  (Ind.) 
155;  Baker  v.  Hopkins,  1  A.  K. 
Marsh.   (Ky.)  587. 

81  Humphrey  v.  Humphrey,  7  Conn. 
116.  (In  Hilker  v.  Hilker,  153  Ind. 
425,  55  N.  B.  81,  where  the  wife's 
chastity  was  attacked,  she  was  per- 
mitted to  give  evidence  of  general 
reputation.) 

82  Smets  V.  Plunket,  1  Strob.  (S. 
C.)   372. 

83  Munroe  v.  Godkin,  111  Mich.  183, 
69  N.  W.  244. 

84  Johnson  v.  Carnley,  10  N.  Y.  570, 
61  Am.  Dec.  762. 

86  Norris  v.  Stewart,  105  N.  C.  455, 
18  Am.  St.  Eep.  917,  10  S.  E.  912. 
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conduct  were  so  serious,  if  believed,  as  to  seriously  affect 
the  reputation  of  the  litigants.  To  some  extent  the  repu- 
tation of  parties  is  liable  to  be  affected  by  any  litigation; 
but  this  is  not  ground  on  which  evidence  of  character  is 
held  material  in  such  actions  as  slander,  seduction  and 
others  which  have  already  been  referred  to.  Other  objec- 
tions to  the  class  of  evidence  under  discussion  were  well 
stated  in  a  South  Carolina  case:  "If  in  every  case  where 
an  act  of  dishonesty  is  imputed  the  imputation  may  be  met 
by  such  evidence,  then  there  are  few  cases  into  which  such 
evidence  might  not  be  introduced;  trials  would  be  insup- 
portably  tedious,  and  the  result  of  a  trial  would  as  often 
depend  upon  the  popularity  of  a  party  as  upon  the  merits 
of  his  case. "  ^^  It  may  be  added  that  since  the  general 
adoption  of  the  rule  allowing  witnesses  to  testify  fully  in 
their  own  behalf,  there  is  even  less  reason  than  formerly 
for  admitting  testimony  of  this  class.  Care  must  be  exer- 
cised in  using  cases  which  followed  what  was  regarded  as 
the  leading  case  on  the  subject,^^  and  which  was  later  over- 
ruled.®* 

§  156  (154).  Same — Homicide. — The  character  which 
the  deceased  bore  for  violence  plays  a  very  important  part 
in  the  fate  of  his  slayer  under  certain  circumstances.  Evi- 
dence of  the  turbulent,  bloodthirsty,  and  dangerous  char- 
acter of  the  deceased  is  admissible,  when  there  is  testimony 
tending  to  establish  that  the  accused  acted  in  self-defense, 
where  some  overt  act  on  the  part  of  deceased  is  shown,  cal- 
culated to  impress  his  slayer  with  the  reasonable  belief 
that  he  is  in  danger  of  suffering  grievous  bodily  harm  or 

86  Smets   V.   Plunket,   1   Strob.    (S.  does  not  disturb  this,  as  in  that  case 

C.)   372.  the  man  to  whom  the  fraud  was  im- 

8T  Ruan  V.  Perrj,  3  Gaines  (N.  Y.),  pxited    was    dead    and    the    evidence 

120.  which   all  came   from  interested  par- 

S8  Gough  V.  St.  John,  16  Wend.  (N.  ties   entirely   circumstantial,   and   the 

Y.)    646;    Po'wler  v.   Aetna  Ins.   Co.,  court  limited  their  expression  to  the 

6  Cow.  (N.  Y.)  673,  16  Am.  Deo.  460.  cireum?tances  of  that  particular  case 

The  decision  in  Bowerman  v.  Bower-  to  permit  the  evidence  of  his  reputa- 

man,  76  Hun,  46,  27  N.  Y.  Supp.  579,  tion. 
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death,  and  there  is  no  reasonable  mode  of  escape ;  and  this 
for  the  purpose  of  determining  who  was  the  aggressor. 
In  the  absence  of  such  an  act  on  the  part  of  the  deceased, 
his  character  for  turbulence  and  violence  is  wholly  irrele- 
vant.*^ Therefore,  the  relevancy  of  such  evidence  is 
strictly  limited  to  the  matter  of  self-defense.  In  some 
states  there  is  statutory  provision  on  the  subject,  but  out- 
side of  such  provisions  there  are  so  many  diversities  of 
opinion  that  the  end  is  better  gained  by  showing  what  con- 
clusions are  supported  by  the  weight  of  authority.  The 
relevancy  of  the  deceased's  violent  character  on  the  issue 
of  self-defense  is  generally  admitted  to  be  the  law  for  the 
purpose  of  throwing  light  upon  the  killing,  the  demeanor  of 
the  parties  and  particularly  the  just  apprehensions  of  the 
accused.^"    It  is  also  relevant  to  remove  a  doubt  as  to  who 


89  Green  v.  State,  143  Ala.  2,  39 
South.  362  (Tyson,  J.,  who  so  de- 
clared the  law  in  this  case,  added:  It 
has  never  been  the  law  in  this  juris- 
diction that,  because  a  man  has  the 
reputation  of  being  turbulent  and  vio- 
lent, his  life  may  be  taken.  On  the 
contrary,  it  has  been  uniformly  held 
that,  whatever  may  be  a  man's  char- 
acter for  desperation  and  recklessness, 
he  is  entitled  to  the  protection  of  the 
law;  and  it  is  as  much  a  crime  in  the 
eye  of  the  law  to  slay  him  as  it  is  the 
most  peaceable  and  law-abiding  citi- 
zen in  the  community.  Evidence, 
therefore,  of  the  character  of  the  de- 
ceased for  violence  and  the  like,  when 
properly  admitted,  is  limited  in  its 
consideration  by  the  jury  to  deter- 
mining solely  the  meaning  of  his  overt 
act  or  demonstration) .  Fields  v.  State, 
47  Ala.  603,  11  Am.  Eep.  771,  has  been 
overruled,  though  not  expressly,  by  the 
later  Alabama  cases.  On  the  general 
subject  of  character  and  reputation 
"f  the  deceased  on  trials  for  homicide, 
see  note  to  State  v.  Feeley,  3  L.  R.  A., 
N.  S.,  352. 


90  Patterson  v.  State,  156  Ala.  62, 
47  South.  52 ;  Green  v.  State,  143  Ala. 
2,  39  South.  362;  Perry  v.  State,  94 
Ala.  25,  10  South.  650;  Pate.  v.  State 
(Ala.),  50  South.  357;  Eiland  v. 
State,  52  Ala.  322;  Palmore  v.  State, 
29  Ark.  24S;  State  v.  Lee  (Del.),  74 
Atl..4;  Daniel  v.  State,  103  Ga.  202, 
29  S.  E.  767 ;  Pound  v.  State,  43  Ga. 
88;  Kipley  v.  People,  215  111.  358,  74 
N.  B.  379 ;  Davidson  v.  State,  135  Ind. 
234,  34  N.  E.  972;  State  v.  Collins, 
32  Iowa,  36;  State  v.  Spendlove,  44 
Kan.  1,  24  Pac.  67;  Commonwealth  v. 
West  (Ky.),  113  S.  W.  76;  Common- 
wealth V.  Hoskins  (Ky.),  35  S.  W. 
284;  RUey  v.  Commonwealth,  15  Ky. 
Law  Eep.  ±6,  22  S.  W.  222;  Payne 
V.  Commonwealth,  1  Met.  (Ky.),  370; 
State  V.  Coleman,  119  La.  669,  44 
South.  338;  Commonwealth  v.  Tircin- 
ski,  189  Mass.  257,  4  Ann.  Cas.  337, 
2  L.  E.  A.,  N.  S.,  102,  75  N.  E.  261; 
Chase  v.  State,  46  Miss.  683;  Wesley 
V.  State,  37  Miss.  327,  75  Am.  Dec. 
62 ;  Jolly  v.  State,  21  Miss.  223 ;  State 
V.  Zorn,  202  Mo.  12,  100  S.  W.  591; 
State  V.  Brown,  63  Mo.  439;  State  v. 
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was  the  aggressor,  and  the  justification  of  the  accused's 
behavior  at  the  time.^^  There  are,  as  we  have  stated,  some 
few  decisions  to  the  contrary  but  they  are  overwhelmed  by 
the  weight  of  those  cited.  Evidence  of  the  character  and 
habits  of  the  party  slain  is  proper  only  so  far  as  they  can 
be  supposed  to  have  affected  the  intention  of  the  slayer 
in  the  fatal  act;  and  therefore  his  general  bad  character 
is  inadmissible.  The  evidence  should  be  confined  to  a  char- 
acter and  habits  of  violence  or  treachery,  such  as  might 
beget  reasonable  apprehensions  of  grievous  bodily  harm, 
and  reduce  the  other  party  to  the  apparent  necessity  to 
slay  in  self-preservation.'^  Such  testimony  is  competent 
where  it  is  relevant  either  because  of  prior  evidence  re- 
ceived in  the  case,  or  where  the  prisoner  has  laid  the  proper 
foundation  for  its  reception  by  proof  of  facts  making  it 
relevant,  and  where  it  reasonably  appears  that  the  pris- 
oner knew,  or  may  be  supposed  to  have  known,  such  cliar- 


Hanlon,  38  Mont.  557,  100  Pae.  1035; 
State  V.  Sbafer,  22  Mont.  17,  55  Pae. 
526;  People  v.  Bodawald,  177  N.  Y. 
408,  70  N.  E.  1 ;  People  v.  Druse,  103 
N.  Y.  656,  8  N.  E.  733;  State  v.  Mc- 
Iver,  125  N.  C.  645,  34  S.  E.  439; 
State  V.  Matthews,  78  N.  C.  523; 
State  V.  Turpin,  77  N.  C.  473,  24  Am. 
Eep.  455;  State  v.  Floyd,  51  N.  C. 
392;  State  v.  Barfield,  30  N.  C.  344; 
State  V.  Tackett,  8  N.  0.  210;  State 
V.  Boderiok,  77  Ohio  St.  301,  82  N. 
E.  1082;  Upthegrove  v.  State,  37  Ohio 
St.  662;  State  v.  Thompson,  49  Or. 
46,  124  Am.  St.  Eep.  1015,  88  Pae. 
583 ;  Commonwealth  v.  Straesser,  153 
Pa.  451,  26  Atl.  17;  Commonwealth 
V.  Flanigan,  8  Phila.  (Pa.)  430;  State 
y.  Stukes,  73  S.  C.  386,  53  S.  B.  643; 
State  V.  Smith,  12  Rich.  (S.  C.)  430; 
■Rippy  V.  State,  39  Tenn.  217;  Cope- 
land  V.  State,  7  Humph.  (Tenn.)  479; 
Carroll  v.  State,  3  Humph.  (Tenn.) 
315;  Spencer  v.  State  (Tex.  Cr.),  128 
S.  W.  118;  Venters  v.  State,  47  Tex. 
Cr.  280,  83  S.  "W.  832 ;  Crow  v.  State, 


48  Tex.  Cr.  419,  88  S.  W.  814;  Cole 
V.  State,  48  Tex.  Cr.  439,  88  S.  W. 
341;  State  v.  Morrison,  49  W.  Va. 
210,  38  S.  E.  481;  Smith  v.  United 
States,  161  U.  S.  85,  40  L.  Ed.  626, 
16  Sup.  Ct.  Bep.  483. 

91  De  Arman  v.  State,  71  Ala.  351 ; 
Palmore  v.  State,  29  Ark.  248 ;  People 
V.  Lombard,  17  Cal.  316;  Williams  v. 
Pambro,  30  Ga.  232;  State  v.  Spend- 
love,  44  Kan.  1,  24  Pae.  67;  Common- 
wealth y.  Thomas,  31  Ky.  Law  Eep. 
899,  104  S.  W.  326;  State  v.  Eideau, 
116  La.  245,  40  South.  691;  State 
V.  Eobinson,  52  La.  Ann.  616,  27 
South.  124;  State  v.  Talmage,  107  Mo. 
543,  17  S.  W.  990 ;  State  v.  Eider,  90 
Mo.  54,  1  S.  W.  825;  State  v.  Dum- 
phey,  4  Minn.  438 ;  State  v.  Turpin, 
77  N.  C.  473,  24  Am.  Eep.  455 ;  State 
V.  Thompson,  49  Or.  46,  124  Am. 
St.  Eep.  1015,  88  Pae.  583;  State 
V.  Cushing,  14  Wash.  527,  53  Am.  St. 
Eep.  883,  45  Pae.  145. 

92  State  V.  Smith,  12  Eich.  (S.  C.) 
430. 
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acter  or  conduct ;  for  if  lie  was  ignorant  of  them  they  could 
not  possibly  have  modified  his  intention  in  the  act  of 
slaying.®^ 

§  157  (155).  Character — Actions  for  malicious  prosecu- 
tion.— In  actions  for  malicious  prosecution,  to  entitle  a 
plaintiff  to  prevail  he  must,  in  the  first  instance,  establish 
by  his  proofs  a  want  of  probable  cause  for  commencing  the 
prosecution  complained  about.  Such  is  an  elementary 
principle  in  actions  of  this  character  and  cannot  be  dis- 
pensed with.  From  a  want  of  probable  cause  malice  may 
be  inferred.  But  proof  of  malice  without  proof  of  want 
of  probable  cause  is  insufficient  to  warrant  a  recovery. 
Or,  in  other  words,  want  of  probable  cause  is  not  inferable 
from  malice,  notwithstanding  the'  converse  of  this  propo- 
sition is  the  law.®*  As  a  general  proposition  in  cases  of 
this  nature,  as  part  of  the  res  gestae,  defendant  ought  to 
be  allowed  to  prove  all  the  circumstances  out  of  which  the 
prosecution  arose  and  the  various  steps  taken  before  the 
warrant  of  arrest  was  issued.  He  might  prove  his  own 
good  character  as  an  element  to  ward  off  any  suspicion 
that  he  might  have  acted  without  probable  cause.^^    As 

93  Tribble    v.    State,    145    Ala.    23,  683;   State  v.  Talmage,  107  Mo.  543, 

40    South.    938;    Fields   v.    State,    47  17   S.   W.   990;    State   v.   Bryant,   55 

Ala.  603,  11  Am.  Eep.  771;  Williams  Mo.  75;-  State  v.  Sumner,  130  N.  C. 

V.  State,  74  Ala.  18;  Martin  v.  State,  718,  41  S.'  E.   803;   State  v.  Turner, 

90  Ala.  602,  24  Am.  St.  Kep.  844,  8  29   S.   C.   34,   13   Am.   St.   Eep.    706, 

South.  858 ;  Copeland  V.  State,  41  Pla.  6    S.   E.   891;    Serna  v.   State    (Tex. 

320,  26.  South.  319;  Davis  v.  People,  Cr.),  105  S.  W.  795;   Crow  v.  State, 

114  ni.  86,  29  N.  B.  192;  Bowlus  v.  48    Tex.    Cr.    419,    88    S.    W.    814; 

State,  130  Ind.  227,  28  N.  E.  1115;  Plasters  v.   State,   1   Tex.   App.   673; 

Boyle   V.    State,   97   Ind.    322;    State  State   v.  Lull,  48  Vt.   581;    Smith  v. 

V.  Middleham,  62  Iowa,  150,  17  N.  W.  United  States,  161  U.  S.  85,  40  L.  Ed. 

446;    Hargis   v.   Commonwealth,     135  626,  16  Sup.  Ct.  Eep.  483. 

Ky.   578,   123    S.   W.   239;    Common-  Si  Banker   v.    Pord,    152    111.    App. 

wealth  T.  Bright,  23  Ky.  Law  Kep.  1921,  12. 

66  S.  W.  604;  Commonwealth  v.  Hos-  95  McLeod  v.  MeLeod,  75  Ala.  483; 

kins,  18  Ky.  Law  Eep.  59,  35  S.  W.  Brown   v.    Selfridge,   34   App.    D.   C. 

284;  State  v.  Thompson,  109  La.  296,  242;   Coleman   ^.Heurich,   2   Maekey 

33    South.    320;    Brownell   v.   People,  (D.  C),  189;  Banker  v.  Pord,  supra; 

38    Mich.    732;    Spivoy    v.    Staite,    58  Eosenkrans   v.   Barker,    115    HI.   331, 

Miss.   858;    Chase  T,   State,   46  Miss.  56  Am.  Eep.  169,  3  N.  E.  93;   Skid- 
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bearing  on  both  of  these  questions  and  also  in  mitigation 
of  damages,  he  may  show  the  general  bad  reputation  of 
the  plaintiff  as  known  to  him  when  he  launched  the  prose- 
cution.^® And  although  the  prevalence  of  reports  that  the 
plaintiff  in  the  action  for  malicious  prosecution  had  com- 
mitted the  offense  charged  would  not  alone  justify  a  pro- 
ceeding against  him,  yet  the  existence  of  such  reports  in  the 
community,  representations  of  others  made  even  without 
proper  grounds,  communications  from  one  to  another  to 
be  given  to  the  defendant,  and  the  fact  that  they  were 
known  and  believed  by  the  defendant,  may  be  shown  as 


more  v.  Bricker,  77  111.  164;  Israel 
V.  Brooks,  23  HI.  526  (575) ;  Bliz- 
zard V.  Hays,  46  Ind.  166,  15  Am. 
Rep.  291;  Holden  v.  Merritt,  92 
Iowa,  707,  61  N.  W.  390;  Gregory  v. 
Thomas,  2  Bibb  (Ky.),  286,  5  Am.  Dec. 
608;  PuUen  v.  GHddein,  68  Me.  559; 
Mclntire  v.  Levering,  148  Mass.  546, 
12  Am.  St.  Rep.  594,  2  L.  R.  A.  517, 
20  N.  E.  191;  Baeon  v.  Towne,  4  CusL. 
(Mass.)  217,  241;  Thurtettle  v.  Frost, 
137  Mich.  115,  4  Ann.  Gas.  836,  100 
N.  W.  283;  Patterson  v.  (Jarlook,  39 
Mich.  447;  Shea  v.  Oloquet  Lumber 
Co.,  97  Minn.  41,  105  N.  W.  552 ;  Carp 
V.  Queen  Ins.  Co.,  203  Mo.  295,  101 
S.  W.  78;  Gregory  v.  Chambers,  78 
Mo.  294;  Miller  v.  Brown,  3  Mo.  127, 
23  Am.  Dec.  693;  Miller  Bank  v. 
Riehmon,  64  Neb.  Ill,  89  N.  W. 
627;  Scott  v.  Dennett  Surpassing  Cof- 
fee Co.,  51  App.  Div.  321,  64  N.  T. 
Supp.  1016;  Bostick  v.  Rutherford,  4 
Hawks  (N.  C),  83;  Miles  v.  Salis- 
bury, 21  Ohio  C.  C.  333,  12  Ohio  Cir. 
Deo.  7;  Punk  v.  Amor,  7  Ohio  C.  C. 
419,  4  Ohio  Cir.  Deo.  662;  Glace  v. 
Hummel,  10  Pa.  Dist.  110,  24  Pa.  Co. 
Ct.  550,  4  Dauph.  Co.  Rep.  1;  Driggs 
V.  Burton,  44  Vt.  124;  Barron  v.  Ma- 
son, 31  Vt.  189;  Southern  R.  Co.  v. 
Mosby  (Va.),  70  S.  E.  517;  Wood- 
worth  V.  Mills,   61  Wis.  44,  50  Am. 


Rep.  135,  20  N.  W.  728;  Rodriguez  v. 
Tadmire,  2  Esp.  721.  It  is  generally 
held,  however,  in  civil  actions  that  the 
plaintiff  cannot  introduce  such  evidence 
until  his  character  has  been  attacked 
by  the  defendant:  Snead  v.  Jones,  169 
Ala.  143,  53  South.  188 ;  Bell  v.  State, 
124  Ala.  94,  27  South.  414;  Mclntire 
V.  Levering,  148  Mass.  546,  12  Am. 
St.  Rep.  594,  2  L.  R.  A.  517,  20  N. 
E.  191;  San  Antonio  etc.  R.  Co.  v. 
Grifan,  20  Tex.  Civ.  App.  91,  48  S. 
W.  542;  Carroll  v.  New  Jersey  Cent. 
R.  Co.,  134  Fed.  684. 

96  Martin  v.  Hardesty,  27  Ala.  458, 
62  Am.  Deo.  773;  Sherwood  v.  Reed, 
35  Conn.  450,  95  Am.  Dee.  284;  Ros- 
enkrans  v.  Barker,  115  111.  331,  56 
Am.  Rep.  169,  3  N.  E.  93;  Israel  v. 
Brocks,  23  111.  526,  575;  Bruce  v. 
Tyler,  127  Ind.  468,  26  N.  E.  1081; 
Walker  v.  Pittman,  108  Ind.  341,  9 
N.  E.  175 ;  Lockwood  v.  Beard,  4  Ind. 
App.  505,  30  N.  E.  15;  PuUen  v. 
Glidden,  68  Me.  559,  563;  Eschbach 
V.  Hurtt,  47  Md.  61;  Gregory  v. 
Chambers,  78  Mo.  294;  Miller  v. 
Brown,  3  Mo.  127,  23  Am.  Dee.  693; 
Bacon  v.  Towne,  4  Cush.  (Mass.)  217, 
240;  Gee  v.  Culver,  13  Or.  598,  11 
Pac.  302;  Barron  v.  Mason,  31  Vt. 
189;  Vinal  v.  Core,  18  W.  Va.  1. 
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tending  to  prove  his  prudence  and  good  faith."''  But  on 
obvious  grounds  the  defendant  cannot  in  such  cases  prove 
other  specific  offenses  on  the  part  of  the  plaintiff.*®  There 
is  high  authority  for  the  view  that  in  actions  for  malicious 
prosecution  of  a  criminal  action  the  plaintiff  may  in  the 
first  instance  prove  his  own  good  character.  This  is  an 
exception  to  the  general  rule  that  in  civil  cases  proof  of 
good  character  cannot  be  received  until  it  is  attacked;  and 
such  testimony  is  deemed  relevant  in  such  cases  as  bear- 
ing directly  on  the  issue  of  probable  cause.  In  a  Massa- 
chusetts case,""  the  court  said:  "One  charged  with  a  crime 
is  not  obliged  to  rest  upon  a  presumption  of  good  charac- 
ter. In  favor  em  libertatis,  he  may  prove  the  fact,  if  he 
can,  by  a  weight  of  evidence  far  more  effective  than  any 
mere  presumption.  A  plaintiff  in  a  suit  for  a  malicious 
prosecution  upon  a  criminal  charge  has  the  burden  of 
proving  that  the  prosecution  was  without  probable  cause. 
In  defending  against  the  prosecution  he  would  have  had 
the  right  to  show  his  good  reputation,  although  his  char- 
acter was  not  attacked  otherwise  than  incidentally  by  the 
prosecution  itself.  The  same  incidental  attack  upon  his 
character  necessarily  appears  in  the  suit  for  the  malicious 
prosecution.  To  prove  that  the  attack  was  originally  made 
without  probable  cause,  we  think  he  should  be  permitted  to 
dhow  his  good  reputation  known  to  the  defendant  when 
the  prosecution  was  commenced.  In  several  of  the  states 
there  are  adjudications  to  this  effect.""" 

97  Lamb  v.  Galland,  44  Cal.  609;  574;  Carson  v.  Edgeworth,,  43  Mich. 
Pullen  V.  Glidden,  68  Me.  559;  Bacon  241,  5  N.  W.  282;  Stevens  v.  Metro- 
V.  Towne,  4  Gush.  (Mass.)  217;  politan  L.  Ins.  Co.,  2  Misc.  Rep.  584, 
Tucker  v.  Wilkins,  105  N.  C.  272,  11  21  N.  Y.  Supp.  1024;  Sutton  v.  Me- 
S.  E.  575;  Barron  v.  Mason,  31  Vt.  ConnoU,  46  Wis.  269,  50  N.  W.  414. 
189.  99  Mclntire  v.  Levering,  148  Mass. 

98  Killebrew    v.    Carlisle,    97    Ala.  546,  12  Am.  St.  Eep.  594,  2  L.  E.  A. 
535,  12  South.  167;  Riley  v.  Gourley,  517,  20  N.  E.  191. 

9  Conn.  154;  Mitehinson  v.  Cross,  58  lOO  Snead  v.   Jones,   169   Ala.   143, 

111.  366;  Gregory  v.  Thomas,  2  Bibb  53    South.    188;    Long  v.   Rogers,   17 

(Ky.),  286,  5  Am.  Dee.  608;  Bullock  Ala.   540;   Lamb  v.   Galland,  44  Cal, 

V.  Lindsay,  9  Gray  (Mass.),  30;  Til-  609;  Anderson  v.  Friend,  71  111.  475; 

lotson    V.    Warner,    3    Gray    (Mass.),-  Israel   v.   Brooks,    23    111.    526,    575; 
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§  158  (156).  Proof  of  good  character. — It  is  apparent, 
from  the  preceding  sections  and  the  statement  of  the  law 
therein,  that  in  civil  actions  it  is  ordinarily  irrelevant  to 
show  the  good  character  of  either  party.  Such  evidence 
is,  in  general,  confined  to  criminal  prosecutions  involving 
the  question  of  moral  turpitude.  But  where  a  civil  action 
is  brought  for  an  injury  to  property,  though  the  injury 
was  legally .  criminal  and  involved  moral  turpitude,  in  so 
much  that,  on  an  indictment,  character  would  be  obviously 
receivable,  there  is  no  authoritative  case  now  existing 
which  favors  its  admissibility.  The  law  stands  as  when 
Daggettj  J.,  sai^:^  "Causes  charging  cruelty,  gross  fraud 
and  even  forgery,  are  often  agitated  in  suits  by  individ- 
uals; and  the  result  not  infrequently  affects  the  prop- 
erty and  reputation  of  the  party  deeply;  yet  no  individual 
has  been  permitted  to  attempt  to  repel  the  proof  by  show- 
ing a  good  reputation. "  2  In  most  of  the  cases  where  the 
proof  of  the  bad  character  of  the  plaintiff  is  allowed,  it  is 
only  in  mitigation  of  damages.  There  is  no  such  ground 
for  admitting  testimony  of  good  character.  It  has  indeed 
been  sometimes  held  that  when  the  character  is  attacked  by 

Pennsylvania  Co.  v.  Weddle,  100  Ind.  Scott    v.    Fletcher,    1    Over.    (Tenn.) 

138;   Blizzard  v.  Hays,  46  Ind.   166,  488;  Gimbel  v.  Gompreeht  (Tex.  Civ. 

15      Am.      Eep.      261;      Ammerman  App.  1896),  36  S.  W.  781;  French  f. 

V.    Crosby,    26    Ind.    451;    Anderson  Smith,  4  Vt.  363,  24  Am.  Dec.  616; 

V.  Columbia  Finance  etc.  Co.,  20  Ky.  Woodworth   v.   Mills,  61  Wis.   44,  50 

Law     Eep.     1790,     50     S.     W.     40;  Am.   Eep.   135,   20  N.  W.   728;    Ber- 

Mclntire  v.  Levering,  148  Mass.  546,  nard   v.    Coutellier,   45    U.    C.    Q.    B. 

12    Am.    St.    Kep.    594,    2    L.    R.    A.  453. 

517,  20  N.  E.  191;  Bacon  v.  Towne,  l  In    Humphrey    v.    Humphrey,    7 

4    Cush.     (Mass.)     217;     Lindsay    v.  Conn.  116. 

Bates,  223  Mo.  294,  122  S.  W.  682;  2  The  Attorney  General  v.  Bow- 
Miller  v.  Brown,  3  Mo.  127;  Cohn  >.  man,  2  Bos.'  &  P.  532,-  note  a,  is  the 
Saidel,  71  N.  H.  558,  53  Atl.  800;  leading  English  case.  It  settles  the 
.Brown  v.  Smallwood,  86  N.  Y.  App.  distinction,  and  has  uniformly  been 
Div.  76,  83  N.  Y.  Supp.  415,  13  N.  followed  at  Westminster  Hall.  That 
y.  Ann.  Cas.  308;  English  v.  Major,  case  is  adopted,  and  Euan  v.  Perry, 
59  Hun,  317,  12  N.  Y.  Supp.  935;  3  Caines  (N.  Y.),  120,  virtually  over- 
Tucker  V.  Wilkins,  105  N.  C.  272,  11  ruled,  in  Fowler  v.  Aetna  Fire  Ins. 
S.  E.  575;  Britton  v.  Granger,  13  Co.,  6  Cow.  (N.  Y.)  675,  16  Am.  Dee. 
Ohio  C.  C.  281,  7  Ohio  Cir.  Dec.  182;  460. 
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cross-examination,  imputing  misconduct  or  by  proof  of  spe- 
ciiic  acts  of  misconduct,  Ms  good  character  becomes  in- 
volved, and  may  be  shown  as  part  of  the  main  case  or 
defense.*  The  doctrine  has  even  been  maintained  that  in 
actions  for  slander  and  libel  the  plaintiff's  character  is  put 
in  issue  by  the  very  nature  of  the  proceeding;  that  the 
plaintiff  need  not  await  the  movements  of  the  defendant, 
but  may,  in  the  first  instance,  prove  his  good  character, 
whether  it  is  attacked  or  not;*  but  by  the  weight  of  author- 
ity and  the  better  reasoning,  such  evidence  should  not  be 
received  unless  the  reputation  has  been  attacked  by  gen- 
eral evidence  of  bad  character  in  those  actions  where  char- 
acter is  in  issue.  The  law  presumes  the  character  of  a 
party  to  be  good  until  the  contrary  is  shown  and  he  can 


3  Bennett  v.  Hyde,  6  Conn.  24; 
Sheehey  v.  Cokley,  43  Iowa,  183,  22 
Am.  Rep.  236;  Williams  v.  Green- 
wade,  3  Dana  (Ky.),  432;,  Sample  v. 
Wynn,  Busb.  (44  N.  C.)  319;  Will- 
iams V.  Haig,  3  Bieh.  (S.  C.)  362,  45 
Am.  Dec.  774;  Adams  v.  Lawson,  17 
Gratt.  (Va.)  250,  94  Am.  Dec.  455, 
and  note;  Shroyer  v.  Miller,  3  W.  Va. 
158;  King  v.  Waring,  5  Esp.  13; 
Eogers  v.  Clifton,  3  Bos.  &  P.  583; 
Burton  v..  March,  6  Jones  (N.  C), 
409.  Evidence  of  a  party's  good 
character  is  inadmissible  in  civil  ac- 
tions where  such  character  is  not  di- 
rectly in  issue:  Fahey  v.  Crotty,  63 
Mich.  383,  6  Am.  St.  Rep.  305,  29  N. 
W.  876,  and  note;  Anthony  v.  Ste- 
phens, 1  Mo.  254,  13  Am.  Dee.  497, 
and  note.  Evidence  in  a  slander  case 
of  plaintiff's  good  character  is  inad- 
missible, as  a  general  rule,  until  there 
has  been  an  attempt  by  evidence  to 
impeach  it:  Miles  v.  Vanhorn,  17  Ind. 
245,  79  Am.  Dee.  477;  Rhodes  v. 
Ijames,  7  Ala.  574,  42  Am.  Dec. 
604;  but  it  has  been  held  in  a  South 
Carolina  case  that  the  general  good 
character  of  the  plaintiff,  in  an  ac- 


tion for  slander,  could  be  admitted 
in  evidence,  even  though  not  called 
in  question  by  the  defendant;  Will- 
iams V.  Haig,  3  Rich.  (S.  C.)  362,  45 
Am.  Dec.  774.  See  note  to  O'Bryan 
V.  O'Bryan,  13  Mo.  16,  53  Am.  Dec. 
128,  133,  as  to  the  admissibility  of 
evidence  of  character  generally.  See, 
also,  note  to  Hitchcock  v.  Moore,  70 
Mich.  112,  14  Am.  St.  Rep.  474,  37 
N.  W.  914.  As  to  good  character 
in  malicious  prosecution,  see  last  sec- 
tion. 

■4  Rhodes  v.  Ijames,  7  Ala.  574,  42 
Am.  Dee.  604;  Burnett  v.  Simpkins, 
24  111.  264;  Lamed  v.  Buffington,  3 
Mass.  546,  3  Am.  Dee.  185;  Stone  v. 
Varney,  7  Met.  (Mass.)  86,  39  Am. 
Dec.  762,  and  note;  Anthony  v.  Ste- 
phens, 1  Mo.  254,  13  Am.  Dee.  499; 
Williams  v.  Haig,  3  Rich.  (S.  C.) 
362,  45  Am.  Dee.  774,  and  note.  See 
note  to  Adams  v.  Lawson,  17  Gratt. 
(Va.)  250,  94  Am.  Dec.  455,  and 
note;  Shroyer  v.  Miller,  3  W.  Va.  158, 
161;  Houghtaling  v.  Kilderhouse,  1 
N.  Y.  530;  Earl  of  Leicester  v.  Wal- 
ter, 2  Camp.  251.  See  §  149,  ante, 
and  cases  cited. 
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safely  rest  on  that  presumption.^  We  cannot  close  this 
section  without  giving  the  signification  of  the  terms  we 
have  so  often  used  herein, — character  and  reputation. 
Character  is  the  combination  of  qualities  distinguishing 
any  person,  the  individuality  which  is  the  product  of 
nature,  habits,  and  environment.  Eeputation  is  the  esti- 
mation in  which  a  person  is  held  by  others ;  especially  the 
popular  opinion,  whether  favorable  or  the  reverse.®  Al- 
though, as  we  have  said,  the  words  are  to  a  certain  extent 
used  as  synonymous  in  legal  acceptation,  the  difference  is 
well  marked.  "Character  lives  in  a  man,  reputation  out- 
side of  him. "^  "Character  is  like  an  inward  and  spiritual 
grace  of  which  reputation  is,  or  should  be,  the  outward  and 
visible  sign."*  A  graphip  definition  of  reputation,  which 
was  there  called  general  character,  was  given  by  Erskine. 
He  described  it  as  the  ' '  slow-spreading  influence  of  opinion 
arising  from  the  deportment  of  a  man  in  society.  As  a 
man's  deportment,  good  or  bad,  necessarily  produces  one 
circle  without  another,  and  so  extends  itself  till  it  unites 
in  one  general  opinion,  that  general  opinion  is  allowed  to 
be  given  in  evidence."®  If  the  presumption  of  good  char- 
acter is  based  on  the  mens  conscia  recti,  there  is  little  dan- 

5  stow  V.  Converse,  3  Conn.  325,  8  8  R.  a.  White,  Words  and  Their 
Am.  Dee.  189;  Miles  v.  Vanhorn,  17  Uses,  o.  5,  p.  99.  A  man's  character 
Ind.  245,  79  Am.  Dec.  477;  Laniag-  may  be  unknown  and  his  reputation 
delaine  v.  Tremblay,  162  Mass.  339,  may  be  good  or  bad.  He  may  have 
39  X.  E.  38;  Howland  v.  Blake  Co.,  a  good  character  and  a  bad  reputation 
156  Mass.  543,  31  N.  E.  656;  Hitch-  or  a  bad  character  and  a  good  repu- 
coek  v.  Moore,  70  Mich.  112,  14  Am.  tation.     He  may  be 

St.  Eep.  474,  and  cases  there  cited  in  "j^   jnan 

the   decision  and  in   the  note,   37  N.  ^^^  ^^^j^  ^j^^  ^^^^  „f  the  court  of 

W.  914;  Houghtaling  v.  Kilderhouse,  Heaven 

2  Barb.   (N.  Y.)   149;   1  N.  Y.  530;  ^  ,       ,     .     . 

Gough  V.  St.  John,  16  Wend.  (N.  Y.)  ^°  ^^'^^  *^«  ^^"^-^  '°  - 

646;   Matthews  v.  Huntley,  9  N.  H.  -PoUoclc,    The    Cmirse    of    Time, 

TAR       \    3  T  Vn    o  «.  Sooh  S,  616. 

X46;    Anderson  v.   Long,   10   Serg.  &  ' 

R.  (Pa.)  55;  Poler  v.  Poler,  32  Wash.  '*-°<5  Shakespeare  gives  it  to  us, 

400,  73  Pac.  372;    Cornwall  v.  Rich-  "The  devil  hath  power 

ardson,  Eyan  &  M.   305.  To  assume  a  pleasing  shape." 

6  Standard  Dictionary.  —Hamlet,  Act  S,  Scene  IS. 
1  Holland,  Gold  Foil,  c.  19,  p.  219.  8  State  v.  Laxton,  76  N.  C.  216. 
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ger  to  be  apprehended ;  if  it  is  not,  and  its  unstable  founda- 
tion is  nevertheless  unknown,  the  danger  of  attack  is 
not  materially  increased;  but,  if  the  man's  character  is  bad 
and  his  reputation  is  bad,  then  he  comes  into  court  at  his 
peril  and  must  be  prepared  for  the  consequential  attack 
upon  it  which  he  should  have  reason  to  expect,  and  which 
perhaps  in  the  interests  of  the  community — if  not  of  jus- 
tice— is  better  made  at  such  an  opportune  time, 

§  159  (157).  Proof  of  financial  standing  of  defendant- 
Exemplary  damages — Compensatory  damages. — ^It  comes 
rather  as  a  shock  to  the  lay  mind  that  there  is  one  law  for 
the  rich  and  another  for  the  poor,  although  in  the  admin- 
istration of  justice,  the  process  of  the  dealing  out  is  for 
the  better  of  the  community.  The  logic  of  the  position  is 
unassailable,  and  may  be  easily  analyzed.  We  have  seen 
that  in  exceptional  cases  character  becomes  relevant  in 
civil  actions ;  and  that  generally,  when  admitted,,  such  evi- 
dence is  received  to  affect  the  measure  of  damages.  This 
stage  marks  one  law  for  the  man  of  good  repute  and  an- 
other for  him  who  is  said  to  live  evilly.  Under  ordinary 
circumstances  the  financial  situation  and  standing  of  the 
parties  are  wholly  irrelevant.'  The  amount  of  damages  de- 
pends upon  the  terms  of  the  contract,  or,  in  an  action  of  tort 
upon  other  circumstances  wholly  independent  of  the  wealth 
or  poverty  of  the  parties ;  ^^  but  it  is  well  settled  that  there 
is  a  class  of  cases  in  which  the  wealth  of  the'  defendant 
becomes  a  material  fact,  which  may  be  proved  on  the  ques- 
tion of  the  amount  of  damages.  For  example,  in  those 
cases  where  exemplary  or  punitory  damages  are  allowed, 
this  testimony  becomes  relevant  on  the  ground  that  a  ver- 
dict, which  might  sufficiently  punish  one  of  limited  means, 
would  seem  insignificant  to  a  defendant  having  a  large  for- 

10  Myers  T.  Maleom,  6  Hill  (N.  T.),      N.  E.   944;  Marshall  v.  MiteKell,  59 


292,    41    Am.    Dee.    744,    and    note 
Kniffen  v.  McOonnell,  30  N.  Y.  285 
Hutchins  v.   Hutchins,  98  N.  T.   56 
Brown  v.  Kloek)  117  N.  Y.  340,  22 
Svidence  I — 51 


S.   C.   523,   38   S.  B.   158;    Harris  y. 
Tyson,  24  Pa.  347,  64  Am.  Dec.  662- 


§  159  (157)  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  802, 

tune.^^  Evidence  of  the  we9.1tli  or  standing  of  tlie  defend- 
ant is  sometimes  relevant  for  the  purpose  of  determining- 
compensatory  damages.  This  is  for  the  reason  that  the 
financial  standing  of  the  defendant  is  one  of  the  elements 
contributing  to  his  influence  in  his  social  environment ;  and 
there  are  injuries  which  are  aggravated  or  increased  by 
the  fact  that  the  persons  responsible  for  them  are  persons 
of  rank  or  influence.  "So  far  as  the  cause  of  action  rests 
upon  an  injury  to  the  character  or  an  insult  to  the  per- 
son, compensatory  damages  may  be  increased  by  proof  of 
the  wealth  of  the  defendant.  This  is  upon  the  ground  that 
wealth  is  an  element  which  goes  to  make  up  his  rank  and 
influence  in  society,  and  thereby  renders  the  injury  or 
insult  resulting  from  wrongful  acts  the  greater.  "^^  Evi- 
dence of  the  pecuniary  circumstances  of  the  defendant  is 
admissible  in  two  classes  of  cases:  1.  Where  the  case  is 
one  in  which  exemplary  damages  may  be  awarded;  2. 
Where  the  case  is  of  such  a  nature  that  the  wealth  of  the 
defendant  increases  the  wrong  inflicted.  And  a  third  class 
might  perhaps  be  made  in  actions  for  breach  of  promise 
of  marriage,  where  the  wealth  of  the  defendant  is  admissi- 
ble to  show  the  extent  of  the  plaintiff's  loss;  though  this 
class  may  properly  fall  under  the  second  of  the  above 
classes.  Exemplary  damages  are  given  as  a  punishment 
where  torts  are  committed  with  fraud,  actual  malice,  or 
deliberate  violence  or  oppression,  or  where  the  defendant 
acts  willfully,  or  with  such  gross  negligence  as  to  indicate 
a  wanton  disregard  of  the  rights  of  others,  and  in  such 
cases  the  coloring  facts  are  always  relevant.^*    Exemplary 

11  See  the  eases  cited  below.     But  against  all  is  to  be  rendered,  evidence 

a    different    rule    prevails    in    Iowa:  ol  the  wealth  of  one  is  not  admissi- 

Hunt  V.  Chicago  &  N,  W.  By.  Co.,  26  bie:      Washington     Gaslight     Co.     v. 

Iowa,   364;   Guengerech  v.   Smith,   34  Lansden,   172  -tJ.   S.   534,   43   L.   Ed. 

Iowa,    348.     To    the    point    that    the  543,  19  Sup.  Ct.  Eep.  296. 
defendant  can  offer  proof  on  the  same  12  Johnson  v.   Smith,   64  Me.   553, 

subject,  though  the  plaintiff  does  not,  555. 

see   Johnson   v.    Smith,    64   Me.   553.  13  Snedecor  v.  Pope,  143  Ala.  275, 

But  where  there  are  several  defend-  39    South.   318;    Southern   E.    Co.   v. 

ants  and  a  verdict   of   a  lump  sum  Bunt,  131  Ala.  591,  32  South.  507; 


803 


EELEVANOY. 


§  159  (157) 


damages  are  very  generally  awarded  at  the  present  day  in 
cases  of  malicious  and  wanton  torts,  and  the  like.  And  in 
such  cases  as  these,  since  part  of  the  damages  is  avowedly 
awarded  for  the  purpose  of  punishing  the  defendant,  if  he 
is  a  man  of  large  means  and  great  pecuniary  resources,  he 
will  not  be  punished  adequately  by  a  money  verdict  which 
would  be  fully  sufficient  for  this  purpose  when  rendered 
against   a   defendant   of  little  means.    An   amount   that 


Alabama  G.  S.  R.  Co.  v.  Frazier,  93 
Ala.  45,  30  Am.  St.  Eep.  28,  9  South. 
303;  St.  Louis  &  S.  F.  E.  Co.  v. 
Brown,  62  Ark.  254,  35  S.  W.  225; 
Barlow  v.  Lowder,  35  Ark.  492;  Lowe 
T.  Yolo  County  etc.  Water  Co., 
157  Gal.  503,  108  Pao.  297;  Bundy 
V.  Magiueas,  76  Cal.  532,  18  Pae. 
668;  Jones  v.  Steamship  Cortes, 
17  Cal.  487,  79  Am.  Dec.  142;  Wall 
V.  Cameron,  6  Colo.  275;  Murphy  v. 
Hobbs,  7  Colo.  541,  553,  49  Am.  Rep. 
366,  5  Pac.  119;  Welch  v.  Durand, 
36  Conn.  184,  4  "Am.  Rep.  55;  Mer- 
rills V.  Tariff  Mfg.  Co.,  10  Conn. 
384,  27  Am.  Dee.  682 ;  Farrow  v. 
Hoffecker,  7  Penne.  (Del.)  223,  79 
Atl.  920;  Watson  v.  Hastings,  1 
Penne.  (Del.)  47,  39  Atl.  587;  Cen- 
tral E.  Co.  V.  Augusta  Brokerage  Co., 
122  Ga.  646,  €9  L.  R.  A.  119,  50  S. 
E.  473;  Georgia  R.  &  Bkg.  Co.  v. 
Eskew,  86  Ga.  641,  22  Am.  St.  Eep. 
490,  12  S.  E.  1061;  Louisville  &  N. 
E.  Co.  V.  Forrest,  6  Ga.  App.  766,  65 
S.  E.  808;  Jacobus  v.  Congregation 
etc.,  107  Ga.  518,  73  Am.  St.  Eep. 
141,  33  S.  E.  853;  Coffin  v.  Spencer, 
2  Haw.  23;  Consolidated  Coal  Co. 
V.  Haenni,  146  111.  614,  35  N.  E. 
162;  Harrison  v.  Ely,  120  HI.  83,  11 
N.  E.  334;  Fidelity  etc.  Co.  v.  Gib- 
son, 135  HI.  App.  290;  Moore  v. 
Grose,  43  Ind.  30;  Millison  v.  Hoch, 
17  Ind.  227 ;  Casey  v.  Ballou  Banking 
Co.,  98  Iowa,  107,  67  N.  W.  98; 
Martin  t.  Murphy,  85  Iowa,  669,  52 


N.  W.  662;  Martin  v.  Garlock,  82 
Kan.  266,  20  Ann.  Gas.  84,  108  Pac. 
92;  Oady  v.  Case,  45  Kan.  733,  26 
Pac.  448;  Kansas  City  etc.  E.  Co.  v. 
Kier,  41  Kan.  661,  671,  13  Am.  St. 
Rep.  311,  21  Pae.  770;  Louisville  ete. 
R.  Co.  V.  Eaden,  122  Ky.  818,  29 
Ky.  Law  Rep.  365,  6  L.  R.  A.,  N.  S., 
581,  93  S.  W.  7;  Illinois  ete.  R.,  Co. 
V.  Lenee,  30  Ky.  Law  Rep.  988,  100 
S.  W.  215;  Louisville  &  N.  E.  Co.  v. 
MUler,  134  Ky.  716,  135  Am.  St. 
Eep.  433,,  121  S.  W.  648;  Chiles  v. 
Drake,  2  Met.  (Ky.)  146,  74  Am. 
Dec.  40:6;  Webb  v.  Rothschild,  49  La. 
Ann.  244,  21  South.  258;  Graham  v. 
St.  Charles  ete.  R.  Co.,  47  La.  Ann. 
1656,  49  Am.  St.  Rep.  436,  18  South. 
707;  Webb  v.  Gilman,  80  Me.  177,  13 
Atl.  688;  Johnson  v.  Smith,  64  Me. 
553;  Philadelphia  etc.  E.  Co.  v. 
Green,  110  Md.  32,  71  Atl.  986; 
Knickerbocker  Ice  Co.  v.  Gardiner 
Dairy  Co.,  107  Md.  556,  16  L.  E,  A., 
N.  8.,  746,  69  Atl.  405;  Thillman  v. 
Neal,  88  Md.  525,  42  Atl.  242; 
Hawes  v.  Knowles,  114  Mass.  518, 
19  Am.  Eep.  383;  McChesney  v.  Wil- 
son, 132  Mich.  252,  1  Ann.  Gas.  191, 
93  N.  W.  627;  Bennett  v.  Beam,  42 
Mich.  346,  36  Am.  Eep.  442,  4  N. 
W.  8;  Eauma  v.  Lamont,  82  Minn. 
477,  85  N.  W.  236;  Crosby  v.  Hum- 
phreys, 59  Minn.  92,  60  N.  W.  843; 
Illinois  etc.  E.  Co.  v.  Dodds,  97 
Miss.  865,  53  South.  409;  Loohte  v. 
Mitchell    (Miss.    1900),    28    South. 
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might  be  extremely  punitive  to  a  defendant  of  small  or 
moderate  means  would  be  ligbt  and  trivial  to  a  wealthy 
defendant.  Therefore,  in  such  cases  and  upon  this  ground, 
the  pecuniary  circumstances  of  the  defendant  become  mate- 
rial and  relevant,  and  may  be  considered  by  the  jury  in 
determining  the  amount  of  their  verdict.^*  The  rule  that 
in  cases  of  malicious  and  wanton  torts,  where  exemplary 
damages  may  be  awarded,   evidence   of  the   defendant's 


877;  Reese  v.  Barbae,  61  Miss.  181; 
Summers  v.  Keller,  152  Mo.  App. 
626,  133  S.  W.  1180;  Baxter  v.  Ma- 
gill,  127  Mo.  App.  392,  105  S.  W. 
679;  Beck  v.  Dowell,  111  Mo.  506, 
33  Am.  St.  Kep.  547,  20  S.  W.  209; 
Cooper  V.  Hopkins,  70  N.  H.  271, 
48  Atl.  100;  Eimball  v.  Holmes,  60 
N.  H.  163;  Trainer  v.  Wolff,  58  N. 
J.  L.  381,  33  Atl.  1051;  Magee  v. 
Holland,  27  N.  J.  L.  86,  72  Am. 
Dec.  341;  Conners  v.  Walsh,  131 
N.  Y.  590,  30  N.  E.  59;  Lawyer  v. 
Fritcher,  130  N.  Y.  239,  27  Am.  Eep. 
521,  14  L.  E.  A.  700,  29  N.  E.  267; 
Voltz  V.  Blaekmar,  64  N.  Y.  440; 
White  v;  Barnes,  112  N.  C.  323,  16 
S.  E.  922;  Holmes  v.  Carolina  Cent. 
R.  Co.,  94  N.  C.  318;  Peckham  Iron 
Co.  V.  Harper,  41  Ohio  St.  100; 
Roberts  v.  Mason,  10  Ohio  St.  277; 
Hamerl'ynek  V.  Banfield,  36  Or.  436, 
59  Pae.  712;  McDevitt  v.  Vial  (Pa. 
1887),  11  Atl.  645;  Barnett  v.  Reed, 
51  Pa.  190,  88  Am.  Dec.  574;  Douty 
■V.  Bird,  60  Pa.  48;  Adams  v.  Manu- 
facturing Co.,  29  R.  I.  333,  71  Atl. 
180;  Ow^nn  v.  Tel.  Co.,  69  S.  C.  434, 
104  Am.  St.  Rep.  819,  67  L.  R.  A. 
Ill,  48  8.  E.  460;  Brasington  v. 
South  Bound  R.  Co.,  62  S.  C.  825,  89 
Am.  St.  Rep.  905,  40  S.  E.  665;  Bax- 
ter V.  Campbell,  17  S.  D.  475,  97  N. 
W.  386;  Byram  v.  McGuire,  3  Head 
(Tenn.),  530;  Wilkins  v.  Gilmore,  2 
Humph.  (Tenn.)  140;  Temple  v. 
Duran   (Tex.  Civ.),  121  S.  W.  253; 


Williams  v.  Detroit  Oil  Co.,  52  Tex. 
Civ.  App.  243,  114  S.  W.  167; 
Gold  V.  Campbell,  54  Tex.  Civ.  App. 
269,  117  S.  W.  463;  Moore  v.  Duke 
(Vt.),  80  Atl.  194;  Camp  v.  Camp, 
59  Vt.  667,  10  Atl.  748;  Hoadley  v. 
Watson,  45  Vt.  289,  12  Am.  Rep. 
197;  Wood  v.  American  Nat.  Bank, 
100  Va.  306,  40  S.  E.  931;  Borland 
v.  Barrett,  76  Va.  128,  44  Am.  Rep. 
152;  Lamb  v.  Stone,  95  Wis.  254, 
70  N.  W.  72;  Nichols  v.  Brabazon, 
94  Wis.  549,  69  N.  W.  342;  Leavitt 
V.  Cutler,  37  Wis.  46 ;  Cosgriff  /v. 
Miller,  10  Wyo.  190,  98  Am.  St.  Rep. 
977,  68  Pac.  206;  Scott  v.  Donald, 
165  TJ.  S.  58,  41  L.  Ed.  632,  17  Sup. 
Ct.  Rep.  265;  The  Amiable  Nancy, 
3  Wheat.  (U.  S.)  546,  4  L.  Ed.  456; 
Falardeau  v.  Couture,  2  L.  C.  Jur. 
96;  Carsley  v.  Bradstreet  Co.,  29  L. 
C.  Jur.  330,  2  Mont.  Super.  Ct.  33; 
Porde  V.  Skinner,  4  Car.  &  P.  239, 
19  Bng.  Crim.  L.  494;  Bmblen  v. 
Myers,  6  Hurl.  &  N.  54,  30  L.  J. 
Exch.  71,  2  L.  T.,  N.  S.,  774,  8  Wkly. 
Rep.  665;  Gallagher  v.  Westmore- 
land, 31  N.  Brunsw.   (Can.)   194. 

W  Sloan  V.  Edwards,  61  Md.  89; 
McCarthy  v.  Niskern,  22  Minn.  90; 
Belknap  v.  Boston  &  M.  R.  R.,  49 
N.  H.  358;  Clem  v.  Holmes,  33  Gratt. 
(Va.)  722,  36  Am.  Rep.  793;  Brown 
V.  Swineford,  44  Wis.  282,  28  Am. 
Rep.  582;  Brown  v.  Evans,  17  Fed. 
912,  8  Saw.  488. 
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pecuniary  circumstances  is  admissible  must  be  considered 
as  settled  in  view  of  the  numerous  authorities.  It  is  thus 
stated  by  Hosmer,  C.  J.:  "Great  wealth  is  generally-  at- 
tended with  correspondent  influence ;  and  little  influence  is 
the  usual  concomitant  of  little  property.  The  declarations 
of  a  man  of  fortune  concerning  the  character  of  another, 
like  a  weapon  thrown  by  a  vigorous  hand,  will  not  fail  to 
inflict  a  deeper  wound  than  the  same  declarations  made  by 
a  man  of  small  estate,  and,  as  a  consequence  not  uncom- 
mon, of  small  influence.""  In  a  Maine  case,^*  it  is  said: 
"So  far  as  the  cause  of  action  rests  upon  an  injury  to  the 
character  or  an  insult  to  the  person,  compensatory  dam- 
ages may  be  increased  by  proof  of  the  wealth  of  the  de- 
fendant. This  is  upon  the  ground  that  wealth  is  an  ele- 
ment which  goes  to  make  up  his  rank  and  influence  in 
society,  and  thereby  renders  the  injury  or  insult  resulting 
from  his  wrongful  acts  the  greater."  It  is  a  well-estab- 
lished principle  of  the  common  law,  that  in  actions  of  tres- 
pass and  all  actions  on  the  case  for  torts,  a  jury  may 
inflict  what  are  called  exemplary,  punitive  or  vindictive 
damages  upon  a  defendant,  having  in  view  the  enormity  of 
his  offense  rather  than  the  measure  of  compensation  to  the 
plaintiff.  "By  the  common  as  well  as  by  statute  law,  men 
are  often  punished  for  aggravated  misconduct  or  lawless 
acts,  by  means  of  a  civil  action,  and  the  damages,  inflicted 
by  way  of  penalty  or  punishment,  given  to  the  party  in- 
jured. In  many  civil  actions  such  as  libel,  slander,  seduc- 
tion, etc.,  the  wrong  done  to  the  plaintiff  is  incapable  of 
being  measured  by  a  money  standard;  and  the  damages- 
assessed  depend  on  the  circumstances,  showing  the  degree 
of  moral  turpitude  or  atrocity  of  the  defendant's  conduct, 
and  may  properly  be  termed  exemplary  or  vindictive 
rather  than  compensatory.  In  actions  of  trespass,  where 
the  injury  has  been  wanton  and  malicious,  or  gross  and 
outrageous,  courts  permit  juries  to  add  to  the  measured 
compensation  of  the  plaintiff  which  he  would  have  been 

15  Bennett  v.  Hyde,  6  Conn.  27.  18  Jahnson  v.  Smith,  64  Me.  555. 
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entitled  to  recover,  had  the  injury  been  inflicted  without 
design  or  intention,  something  further  by  way  of  punish- 
ment or  example^  which  has  sometiemes  been  called  '  smart 
money.'  This  has  been  always  left  to  the  discretion  of 
the  jury,  as  the  degree  of  punishment  to  be  thus  inflicted 
must  depend  on  the  peculiar  circumstances  of  each  case. 
It  must  be  evident,  also,  that  as  it  depends  upon  the  degree 
of  malice,  wantonness,  oppression,  or  outrage  of  the  de- 
fendant's conduct,  the  punishment  of  his  delinquency  can- 
not be  measured  by  the  expenses  of  the  plaintiff  in  prose- 
cuting his  suit."^^ 


§  160  (158).  Same,  continued. — On  this  ground  proof  of 
the  financial  standing  of  the  defendant  has  been  received  in 
actions  for  slander  and  libel "  (although  there  is  a  qualifi- 


11  Bay  V.  Woodward,  13  How. 
(U.  S.)  371,  14  L.  Ed.  181.  See, 
also,  Lake  Shore  etc.  Co.  v.  Pren- 
tice, 147  U.  S.  101,  37  L.  Ed.  97,  18 
Sup.  Ct.  Kep.  261;  Scott  v.  Donald, 
165  U.  S.  58,  41  L.  Ed.  632,  17  Sup. 
Ct.  Eep.  265;  Woldson  v.  Larson, 
164  Fed.  548,  90  C.  C.  A.  422. 

18  Childers  v.  Mercury  Print.  & 
Pub.  Co.,  105  Cal.  284,  45  Am.  St. 
Eep.  40,  38  Pae.  903;  Barkly  v. 
Copeland,  74  Cal.  1,  5  Am.  St.  Rep. 
413,  15  Pac.  307;  Hotchkiss  v.  Por- 
ter, 30  Conn.  414;  Bennett  v.  Hyde, 
6  Conn.  24;  Todd  v.  Every  Eyening 
Printing  Co.,  6  Penne.  (Bel.)  233, 
66  Atl.  97;  Donalioe  v.  Star  Pub. 
Co.,  4  Penne.  (Del.)  166,  55  Atl. 
337;  Russell  v.  Washington  Post 
Co.,  31  App.  D.  C.  277;  Jones  v. 
Greeley,  25  ria.  629,  6  South.  448; 
Hintz  V.  Graupuer,  138  111.  158,  27 
N.  E.  935;  Hosley  v.  Brooks,  20  111. 
115,  71  Am.  Deo.  252;  Fowler  v. 
Wallace,  131  Ind.  347,  31  N.  E.  53; 
Thompson  v.  Rake,  140  Iowa,  232, 
18  L.  R.  A.,  N.  S.,  921,  118  N.  W. 
279;    Blocker    v.    Schoff,    83    Iowa, 


265,  48  N.  W.  1079;  Walker  v. 
Wiekens,  49  Kan.  42,  30  Pac.  181; 
Stanwood  v.  Whitmore,  63  Me.  209; 
Humphries  v.  Parker,  52  Me.  507; 
Larned  v.  Buffington,  3  Mass.  546, 
3  Am.  Dec.  185;  Shute  v.  Barrett, 
7  Pick.  (Mass.)  82;  Botsford  v. 
Chase,  108  Mieh.  432,  66  N.  W.  325; 
Randall  v.  Evening  News  Assn.,  97 
Mich.  136,  56  N.  W.  361;  Brown  v. 
Globe  Printing  Co.,  313  Mo.  611,  127 
Am.  St.  Eep.  627,  112  S.  W.  462; 
Brown  v.  Publishers,  213  Mo.  655, 
112  S.  W.  474;  Taylor  v.  Pullen,  152 
Mo.  434,  53  S.  W.  1086;  Callahan  v. 
Ingram,  122  Mo.  355,  43  Am.  St. 
Eep.  583,  26  S.  W.  1020;  Wagner  v. 
Saline  Co.  Progress  Print.  Co.,  45 
Mo.  App.  6;  Nelson  v.  Wallace,  48 
Mo.  App.  193;  Butler  v.  Gazette  Co., 
119  App.  Div.  767,  104  N.  Y.  Supp. 
637;  Burkhardt  v.  Press  Pub.  Co., 
130  App.  Div.  22,  114  N.  Y.  Supp. 
451;  Saunders  v.  Post-Standard  Co., 
107  App.  Div.  84,  94  N.  Y.  Supp. 
993;  Crane  v.  Bennett,  177  N.  Y. 
106,  69  N.  E.  274,  101  Am.  St.  Rep. 
722;   Gressman  v.  Morning  Journal 
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cation  in  one  or  two  of  the  cases,  which,  does  not,  however, 
affect  the  weight  of  authority),^"  assault  and  hatterj,^" 


Assn.,  197  N.  Y.  474,  90  N.  E.  1131; 
Amory  v.  Vreeland,  125  App.  Div. 
850,  110  N".  Y.  Supp.  859;  Beeves  v. 
Winn,  97  N.  C.  246,  2  Am.  St.  Kep. 
287,  1  S.  B.  448;  Adeock  v.  Marsh, 
30  N.  C.  360;  Hayuer  -r.  Cowden,  27 
Ohio  St.  292,  22  Am.  Eep.  303;  Mc- 
Almont  V.  McClelland,  14  Serg.  & 
E.  (Pa.)  362;  Burckhalter  v.  Cow- 
ard, 16  S.  O.  435;  Young  v.  Kuhn, 
71  Tex.  645,  9  S.  W.  860;  Kidder  v. 
Bacon,  74  Vt.  263,  52  Atl.  322;  Har- 
man  v.  CimdifE,  82  Va.  239;  Delaaey 
V.  Kaetel,  81  Wis.  353,  51  N.  W. 
559;  Grace  v.  McArthur,  76  Wis. 
641,  45  N.  W.  518.  Evidence  should 
not  be  ofEered  to  increase  the  dam- 
ages until  some  testimony  has  been 
submitted  tending  to  prove  the  mat- 
ter charged:  Winter  v.  Donovan,  8 
Gill  (Md.),  370.  When  a  plaintiff 
voluntarily  joins  several  parties  as 
defendants,  he  must  be  held  thereby 
to  waive  any  right  to  recover  puni- 
tive damages  against  all,  founded 
upon  evidence  of  the  ability  of  one 
of  the^  several  defendants  to  pay 
them.  This  rule  does  not  prevent 
the  recovery  of  punitive  damages 
in  all  cases  where  several  defend- 
ants are  joined:  Washington  Gas- 
light Co.  v.  Lansden,  172  U.  8.  534, 
43  L.  Ed.  543,  19  Sup.  Ct.  Eep.  296. 
There  are  a  few  eases  in  which  the 
evidence  has  been  held  inadmissible; 
Guengereeh  v.  Smith,  34  Iowa,  348 
(with  a  strong  and  correct  dissent- 
ing opinion  by  Beck,  C.  J.) ;  Young 
v.  Kuhn,  71  Tex.  645,  9  S.  W.  860 
(though  Stayton,  C.  J.,  said  that  it 
might  be  true  that  the  larger  num- 
ber of  adjudicated  cases  held  other- 
wise). Such  evidence  is  inadmissi- 
ble as  against  a  corporation:  Ran- 
dall V.  Evening  News  Assn.,  97 
Mich.  136,  56  N.  W.  361. 


19  In  Palmer  v.  Haskins,  28 
Barb.  (N.  Y.)  90,  it  was  said  that 
the  general  standing  of  the  defend- 
ant in  society  might  be  shown,  but 
the  decision  seems  to  be  that  the 
wealth  of  the  defendant  cannot  be 
shown  for  the  purpose  of  having 
the  jury  infer  the  social  position 
from  this  alone.  See,  also.  Ware  v, 
Cartledge,  24  Ala.  622,  60  Am.  Dee. 
492. 

20  Marriott  v.  Williams,  152  Cal. 
705,  125  Am.  St.  Eep.  87,  93  Pac. 
875;  Scimitt  v.  Kurriis,  140  111.  App. 
132;  Lister  v.  McKee,  79  HI.  App. 
210;  Jones  v.  Jones,  71  111.  562; 
Cochran  v.  Ammon,  16  111.  315; 
Taber  v.  Hutson,  5  Ind.  322,  61  Am. 
Dec.  96;  Gore  v.  Chadwiok,  6  Dana 
(36  Ky.),  477;  Johnson  v.  Smith,  64 
Me.  553;  Webb  v.  Gilman,  80  Me. 
177,  13  Atl.  mS;  Stockham  v.  Mal- 
colm, 111  Md.  615,  19  Ann.  Cas.  759, 
74  Atl.  569;  Gaither  v.  Blowers,  11 
Md.  536;  Sloan  v.  Edwards,  61  Md. 
89;  Bell  v.  Morrison,  27  Miss.  68; 
Eltringham  v.  Earhart,  67  Miss.  488, 
19  Am.  St.  Eep.  319,  7  South.  346; 
Baxter  v.  Magill,  127  Mo.  App.  392, 
105  S.  W.  679;  Dailey  v.  Houston, 
58  Mo.  361;  Pendleton  v.  Davis,  1 
Jones  (N.  C),  98;  Hendricks  v. 
Eowler,  16  Ohio  C.  C.  597;  Willet  v. 
Johnson,  13  Okl.  563,  76  Pac.  174; 
Jaeoby  v.  Gui'er,  6  Serg.  &  E.  (Pa.) 
399;  Eowe  v.  Moses,  9  Eich.  (S.  C.) 
423,  67  Am.  Dec.  560,  and  note;  Har- 
ris V.  Marco,  16  S.  C.  575;  Thomas 
V.  Williams,  139  Wis.  467,  121  N.  W. 
148;  Draper  V.  Baker,  61  Wis.  450, 
50  Am.  Eep.  143,  21  W.  W.  527; 
Brown  v.  Swineford,  44  Wis.  282,  28 
Am.  Rep.  582;  Barnes  v.  Martin,  15 
Wis.  240,  82  Am.  Dec.  670 ;  Brown  v. 
Evans,  17  Fed.  912,  8  Saw.  (U. 
S.)   488;   Eoaeh  v.  Caldbeek,  64  Vt. 
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malicious    prosecution ^^    and    seduction.^^     And    notwith- 
standing a  contrary  practice  in  England,  in  actions   of 


593,  24  Atl.  989.  In  an  aetion 
against  an  innkeeper,  who,  after  a 
guest  tacl  engaged  and  paid  for  a 
night's  lodging,  refused  to  let  hini 
have  it,,  and  turned  him  out  of  the 
house  with  abusive  and.  insulting  lan- 
guage, exemplary  damages  were  re- 
eoverable  and  the  pecuniary  ciroum.' 
stances  of  the  defendant  were  admis- 
sible: McCarthy  v.  Niskern,  22  Minn. 
90.  In  some  states  exemplary  dam- 
ages are  not  recoverable  in  an  action 
for;  assault  and  battery,  on  the 
ground  that  it  is  punishable  crimi- 
nally. :  And  in.  such  states  as  only 
compensatory  damages  may  be  given, 
the  wealth  of  the  defendant  cannot 
be- considered:  Taber  v.  Hutson,  5 
Ind.  322,  61  Am.  Deo.  96.  In  Iowa, 
though  punitive  damages  may  be 
awarded  in  assault  and  battery,  the 
wealth  of  the  ,  defendant  cannot  be 
considered,  the  court  deviating  from 
the  weight  of  authority:  Guengerech 
v.'  Smith,  34  Iowa,  348,  overruling 
Karney  v.  Paisley,  13  Iowa,  89,  Beck, 
C.  J.,  dissenting.  In  Kentucky  the 
law  is  that  no  evidence  as  to  the 
financial  .'Condition  of  either  party  is 
admissible  in  any  ease  in  which  puni- 
tive, damages  may  be  recovered:  Giv- 
ens  V.  Berkley,  108  Ey.  236,  56  S. 
W.  158;  Beavers  v.  Bowen  (Ky.),  70 
S.  W.  195. 

21  Coleman  v.  Allen,  79  Ga.  637,  11 
Am.  St.  Rep.  449,  6  S.  E.  204;  Fal- 
conburyv.  Kendall,  76  Ind.  260;  Sex- 
son  V.  Hoover,  1  Ind.  App.  65,  27  N. 
E.  105;  Eiehardson  v.  Pierce,  119 
Mass.  165 ;  M.  A.  Seed  Dry-Plate  Go. 
V.  Wunderlich,  69  Minn.  288,  72  N. 
W.  122;  Abel  v;  Allemannia  Bank, 
79  Minn;  419,  82  N.  W.  680;  Peck 
V.  Small,  35  Minn.  465,  29  N.  W.  69 ; 
Whitfield  V.  Westbrook,  .40  Miss.  311; 
Carp  V.  Queen  Ins.  Co.,  203  Mo.  295, 


101  S.  W.  78;  Renfro  v.  Prior,  22 
Mo.  App.  403;  Bump  v.  Betts,  23 
Wend.  (N.  Y.)  85;  Shenandoah  M. 
E.  Church  V.  Bobbins,  *81  Pa.  361,  2 
Wkly.  Notes  Cas.  (Pa.)  592;  Mc- 
Bride,  v.  McLaughlin,  5  Watts  (Pa.), 
375;  Chase  v.  Bailey,  49  Vt.  71; 
Towne  v.  .Eublee,  51  Vt.  62;  Chitten- 
den V.  Woodbury,  52  Vt.  562;  Singer 
Mfg.  Co.  V.  Bryant,  105  Va.  403,  54 
S.  E.  320;  Winn  v.  Peekham,  42  Wis. 
493;  Jolly  v.  Wallis,  3  Bsp.  228. 

22  Robinson  v.  Burton,  5  Harr. 
(Del.)  335;  Herring  v.  Jester,  2  Houst. 
(Del.)  66;  White  v.  Mnrtland,  71  Bl. 
250,  22  Am.  Rep.  100;  Rea  v.  Tucker, 
51  ni.  110,  99  Am.  Dee.  539,  and  note; 
Grable  v.  Margrave,  3  Scam.  (lU.) 
372,  38  Am.  Dec.  88;  White  v.  Greg- 
ory, 126  Ind.  95,  25  N.  E.  806;  Wil- 
son v.Shepler,  86  Ind.  275;  Bennett 
v.  Beam,  42  Mich.  346,  36  Am.  Rep. 
442,  4  N.  W.  8;  McAulay  v.  Birkhead, 
13  Ired.  (N.  C.)  28,  55  Am.  Dec.  427; 
Clem  V.  Holmes,  33  Gratt.  (Va.) 
722,  36  Am.  Rep.  793 ;  Lee  v.  Hodges, 
13  Gratt.  (Va.)  726;  Riddle  v.  Mc- 
Ginnis,  22  W.  Va.  253;  Lee  v.  Ham- 
mond, 114  Wis.  550,  90  N.  W.  1073; 
Lavery  v.  Crooke,  52, Wis.  612,  38  Ann. 
Rep.  768,  9  N.  W.  599;  Klopfer  v. 
Bromme,  26  Wis.  872;  Salter  v. 
Walker,  21  L.  T.,  N.  S.,  360,  18  Wkly. 
Rep.  65.  The  weight  of  authority  is 
as  stated  above,  although  there  are 
some  cases  in  which  the  evidence  has 
been  excluded.  In  one  especially, 
Dain  v.  Wyeoff,  7  N.  Y.  191,  the  court 
was  most  pronounced  in  asserting,  on 
the  authority  of  an  English  case 
(James  v.  Briddington,  6  Car.  &  P. 
589),  that  the  amount  of  the  defend- 
ant's property  was  not  a  question  in 
the  case.  Later  New  York  cases  did 
not  follow  this  one:  See  Lipe  v. 
Eiserlerd,  32  N.  Y.  229  j  Ingersoll  v. 
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criminal  conversation,^^  and  in  cases  of  negligence  and  tres- 
pass.^* And  in  actions  for  breach  of  promise  of  marriage, 
the  participation  in  the  home  and  property  of  the  de- 
fendant is  among  the  'things  of  which  the  plaintiff  by 
the  breach  of  contract  is  deprived;  hence  evidence  of  the 
defendant's  financial  standing  is  admissible  as  affording 
some  standard  by  which  to  estimate  the  plaintiff's  dis- 
appointment and  the  extent  of  the  loss.^^ 


Jones,  5  Barb.  (N.  T.)  661;  Damon 
V.  Moore,  5  Lans.  (N.  Y.)  454.  Other 
cases  agreeing  with  Dain  v.  Wyeoff, 
supra,  are  West  v.  DrufE,  55  Iowa, 
335,  7  N.  W.  636;  Watson  v.  Watson, 
53  Mich.  168,  51  Am.  Eep.  Ill,  18 
N.  W.  605. 

23  Eobinson  v.  Burton,  5  Harr. 
(Del.)  335;  Herring  v.  Jester,  2  Houst. 
(Del.)  66;  Prettyman  v.  Williamson, 
1  Penne.  (Del.)  224,  39  Atl.  731; 
Peters  v.  Lake,  66  HI.  206,  16  Am. 
Eep.  593;  Browning  v.  Jones,  52  HI. 
App.  597;  Eea  v.  Tucker,  51  111.  110, 
99  Am.  Dee.  539,  and  note;  Cochran 
V.  Ammon,  16  111.  316';  Grable  v.  Mar- 
gravcj  4  111.  372,  38  Am.  Dec.  88; 
Johnston  v.  Disbrow,  47  Mieh.  59,  10 
N.  W.  79;  Mills  v.  Taylor,  85  Mo. 
App.  Ill;  Johnson  v.  Allen,  100  N. 
C.  131,  5  S.  E.  666 ;  McAulay  v.  Birk- 
head,  35  N.  C.  28,  55  Am.  Dee.  427; 
Matheis  v.  Mazet,  164  Pa.  580,  30 
Atl.  434;  Cornelius  v.  Hambay,  150 
Pa.  359,  24  Atl.  515;  Clem  v.  Holmes, 
33  Giatt.  (Va.)  722,  36  Am.  Eep. 
793 ;  Woldson  v.  Larson,  164  Fed.  548, 
90  C.  G.  A.  422.  The  English  practice 
is  opposed  to  the  American  in  these 
cases:  James  v.  Briddington,  6  Car. 
&  P.  589. 

24  Jones  V.  Jones,  71  HI.  562;  Cum- 
berland Tel.  &  T.  Co.  V.  Poston,  94 
Tenn.  696,  30  S.  W.  1040;  Gilman 
V.  Brown,  115  Wis.  1,  91  N.  W.  227; 
Meibus  v.  Dodge,  38  Wis.  300,  20 
Am.  Eep.  6  (injury  caused  by  a  dog)  ; 
Cosgriff  V.  Miller,  10  Wyo.  190,  98 
Am.  St.  Eep.  977,  68  Pa.e.  206. 


25  Pecuniary  circumstances  of  the 
defendant  may  be  considered  by  the 
jury  in  estimating  the  damages  in 
an  action  for  breach  of  promise  of 
marriage:  Note  to  Burnham  v.  Corn- 
well,  63  Am.  Dee.  546;  Coffins  v. 
Mack,  31  Ark.  684;  Eeed  v.  Clark, 
47  Cal.  194;  Douglas  v.  Gausman,  68 
HI.  170;  Hunter  t.  Hatfield,  68  Ind. 
416;  McKenzie  v.  Gray,  143  Iowa, 
112,  120  N.  W.  71;  McKee  v.  Mouser, 
131  Iowa,  203,  108  N.  W.  228;  Vier- 
ling  V.  Binder,  113  Iowa,  337,  85 
N.  W.  621;  Geiger  v.  Payne,  102 
Iowa,  581,  69  N.  W.  554,  71  N.  W. 
571;  Herriman  v.  Layman,  118  Iowa, 
590,  92  N.  W.  710;  Beans  v.  Denny, 
141  Iowa,  52,  117  N.  W.  1091;  Ken- 
nedy  V.   Eodgers,   2   Kan.   App.   764, 

44  Pac.  47;  Lawrence  v.  Cooke,  56 
Me.  187,  96  Am.  Dec.  443;  Kelley  v. 
Eiley,  106  Mass.  339,  8  Am.  Eep. 
336;  Spencer  v.  Simmons,  160  Mieh. 
292,  19  Ann.  Cas.  1126,  125  N.  W. 
9;  McPherson  v.  Eyan,  59  Mich.  33, 
26  N.  W.  331;  Bennett  v.  Beam,  42 
Mich.  346,  36  Am.  Eep.  442,  4  N.  W. 
8,  and  note;  Birum  v.  Johnson,  87 
Minn.  362,  92  N.  W.  1 ;  Casey  v.  Gill, 
154  Mo.  181,  55  S.  W.  219;  Dupont 
V.  MoAdow,  6  Mont.  226,  9  Pac,  925; 
Johansen  v.  Modahl,  4  Neb.''(Unof.) 
411,  94  N.  W.  532;  Stratton  v.  Dole, 

45  Neb.  472,  63  N.  W.  875;  Chellis 
T.  Chapman,  125  N.  Y.  214,  11  L. 
E.  A.  784,  26  N.  E.  308;  KnifEon  v. 
McConnell,  30  N.  Y.  285;  Crosier  v. 
Craig,  47  Hun  (N.  Y.),  83;  Smith 
V.  Compton,  67  N.  J.  L.  548,  58  L.  E. 
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§  161  (159).    Proof  of  financial  standing  of  plaintiff.— 

Thei  same  reasoning  which  ordinarily  calls  for  the  exclu- 
sion of  the  evidence  of  the  defendant's  financial  condition 
applies  with  equal  force  to  the  plaintiff's  and  in  those 
actions  in  which  only  compensatory  damages  are  allowed, 
the  financial  standing  of  the  plaintiff  is  irrelevant.  For 
example,  evidence  cannot  be  received  in  an  action  for  neg- 
ligence against  a  railroad  company  that  the  plaintiff  is  of 
limited  means,  and  that  since  the  injury  he  has  not  been 
able  to  support  his  family.  The  evidence  should  be  con- 
fined to  the  plaintiff  and  his  capacity  for  business,  and  to 
the  nature  of  his  injuries  and  the  probability  of  recovery. 
The  damages  in  such  cases  are  not  at  all  dependent  upon 
his  condition  as  to  wealth  or  poverty.^®     Such  evidence  is 


A.  480,  52  Atl.  386;  Allen  v.  Baker, 
86  N.  C.  81,  41  Am.  Rep.  444;  Strib- 
ley  V.  Welz,  8  Ohio  C.  C.  571;  Jarvis 
V.  Johnson,  2  Ohio  Dee.  312,  2  West. 
L.  Month.  389;  Fisher  v.  Barber  (Tex. 
Civ.  App.),  130  S.  W.  871;  Ortiz  v. 
Navarro,  10  Tex.  Civ.  App.  195,  30 
S.  W.  581;  Hanson  v.  Johnson,  141 
Wis.  550,  124  N.  W.  506;  Salchert 
V.  Keinig,  135  Wis.  194,  115  N.  W. 
132;  Olson  v.  Solveson,  71  Wis.  663, 
38  N.  W.  329;  Massucco  v.  Tomassi, 
78  Vt.  188,  62  Atl.  57;  Clark  v. 
Hodges,  65  Vt.  273,  26  Atl.  726; 
Dent  V.  Pickens,  34  W.  Va.  240,  26 
Am.  St.  Eep.  921,  12  S.  E.  698; 
Humphrey  v.  Brown,  89  Fed.  640; 
Horam  v.  Humphreys,  Lofft,  80,  98 
Bng.  Reprint,  543;  James  v.  Brid- 
dington,  6  Car.  &  P.  589.  In  Spen- 
cer V.  Simmons,  supra,  it  was  held 
that  evidence  of  the  wealth  of  the 
defendant's  father  was  inadmissible. 
This  following  Miller  v.  Rosier,  31 
Mich.  475,  and  Aldis  v.  Stewart,  4 
Misc.  Eep.  389,  24  N.  Y.  Supp.  329. 
In  Ohio  it  is  held  admissible:  Strib- 
ley  V.  Welz,  8  Ohio  C.  C.  571.  The 
weight  of  authority  is  in  favor  of  not 
confining  the  evidence  to  general  rep- 


utation of  wealth:  Vierling  v.  Binder, 
and  other  cases,  supra.  See  extended 
review  of  the  authorities  in  note  to 
Burnham  v.  Gornwell  (16  B.  Mon. 
(Ky.)  284),  63  Am.  Dec.  545-547. 

26  Davis  V.  Kornman,  141  Ala.  479, 
37  South.  789;  Barbour  County  v. 
Horn,  48  Ala.  566;  Malone  v.  Haw- 
ley,  46  Cal.  409;  Eagle  Packet  Co.  v. 
Defries,  94  HI.  598,  34  Am.  Rep.  245; 
Lake  Shore  &  M.  S.  E.  Co.,  v.  Teeters 
(Ind.  App.),  74  N.  E.  1014;  Graves  v. 
Thomas,  95  Ind.  361,  48  Am.  Rep. 
727;  Parsons  v.  Lindsay,  26  Kan.  426; 
Van  Dusen  v.  Letellier,  78  Mich.  492, 
44  N.  W.  572;  Griser  v.  Schoenborn, 
109  Minn.  297,  123  N.  W.  823;  Rail- 
road Co.  v.  Hardy,  88  Miss.  732,  41 
South.  505;  Southern  E.  Co.  v.  Mc- 
Lellan,  80  Miss.  700,  32  South.  283; 
Baltimore  etc.  R.  Co.  v.  Shipley,  31 
Md.  368;  Bolles  v.  Kansas  City  E. 
Co.,  134  Mo.  App.  696,  115  S.  W. 
459;  Beck  v.  Dowell,  111  Mo.  506, 
33  Am.  St.  Eep.  547,  20  S.  W.  209; 
Schwanzer  v.  Brooklyn  Heights  R. 
Co.,  18  App.  Div.  205,  45  N.  Y.  Supp. 
889;  Montgomery  v.  Seaboard  etc.  R. 
Co!,  73  S.  C.  503,  53  S.  E.  987;  Inter- 
national  etc.   B.   Co.   T.   Goswiek,  98 
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well  calculated  to  unduly  enhance  the  damages  and  to  in- 
fluence the  jury  to  give  damages  beyond  what  is  a  com- 
pensation for  the  injury  received.  Defendant  can  in  no 
case  be  required  to  support  the  family  of  one  of  their  em- 
ployees who  may  be  injured  even  by  the  negligence  of  the 
servants  of  the  company.  Such  a  rule  would  be  carrying 
the  liability  of  such  bodies  beyond  the  liability  of  other  per- 
sons, and  would  not  accord  with  the  analogies  or  principles 
of  the  law.  And  to  permit  such  evidence  would  be  virtu- 
ally to  impose  that  duty  upon  the  defendant.  The  evi- 
dence must  be  confined,  as  we  have  above  pointed  out,  to 
the  plaintiff,  his  injuries,  capacity  for  business  and  the 
probabilities  of  his  recovery  from  the  injuries  received.^^ 
But  in  those  actions  where  exemplary  damages  are 
awarded  proof  is  allowed  not  only  of  the  condition  in  life 
and  of  the  circumstances  of  the  defendant,  but  also  of 
those  of  the  plaintiff.  Although  in  some  of  the  decisions 
asserting  this  rule  the  expressions  of  opinion  are  obiter  and 


Tex.  477,  85  S.  W.  785;  Dreiss  v. 
Priedrich,  57  Tex.  70;  Missouri  Pae. 
E.  Co.  V.  Lyde,  57  Tex.  505;  Dallas 
etc.  R.  Co.  V.  Summers,  48  Tex.  Civ. 
App.  474,  106  S.  W.  891;  Lewis  v. 
Crane,  78  Vt.  216,  62  Atl.  60 ;  Vos- 
burg  V.  Putney,  78  Wis.  84,  47  N.  W. 
99;  Pennsylvania  Co.  v.  Boy,  102  U. 
S.  451,  26  L.  Ed,  141;  National 
Biscuit  Co.  V.  Nolan,  138  Ted.  6,  70 
C.  C.  A.  436.  Where,  however,  the 
statute  provides  that  damages  shall 
inure  to  the  family  of  deceased,  it 
is  competent  to  prove  the  number 
of  his  children:  Felton  v.  Spiro,  78 
Fed.  577,  24  C.  C.  A.  321.  As  to 
the  admissibility  on  the  question  of 
damages  for  personal  injuries  of  the 
amount  paid  for  services  of  a  sub- 
stitute during  incapacity,  see  the  note 
to  Stynes  v.  Boston  Elevated  By.  Co., 
80  L.  B.  A.,  N.  8.,  737. 

27  Pittsburg  etc.  By.  Co.  v.  Pow- 
ers, 74  111.  341;  Dreiss  v.  Friedrich, 
57  Tex.  70;  Chicago  v.  O'Brennan,  65 


111.  160.  "In  this  character  of  case, 
where  the  suit  is  by  the  party  him- 
self for  injuries  received,  although 
the  plaintiil  may  show  the  nature  of 
his  business  and  the  value  of  his 
services  in  eondudting  it,  as  a  ground 
for  estimating  damages,  yet  his 
wealth  or  poverty  is  an  immaterial 
issue,  calculated  to  unduly  influence 
the  verdict,  in  regard  to  which  evi- 
dence was  not  admissible;  and  the 
special  exception  should  have  been 
sustained":  Missouri  Pacific  B.  R. 
Co.  v.  Lyde,  57  Tex.  505.  As  has  been 
well  said,  if  the  wealth  of  the  plaintiff 
may  be  shown  to  increase  damages, 
the  correlative  of  the  proposition 
should  also  be  accepted,  and  the 
defendant  allowed  to  mitigate  his 
damage  by  showing  his  poverty:  Field 
on  Damages,  §  120;  Id.,  §  609,  citing 
authorities  in  notes;  Hunt  v.  Chicago 
•  etc.  E.  R.  Co.,  26  Iowa,  363;  Guen- 
gerech  v.  Smith,  34  Iowa,  348;  Bar- 
bour Co.  T.  Horn,  48  Ala.  566, 
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in  others  the  reasons  assigned  are  not  very  satisfactory, 
yet  the  doctrine  is  supported  by  much  authority.^*  In  an 
action  for  assault  and  battery,  the  pecuniary  circum- 
stances of  the  plaintiff  and  the  dependent  condition  of  his 
family  may  be  given  in  evidence  to  increase  the  damages, 
especially  where  the  case  is  one  for  exemplary  damages.^* 
And  this  evidence  is  also  admissible  on  the  ground  that  the 
poverty  of  the  plaintiff  makes  the  injury  inflicted  by  the 
tort  the  greater.  Thus  where  the  husband  and  wife  sued 
for  an  assault  upon  the  wife,  it  was  said  that  the  pain  and 
suffering  may  be  much  greater  where  from  the  husband's 
pecuniary  condition  he  is  unable  to  furnish  medical  aid, 
remedies,  apartments,  and  nursing,  such  as  ample  means 
would  afford,  and  therefore  evidence  of  the  pecuniary  con- 
dition of  the  husband  tended  to  show  the  extent  of  the 
injury.^"  The  consequences  of  a  severe  personal  injury 
would  be  more  disastrous  to  a  person  destitute  of  pecuniary 
resources,  and  dependent  wholly  upon  his  manual  exertions 
for  the  support  of  himself  and  family,  than  to  an  individ- 
ual differently  situated  in  life.*^  So  evidence  of  the  cir- 
cumstances and  financial  standing  and  rank  in  life  of  the 
plaintiff  has  been  allowed  in  actions  of  libel  and  slander ;^^ 
although  the  authorities  are  not  at  all  in  accord.  From  a 
perusal  of  them  the  weight  seems  decidedly  in  favor'  of  the 
admission  of  the  evidence.  There  seems  to  be  no  reason 
at  all  why  the  rules  should  vary,  according  to  the  particular 
tort,  and  from  the  comparison  of  the  conflicts  in  each  case 

28  See  cases  cited  below.  poverty   and   that    the    defendant,   a 

29  Jarvis  v.  Manlove,  5  Harr.  (Del.)  landlord's  agent,  was  hard-hearted, 
452;  McNamara  v.  King,  7  111.  432;  was  properly  held  error:  Marsh  v. 
Sloan  V.  Edwards,  61  Md.  89 ;  Gaither  Bristol,  65  Mieh.  378,  32  N.  W.  645. 
V.  Blowers,  11  Md.  536;  Bltringham  so  Cochran  v.  Ammon,  16  111.  316. 
V.  Barhart,  67  Miss.  488,  19  Am.  St.  31  McNamara  v.  King,  2  Gilm. 
Eep.    319,    7    South.    346;    Dailey    v.  (111.)  432. 

Houston,    58    Mo.    361 ;     Heneky    v.  32  McAlmont  v.  McClellan,  14  Serg. 

Smith,  10  Or.  349,  45  Am.  Eep.  143;  &  R.  (Pa.)  363;  Clements  7.  Maloney, 

Sohelter  v.  York,  Crabbe,  449,  21  Fed.  55  Mo.  352 ;  Shute  v.  Barrett,  7  Pick. 

Oas.  No.  12,446.    But  in  an  ordinary  (Mass.)   82;  Lamed  v.  BuflSngton,  3 

action,  where  there  is  no  aggravation,  Mass.     546,    3   Am.    Dec.     185.     See 

evidence  admitted  to  show  plaintiflf's  §  159,  ante. 
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we  are  able  to  deduce,  that,  taking  the  whole  genus  of  torts, 
the  better  law  seems  to  be  with  the  weight  in  favor  of  the  ad- 
missibility of  evidence  of  the  plaintiff's  financial  condition. 
Why  in  some  states  the  plaintiff's  wealth  may  be  shown 
but  not  his  poverty  is  not  easily  accounted  for,  but  as 
financial  condition  covers  both  terms,  such  isolated  cases 
need  no  serious  attention.  In  these  days  of  broad  common- 
sense  rulings  on  such  subjects,  the  lawyer  will  find  himself 
safe  with  the  majority  opinion.^®  In  actions  for  malicious 
prosecution  the  language  of  Cowen,  J.,  is  very  emphatic:^* 
"When  the  plaintiff  finally  thought  it  his  duty  to  threaten 
a  resort  to  legal  redress,  he  is  answered,  'You  will  be  la  wed 
till  you  are  sick  of  it.  You  may  squirt  your  damnedest.' 
There  was  something  to  apprehend  from  such  a  reply ;  for 
the  defendants  had  the  command  of  great  wealth,  and  the 
plaintiff  was  a  poor  man  who  had  just  commenced  life. 
....  That  the  jury  should  have  been  somewhat  trans- 
ported with  indignation  by  the  view  which  we  think  they 
had  a  right  to  take  of  this  matter,  is  highly  probable;  a 
consequence  which  the   defendants   could  hardly   escape, 

33  Peltier  v.  Miet,  50  111.  511 ;  Clem-  property  is  not  admissible  in  an  action 

ents  T.  Maloney,  55  Mo.  352;  Reeves  of  slander,  in  Ware  v.  Cartledge,  24 

V.  Winn,  97  N.  C.  246,  2  Am.  St.  Rep.  Ala.   622,   60  Am.   Dee.   489 ;    on  the 

287,  1  S.  E.  448.     In  Lamed  v.  Buf-  subject  generally  in  such  actions  see 

finton,  '3  Mass.  546,  3  Am.  Dec.  185,  note  to  Jones  etc.  Co.  v.  George,  10 

it  was  held  that  in  an  action  of  slan-  Ann.  Cas.  288.     As  to  actions  for  per- 

der  the  plaintiff  may  give  in  evidence,  sonal   injury   not   resulting   in   death, 

to   aggravate   the    damages,   his   own  see  note  to  Washington  Times  Co.  v. 

rank  and  condition  of  life,  and  also  Downey,   6  Ann.   Cas.   768.     In   Pool 

that  the  defendant  may  avail  himself  v.   Devers.   30   Ala.    672,   the   law   of 

of   such   evidence   when   it   will   have  Alabama  is  plainly  expressed  by  the 

a  legal  tendency  to  mitigate  the  dam-  court.     Ihat  the  plaintiff  was  a  poor 

ages.    See   McAlmont   v.    McClelland,  man    was  not  a  legitimate  matter  for 

14  Serg.   &   R.    (Pa.)    363.     The   pe-  the  consideration  of  the  jury,  in  any 

cuniary    circumstances    of    the    plain-  point  of  view:   Adams  v.  Adams,  29 

tiff  and  his  family,  and  all  the  cir-  Ala.  433;  Ware  v.  Cartledge,  24  Ala. 

cumstances  of  the  esse,  may  be  taken  622,  60  Am.  Dec.  489.     And  this  case 

into     consideration,     and     exemplary  was   followed   in   Perrine   v.   Winter, 

damages  may  be  awarded:    Clements  73  Iowa,  645,  33  N.  W.  679. 
V.    Maloney,   55   Mo.   352;    Shute    v.  34  Bump   v.   Betts,   23   Wend.    (N. 

Barrett,   7   Pick.    (Mass.)    82.     It   is  Y.)  85.     See  §  159,  ante. 
held  that   evidence  of  the  plaintiff's 
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were  we  to  send  the  cause  down  and  order  it  retried.  It 
must  still  be  tried  by  men,  and  by  civilized  men."  And 
in  such  cases  evidence  of  the  plaintiff's  financial  condition 
is  admissible.^^  In  actions  for  seduction,  the  rule  is  so 
far  extended  that  proof  may  be  given  not  only  of  the  stand- 
ing and  rank  of  the  plaintiff  and  of  the  person  seduced, 
but  as  to  the  rank  and  standing  of  her  family  in  the  com- 
munity. It  has  been  repeatedly  held,  that,  in  this  action, 
the  father  may  recover  not  only  the  damages  he  has  sus- 
tained, by  the  loss  of  service,  and  the  payment  of  neces- 
sary expenses,  but  the  jury  may  award  him  compensation 
for  the  dishonor  and  disgrace  cast  upon  him  and  his  fami;ly, 
and  for  the  being  deprived  of  the  society  and  comfort  of  his 
daughter.  In  vindictive  actions,  and  this  is  now  regarded 
as  one,  the  jury  are  always  permitted  to  give  damages,  for 
the  double  purpose  of  setting  an  example,  and  of  punish- 
ing the  wrongdoer.  For  these  purposes,  proof  of  the 
condition  in  life,  and  circumstances,  as  well  of  the  father 
and  his  family,  as  of  the  party  committing  the  injury,  is 
highly  proper,  and  should  be  given  to  the  jury,  and  con- 
sidered by  them  in  estimating  the  damages.^®     But  in  an 

35  In  an  action  of  malicious  prose-  3*  Tillotson  v.   Cheetham,  3  Johns, 

cution  for  an  alleged  fraudulent  dis-  (N.  Y.)  56,  3  Am.  Dee.  459;  Herring 

posal  of  mortgaged  property,  evidence  v.  Jester,  2  Houst.   (Del.)   66;  White 

of  the  amount  of  property  owned  by  v.  Murtland,  71  111.  250,  22  Am.  Rep. 

the  plaintiff  is  admissible,  as  bearing  100;  White  v.  Gregory,  126  Ind.  95, 

upon  the  question  whether  the  defend-  25  N.  E.  806;   Bennett  v.  Beam,  42 

ant  had  reasonable  ground  to  believe  Mich.  346,  36  Am.  Eep.  442,  4  N.  W. 

that  plaintiff  had  disposed  of  the  mort-  8;  McAulay  v.  Birkhead,  35  N.  C.  28, 

gaged   property    with    intent    to    de-  55  Am.   Dec.   427,   and  note;   Lee   v. 

fraud:   Eeisan  v.  Mott,  42  Minn.  49,  Hodges,  13  Gratt.   (Va.)   726;  Riddle 

18  Am.  St.  Eep.  489,  43  N.  W.  691.  v.  McGinnis,  22  W.  Va.  253;  Lavery 

In  Tykeson  f.  Bowman,  60  Minn.  108,  v.  Crooke,  52  Wis.  612,  38  Am.  Deo. 

61  N.  W.  909,  it  was  held  competent  768,  9  N.  W.  599;  Salter  v.  Walker, 

for  the  plaintiff  to  prove  that  at  the  21  L.  T.,  N.'  S.,  360,  18  Wkly.  Rep. 

time  a  writ  of  attachment  was  issued  65;   Wilson  v.  Sproul,  3  Penr.  &  W. 

he  was   indebted   to   no   one   but   the  (Pa.)   49;  Parker  v.  Monteith,  7  Or. 

defendant.     See,    also,    Tarbrough    v.  277;  Thompson  v.  Clendening,  1  Head 

Hudson,  19  Ala.  653;  Coleman  v.  Al-  (Tenn.),  287.    But  not  of  the  indi- 

len,  79  Ga.  637,  11  Am.  St.  Eep.  449,  viduals  In  the  family:    Thompson   v. 

5  S.  E.  204;  Grimes  v.  Bowerman,  92  Clendening,    1    Head     (Tenn.),    287. 

Mich.  258,  52  N.  W.  751.  General  good  character  of  the  plaintifE 
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Iowa  case,  where  the  plaintiff  in  the  court  below  was  per- 
mitted to  show  that  she  was  a  poor  girl  and  had  no  means 
of  support  as  well  as  other  similar  facts,  the  judgment 
was  reversed.^''  In  actions  of  this  nature  it  has  been  held 
admissible  for  the  defendant,  in  the  first  instance,  to  offer 
proof  of  his  financial  condition  to  reduce  damages  on  the 
ground  that  his  pecuniary  standing  is  a  material  element.^* 
But  this  is  clearly  illogical.  The  law  is  well  stated  in  a 
Missouri  case:^*  "The  defense  offered  to  show  defend- 
ant's pecuniary  condition,  and  this  was  ruled  out.  I  have 
no  doubt  about  the  correctness  of  the  decision.  Plaintiff 
had  introduced  no  evidence  in  reference  to  the  wealth  of 
the  defendant.'  The  evidence  was  iiot,  therefore,  in  re- 
buttal of  any  issue  tendered  on  the  other  side;  and  it 
would  be  a  strange  proceeding  to  permit  him  to  show  his 
pecuniary  circumstances,  to  decrease  the  damages  occa- 
sioned by  his  own  wrong.  Under  that  view  it  would  be 
only  necessary  for  a  man  to  show  that  he  was  very  poor 
to  escape  with  comparative  impunity."  The  financial 
condition  of  the  plaintiff  may  be  shown  in  actions  for 
breach  of  contract  of  marriage.  In  announcing  this  rule 
Judg6  Cooley  used  the  following  language:  "When  the 
suit  is  for  the  loss  of  a  marriage  and  of  an  expected  home, 
the  fact  that  the  plaintiff  is  without  the  means  to  provide 
an  independent  home  for  herself  is  not  entirely  unimpor- 
tant. It  may  be  supposed  to  be  one  of  the  facts  which 
both  parties  had  in  mind  in  making  their  arrangements; 
and  it  is  not  improper  that  the  jury  should  know  of  it  also 
and  take  it  into  account  in  making  up  their  verdict."*"  It 
seems  to  follow,  if  the  social  and  financial  condition  of  the 
defendant  is  proper  to  be  shown  as  affecting  the  advan- 

and  family  are  not  admissible  in  ab-  38  Holloway   v.    Grifutli,    32    Iowa, 

sence  of  impeaehing  testimony  on  the  409,  7  Am.  Kep.  208. 

.      „   ,,       ,  ^            „                  „.  39  Wilbur.  V.  Johnson,  58  Mo.  600. 

part  of  the  defense:   Haynes  v.  Sin-  ..  ^r     j          i           -n'-  i.     j 

'  40  Vanaerpool    t.    Biehardson,    52 

»lair,  23  Vt.  108.  j^jj^^    33g^  j7  jf_  -^    g^gl     g^^^  ^^^ 

37  West  V.  DrufE,  55  Iowa,  335,  7      Rutter  v.  Collins,  103  Mich.  143,  61 
N.  W.  636.  N.  W.  267. 
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tages  of  the  plaintiff,  that  her  own  social  and  financial 
condition  may  be  shown  for  the  same  reason.  If  she  lived 
in  poverty,  or  in  an  unhappy  home,  and  this  condition  was 
known  to  the  defendant  when  he  entered  into  the, contract 
of  marriage  by  which  he  agreed  to  share  his  home  with  her, 
her  damages  by  reason  of  the  breach  of  the  contract  would 
necessarily  be  affected  by  the  difference  in  their  social 
and  financial  conditions.  "If  their;  social  and  financial 
conditions  were  equal, "*^  said  Mount,  C.  J.,  "there  would 
then  be  no  damages  in  that  respect.  We  can  see  no  good 
reason  for  admitting  evidence  of  his  condition  and  ex- 
cluding evidence  of  her  condition,  when  both  are  for  the 
same  purpose,  and  are  necessary  in  order  to  determine 
whether  there  is  any  difference." 

§  162  (160).  Mode  of  proving  financial  standing. — 
Hitherto  there  has  been  a  considerable  amount  of  contro- 
versy as  to  what  the  plaintiff  should  prove  in  those  cases  in 
which  the  damages  sustained  were  sought  to  be  enhanced  by 
reason  of  the  defendant's  wealth.  While  there  are  several 
respectable  authorities  for  esach  proposition,  it  is  well  to 
state  what  appears  to  us  to  be  the  law,  in  that  the  mode  of 
proving  the  financial  condition  of  a  defendant  for  the  pur- 
pose of  increasing  damages  depends  upon  the  question 
whether  the  damages  to  be  allowed  are  compensatory  or  ex- 
emplary in  their  nature.  The  general  rule  appears  to  be, 
that  as  in  the  former  case  the  damages  are  enhanced  by  the 
reputation  of  the  defendant  as  to  his  circumstances  and 
standing,  therefore  the  evidence  should  relate  to  Ms  reputed 
wealth  and  standing.*^  In  the  other  case  the  inquiry  should 
be  as  to  his  actual  pecuniary  ability ;  hence  the  amount  of  his 
property  should  be  stated  by  persons  having  knowledge  of 
the  subject.**    The  establishment  of  the  rule  in  each  case 

«  Heasley  v.  Niehols,  38  Wasli.  485,  Eea  f.  Harrington,  58  Vt.  181,  56  Am. 

80  Pao.  769.  Eep.  561,  2  Atl.  475;  Bggett  v.  Allen, 

42  Stanwood  v.   Whitmore,   63   Me.  106  Wis.  633,  82  N.  W.  556. 

209;   Jolmson  v.  Smith,  64  Me.  555;  «  Greeneberg     v.     Western     Turf 

Knifeen  v.  McConnell,  30  N.  Y.  285;  Assn.,   140   Cal.   357,   73   Pae.   1050; 
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serves  very  little  end  in  practical  application,  however, 
where  the  plaintiff  is  called  upon  to  give  evidence  of  the 
actual  wealth  of  a  defendant.  In  Illinois,  in  a  case  which 
has  served  good  purpose,**  the  court  say:  "We  would  here 
observe  that  the  practice  has  grown  up,  though  not  gener- 
ally customary,  of  raising  a  sort  of  collateral  issue  upon 
the  question  of  pecuniary  circumstances,  involving  a  detail 
as  to  lists,  kind,  and  value  of  property.  This  is  not  within 
the  purpose  or  scope  of  its  admissibility.  .  The  inquiry  in 
the  first  instance  should  be  general,  whether  the  party  be 
in  poor,  moderate,  or  good  circumstances;  if  good,  how 
good,  leaving  special  inquiries  to  be  made  on  cross-exami- 
nation." This  is  the  rule  recognized  in  all  the  courts  which 
hold  that  the  pecuniary  circumstances  of  the  parties  may 
be  given  in  evidence  upon  the  genera!  question  of  damages, 
both  compensatory  and  punitory.  And  it  would  seem  that 
where  the  pecuniary  circumstances  of  a  defendant  are  held 
to  be  admissible  upon  the  question  of  compensatory  dam- 
ages, evidence  of  the  actual  wealth  of  the  defendant  should 

Courvoisier  v.  Eaymond,  23  Colo.  113,  85,  99  N.  W.  1085;   Hayner  v.  Cow- 

47  Pae.  284;   Jones  v.  Jones,  71  HI.  den,.27  OMo  St.  292,  22  Am.  Eep.  303; 

562 ;    CliicElgo   v.   O'Brennan,    65    HI.  Willett  v.  Johnson,   13   Okl.   563,   76 

160;  Atkinson  v.  Van  Cleave,  25  Ind.  Pae.  174;   Calder  v.  Southern  E.  Co., 

App.   508,   57   N.E.   731;    White   v.  89   S.   C.   287,   71   S.   E.   841;    Hiers 

White,'  76    Kan.    82,    90   Pae.    1087;  v.  Atlantie    etc.    E.    Co.,    79    S.  '  C. 

Louisville  C.  &  L.  E.  Co.  v.Mahony,  7  115,60    S.    E.    1110;    Nashville   St. 

Bush    (Ky.),   235;    Webb  v.   Gilman,  E.    Co.    v.    O'Bryan,    104    Tenn.    28, 

80  Me.  177,  13  Atl.  688;  Sloan  v.  Ed-  55  S.  W.   300;   Thomas  v.  Williams, 

wards,   61   Md.   101;    Cohen  v.   Gold-  139  Wis.  467,  121  N.  W.  148;  Gilman 

berg,  65  Minn.  473,  67  N.  W.  1,  149;  v.  Brown,  115  Wis.  1,  91  N.  W.  227; 

McCarthy  v.   Niskern,   22   Minn.   90 ;  Eggett  v.  Allen,  106  Wis.  633,  82  N. 

Pullman  Palace  Car  Co.  v.  Lawrence,  W.  556;  Meibus  v.  Dodge,  38  Wis.  300, 

74  Miss.   782,  22  South.  53 ;   Schaf er  20  Am.  Eep.  6 ;  CosgrifE  v.  MiUer,  10 

V.  Ostmann,  148  Mo.  App.  644,  129  S.  Wyo.   190,  98  Am.   St.  Eep.  977,   68 

W.  63;  Beek  v.  Dowell,  111  Mo.  506,  Pae.  206;   Brown  v.  Evans,   17  Eed. 

33  Am.  St.  Eep.  547,  20  S.  W.  209;  912,  8  Saw.  488.     This  was  formerly- 

Clark  V.   Fairley,   30   Mo.   App.   335;  the  lav^  in  Kentucky  until  Givens  v. 

Dailey  v.  Houston,  58  Mo.  361 ;  Hayes  Berkley,  108  Ky.  236,  56  S.  W.  158, 

V.  St.  Louis  E.  Co.,  15  Mo.  App.  584;  overruled  the  cases  supporting  it,  in  a 

Belknap  v.  Boston  etc.  E.  Co.,  49  N.  very  questionable  decision. 
H.  358;   Fry  v.  Bennett,  4  Duer  (N.  44  White  T.  Murtland,  71  lU.  250, 

Y.),  247;  King  v.  Hanson,  13  N.  D.  22  Am.  Eep.  100. 
Evidence  I — 52 
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not  be  admitted;  but  where  evidence  of  tbe  wealtb  of  the 
defendant  is  admitted  for  the  purpose  of  enhancing  the  ex- 
emplary or  punitive  damages,  the  actual  wealth  of  the  de- 
fendant may  be  shown.*^  Sutherland,  in  dealing  with  the 
increase  of  compensatory  damages  by  proof  of  the  wealth 
of  defendant,  says  :**  ' '  This  is  upon  the  ground  that  wealth 
is  an  element  which  goes  to  make  up  his  rank  and  influence 
in  society,  and  thereby  renders  the  injury  or  insult  result- 
ing from  his  wrongful  act  the  greater.  But  in  such  cases, 
as  it  is  rather  the  reputation  for,  than  the  possession  of, 
wealth  which  is  the  cause  of  this  increased  rank, ,  the  tes- 
timony should  correspond,  and  only  the  general  question 
as  to  his  circumstances  can  be  asked,  and  not  the  details. 
But  when  exemplary  damages  are  claimed  a  different 
question  is  presented.  The  defendant's  pecuniary  ability 
is  then  a  matter  for  the  consideration  of  the  jury,  on  the 
ground  that  a  given  sum  would  be  a  much  greater  punish- 
ment to  a  man  of  small  means  than  to  one  of  larger.  For 
this  purpose  the  reputed  wealth  of  the  defendant  may  be 
proven,  subject  to  his  right  to  controvert  the  plaintiff's 
evidence."  We  think  the  rule  stated  by  the  Illinois  court 
is  the  true  rul^  to  be  adopted.  It  is  the  only  practical 
rule.  In  most  cases  evidence  of  reputed  wealth  would  be 
the  only  evidence  the  plaintiff  could  make  upon  the  point, 
and  in  cases  where  such  reputed  wealth  is  not  to  conclude 
the  defendant,  he  always  has  it  in  his  power  to  present 

*5  Johnson  v.  Smith,  supra.  This  the  defendant  could  only  be  shown 
case,  however,  only  goea  the  length  did  not  apply.  But  the  case  does  not 
of  saying  that  where  the  plaintiff  had  decide  that  the  plaintiff  may  not  in 
made  out'  a  case  which  would  entitle  such  case  show  the  reputed  wealth  of 
him  to  demand  exemplary  damages,  the  defendant  to  enhance  the  exem- 
and  had  given  no .  evidence  as  to  the  plary  damages ;  but  it  does  hold  that 
financial  circumstances  of  the  defend-  when  no  evidence  is  given  on  the  sub- 
ant,  the  defendant  might  introduce  jeot,  and,  impliedly,  that  whon  such 
evidence  of  his  real  financial  condi-  evidence  is  given,  the  defendant  may 
tion  as  bearing  upon  the  question  as  answer  it  by  showing  his  real  financial 
to  the  amount  of  the  exemplary  dam-  condition:  Draper  v.  Baker,  61  Wis. 
ages  which  the  jury  ought  to  assess  450,  50  Am.  Rep.  143,  21  N.  W.  527. 
against  Mm;  a^nd  that  in  such  ease  48  2  Sutherland  on  Damages,  §§  404, 
the  rule  that  the  reputed  wealth  of  405,  and  cases  there  cited. 
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the  real  facts  to  the  jury  in  answer  to  the  general  proofs 
of  the  plaintiff.*''  The  simple  solution  of  this  by  no  means 
difficult  problem  is  that  in  both  instances  the  plaintiff 
should  give  evidence  concerning  the  defendant's  financial 
position.  In  the  one  case  it  is  evidence  of  wealth,  in  the 
other  the  reputation  of  wealth.  If  the  case  is  one  in  which 
it  is  sought  to  enhance  the  compensatory  damages  the 
plaintiff  may  rest  with  giving  evidence  of  the  defendant's 
repiTtation  for  wealth,  while  if  he  seeks  exemplary  damages 
the  nature  of  the  evidence  must  be  of  the  wealth  itself 
and  not  the  reputation  for  it;  in  other  words,  that  defend- 
ant is  a  large  land  owner,  or  holder  of  stocks,  or  money 
or  property,  to  the  best  of  the  means  of  knowledge  at  the 
plaintiff's  disposal,  leaving  it  to  the  defendant  to  disclaim. 
While  we  acknowledge  the  distinction  as  existing,  we  see, 
as  we  have  said,  no  practical  use  whatever  in  it,  as  the 
same  evidence  should  be  sufficient  in  all  cases  where  the 
damages  are  sought  to  be  increased,  namely,  evidence  of 
the  defendant's  reputed  means,  and  he  should  have  the 
opportunity  of  denying  it  and  showing  his  real  position. 
At  best  the  evidence  of  it  coming  from  the  plaintiff  can 
only  be  speculative,  and  reputation  in  both  cases  would 
leave  the  onus  on  the  defendant.  It  need  hardly  be  added 
that  counsel  have  no  right  to  comment  in  their  argument 
upon  the  wealth  or  poverty  of  a  party  in  the  absence  of 
any  evidence  on  the  subject.*^ 

§  163  (161).  Relevancy  of  facts  apparently  collateral- 
Negligence  cases. — The  number  of  cases  involving  negli- 
gence, especially  those  relating  to  personal  injuries,  does 
not  appear  to  have  the  effect  of  producing  anything  like  uni- 
formity of  decision,  for  we  find  on  the  same  data,  diametri- 
cally opposed  conclusions.  The  decisions  in  the  various 
states  follow  each  the  local  precedents,  and  an  attempt  to 
generalize  results  only  in  the  statement  of  the  one  set  of 

it  Draper  v.  Draper,  supra. 

48  Brown  v.  Swineford,  44  Wis.  282,  28  Am.  Eep.  583. 
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decisions  qualified  by  the  existence  of  others  of  an  entirely 
different  determination.  This  is  distressingly  apparent 
when  there  is  involved  in  actions  for  negligence  the  consid- 
eration of  questions  of  to  what  extent  facts  apparently  col- 
lateral to  the  issue  may  be  received.  For  example,  in  actions 
for  personal  injury  on  a  highway  it  may  become  relevant 
to  show,  for  the  purpose  of  proving  notice  on  the  part  of 
the  municipality,  that  other  persons  have  received  injuries 
at  the  same  place.  It  may  at  once  be  said  here  that  evi- 
dence of  other  accidents  occurring  from  the  same  cause  is 
by  many  courts  held  incompetent;''^  and  that  we  think  the 
better  reasoning  shows  that  such  holding  is  not  sound. 
In  a  Wisconsin  case  Cole,  C.  J.,  admitted  the  difficulty  of 
the  conflict,  but  his  remarks  are  really  a  support  of  the 
proposition  he  was  constrained  to  condemn,  although  the 
explanation  is  offered  that  the  evidence  was  not  offered 
for  the  purpose  of  showing  notice  but  to  prove  the  defect.®" 


49  Cunningham  v.  Clay  Tp.,  69  Kan. 
373,  76  Pae.  907;  Bremner  v.  New- 
castle, 83  Me.  415,  23  Am.  St.  Eep. 
782,  22  Atl.  382;  Blair  v.  Pelham,  118 
Mass.  420;  Merrill  v.  Bradford,  110 
Mass.  505  (an  accident  a  year  be- 
fore);  Collins  V.  Dojchester,  6'Cusli. 
(Mass.)  396;  Phillips  v.  Willow,  70 
Wis.  6,  5  Am.  St.  Eep.  114,  34  N.  W. 
731;  Mathews  v.  Cedar  Rapids,'  80 
Iowa,  459,  20  Am.  St.  Rep.  436,  45 
N.  W.  894  (nor  even  that  defendant 
had  had  aetual  knowledge  of  prior 
accidents  at  the  sair.e  place). 

50  Phillips  V.  Willow,  supra.  The 
learned  judge  said  that  the  cases  were 
not  in  accord.  "In  some  it  is  held 
that  the  evidence  of  other  accidents, 
or  of  the  effect  on  carriages  driven  by 
other  persons  than  the  plaintiff  over 
the  same  road,  is  competent,  because 
it  has  a  tendency  to  show  its  fitness 
or  unfitness  for  public  travel:  Kent 
y.  Lincoln,  32  Vt.  591;  Quinlan  v. 
Utica,  11  Hun  (N.  Y.),  217;  or  tends 
to  prove  that  the  object  was  or  was 


not  naturally  calculated  to  frighten 
horses:  Darling  v.  Westmoreland,  52 
N.  H.  401,  13  Am.  Rep.  55;  House  v. 
Metealf,  27  Conn.  632;  or  to  show 
knowledge  on  the  part  of  the  city  that 
a  bridge  was  not  properly  lighted  so 
as  to  be  safe  to  persons  crossing  it: 
Chicago  V.  Powers,  42  111.  169,  89  Am. 
Dee.  418;  or  to  show  the  result  of 
experience  or  experimental  knowledge 
of  the  possibility  of  the  negligent  act 
relied  on  as  causing  the  injury:  Pig- 
got  V.  E.  C.  E.  Co.,  8  Com.  B.  229; 
and  Morse  v.  M.  &  St.  L.  Ey.  Co.,  30 
Minn.  465,  16  N.  W.  358.  Other 
courts  have  held,  as  this  court  did  in 
the  Bloor  case,  that  all  evidence  as 
to  collateral  facts,  or  those  which  are 
incapable  of  affording  any  reasonable 
presumption  or  inference  as  to  the 
principal  fact  or  matter  in  dispute, 
should  be  excluded,  because  such  evi- 
dence tends  to  draw  away  the  minds 
of  the  jurors  from  the  point  in  issue, 
and  to  excite  prejudice,  and  mislead 
them;   and  moreover,  because  the  ad- 
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So  far  as  the  occurrence  of  other  accidents  at  the  same  place 
is  concerned,  as  matter  of  notice  to  the  municipality  re- 
sponsible, there  need  be  no  hesitancy  about  accepting  the 
rule  of  its  admissibility.  The  objection  to  it  as  tending  to 
introduce  collateral  issues  and  thus  lead  away  the  jury's 
attention  is  absolutely  illogical  and  is  surely  foundation- 
less.  As  Mr.  Justice  Field  says:^^  "No  dispute  was  made 
as  to  these  (prior)  accidents,  no  question  was  raised  as  to 
the  extent  of  the  injuries  received ;  no  point  was  made  upon 
them;  no  recovery  was  sought  by  reason  of  them;  nor  any 
increase  of  daipages.  They  were  proved  simply  as  cir- 
cimistanees  which,  with  other  evidence,  tended  to  show 
the  dangerous  character  of  the  sidewalk  in  its  unguarded 

condition Besides  this,  as  publicity  was  necessarily 

given  to  the  accidents,  they  also  tended  to  show  that  the 
dangerous  character  of  the  locality  was  brought  to  the 
attention  of  the  city  authorities."  There  is  no  necessity 
to  quote  from  other  authorities,  that  in  this  class  of  cases 
the  character  of  the  place  of  the  accident  is  one  of  the 
subjects  of  inquiry  pertinent  both  as  to  notice  and  as  to 
the  condition  of  the  locus  in  quo,  and  if  the  defendant  comes 
into  court  saying  he  is  unprepared,  th6  fault  lies  with  him- 
self.    He  of  all  others  should  know  the  character  of  the 

verse  party,  having  had  no  notice  of  W.    1100,   in   action   for   injuries   to 

such  a  course  of  examination,  is  not  street-car  passenger  owing  to  sujideli 

presumably   prepared   to   meet   it:    1  jolting    of   car   caused    by    defective 

Greeul.  Ev.,  §  52 ;   Collins  v.  Dorches-  track,    evidence    of   others   that    they 

ter,  6  Cush.    (Mass.)   396;   Parker  v.  had  been  nearly  thrown  from  car  at 

Portland  Pub.  Co.,  69  Me.  173,  31  Am.  that  point  on  other  occasions  is  ad- 

Eep.  262;  Hudson  v.  Chicago  etc.  B.  missible;   Powell  v.  Nevada  etc.  Ey., 

E.  Co.,  59  Iowa,  581,  44  Am.  Rep.  692,  28  Nev.  63,  78  Pae.  979,  in  action  for 

13  N.  W.  735,  and  the  authorities  re-  injuries  caused  by  fall  from  cart  when 

ferred  to  in  these  opinions."  horse  frightened  by  defendant's  steam 

51  District  of  Columbia  v.   Armes,  whistle,  ,  evidence    of    frightening    of 

107  tr.  S.  519,  27  L.  Ed.  618,  2  Sup.  other     team     admissible ;     Smith     v. 

Ct.  Rep.  840.     Approved  in  Yates  v.  Seattle,  33  Wash.  485,  74  Pao.   675, 

Covington,  119  Ky.  232,  83  S.  W.  593,  evidence   that    others   at   other   times 

applying  rule  in  action  against  city  had  fallen  on  obstruction  in  street  by 

for  injuries  caused  by  defective  side-  which    plaintiff    injured    was    admis- 

walk;  Nashville  E.  E.  Co.  v.  Howard,  sible;  C.  L.  Thompson's  Notes  to  U.  S. 

112  Tenn.  115,  64  L:  E.  A.  437,  78  S.  Eeports. 
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place,  it  is  his  charge  and  duty  to  know  it,  and  the  propo- 
sition that  testimony  with  regard  to  it  is  part  of  the  res 
gestae  is  nearer  the  law  than  that  the  evidence  is  collat- 
eral.^^ The  weight  of  authority  is  well  in  favor  of  the 
admission  of  such  testimony  to  support  the  allegation  of 
knowledge  on  the  part  of  the  defendant.^^  There  is  a  class 
of  decisions  in  which  it  is  held  that  in  suits  for  injuries 
caused  by  defective  streets  it  is  relevant  for  the  plaintiff 
to  prove  other  similar  accidents  for  the  purpose  of  showing 
the  dangerous  character  of  the  street.  And  from  what  we 
have  said  with  regard  to  the  relevancy  oX  such  testimony 
in  proof  of  scienter,  it  will  be  gathered  that  we  apply  the 
same  reasoning  to  its  relevancy  in  showing  the  dangerous 
character  of  the  street.  The  opinion  of  Mr.  Justice  Field 
already  quoted  cannot  be  shaken.  In  a  Vermont  case®* 
testimony  of  various  witnesses  was  admitted  as  to  the 
effect  of  driving  over  a  defective  street.  Polaiid,  J.,  said : 
"One  important  point  in  the  case,  and  in  all  this  class  of 
cases,  is  whether  the  condition  of  the  road  was  such  as  to 
make  it  insufficient  and  unsafe  for  public  travel.  The 
effect,  which  this  bar  had  upon  »a  carriage  passing  over  it, 
would  aid  in  determining  that  question,  whether  the  car- 
riage driven  over  it  was  like  the  one  the  plaintiff  drove  or 

52  Smith  V.  City  of  Seattle,  33  Mich.  159,  28  N.  W.  806;  Cook  v.  New 
Wash.  481,  74  Pac.  674.  Durham,  64  N.  H.  419,  13  Atl.  650; 

53  Bailey  v.  Trumbull,  31  Oonn.  Griffin  v.  Auburn,  58  N.  H.  121; 
581;  Taylorville  v.  Stafford,  196  TO..  Walker  v.  Westfield,  39  Vt.  246;  Kent 
288,  63  N.  E.  624;  Kolb  v.  Chicago  v.  Lincoln,  32  Vt.  591;  Hansen  v. 
Stamping  Co.,  33  111.  App.  488;  Seattle  Lumb.  Co.,  41  Wash.  349,  83 
Bloomington  v.  Legg,  151  111.  9,  42  Pac.  102;  Richards  v.  Oshkosh,  81 
Am.  St.  Kep.  216,  37  N.  E.  696;  Wis.  226,  51  N.  W.  256;  Phillips  v. 
Chicago  V.  Powers,  42  Dl.  169;  Goshen  Willow,  70  Wis.  6,  5  Am.  St.  Rep.  114, 
V.  England,  119  Ind.  368,  5  L.  R.  A.  34  N.  W.  731;  Scott  v.  New  Orleans, 
253,  21  N.  E.  977;  Delphi  v.  Lowery,  75  Fed.  373,  21  C.  C.  A.  402;  Osborne 
74  Ind.  520,  39  Am.  Rep.  98;  O'Mara  v.  Detroit,  32  Fed.  «36;  District  of 
y.  Newton  etc.  R.  Co.,  140  Iowa,  190,  Columbia  v.  Armes,  107  U.  S.  519,  27 
118  N.  W.  377 ;  Shea  v.  Glendale  Elas.  L.  Ed.  618,  2  Sup.  Ct.  Rep.  840.  See 
P.  Co.,  162  Mass.  463,  38  N.  B.  1123;  note  to  Gastel  v.  New  York,  16  Ann. 
Collins  V.  Dorchester,  .6  Cush.  (Mass.)  Cas.  636. 

396;  Lombar  v.  Tawas,  86  Mich.  14,  54  Kent  v.  Lincoln,  32  Vt.   591. 

48  N.  W.  947 ;  Smith  v.  Sherwood,  62 
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not.  The  effect  on  any  carriage  would  be  proper  to  be 
considered  by  the  jury.  The  main  objection  made  to  this 
evidence  is  that  it  was  not  shown  that  these  persons  drove 
with  reasonable  prudence  and  care,  and  that,  as  the  plain- 
tiff could  not  recover  unless  he  used  such  prudence  and 
care  in  driving,  therefore  no  effect  of  the  road  upon  a 
carriage  was  proper  evidence,  unless  proved  to  be  driven  in 
that  manner.  But  we  think  this  does  not  follow,  and  that  it 
might  be  shown  what  effect  was  produced  on  a  carriage 
driven  at  a  speed  conceded  to  be  unreasonable  and  unsafe 
for  an  ordinary  traveler.  All  these  effects  produced  in 
going  over  the  road  were  in  the  nature  of  experiments  to 
show  the  actual  condition  of  the  road  at  the  time,  and 
whether  it  was  safe  or  unsafe.  The  more  minutely  and 
clearly  each  one  was  understood  by  the  jury,  the  rate  and 
manner  of  the  driving,  the  kind  of  the  carriage  used,  and 
the  exact  effect  produced  upon  it,  the  more  valuable  would 
the  evidence  become,  but  neither  party  could  make  such 
evidence  improper  by  omitting  inquiries  that  would  elicit 
all  these  particulars. ' '  When  the  rule  for  the  exclusion  of 
collateral  evidence  is  carefully  examined,  and  it  is  recog- 
nized that  those  facts  only  which  are  not  capable  of  afford- 
ing any  reasonable  presumption  or  inference  as  to  the 
principal  fact  or  matter  in  dispute  should  not  be  admitted 
in  order  to  keep  the  minds  of  the  jurors  free  to  consider 
the  is'sues,^^  it  must  be  conceded  that  so  far  from  mislead- 
ing the  jury  the  evidence  of  similar  accidents  at  the  same 
place  rather  focuses  their,  attention  on  what  is  sought  to 
be  established,  namely,  the  dangerous  nature  of  that  par- 
ticular portion  of  the  road.  To  that  extent  it  bears 
directly  upon  the  issue  and  is  therefore  relevant.  And 
even  though  it  did  not  bear  directly  on  the  issue,  the  neces- 
sity for  its  doing  so  does  not  exist.  It  is  sufficient  if  it 
tends  to  prove  the  issue  or  constitutes  a  link  in  the  chain 
of  proof.^"    Although  this  view  is  so  well  sustained  by 

55  1  Greenl.  Ev.,  §  52.  914;   Birmingham  v.   Starr,  112  Ala. 

56  1  Greenl.  Et.,  §  51a;  Southern  E.       98,  20  South.  424;  Birmingham  TJ.  E. 
Co.  V.  Posey,  124  Ala.  486,  26  South.       Co.  v.  Alexander,  93  Ala.  133,  9  South. 
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numerous  cases,  it  has  been  assailed  by  the  untenable  ob- 
jection above  mentioned,  that  it  permits  the  introduction 
of  numerous  colMeral  issues  whereby  the  attention  of  the 
jury  may  be  diverted  from  the  main  question  and  which 
nevertheless  has  the  support  of  very  high  authority.^''    A 


525;  Chicago  Mill  etc.  Co.  v.  Ross 
(Ark.),  139  S.  W.  632;  Bailey  v. 
Trumbull,  31  Conn.  581;  House  v. 
Metcalf,  27  Conn.  631  (proof  that 
other  horses  had  been  frightened  by 
same  object  allowed)  ;  Calkins  v.  Hart-^ 
ford,  33  Conn..  57,  87  Am.  Deo.  194; 
Jacksonville  etc.  E.  Co.  v.  Peninsular 
Land  etc.  Mfg.  Qo.,  27  Fla.  1,  157,  17 
L.  E.  A.  33,  9  South.  661;  Gilmer  v. 
Atlanta,  77  Ga.  688;  Augusta  v. 
Hafers,  61  Ga.  48,  34  Am.  Eep.  95; 
Taylorville  v.  Stafford,  196  111.  288, 
63  N.  E.  624;  Chicago  v.  Powers,  42 
ni.  169,  89  Am.  Dec.  418;  East  St. 
Louis  etc.  E.  Co.  v.  Zink,  133  HI.  App. 
127;  Aurora  v.  Plummer,  122  HI.  App. 
143;  Lowe  v.  Alton  Baking  etc.  Co., 
158  111.  App.  458 ;  Eookf  ord  Gas  Light 
etc.  Co.  V.  Ernst,  68  HI.  App.  300; 
Cleveland  etc  E.  Co.  v.  Newell,  104 
Ind.  264,  54  Am.  Eep.  312,  3  N.  E. 
836;  Delphi  v.  Lowery,  74  Ind.  520, 
39  Am.  Eep.  98;  Prohs  v.  Dubuque, 
109  Ibwa,  219,  80  N.  W.  341;  Hunt 
V.  Dubuque,  96  Iowa,  314,  65  N.  W. 
319;  Moore  v.  Burlington,  49  Iowa, 
136;  Madison  Twp.  v.  Scott,  9  Kan. 
App.  871,  61  Pac.  967;  City  of  To- 
peka  V.  Sherwood,  39  Kan.  690,  18 
Pac.  933 ;  Junction  City  v.  Blades,  1 
Kan.  App.  85,  41  Pac.  677;' George- 
town etc.  Turnpike  Eoad  Co.  v.  Gan- 
non, 7  Ky.  I/aw  Eep.  379;  Carroll  v. 
Boston  etc.  E.  Co.,  200  Mass.  527,  86 
N.  E.  793;  Shea  v.  Glendale  Elastic 
Fabrics,  Co.,  162  Mass;  463,  38  N.  E. 
1123;  Ainswprth  v.  Hover,  162  Mich. 
135,  127  k.  W.  325;  Bowen  v.  Flint 
ite.  E.  Co.,.  110  Mich.  445,  68  N.  W. 
230;  Eetan  v.  Lake  Shore  etc.  Ey.  Co., 
94  Mich.  146,  53  N.  W.  1094;  Phelps 


V.  Winona  etc.  E.  Co.,  37  Minn.  485,  5 
Am.  St.  Eep.  867,  35  N.  W.  273; 
Winkle  v.  Dry  Goods  Co.,  132  Mo. 
App.  656,  112  S.  W.  1026;  Patton 
V.  St.  Louis  etc.  E.  Co.,  87  Mo.  117, 
56  Am.  Eep.  446;  Keene  v.  Eastman, 
75  N.  H.  191,  72  Atl.  213;  Haseltine 
V.  Concord  K.  Co.,  64  N.  H.  545,  15 
Atl.  143;  Dow  v.  Weare,  68  N.  H. 
345,  44  Atl.  489;  Cook  v.  New  Dur- 
ham, 64  N.  H.  419,  13  Atl.  650;  Dar- 
ling V.  Westmoreland,  52  N.  H.  401, 
13  Am.  Eep.  55  (elaborate  discus- 
sion) ;  Eordham  v.  Gouverneur,  160  N. 
Y.  541,  55  N.  E.  290;  McCarragher 
V.  Eogers,  120  N.  T.  526,  24  N.  E. 
812;  Gillrie  v.  Lockport,  122  N.  Y. 
403,  25  N.  E.  357;  Quinlan  v.  Utiea, 
11  Hun  (N.  Y.),  217;  S.'C,  74  N.  Y. 
603;  Eindlay  Brewing  Co.  v.  Bauer, 
50  Ohio  St.  560,  40  Am.  St.  Eep.  686, 
35  N.  B.  55;  Butcher  v.  Providence 
Gas  Co.,  12  E.  I.  149,  34  Am.  Eep. 
626;  Smith  v.  Chicago  etc.  E.  Co.,  4 
S.  D.  71,  55  N.  W.  717 ;  Missouri  Pac. 
E.  Co.  V.  Donaldson,  73  Tex.  124,  11 
S.  W.  163;  Kent  v.  Lincoln,  32  Vt. 
591 ;  Cheney  v.  Eyegate,  55  Vt.  499 ; 
M9rse  v.  Eichmond,  41  Vt.  435,  98 
Am.  Dec.  600;  Brighthope  E.  Co.  v. 
Eogers,  76  Va.  443 ;  Smith  v.  Seattle, 
33  Wash.  481,  74  Pac.  674;  Elster  v. 
Seattle,  18  Wash.  304,  51  Pac.  394; 
Eobinson  v.  Marino,  3  Wash.  434,  28 
Am.  St.  Eep.  50,  28  Pac.  752;  Dis- 
trict of  Columbia  v.  Arms,  107  IT.  S. 
519,  27  L.  Ed.  618,  2  Sup.  Ct.  Eep. 
840;  Scott  V.  New  Orleans,  75  Fsd. 
373,  21  0.  C.  A.  402;  E.  Co.  v.  Mc- 
Laren, 8  Ont.  App.  564. 

57  Ramsey  v.  Eushville  &  M.  Q.  E. 
Co.,  81  Ind.  394;   Mathews  v.  Cedar 
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parallel  conflict  lias  arisen  as  to  whether,  in  actions  against 
railroad  companies,  proof  of  other  similar  accidents  under 
similar  conditions  may  be  received.  Proof  of  the  happen- 
ing of  a  prior  accident  in  the  same  place  has  frequently 
been  held  to  be  competent  upon  the  ground  that  it  tends  to 
show  that,  tested  by  actual  use,  the  place  of  the  accident 
has  been  demonstrated  to  be  unsafe  and  dangerous,  and 
the  evidence  becomes  proper  where  evidence  is  first  ad- 
duced showing  that  the  conditions  are  similar.  While  the 
evidence  is,  of  course,  not  receivable  to  prove  prior  acts 
of  negligence,  yet  as  in  the  case  of  ordinary  street  acci- 
dents due  to  a  defect  in:  the  road,  the  evidence  is  admissible 
to  support  the  fact  of  notice  to  the  defendant.  The  weight 
of  authority  is  clearly  in  support  of  the  admissibility.^* 


Eapids,  80  Iowa,  459,  20  Ajp.  St.  Rep. 
436,  45  N.  W.  894;  Schoonmaker  v. 
Wilbraham,  110  Mass.  134 ;  Kidder  v. 
Dunstable,  11  Gray  (Mass.),  342;  Col- 
lins V.  Dorchester,  6  Cush.  (Mass.) 
396;  Aldricli  v.  Pelham,  1  Gray 
(Mass.),  510;  Bremner  v.  New  Castle, 
83  Me.  415,  23  Am.  St.  Rep.  782,  22 
Atl.  382;  Branch  v.  Libbey,  78  Me. 
321,  57  Am.  Rep.  810,  5  Atl.  7l'; 
Parker  v.  Portland  Pub.  Co.,  69  Me. 
173,  31  Am.  Rep.  262;  Hubbard  v. 
Androscoggin  etc.  R.  Co.,  39  Me.  506; 
Goble  V.  Kansas  City,  148  Mo.  470,  50 

5.  W.  84;  Dubois  v.  Kingston,  lfl2'N. 
T.  219,  55  Am.  Rep.  804,  6  N.  B.  273 ; 
Richard  v.  Oshkosh,  81  Wis.  226,  51 
N.  W;  256 ;  Phillips  v.  Willow,  70  Wis. 

6,  5  Am.  St.  Rep.  114,  34  N.  W.  731; 
Barrett  v.  Hammond,  87  Wis.  654,  58 
N.  W.  1053;  Elliott,  Roads  and 
Streets,  463,  646. 

58  Denver  Tramway  Co.  v.  Crum- 
baugh,  23  Colo.  363,  48  Pac.  503 ;  lUi- 
nois  C.  E.  Co.  v.  Treat,  179  111.  576, 
54  N.  B.  290;  Chicago  v.  Dalle,  115 
lU.  386,  5  N.  E.  578;  Aurora  v.  Hill- 
man,  90  lU.  61;  Louisville  R.  Co.  v. 
Wright,  115  Ind.  378,  7  Am.  St.  Rep. 
432,  16  N.  B.  145, 17  N.  E.  584;  Lafay- 


ette V.  Weaver,  92  Ind.  477;  Pitts- 
laurgh  etc.  R.  Co.  v.  Williams,  74  Ind. 
462;  Pittsburgh  etc.  Ry.  Gb.  v.  Ruby, 
.38  Ind.  294,  ,10  Am.  Rep.  Ill;  Arm- 
strong V.  Ackley,  71  Iowa,  76,  32  N. 
W.  180;  Mackie  v.  Central  R.  Co.,  54 
.Iowa,  540,  6  N;  W.  723;  Hill  v.  Port- 
land, Ry.  Co.,  55  Me.  438,  92  Am.  Dec. 
601;  Phelps  v.  Winona  &  R.  Co.,  37 
Minn.  485,  5  Am.  St.  Rep.  867,  35 
N.  W.  273;  Kolsti  v.  Minneapolis  etc. 
R.  Co.,  32  Minn.  133,  19  N.  W.  655; 
Morse  V.  Minneapolis  etc.  R.  Co.,  30 
Minn.  465,  16  N.  W.  358;  Kelly  v. 
Southern  Minn.  Ry.  Co.,  28  Minn.  98, 
9  N.  W.  588;  Dundas  v.  Lansing,  75 
Mich.  499,  13  Am.  St.  Rep.  457,  and 
note,  5  L.  R.  A.  143,  42  N.  W.  1011; 
Tetherow  v.  St.  Joseph  etc.  R.  Co., 
98  Mo.  74,  14  Am.  St.  Rep.  617,  11 
S.  W.  310;  Hirsch  v.  BufCalo,  107  N. 
Y.  671,  14  N.  E.  608 ;  Brady  v.  Man- 
hattan Ry.  Co.,  127  N.  Y.  46,  27  N. 
E.  368 ;  Wooley  v.  Grand  St.  &  N.  R. 
Co.,  83  N.  Y.  121 ;  Reed  v.  New  York 
etc.  R.  Co.,  45  N.  Y.  574;  Morrow  v. 
Westchester  Elec.  R.  Co.,  54  App.  Div. 
592,  67  N.  Y.  Siipp.  21;  Mansfield  C. 
&  C.  Co.  V.  McEnery,  91  Pa.  185,  36 
Am.  Rep.  662;  Hiner  v.  Pond  du  Lao, 


§  163  (161)  THE  LAW  OP  EVIDENCE  IN  CIVIL  CASES.  826 

There  are  a  few  decisions  which,  create  the  conflict  referred 
to.  In  Maine^^  a  decision  of  1855  appears  to  have  been 
founded  on  some  old  Massachusetts  authorities  which  are 
no  longer  regarded  as  existiiig  law,®"  and  it  wanders  away 
into  the  same  groove  of  declaiming  against  the  raising  a 
number  of  collateral  issues  without  justification.  The 
Iowa  case®^  simply  followed  the  cases  referred  to  without 
showing  any  new  thought.  The  New  York  case®^  is  wrongly 
cited  as  in  conflict,  because  the  defendant  in  that  case 
defended  on  the  ground  of  the  assumption  of  risk  by  the 
plaintiff,  who  was  one  of  its  employees,  and  the  court  lent 
its  approval  to  other  New  York  decisions  admitting  evi- 
dence of  similar  accidents.®^  In  the  Alabama  case  the 
circumstances  were  not  similar.  In  the  case  before  the 
court  the  plaintiff  was  knocked  from  the  top  of  a  car  as  it 
was  going  under  a  bridge  and  the  evidence  introduced  was 
of  an  accident  to  a  man  climbing  up  the  side  of  the  ear  on 
the  ladder.®*  In  the  Utah  case®^  the  circumstances  were 
also  dissimilar,  and  related  to  other  locomotive  engines 
starting  apparently  without  human  agency  and  without  ref- 
erence to  the  one  that  caused  the  injury.  These  cases  can- 
not be  said  to  conflict  with  the  proposition  laid  down.  The 
evidence  tendered  in  them  was  simply  not  relevant.  In  leav- 
ing this  part  of  the  discussion  we  feel  that  the  remarks  of 
Walker,  J.,®®  command  reproduction:  "In  an  action  for 
damages  resulting  from  the  negligence  of  a  railroad  com- 

71  Wis.   74,   31  N.  W.   632;    Spear-  62  Dye  v.  Delaware,  L.  &  W.  Ry. 

braoker  v.  Larrabee,  64  Wis.  573,  25  Co.,  130  N.  Y.  671,  29  N.  E.  820. 

N,  W.  555 ;  Chicago  &  N.  W.  E.  Co.  v.  63  Pomf  rey  v.  Saratoga  Springs,  104 

Netolicky,  67  Fed.  665,  14  C.  C.  A.  N.   Y.   459,   11   N.   E.   43;    Gillrie   v. 

615.  City  of  Loekport,  122  N.  Y.  403,  25 

59  Hubbard    v.    Androscoggin    etc.  N.  B.  357 ;  Brady  v.  Railway  Co.,  127 
By.  Co.,  39  Me.  506.  N.  Y.  46,  27  N.  E.  368. 

60  Collins    V.    Dorchester,    6    Cush.  84  Schlaff  v.  Iiouisville  &  N.  E.  Co., 
(Mass.)    396;    Al.drich   v.   Pelham,    1  100  Ala.  377,  14  South.  105. 

Gray  (Mass.),  510  (referred  to  sitpro).  65  Hurd  v.  Union  Pac.  Ry.  Co.,  8 

61  Hudson  V.  Chicago  &  N.  W.  Ry.      Utah,  241,  30  Pac.  982. 

Co.,  59  Iowa,  581,  13  N.  W.  735,  44  eo  in   Birmingham    Union   Ry.    Co. 

Am.  Rep.  692,  with  note  showing  the      v.   Alexander,   93  Ala.   139,  9   South, 
conflicting  case.  525. 
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pany  in  obstructing  a  highway  crossing  it  has  been  held  that 
proof  of  the  fact  that  other  persons  were  nnable  to  cross, 
and  of  the  efforts  they  made  to  do  so,  was  competent  for  the, 
purpose  of  showing  the  obstructed  and  unsafe  condition  of 
the  highway.^'^  It  would  therefore  have  been  competent 
for  the  plaintiff  to  prove  that  other  similar  casualties  had 
happened  at  that  crossing  as  tending  to  show  a  defective 
condition  of  the  track.  On  like  considerations  the  defend- 
ant should  be  allowed  the  benefit  of  proof  that  the  track, 
as  it  was  at  the  time,  was  constantly  crossed  by  other 
persons,  under  similar  conditions,  without  inconvenience, 
hindrance,  or  peril,  as  evidence  tending  to  show  the  ab- 
sence of  the  alleged  defect,  or  that  it  was  not  the  cause  to 
which  the  injury  complained  of  should  be  imputed.  The 
negative  proof  in  the  one  case,  equally  with  the  affirmative 
proof  in  the  other,  serves  to  furnish  the  means  of  applying 
to  the  matter  the  practical  test  of  common  experience. 
A  knowledge  of  the  experience  of  others  who  were,  in  like 
manner  with  the  plaintiff,  brought  into  contact  with  the 
alleged  defective  structure,  may  enable  the  jury  to  weigh 
all  the  evidence  before  them  in  the  light  of  the  rule  that 
like  causes,  operating  under  like  conditions,  produce  like 
results.  If  the  question  is  looked  at  from  the  standpoint 
of  common  sense,  it  is  plain  that  one  seeking  to  reach  a 
satisfactory  conclusion  as  to  whether  or  not  the  defect 
existed  or  caused  the  injury  would  not  reject  the  aid  fur- 
nished by  the  fact  that  other  vehicles  were  constantly 
passing  over  the  track  at  that  point  without  any  observable 
hindrance."  The  authorities  are  divided  as  to  the  rele- 
vancy of  showing  that  other  persons  have  passed  over  the 
same  walk  or  street  without  injury,  the  weight  being 
against  the  admissibility  of  such  evidence.^*    At  the  same 

67  Phelps  V.  Winona  E.  R.  Co.,  37  note,  5  Atl.  71;  Temperance  Hall 
Minn.  485,  5  Am.  St.  Eep.  867,  35  Assn.  v.  Giles,  33  N.  .T.  L.  260;  Mar- 
N.  W.  273.  vin  v.  New  Bedford,  158  Mass.  464, 

68  McGrail  v.  Kalamazoo,  94  Mich.  33  N.  E.  605;  Kidder  v.  Dunstable, 
52,  53  N.  W.  955;  Bauer  v.  Indian-  11  Gray  (Mass.),  342;  Anderson  v. 
apoli?,  99  Ind.  56;  Branch  v.  Libbey,  Taft,  20  E.  I.  362,  39  Atl.  191, 

78   Me.   321,  57   Am.   Eep.   810,   and 
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time  it  has  been  held  that  evidence  that  a  number  of  per- 
sons passed  along  a  sidewalk  without  harm  is  admissible, 
in  an  action  to  recover  damages  for  injuries  received  from 
slipping  on  a  formation  of  ice  extending  entirely  across 
the  sidewalk,  to  show  that  the  ice  was  not  slippery  and 
dangerous,  for  the  attention  of  all  who  passed  over  the 
sidewalk  would  necessarily  be  drawn  to  the  ice,  and  their 
experience  be  substantially  the  same.^®  But  it  is  not 
relevant  to  show  that  a  crossing  complained  of  is  not 
different  from  other  crossings  of  that  character  in  the  same 
city.'^**  'So  it  is  not  relevant  to  show  the  condition  of  the 
ways  in  other  parts  of  the  country,  or  to  show  the  practice 
of  towns  or  counties  in  respect  to  them.'^^  Nor  in  an  ac- 
tion against  a  railroad  company  is  it  relevant  to  show  that 
accidents  have  not  happened  under  similar  conditions  ;^2 
nor  is  it  competent  to  prove  the  custom  of  other  railroad 
companies  as  to  keeping  their  turntables  locked,''*  or  as  to 
the  blowing  of  whistles,^*  or  as  to  the  employment  of  watch- 
men for  bridges.''®  If  the  use  by  the  railroad  company  of 
the  highway,  at  the  time  of  an  accident,  was  reasonable  and 
lawful,  the  plaintiff  can  have  no  greater  rights  because  on 
other  occasions  the  railroad  company  had  been  guilty  of 

69  Calkins  v.  Hartford,  33  Conn.  note  on  general  condition  and  other 
57,  87  Am.  Dee.  194.  See  Birming-  accidents  as  evidence  of  negligence  on 
ham  Union  Ey.  Co.  v.  Alexander,  ««-  part  of  municipality  in  respect  of 
pra,  to  the  same  effect  in  certain  highwa,y  to  Elam  v.  Mt.  Sterling,  20 
cases.     In    Smith   v.   Gilman,    38    111.  L.  E.  A.,  N.  S.,  665. 

App.  393,  evidence  was  properly  ad-  7l  Hinckley     v.     Barnstable,      109 

mitted  to  show  that  on  other  nights  Mass.  126;  Kenworthy  v.  Ironton,  41 

than  the  one  in  which  the  injury  was  Wis.   647.     But   see  Packard  v.  New 

sustained,  the  plaintiff  went  over  the  Bedford,  9  Allen  (Mass.),  200. 

same  walk  without  difficulty  or  dan-  T2  Louisville   etc.   Ey.   Co.   v.   Com- 

ger.     Eeasons  for  admitting  this  class  monwealth,  80  Ky.  143,  44  Am.  Rep. 

of   testimony  ^Iso   will   be   found   in  468;   Jarvis  v.  Brooklyn  El.  E.   Co., 

Chicago  B.  &  Q.  E.  E.  Co.  v.  Gregory,  16  N.  Y.  Supp.  96. 

58  HI.  274.  73  Koons  v.  St.  Louis  etc.  Ey.  Co., 

70  Bauer,  v.  Indianapolis,  99  Ind.  66  Mo.  592;  Gulf  C.  &  Santa  Fe  Ey. 
56.     But  it  may  be  shown  on  the  ques-  Co.  v.  Evansich,  61  Tex.  3. 

tion  of  care  that  the  sidewalk  on  the  74  Hill  v.  Portland  Ey.  Co.,  55  Me. 

opposite  side  of  the  street  was  also  438,  92  Am.  Dec.  601. 

defective:  Hoffman  v.  North  Milwau-  75  Grand  Trunk  Ey.  Co.  v.  Eichard- 

kee,  118  Wis.  278,  95  N.  W.  274.     Sea  son,  91  U.  S.  454,  23  L.  Ed.  356. 
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misconduct;  just  as  the  railroad  company  cannot  show 
their  general  carefulness  as  an  excuse  for  the  specific  care- 
lessness at  the  time  in  question.  But  although  a  custom 
cannot  be  proved  as  an  excuse  for  a  negligent  act,  there 
are  numerous  cases  in  which,  under  peculiar  circumstances, 
usage  has  been  held  relevant  to  show  what  constitutes 
negligence  or  as  bearing  on  the  question  of  negligence  in 
the  given  case.'^®  So  when  the  question  relates  to  the  de- 
gree of  care  used  at  the  time  of  a  given  accident,  the  evi- 
dence must  be  confined  to  that  issue  and  it  is  irrelevant  to 
show  that  the  party  is  ordinarily  careful  or  otherwise;''^ 
although,  in  exceptional  cases,  it  has  been  held  relevant 
to  show  former  and  similar  acts  of  negligence  by  the  same 
persons  for  the  purpose  of  proving  the  negligence  alleged^* 


T6  Highland  Ave.  &  B.  R.  Co.  v. 
Sampson,  112  Ala.  425,  20  South.  566; 
Atlanta  Consol.  St.  R.  Co.  v.  Bates, 
103  Ga.  333,  30  S.  E.  41;  Pennsyl- 
vania Co.  V.  McCaffrey,  ■  173  111.  169, 
50  N.  B.  713;  North  Chicago  St.  K. 
Co.  V.  Irwin,  202  lU.  345,  66  N.  E. 
1077;  North  Chicago  St.  R.  Co.  v. 
Kaspers,  186  HI.  246,  57  N.  E.  849, 
85  111.  App.  316;  Coates  v.  Burling- 
ton Ry.  Co.,  62  Iowa,  486,  17  N.  W. 
760;  Jeffrey  v.  Keokuk  Ry.  Co.,  56 
Iowa,  546,  9  N.  W.  884;  Central  Ry. 
T.  Co.  V.  Chapman  (Ky.),  124  S.  W. 
830;  Chadbourne  v.  Springfield  St. 
R.  Co.,  199  Mass.  574,  85  N.  E.  737; 
Anderson  v.  Minneapolis  St.  R.  Co., 
42  Minn.  490,  18  Am.  St.  Rep.  525, 
44  N.  W.  518  (crowding  of  cars) ; 
Kolsti  v.  Minneapolis  'RyJ  Co.,  32 
Minn.  133,  19  N.  W.  655;  Kelly  ^. 
Southern  Ry.  Co.,  28  Minn.  98,  9  N. 
W.  588 ;  Henry  v.  Grand  Ave.  R.  Co., 
113  Mo.  525,  21  S.  W.  214;  Aldrich 
v.  Monroe,  60  N.  H.  118;  Hirsehberg 
T.  Brooklyn  etc.  Ry.  Co.,  134  App. 
Div.  629,  119  N.  T.  Supp.  492; 
Gleason  v.  Metropolitan  St.  R.  Co., 
^9  App.  Div.  209,  90  N.  T.  Supp. 
1025;  Houston  etc.  Ry.  Co.  v.  Cowser, 


57  Tex.  293;  Newport  News  &  0.  P. 
R.  &  Elee.  Co.  v.  Bradford,  100  Va. 
231,  40  S.  E.  900;  Lightfoot  v.  Win- 
nebago Trac.  Co.,  123  Wis.  479,  102 
N.  W.  30;  Mayer  v.  Milwaukee  St. 
R.  Co.y  90  Wis.  522,  63  N.  W.  1048; 
Chicago,  Milwaukee  &  St.  Paul  Ry. 
Co.  V.  Lowell,  151  U.  S.  209,  38  L. 
Ed.  131,  14  Sup.  Ct.  Rep.  281;  Nas- 
sau Elec.  Co.  V.  Corliss,  126  Fed.  355, 
61  C.  C.  A.  257. 

77  Tenney  v.  Tuttle,  1  Allen 
(Mass.),  185;  Gahagan  v.  Boston  etc. 
Ry.  Co.,  1  Allen  (Mass.),  187,  79  Am. 
Dee.  724,  and  note;  Robinson  v.  Fitch- 
burg  etc.  Ry.  Co.,  7  Gray  (Mass.),  92; 
McDonald  v.  Savoy,'  110  Mass.  49; 
Hatt  v.  Nay,  144  Mass.  186,  10- N. 
E:  807.   .;        ' 

78  In  State  v.  Manchester  etc.  Ry. 
Co.,  52  N.  H.  528,  the  opinion'  deal- 
ing with  that  particular  phase  of  the 
case  reads:  "If,  in  this  case,  it  had 
been  charged  that  these  agetits  of  the 
corporation  had  knowingly,  intention- 
ally, willfully,  or  maliciously  done  or 
omitted  to  do  any  act  for  the  purpose 
of  injuring  the  deceased  or  anybody 
else,  then  the  only  question  would 
be,  Was  the  act  done,  or  omitted,  as 
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In  an  action  where  it  is  claimed  that  the  defendant  is  liable 
on  account  of  the  negligence  of  a  servant,  it  is  not  relevant 
to  show  specific  acts  of  negligence  on  the  part  of  such  ser- 
vant not  connected  with  the  act  in  question  without  bringing 
knowledge  of  the  acts  home  to  the  defendant.''*  But  when 
the  general  fitness  and  capacity  of  a  servant  are  involved, 
his  prior  acts  and  conduct  on  specific  occasions,  are  relevant 
when  it  is  proven  that  the  principal  had  knowledge  of 


charged,  and  did  the  knowledge,  the 
intention,  the  will,  or  the  malice,  exist 
when  the  act  was  done  or  omitted? 
But  when  the  question  is.  Did  these 
servants  of  the  road,  without  any  in- 
tention whatever,  and  through  mere 
negligence  or  carelessness,  omit  to  give 
these  signals  on  that  occasion?  we 
think  the  inquiry  was  properly  made 
as  to  what  they  had  done  before  in 
that  regard,  and  whether  they  had  or 
had  not  grown  habitually  negligent  of 
the  requirements  of  the  road  in.  that 
particular.  In  this  view  of  the  case, 
we  think  the  evidence  was  admissible, 
not  as  evidence  of  character,  not  as 
evidence  of  fitness  or  unfitness,  but 
simply  as  having  some  tendency  to 
show  that  on  this  particular  occasion 
these  agents  were  probably  negligent 
and  careless,  because  they  had  before 
frequently  neglected  the  same  duty 
with  impunity,  and  had  thus  become 
habitually  negligent  in  that  regard." 

79  Tuthill  V.  Belt  Ey.  Co.,  145  HI. 
App.  50;  Pittsburgh  F.  W.  E.  Co.  v. 
Euby,  38  Ind.  294,  10  Am.  Eep.  Ill; 
Baltimore  Elev.  Co.  v.  Neal,  65  Md. 
438,  5  Atl.  338;  Maguire  v.  Middle- 
sex Ey.  Co.,  115  Mass.  239  (car 
driver)  ;  Farwell  v.  Boston  &  W.  E. 
Corp.,  4  Met.  (Mass.)  49,  38  Am.  Dee. 
339;  Collins  v.  Dorchester,  6  Oush. 
(Mass.)  396;  Eobinson  v.  Fitchburg 
&  W.  R.  E.,  7  Gray  (Mass.),  92; 
Michigan  Cent.  Ey.  Co.  v.  Gilbert,  46 
Mich.  176,  9  N.  W.  243  (yardmaster) ; 
Grand    Eapids    &   Indiana   E.    R.    v. 


Huntley,  38  Mich.  540,  31  Am.  Eep. 
321;  Detroit  &  Mil.  E.  E.  v.  Van 
Steinburg,  17  Mich.  Ill;  Quiney  Min- 
ing Co.  V.  Kitts,  42  Mich.  34,  3  N. 
W.  240;  Davis  v.  Detroit  &  Mil.  E.  E., 
20  Mich.  105,  4  Am.  Eep.  364;  Michi- 
gan Cent.  E.  E.  Co.  v.  Dolaji,  32 
Mich.  510;  Southern  E.  Co.  v.  Ken- 
drick,  40  Miss.  374,  90  Am.  Dec.  332; 
Higley  v.  Gilmer,  3  Mont.  90,  35  Am. 
Eep.  450;  Laning  v.  N.  Y.  Cent.  E., 
49  N.  Y.  521,  10  Am.  Eep.  417;  Chap- 
man V.  Erie  Ey.,  55  N.  Y.  579; 
Baulec  v.  New  York  etc.  Ey.  Co.,  59 
N.  Y.  356,  17  Am.  Eep.  325  (switch- 
man) ;  EusseU.  V.  Hudson  Biver  E. 
Co.,  17  N.  Y.  134;  Warner  v.  Erie 
Ey.,  39  N.  Y.  468;  Warner  v.  New 
York  etc.  Ey.  Co.,  44  N.  Y.  465  (flag- 
man) ;  Eyan  v.  Fowler,  24  N.  Y.  410, 
82  Am.  Dee.  315;  Coon  v.  Syracuse 
etc.  B.  B.  Co.,  5  N.  Y.  492;  Wright 
V.  N.  Y.  C.  E.  E.,  25  N.  Y.  566;  Sher- 
man v.  Eochester  &  S.  E.  E.  Co.,  17 
N.  Y.  153;  Moran  v.  New  York  etc. 
E.  E.  Co.,  3  Thomp.  &  C.  770,  67 
Barb.  (N.  Y.)  96;  Frazier  v.  Penn- 
sylvania E.  E.,  38  Pa.  104,  80  Am. 
Dec.  467;  Hard  v.  Vermont  etc. 
R.  E.  Co.,  32  Vt.  473;  Christensen  v. 
Union  Trunk  Line,  6  Wash.  75,  32 
Pac.  1018 ;  Hutchinson  v.  York  E.  Co., 
5  Ex.  (M.  H.  &  G.)  343;  Priestley 
V.  Fowler,  3  M.  &  W.  1;  Wilson  v. 
Merry,  L.  E.  1  Sc.  &  Div.  App.  326; 
Keegan  v.  Western  E.  E.  Corp.,  8  N. 
Y.  175,  59  Am.  Eep.  476. 
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such  acts  and  when  the  principal  is  charged  with  negligence 
in  retaining  the  servant.^"  The  weight  of  authority  is 
against  the  relevancy  of  the  Servant's  reputation  for  care- 
fulness except  it  is  challenged  by  evidence  of  incompe- 
tency.^^ 

§  164(161).  Same,  continued — Cause  and  effect. — The 
same  effort  is  constantly  made  to  exclude  evidence  of  caufse 
and  effect  on  the  ground  of  raising  other  issues,  and  when 
the  evidence  offered  would  raise  a  distinctly  collateral 
issue,  it  is  not  admissible.  But  it  is  here,  on  the  admittedly 
fine  distinguishing  line,  that  the  discretion  of  the  judge  is 
called  into  play.  "When  the  evidence  is  capable  of  being 
presented  as  tending  to  prove  the  claim  of  the  party,  it 
does  not  belong  to  the  collateral  class  and  should  be  re^ 
ceived.  When  the  issue  was  raised  whether  a  given  effect 
has  been  produced  or  can  be  produced  by  the  causes  al- 
leged, the  courts  have  frequently  admitted  evidence  ap- 
parently collateral,  when  the  facts  presented  such  points 
of  similarity  as  to  afford  reasonable  data  for  a  conclusion ; 
for  example,  evidence  has  been  received  that  other  property 
than  that  in  question  similarly  situated,  and  not  too  re- 
mote, has  been  damaged  by  the  escape  of  smoke  or  gas  or 
dust  or  by  the  flow  of  water  or  by  other  causes  where  the 

so  Alabama  K.  Co.  v.  Vail,  155  Ala.  294,  18  Ann.  Cas.  926,  124  N.  W.  402 ; 

382,     46     South.     587;     Giordano    v.  Young   v.  Milwaukee  Gas  Light  Co., 

Brandywine    Granite    Co.,    3    Penne.  133  Wis.  9,  113  N.  W.  59 ;  Pittsburgh 

(Del.)  423,  52  Atl.  332;  Consolidated  E.  Co.  v.   Thomas,  174  Fed.  591,  98 

Coal  Co.  T.  Seniger,  179  HI.  370,  53  C.  C.  A.  437. 

N.  E.  733;  Pittsburg  etc.  Eailway  Co.  81  Montgomery   etc.  E.   Co.  v.  Ed- 

V.   Ruby,   38   Ind.   294,   10   Am.   Eep.  monds,  41  Ala.  667;  Young  v.  Crystal 

111;  Tucker  v.  Missouri  etc.  Tel.  Co.,  Ice  Co.,  83   Conn.   718,  76  Atl.  514; 

132  Mo.  App.  418,  112  S.  W.  6 ;  Grube  T.  &  H.  Pueblo  Bldg.  Co.  v.  Klein,  5 

V.  Missouri  Pae.  R.  Co.,  98  Mo.  380,  Colo.  App.  348,  38  Pae.  608;  Dunham 

14  Am.  St.  Eep.  645,  4  L.  E.  A.  776,  v.  Rackliff,  71  Me.  345 ;  Boick  v.  Bis- 

11  S.  W.  736 ;  State  v.  Manchester  etc.  sell,    80    Mich.    260,    45    N.    W.    55 ; 

E.  E.   Co.,  52   N.  H.  528;   Baulee  v.  Wooster  v.  Broadway  etc.  E.  Co.,  72 

New  York  etc.  Ey.  Co.,  59  N.  Y.  356,  Hun,  197,  25  N.  Y.  Supp.  378 ;   Gal- 

17  Am.  Eep.  325;  Frazier  v.  Pennsyl-  veston  etc.  E.  Co.  v.  Olds   (Tex.  Civ. 

vania  Ry.   Co.,   38   Pa.   104,   80   Am.  App.),  112  S.  W.  787;  Bryant  v.  Cen- 

Dec.  467;  Moering  v.  Falk,  141  Wis.  tral  Vermont  R.  Co.,  56  Vt.' 7l0. 
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circumstances  are  such  as  tend  to  show  that  the  same  cause 
has  or  has  not  produced  a  similar  result  in  the  case  on  trial. 
In  a  New  Hampshire  case^^  there  is  an  excellent  illustra- 
tion of  this.  The  plaintiff's  complaint ''was  that  sewage 
was  discharged  into  his  cellar  by  reason  of  the  clogging 
and  incapacity  of  the  sewer  which  was  bifurcated  at  its 
connection  with  two  streets;  and  evidence  was  offered  as 
to  the  effect  on  the  other  fork  of  it,  which,  if  affected  in 
the  same  way  as  that' which  damaged  the  plaintiff,  would 
help  his  case.  The  incapacity  of  the  sewer  and  the  debris 
put  into  it  may  have  been  so  related  in  causing  an  over- 
flow or  set-back  as  to  manifest  their  effect  at  one  time  on 
one  street  and  at  another  time  on  another  street.  It  is 
not  improbable  that  the  accumulation  of  debris  at  the  junc- 
tion, produced  in  part  by  the  smallness  of  the  sewer,  may 
have  been  so  located  as  to  impede  the  flow  in  one  branch 
more  than  in  the  other,  and  thus  to  produce  an  overflow 
upon  one  branch  of  the  system  alone.  Hence  the  flooding  of 
cellars  in  one  stfeet,  said  Walker,  J.,  "might  be  produced 
by  the  same  defects  in  the  sewer  in  conjunction  with  solid 
matter  allowed  to  accumulate  in  it,  which  at  another  time 
would  produce  a  flooding  of  the  cellars  situated  on  the 
other  branch  of  the  Sewer.  The  defendant's  negligence 
in  the  construction  and  care  of  the  sewer  might  be  the 
same  in  both  instances;  and  evidence  of  its  effect  on  one 
branch  of  the  system  at  one  time,  would  have  some  tend- 
ency to  show  that  it  was  the  proximate  cause  of  a  similar 
effect  on  the  other  branch  at  another  time.  As  the  evi- 
dence may  have  had  some  legitimate  probative  bearing, 
the  question  of  its  admissibility  presents  only  a  question 
of  remoteness,  which  was  properly  determinable  by  the 
trial  court.  "*^     As  we  have  said,  it  has  often  been  urged 

82  Eoberts  v.  Dover,  72  ,N.  H.  147,  App.  85,  41  Pac.  677 ;  Crocker  v. 
55  Atl.  895.  McGregor,  76  Me.  282,  49  Am.  Rep. 

83  Birmingjiam  v.  Starr,  112  Ala.  611;  Yore  v.  Newton,  194  Mass.  250, 
98,  20  South.  424;  Bradley  7.,  Bail-  80  N.  E.  472;  Eiclt  v.  Cutter,  127 
■VPay  Co.,  Ill  Iowa,  562,  82  N.  W.  Mass.  522 ;  Eoberts  v.  Dover,  72  N.  H. 
996;  Junctiwi  City  v.  Blades,  1  Kan.  147,  55  Atl.  895;  Hine  v.  Railway  Co., 
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that  such  testimony  leads  to  many  collateral  issues  and 
on  that  account  it  has  been  rejected;^*  but  in  most  of  the 
instances  the  causes  have  not  been  similar,  and  the  discre- 
tion of  the  trial  judge  is  called  into  action  to  enable  him 
to  determine  both  the  comparison  of  the  conditions  and  the 
proximity  or  remoteness  of  the  cause  which  may  affect  the 
relevancy  of  the  evidence.*^ 

§  165  (162).    Same,    continued— Habits    of    animals.— 

It  so  frequently  happens  in  negligence  cases  that  the  be- 
havior of  animals  has  had  something  to  do  with  a  result- 
ing injury  that  the  courts  administer  the  general  rule  so 
as  not  to  exclude  proof  of  their  habits  when  the  evidence 
becomes  material.  Such  habits  are  held  to  be  in  their 
nature  continuous  and  may  be  proved  by  successive  acts 
of  a  similar  kind.^^  Thus  if  it  is  material  to  show  at  the 
time  of  an  accident  that  a  horse  had  a  habit  of  shying, 
instances  may  be  proved,  of  such  shying  both  before  and 
after  the  time  of  the  accident.  The  fact  that  a  horse  driven 
by  the  plaintiff  misbehaved  at  the  time  an  injury  was  re- 
ceived, though  such  misbehavior  contributed  to  the  injury, 
does  not  necessarily  preclude  the  party  from  recovering. 
The  misbehavior  may  have  been  accidental,  or  from  causes 
for  which  the  plaintiff  was  under  no  responsibility.  The 
misbehavior,  to  bar  the  plaintiff  from  recovering,  must  be 
either  through  the  fault  of  the  plaintiff,  or  by  reason  of  a 
vice  of  the  horse,  for  which  the  plaintiff  is  in  law  resppn- 

149  N.  Y.  154,  43  N.  E.  414;  Evans  v.  v.  Braun,  199  111.  390,   59  L.  E.  A. 

Keystone  Gas  Co.,  148  N.  Y.  112,  51  421,  65  N.  E.  249;  Timothy- v.  State, 

Am.  St.  Kep.   681,  30  L.  R.  A.   651,  130  Ala.  68,  30  South.  339;  Lake  Erie 

42  N.  E.  513;  Doyle  v.  Railway  Co.,  &  W.  R.  Co.  v.  Mugg,  132  Ind.  168, 

128  N.  Y.  488,  28  N.  E.  495;  Meyer  31  N.  E.  564;  Commonwealth  v.  Piper, 

V.  Wolnitzek   (Tex.  Civ.  App.),  63  S.  120  Mass.  185. 

W.  1058.  S5  See  cases  alreacly  cited. 

84  Metropolitan  W.  S.  E.  E.  Co.  v.  86  See  cases  cited  below.     For  the 

Dickinson,  161  111.  22,  43  N.  E.  706;  trailing   of   bloodhounds   as   evidence, 

Hughes   T.   General   Electric   L.   &  P.  see  notes  to  Pedigo  v-.  Commonwealth, 

Co.,  107  Ky.  485,  54  S.  W.  723;  Louis-  82  Am.  St.  Rep.  575;  Parker  v.  State, 

ville  Water  Co.  v.  Weis  (Ky.),  76  S.  3  Ann.  Cas.  897;  Hargrove  v.  State, 

W.   356;   Fitzsimmons  &  Connell  Co.  10  Ann.  Cas.  1127. 
Evidence  I — 53 
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sible.  Whether  or  not  it  is  a  vice  depends  largely  upon 
whether  the  misbehavior  was  only  in  a  single  instance,  or 
occasional,  depending  upon  other  causes,  or  whether  it 
was  the  habit  of  the  horse.  And,  in  order  to  establish  the 
fact  that  the  misbehavior  was  occasioned  by  the  vicious- 
ness  of  the  horse,  it  has  been  held  to  be  competent  to  show 
that  such  misbehavior  is  habitual,  and  instances  of  mis- 
behavior, as  well  after  the  injury  as  before,  have  been  held 
competent  to  prove  the  habit.*''  The  limit  of  time  within 
which  such  misbehavior  may  be  proved  must  depend 
largely  upon  the  discretion  of  the  presiding  judge.  It 
is  not,  however,  wholly  within  such  discretion.  "It  is  the  • 
right  of  a  party  to  prove  such  instances  immediately  be- 
fore and  immediately  after ;  but  when  instances  are  offered 
so  remote  from  the  time  of  the  injury  as,  in  the  opinion 
of  the  presiding  judge,  to  mislead  or  distract  the  minds 
of  the  jury,  he  may  in  his  discretion  reject  the  evidence; 
and  if,  in  the  opinion  of  the  court  such  evidence  was  so 
remote  as  to  be  a  fit  subject  for  the  discretion  of  the 
presiding  judge,  that  discretion  will  not  be  revised  by  the 
full  court."®*  Where  the  evidence  was  conflicting  as  to 
the  rate  of  speed  at  which  the  plaintiff  was  driving  his 
horse  at  the  time  of  an  accident,  it  was  held  relevant  as 
tending  to  show  the  capacity  of  the  horse  for  speed  that 
before  and  after  the  accident  he  had  been  driving  at  a  cer- 
tain rate  of  speed  on  the  racetrack.**  In  several  cases 
it  has  been  vigorously  contended  that  where  the  plaintiff 
seeks  to  prove  that  an  object  is  calculated  to  frighten 
horses,  it  is  relevant  to  show  that  on  other  occasions  the 

87  Todd  V.  Rowley,  8  Allen  (Mass.),  seienter,  and  thus  also  saved  the  jury 

51 ;   Maggi  v.  Cutts,  123   Mass.  535 ;  the  necessity  of  weighing  the  "charae- 

Broderick    v.    Higginson,    169    Mass.  ter  of  the  dog  against  the  plaintiff's 

482,  61  Am.  St.  Eep.  296,  48  N.  E.  oath."     The  same  remark  applies  to 

269.     The  case  of  Kelly  v.  Alderson,  East  Kingston  v.  Towle,  48  N.  H.  57, 

19  E.  I.  544,  37  Atl.  12,  is  sometimes  97  Am.  Dec.  575,  2  Am.  Eep.  174. 

referred  to  as  in  conflict  with  these  88  Maggi  v.   Cutts,  supra. 

decisions,  but  the  claim  of  the  plain-  89  Whitney     t.     Leominstsr,     136 

tiff  was  under  the  statute  which  ob-  Mass.  25. 
Tiated   th«   necessity  of   proving   the 
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same  object  has  frightened  other  horses.  This  view  has 
been  urged  on  the  ground  that  actual  experiment  of  this 
character  affords  satisfactory,  if  not  the  most  satisfactory, 
proof  of  the  real  issue  to  be  tried.  The  opinion  in  a  New 
Hampshire  case^"  is  a  fine  piece  of  sound  reasoning,  or,  in 
other  words,  the  common  sense  of  the  law  admirably  ex- 
pressed. The  learned  judge  who  delivered  it  was  im- 
pressed with  the  necessity  of  staying  that  trend  toward 
the  rejection  of  evidence  on  the  stereotyped  ground  of  its 
raising  supposed  collateral  issues.  He  took  the  position 
boldly  and  forcibly  that  in  such  cases — practically  of  ex- 
periment already  accomplished — such  evidence  was  ad- 
missible. Where  an  'action  was  against  a  town  for  a  de- 
feet  in  a  highway,  and  the  alleged  defect  was  a  pile  of  lum- 
ber by  the  side  of  the  road  which  frightened  plaintiff's 
horse,  evidence  was  offered  to  show  that  other  horses  were 
frightened  in  passing  it,  and  the  learned  judge  in  holding 
the  evidence  admissible  said :  "If  the  question  were,  whether 
the  lumber  was  capable  of  floating  in  water,  or  making  a 
good  fire,  or  being  sawed  or  cut  or  planed  in  a  specific  man- 
ner, or  supporting  horses  or  wagons  passing  over  a  bridge, 
there  could  be  no  legal  objection  to  the  trial  of  an  appro- 
priate experiment  upon  it  in  the  presence  of  the  jury,  or  to 
the  evidence  of  experiments  that  had  been  tried  elsewhere. 
And  there  is  no  reason,  outside  of  the  technical  rules  of 
the  law,  why  its  ability  to  frighten  horses  should  not  be 
tested  out  of  court,  and  proved  in  court  in  the  same  man- 
ner. When  we  want  to  know  whether  a  certain  horse  is 
skittish  or  is  capable  of  a  certain  speed,  whether  a  cer- 
tain substance  is  poisonous  and  destructive  of  animal  or 
vegetable  life,  whether  certain  materials  are  of  a  certain 
strength,  whether  a  certain  field  or  a  certain  kind  of  soil 
is  likely  to  produce  a  certain  kind  or  amount  of  crop, 
whether  a  certain  man  or  brute  or  machine  is  likely  to  per- 
form a  certain  kind  or  amount  of  work,  or  whether  any- 
thing can  be  done  or  is  likely  to  be  done,  one  way  is  to  spec- 

eo  Darling  T.  Westmoreland,  52  N.  H.  401,  13  Am.  Kep.  55. 
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ulate  about  it,  and  another  way  is  to  try  it.  The  law  is'  a 
practical  science,  and  when  it  is  appealed  to  to  direct  what 
means  shall  be  used  to  find  out  whether  a  certain  pile  of 
lumber  is  likely  to  frighten  horses,  if  anyone  asserts  that, 
on  this  subject,  the  law  prefers  speculation  to  experience, 
abhors  actual  experiment  and  delights  in  guesswork,  the 
person  advancing  such  a  proposition  takes  upon  himself 
the  task  of  maintaining  it  upon  some  legal  rule,  distinctly 
stated  by  him  and  well  established  by  the  authorities. 
Such  a  proposition  is  not  sustained  by  the  reason  of  the 
law.  It  is  sustained  by  nothing  that  can  be  justly  called 
a  principle.  By  what  technical  rule,  at  war  with  reason 
and  principle,  is  it  supported?"  Later  on,  in  the  same 
opinion,  he  says  that  the  only  rule  relied  upon  to  exclude 
experimental  knowledge  in  such  a  case  as  this  is  the  rule 
requiring  the  evidence  to  be  confined  to  the  issue.  It  is  a 
rule  of  reason,  and  not  an  arbitrary  or  technical  one,  and 
it  does  not  exclude  all  experimental  knowledge.  "A  fact 
as  relevant,"  continued  the  learned  judge,  "and  as  directly 
involved  in  the  issue  of  guilty  or  not  guilty,  between  the 
parties,  as  any  fact  in  controversy,  was,  the  likelihood  or 
probability  of  the  lumber  frightening  ordinary  horses. 
There  was  nothing  collateral — that  is,  nothing  irrelevant 
in  that.  To  that  point  the  fright  of  (the  witness)  Fletch- 
er's horse  was  no  more  collateral  than  the  fright  of  (the 
plaintiff)  Darling's.  And  the  combined  fright  of  both 
horses  was  no  more  collateral,  in  a  legal  sense,  than  would 
be  the  combined  results  of  any  two  experiments  tliat  could 
be  tried  to  test  the  frightening  power  of  the  lumber.  But 
the  rule  is  sometimes  inadvertently  relied  upon,  in  cases 
of  this  kind,  where  the  plaintiff  aivers  damage  caused  by 
the  dangerous  character  of  something  for  which  the  defend- 
ant was  responsible,  to- admit  the  plaintiff's  experience,  on 
the  ocoasioh  of  his  alleged  injury,  as  competent  evidence 
of  the  character  of  the  thing  complained  of,  and  to  exclude 
the  experience  of  others  equally  relevant  and  equally  mate- 
rial on  that  point.     There  are  a  few  cases  which  go  to 
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show,  as  matter  of  authority,  that,  on  the  question  whether 
this  pile  of  lumber  was  calculated  to  frighten  horses,  while 
the  competency  of  the  experiment  with  Darling's  horse  is 
not  to  be  questioned,  the  experiment  with  Fletcher's  is 
incompetent.  The  doctrine  of  those  cases,  applied  to  this 
case,  would  be  founded  on  the  error  of  taking  it  for  granted 
that  Darling's  experiment  is  the  point  in  issue,  and  hold- 
ing Fletcher's  to  be  collateral  to  Darling's,  when  the 
frightening  power  of  the  lumber  is  the  point  in  issue ;  and, 
to  that  point,  Fletcher's  experience  is  no  more  collateral 
than  Darling's  and  neither  of  them  is  collateral  in  a  legal 
sense."  It  has  been  properly  held  that  the  competency  of 
the  evidence  rests  upon  the  same  principle  as  evidence  in 
actions  against  railroad  corporations  for  damage  by  fire  al- 
leged to  have  been  set  by  coals  or  sparks  from  a  passing 
locomotive,  that  the  same  locomotive,  or  others  similarly 
constructed  and  used,  have  emitted  sparks  and  coals,  and 
set  fire  at  other  places  and  on  other  occasions.  It  tends  to 
show  the  capacity  of  the  inanimate  thing  to  do  the  mischief 
complained  of.  A  single  instance  would  indeed  be  of  little 
avail  standing  alone.  A  number  of  instances  might  afford 
satisfactory,  if  not  demonstrative,  evidence,  and  the  in- 
quiry in  every  such  case  is  not  whether  the  evidence  offered 
is  sufficient  to  prove  the  fact  claimed,  but  whether  it  tends 
to  prove  it."^  As  already  referred  to,  on  the  other  hand, 
and  by  another  line  of  authorities,  proof  of  this  character 

91  Tomlinson    v.    Derby,    43    Conn.  Gas  Co.,  183  Pa.  575,  39  Atl.  7;  Stone 

562;   Knight   v.   Goodyear  Mfg.   Co.,  v.   Pendleton,   21  E.   I.   332,   43   Atl. 

38  Conn.  438,  9  Am.  Eep.  406;  House  643;  Bloor  v.  Delafield,  69  Wis.  273, 

V.    Metoalf,    27    Conn.    631;    Topeka  34  N.  W.  115;  Winona  v.  Botzet,  169 

Water  Co.  v.  Whiting,  58  Kan.  639,  39  Fed.  321,  23  L.  E.  A.,  N.  S.,  204,  94 

L.  E.  A.  90,  50  Pac.  877;  Crocker  v.  C.  C.  A.  563.     And  it  is  equally  rele- 

McGregor,  76  Me.  282,  49  Am.  Eep.  vant  to  show  the  result  when  the  al- 

611;  Hill  V.  Portland  &  E.  E.  Co.,  55  leged  cause  has  been  removed:  Avery 

Me.  438,  92  Am.  Dec.  601;  Bemis  v.  v.  Burrall,  118  Mich.  672,  77  N.  W. 

Temple,  162  Mass.  342,  26  L.  E.  A.  272;    Chase  v.  Blodgett   MilUng   Co., 

254,  88  N.  B.  970;  Nye  v.  Dibley,  88  111  Wis.  655,  87  N.  W.  826.     See  note 

Minn.  465,  93  N.  W.  524;  Darling  v.  to   Alcott   v.   Public   Serv.   Corp.,   32 

Westmoreland,  52  N.  H.  401,  13  Am.  L.  E.  A.,  N.  S.,  1159 ;  Brown  v.  Bast- 

Eep.  55;   Champlin  v.  Penn  Tan,  34  em  &  M.  E.  Co.,  22  Q.  B.  Mv.  391. 
Hun  (N.  T.),  33;  Potter  v.  Natural 
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is  held  to  be  excluded  as  collateral  to  the  issue.  It  is  open 
to  the  same  objections  as  the  form  of  proof  already  men- 
tioned— that  of  other  accidents  at  the  same  place;  and  our 
remarks  on  that  subject  apply  with  equal  force  to  this. 
We  think  that  the  "collateral"  suggestion  has  crept  in 
insidiously  and  is  strongly  indicative  of  a  desire  to  shirk 
the  responsibility  of  dealing  with  a  by  no  means  difficult 
question.  The  authorities  cited  cannot  be  considered  when 
the  weight  of  the  more  modern  reasoning  is  seen  so  greatly 
to  preponderate.®^  It  must  be  borne  in  mind,  however,  in 
this  connection,  that  with  railroad  corporations  the  emis- 
sion of  steam  and  smoke  are  the  necessary  accompaniment 
of  the  use  of  locomotive  engines,  and  that  it  is  only  in  ex- 
ceptional cases  where  negligence  can  be  imputed  to  railroad 
companies  because  horses  on  the  highway  are  frightened 
by  escaping  steam,  that  such  companies  are  liable.  In  the 
rapid  growth  of  railroad  law,  evidenced  by  a  vast  accumu- 
lation of  cases  on  almost  every  branch  of  it,  and  inter- 
distinguished  by  the  finest  demarcation,  one  is  apt  to  lose 
sight  of  first  principles  and  continue  a  discussion  of  dif- 
ferences from  the  last  point  of  settlement,  rather  than 
settle  each  new  point  on  its  own  basis,  and  thus  one  is 
sometimes  induced  to  economize  time  at  the  expense  of 
accuracy  and  thoroughness.  This  should  not  be.  In  con- 
sidering the  question — the  liability  of  a  railroad  corpora- 
tion for  injuries  due  to  the  frightening  of  animals  by  the 

92  Cleveland  Ey.  Co.  v.  Wynant,  114  authorities  that  have  any  considerable 

Ind.  525,  5  Am.  St.  Eep.  644,  17  N.  tendency  to  sustain  the  ruling  in  this 

E.   118;    Bloor   v.   Delafield,   69   Wis.  case,  is,  that  Collins  v.  Dorchester,  on 

27.3,   34  N.   W.   115.     In   Darling  v.  vphich  the  others  are  based,  is  no  au- 

Westmoreland,  supra,  the  court  says:  thority    for   the    exceptional   doctrine 

'The  very  few  authorities,  tending  to  it    has    been    supposed    to    establish, 

sustain,  the  exclusion  of  the  fright  of  That   case   being   no    foundation    for 

Fletcher's  horse  in  this  case,  are  based  the  others,  and  they  having  no  other 

upon  the  authority  or  the  reason  of  foundation,    they    all    fall    together." 

the  decision  in  Collins  v.  Dorchester,  The  two  other  eases  referred  to   are 

6  Gush.    (Mass.)    396,  and  two  other  Aldrich  v.  Pelham,  1   Gray    (Mass.), 

Massachusetts  cases  which  rest  upon  510,    and    Kidder    v.    Dunstable,    11 

that  case A  consideration,  sub-  Gray   (Mass.),  342. 

gtantially  disposing  of  the  very  few 
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emission  of  steam  from  engines — -it  must  be  looked  at  from 
the  side  of  the  corporation  as  to  its  rights  and  the  side  of 
the  sufferers  of  injuries  caused  either  to  themselves,  their 
decedent  or  their  animals  by  reason  of  the  latter  taking 
alarm  at  the  sound  of  escaping  steam.  The  law,  having 
sanctioned  the  operation  of  railroad  trains,  it  must  be  pre- 
sumed that  the  lawmakers  knew  that  the  running  of  those 
trains  would  cause  noise  both  from  the  moving  train  and 
more  especially  from  the  steam  whistles  used  both  for  chal- 
lenging signals  and  for  warnings,  and,  in  addition,  from 
the  necessary  blowing  off  of  steam  for  safety  from  the 
valve  or  in  other  working  of  the  engine.  The  safety  of 
the  public  demands  a  recognition  of  their  rights.  There 
are  those  whose  business  lawfully  takes  them  near  the 
railroad  either  riding  or  in  a  vehicle  drawn  by  horses,  and 
lastly  there  are  those  who  own  animals  at  large  which  may 
roam  near  the  railroad  track.  Taking  those  propositions 
together,  it  is  to  be  considered  how  the  railroad  corpora- 
tion shall  safeguard  the  public  without  detriment  to  its 
own  operations,  and  how  the  public  shall  contribute  to  that 
care  by  reasonably  looking  after  its  own  safety.  If  the 
maxim  to  guide  the  public  is  ' '  Stop,  look  and  listen, ' '  that 
for  the  railroad  corporation  should  be,  "Watch,  ring  and 
whistle,"  each  taking  care  that  the  direction  is  not  extrav- 
agantly performed,"^  and  each  having  in  view  those  pecu- 


93  Weller  v.  Lehigh  Valley  B.  E 
Co.,  225  Pa.  110,  133  Am.  St.  Eep 
861,  and  note  thereto,  24  L.  E.  A.,  N, 
S.,  1202,  73  Atl.  1024.  Whatever  lati 
tude  may  be  allowed  a  railroad  corpo 


cise  more  caution  and  a  higher  degree 
of  care  when  running  its  cars  through 
a  village  or  city,  than  in  the  open 
country.  They  have  undoubtedly  a 
right  of  way,  but  so  have  others;  and 


ration  running  its  engines  in  the  open  while  the  duty  of  care  cast  on  ordi- 
country,  where  slight  want  of  care  nary  users  of  a  way  is  equal,  that 
might  be  unaccompanied  by  injury  to  of  the  one  crossing  it  with  a  danger- 
any,  its  liability  for  that  want  of  bearing  instrument  or  machine  in- 
care  is  immediately  created  when  its  creases  in  proportion  with  its  menace 
operations  bring  them  into  populous  to  the  life,  limb  or  property  of  the 
neighborhoods  and  through  them  on  other.  One  of  the  latest-  utterances 
grade  crossings.  The  case  of  Beisie-  on  the  subject  is  to  be  found  in  Will- 
gel  V.  New  York  Cent.  E.  Co.,  34  N.  iams  v.  Chicago  B.  &  Q.  E.  Co.,  78 
Y.  622,  90  Am.  Dee.  741,  decides  that  Neb.  695,  14  L.  E.  A.,  N.  S.,  224,  111 
a  railroad  company  is  bound  to  exer-  N.  W.  596,  and  it  seems  to  embody 
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liarities  and  habits  of  animals  wHcli  are  matters  of  com- 
mon knowledge. 

§- 166  (163).  Relevancy  of  disconnected  facts  to  show 
defective  machinery. — ^With  the  increased  use  of  machinery 
and  the  proportionate  increase  of  accidents,  the  law  of  the 
evidence  to  be  adduced  in  support  or  contention  of  a  claim 
has  almost  automatically  adapted  itself  to  the  exigencies 
created  by  novel  forms  of  negligence.  Where  the  negli- 
gence complained  of  consists  in  the  use  by  the  defendant 
of  machinery  or  other  agencies  alleged  to  be  dangerous  or 
unfit  for  use,  it  has  frequently  been  found  necessary  to 
admit  evidence  of  disconnected  facts  showing  such  unfit- 
ness or  the  capacity  or  tendency  of  the  machine.  Thus  in 
an  action  for  injuries,  one  of  the  questions  was,  whether 
the  breaking  of  a  pulley  which  injured  the  deceased  was 
caused  by  the  defendant's  negligence.  In  order  to  sustain 
his  action,  it  was  necessary  for  the  plaintiff  to  prove  that 
it  was.  The  evidence  that  the  first  pulley,  which  was  "of 
the  same  form  of  construction  and  material,  and  used  for 
the  same  purpose  and  in  the  same  way,"  as  the  last  one, 
broke  a  short  time  before  the  accident;  that  both  pulleys 
were  driven  by  a  tight  belt;  and  that  the  tightness  of  the 
belt  and  the  danger  of  its  breaking  the  shaft  or  pulley  were 

all  that  is  contained  in  the  principle  ing  at  a  public  street  crossing  with- 

already  stated  and  to  add  that  which  out  warning,  and  without  tB,king  due 

makes  it  perfect.     It  emphasizes:    1.  precaution  to  see  whether  anyone  near 

That  ordinarily  a  railway  company  is  the   crossing  is   liable   to   be   injured 

not  liable  for  injuries  caused  by  horses  thereby   is   actionable    negligence,   in 

taking   fright   at   the  noises  incident  the  absence  of  special  circumstances 

to  the  ordinary  operations  of  the  en-  justifying    the    act;    and    4.    That    a 

gine;  2.  Ttat  where  the  conditions  are  train    standing   at   a   public  -  crossing 

such  that  such  noises  would  endanger  has   no   precedence   over  an  ordinary 

a  person  at  a  public  crossing,  which  traveler,    their     rights    being     equal. 

result    could    be    avoided    by    tempo-  Each  is  bound  to  act  with  due  regard 

rarily     staying     or     suspending     the  to  the  other,  and  has  a  right  to  as- 

noises,  without  materially  interfering  sume  that  the  other  will  be  controlled 

with  the  due  operation  of  the  train,  by  such  consideration  as  would  influ- 

it    should    be    stayed    or    suspended  ence  the  conduct  of  a  man  of  ordi- 

uutil  the  danger  is  past;  3.  That  turn-  nary  care  and  prudence, 
ing  on  the  steam  of  an  engine  stand- 
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called  to  the  attention  of  the  defendants, — ^was  adnaissible 
in  connection  with  the  other  evidence.  It  tended  to  prove 
that  the  breaking  of  the  pulley  at  the  time  of  the  accident 
was  caused  by  a  tight  belt,  and  that  the  defendants  were 
chargeable  with  notice  of  the  defect  and  the  danger  likely 
to  resiilt  from  it.^*  Where  injuries  had  been  caused  in  an 
elevator  accident,  and  there  was  evidence  to  sustain  the 
contention  that  the  sudden  movements  of  the  elevator  at 
the  time  of  the  accident  were  caused  by  defective  valves, 
and  inasmuch  as  prior  like  movements  of  the  elevator 
were  evidence  of  the  prior  existence  of  leaky  valves,  testi- 
"Tiony  tiending  to  establish  such  prior  movements  was  com- 
petent, in  order  to  show  knowledge  of  the  defect  on  the 
part  of  the  defendant.*^  Where  the  injuries  were  caused 
to  a  man  working  between  two  machines  and  the  electric 
lights  went  out  and  his  arm  was  mangled  in  one  of  the 
machines,  and  the  failure  of  the  lights  had  frequently  hap- 
pened during  the  five  years  preceding  the  accident,  the 
plaintiff  being  ignorant  of  it,  the  frequency  and  nature 
of  the  occurrences  were  proper  to  be  submitted  to  the  jury 
upon  the  question  of  notice  to  the  defendants  of  the  condi- 
tions which  produced  them."^  The  evidence  to  be  relevant 
need  not  necessarily  relate  to  the  same  machine,^^  but  it  is 

94  Shute  V.  Exeter  Mfg.  Co.,  69  N.  86  Bondeau  v.  Saylea  (K.  I.),  74 
H.  210,  40  Atl.  391;  Haseltine  v.  Con-  Atl.  785,  1009.  See,  also,  Odegard  v. 
cord  R.  E.  Co.,  64  N.  H.  545,  15  Atl.  North  Wisconsin  Lumber  Co.,  130  Wis. 
143;  Smith  v.  Boston  etc.  E.  E.  Co.,  659,  110  N.  W.  809,  on  the  question 
63  N.  H.  25;  Darling  v.  Westmore-  of  expert  evidence  as  to  how  a  ma- 
land,  52  N.  H.  401,  13  Am.  Eep.  55;  chine  worked  at  a  date  subsequent  to 
Boyee  v.  Cheshire  E.  E.  Co.,  43  N.  H.  the  accident. 

627;  Cooper  i.  Eandall,  59  III.  317  97  Alabama  etc.  E.  Co.  v.  Tount, 
(where  evidence  of  a  mill  throwing  165  Ala.  537,  51  South.  737;  Black- 
noxious  matter  on  the  premises  of  man  v.  Collier,  65  Ala.  312;  Louis- 
others  than  the  plaintiff  was  improp-  ville  etc.  E.  Co.  v.  Jones,  130  Ala.  456, 
erly  rejected,  the  court  of  appeal.  30  South.  586;  Birmingham  Traction 
saying  that  as  the  issue  was  whether  Co.  v.  Eeville,  136  Ala.  335,  34  South, 
the  offensive,  matter  was  deposited  on  981;  Bauschka  v.  Western.  Coal  etc. 
plaintiff's  house,  the  pertinency  of  the  Co.,  95  Ark.  477,  129  S.  W.  1095; 
evidence  was  obvious  and  related  to  Bowen  v.  Lumber  Co.,  3  Cal.  App.  312, 
no   collateral   or  incidental  question).  84  Pac.  1010;  Silveira  v.  Iversen,  128 

95  Oregon  Co.  v.  Eoe,  176  Fed.  715,  Cal.  187,  60  Pac.  687;  Williams  v. 
100  C.  C.  A.  269.  Sleepy  Hollow  Min.  Co.,  37  Colo.  62, 
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absolutely  essential  that  the  conditions  should  present  sim- 
ilar characteristics.^* 


11  Ann.  Cas.  Ill,  7  L.  R.  A.,  N.  S., 
1170,  86  Pao.  337;  Colorado  City  v. 
Liafe,  28  Colo.  468,  65  Pae.  630;  Hol- 
land V.  Oil  etc.  Co.,  134  Ga.  678,  68 
S.  ,E.  555;  Kath  v.  East  St.  Louis 
etc.  R.  Co.,  232  111.  126,  83  N.  E.  533 ; 
Illinois  Cent.  R.  Co.  v.  Prickett,  210 
III.  140,  71  N.  E.  435;  Chicago  etc. 
R.  Co.  V.  Kinnare,  76  HI.  App.  394; 
Ashley  Wire  Co.  v.  Mereier,  163  111. 
486,  45  N.  E.  222;  Beach  v.  Hunts- 
man, 42  lud.  App.  205,  85  N.  E.  523; 
Indiana  etc.  R.  Co.  v.  Bundy,  152  Ind. 
590,  53  N.  E.  175;  National  B.  &  X,. 
Co.  V.  Dunn,  106  Ind.  110,  6  N.  B. 
131;  Baber  v.  Eickart,  52  Ind.  594; 
Cahow  V.  Chicago  etc.  R.  Co.,  113 
Iowa,  224,  84  N.  W.  1056;  Stouten- 
burgh  V.  Dow  etc.  Co.,  82  Iowa,  179, 
47  N.  W.  1039;  Keatley  v.  Illinois 
Cent.,  E.  Co.,  94  Iowa,  ,685,  63  N.  W. 
560;  Kansas  Pac.  E.  Co.  v.  Little,  19 
Kan.  267;  Wells  v.  Eoyer  Wheel  Co. 
(Ky.),  114  S.  W.  737;  Donovan  v. 
Shawmut  Co.,  201  Mass.  357,  87  N. 
E.  580;  Brierly  v.  Davol  Mills,  128 
Mass.  291;  McMahon  v.  McHale,  174 
Mass.  320,  54  N.  E.  854;  Palmer  v. 
Coyle,  187  Mass.  136,  72  N.  E.  844; 
Casferton  v.  Blower  Co.,  142  Mich. 
407,  106  N.  W.  61;  Avery  v.  Burrall, 
118  Mich.  672,  77  N.  W.  272;  Rase 
V.  Minneapolis,  St.  P.  &  S.  S.  M. 
R.  Co.,  107  Minn.  260,  21  L.  E.  A., 
N.  S.,  138,  120  N.  W.  360;  Doyle  v. 
St.  Paul  etc.  R.  Co.,  42  Minn.  79,  43 
N.  W.  787;  Naughton  v.  Gaslight  Co., 
123  Mo.  App.  192,  100  S.  W.  1104; 
Scott  V.  Springfield,  81  Mo.  App.  312; 
Dutro  V.  Metropolitan  St.  E.  Co.,  Ill 
Mo.  A.pp.  258,  86  S.  W.  915;  Soyer 
V.  Great  Falls  Water  Co.,  15  Mont.  1, 
37  Pac.  838;  West  v.  Brevard  Tan- 
ning Co.,  154  N.  C.  44,  69  S,  E.  687; 
Shea  V.  Hedden  Constr.  Co.,  107  N.  T. 
Supp.  54;  Ballard  v.  Hitchcock  Mfg. 


Co.,  71  Hun  (N.  Y.),  582,  24  N.  T. 
Supp.  1101;  Turner  v.  Coeheco  Mfg. 
Co.,  75  N.  H.  521,  77  Atl.  999;,Shute 
V.  Exeter,  Mfg.  Co.,  69  N.  H.-  210,  40 
Atl.  391;  Little  v.  Head  etc.  Co.,  69 
N.  H.  494,  43  Atl.  619;  Galvin  v. 
Brown,  53  Or.  598,  101  Pac.  671; 
Houston  V.  Stamping  Co.,  38  Pa.  Sup. 
Ct.  93;  Carr  v.  American  Locomotive 
Co.,  29  R.  I.  276,  10  Atl.  196;  Mc- 
Garrity  v.  New  York  etc.  R.  Co.,  25 
E.  I.  269,  55  AJ;1.  718;  Freeman  v. 
Starr  (Tex.  Civ.  App.),  138  S.  W. 
J.150;  Missouri  Pac.  B.  Co.  v.  Lehm- 
berg,  75  Tex.  61,  12  S.  W.  838;  Mis- 
souri etc.  E.  Co.  V.  MeDuffey,,  50  Tex. 
Civ.  App.  202,  109  S.  W.  1104;  Gal- 
veston etc.  E.  Co.  V.  Jones,  29  Tex. 
Civ.  App.  214,  68  S.  W.  190;  Sargent 
V.  Fuel  Co.,  37  Utah,  392,  108  Pae. 
928 ;  Marshall  v.  Dalton  Mills,  82  Vt. 
489,  74  Atl.  108,  24  L.  E.  A.,  N.  S., 
128;  Morrisette  t.  Canadian  Pac.  E. 
Co.,  76  Vt.  287,  56  Atl.  1102;  Car- 
penter V.  Cornith,  58  Vt.  214,  2  Atl. 
170;  Lane  v.  Bauserman,  103  Va.  146, 
106  Am.  St.  Eep.  872,  48  S.  E.  857; 
Barclay  v.  Puget  Sound  Lumber  Co., 
48  Wash.  241,  16  L.  E.  A.,  N.  S.,  140, 
93  Pac.  430;  Czarecki  v.  Seattle  etc. 
R.  etc.  Co.,  30  Wash.  288,  70  Pac.  750 ; 
Sehweikert  v.  Lumber  Co.,  145  Wis. 
632,  130  N.  W.  508;  Paine  v.  Eastern 
R.  Co.  of  Minnesota,  91  Wis.  340,  64 
N.  W.  1005;  Deninger  v.  American 
Locomotive  Co.,  185  Fed.  22 ;  Ohio  etc. 
Miu.  Co.  V.  Hutchings,  172  Fed.  201, 
96  C.  C.  A.  653;  Northern  Pac.  Ey. 
Co.  V.  Wendel,  156  Fed.  336,  84  C.  C. 
A.  232;  Hammerschlag  Mfg.  Co.  v. 
Struther-Wells  Co.,  154  Fed.  326,  83 
0.  0.  A.  198 ;  Blumenthal  v.  Craig,  81 
Fed.  320,  26  C.  C.  A.  427;  Canada- 
Kervin  v.  Mills  Co.,  28  Ont.  73. 

98  Jewell  Filter  Co.  v.  Kirk,  200  111. 
382,  65  N.  E.  698. 
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§  166a  (163).  Same — Railroad  fires. — The  adaptation 
of  tlie  law  to  railroad  environment  has  been  often  illus- 
trated in  cases  against  railroad  companies  for  the  setting 
of  fires  by  means  of  engines,  and  the  courts  have  been  re- 
peatedly called  upon  to  consider  the  relevancy  of  evidence 
of  other  fires  caused  by  the  same  engine  on  the  same  occa- 
sion as  well  as  at  other  times,  and  of  other  fires  caiised  by 
other  engines  of  the  same  or  similar  construction.  Since 
knowledge  of  the  condition  of  such  engines  is  confined  for 
the  most  part  to  the  agents  of  the  company,  it  would  often 
be  difficult  for  the  opposite  party  to  prove  their  condition 
unless  evidence  of  prior  facts  and  circumstances  should 
be  received.  Owing  to  the  apparent  necessities  of  the  case, 
the  courts  seem  to  have  somewhat  relaxed  the  general  rule, 
and  they  have  in  this  class  of  cases  received  evidence  that 
the  same  or  other  engines  of  similar  construction  on  the 
same  road  had,  before  or  after  the  accident  in  question, 
thrown  out  sparks  or  coals  near  the  place  in  question. 
Where  it  is  the  same  engine  that  is  complained  of  as  set- 
ting other  fires  on  the  same  occasion  either  on  the  ground 
of  defective  management  or  construction,  the  evidence  of 
such  other  fires  is  relevant.  In  a  frequently  cited  Iowa 
case®^  it  was  held  a  correct  instruction,  that  if  from  the 
evidence  the  jury  found  that  defendant's  engine  set  out 
the  fire  alleged,  and  also  that  the  same  engine  set  out  sev- 
eral successive  fires  on  the  same  trip  and  on  the  same  day, 
then  the  fact  of  the  repeated  setting  out  of  such  fires  will 
be  evidence  tending  to  show  that  defendant's  engine  was 
not  properly  constructed  as  to  its  appliances  for  prevention 
of  escape  of  fire,  or  that  the  same  was  not  properly  used 
at  the  time,  or  that  it  was  not  in  repair,  and  as  such  must 
be  considered  by  them  in  making  up  their  verdict  and  in 
determining  as  to  whether  or  not  the  fire  occurred  through 
the  fault  or  negligence  of  the  defendant  or  its  employees. 
This  instruction  contains  the  law  of  to-day  and  has  found 
support  in  a  number  of  oases  both  when  the  fires  could  be 

89  Slossen  t.  Burlington  C.  E.  &  N.  Y.  Co.,  60  Iowa,  215, 14  N.  W.  244. 
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directly  charged  to  the  engine  in  question  and  wliere  they 
were  seen  to  rise  shortly  after  its  passing.^"" 


100  Southern  Co.  v.  Darwin,  156 
Ala.  311,  130  Am.  St.  Rep.  9i,  47 
South.  314;  Alabama  Great  Southern 
R.  Co.  V.  Clark,  136  Ala.  450,  34  South. 
917,  145  Ala.  459,  39  South.  816;  Cen- 
tral Arkansas  ete.  E.  Co.  v.  Goelzer, 
92  Ark.  569,  123  S.  W.  781;  Butcher 
V.  Vaea  Valley  ete.  H.  Co.,  67  Cal. 
518,  8  Pae.  174;  Jacksonville  etc.  E. 
Co.  T.  Peninsular  Land  etc.  Co.,  27 
Fla.  1,  157,  17  L.  E.  A.  33,  65,  9 
South.  661;  Georgia  ete.  E.  Co.  v. 
Summer,  133  Ga.  134,  65  S.  E.  381; 
Hendricks  v.  Southern  E.  Co.,  123  Ga. 
342,  51  S.  B.  415;  Akins  v.  Georgia- 
E.  etc.  Co.,  Ill  Ga.  815,  35  S.  B.  671; 
Baltimore  etc.  R.  Co.  v.  Tripp,  175 
lU.  251,  51  N.  E.  833;  Louisville  & 
N.  E.  Co.  V.  Vinyard,  39  Ind.  App. 
628,  79  N.  B.  384;  Lake  Brie  &  ViT. 
R.  Co.  V.  Gould,  18  Ind.  App.  275,  47 
N.  E.  941;  Chicago  &  B.  E.  Co.  v. 
Kreig,  22  Ind.  App.  393,  53  N.  B. 
1033;  Chicago  etc.  E.  Co.  v.  Eoss,  24 
Ind.  App.  222,  56  N.  E.  451;  Evans- 
ville  etc.  E.  Co.  v.  Keith,  8  Ind.  App. 
57,  35  N.  B.  296;  Tyler  v.  Chicago  & 
N.  W.  E.  Co.,  102  Iowa,  632,  71  N. 
W.  536 ;  Slossen  v.  Burlington  C.  E.  & 
N.  E.  Co.,  60  Iowa,  214,  10  N.  W. 
860,  14  N.  W.  244;  Lanning  v.  Chi- 
cago B.  &  q.  E.  Co.,  68  Iowa,  502, 
27  N.  W.  478;  Bell  v.  Chicago  B.  & 
Q.  R.  Co.,  64  Iowa,  321,  20  N.  W.  456; 
Babeock  v.  Chicago  &  N.  W.  E.  Co., 
62  Iowa,  593,  13  N.  W.  740,  17  N. 
W.  909;  Taylor  v.  Louisville  etc.  E. 
Co.,  19  Ky.  Law  Eep.  717,  41  S.  W. 
551;  Baltimore  ete.  E.  Co.  v.  Wood- 
ruff, 4  Md.  242,  59  Am.  Dec.  72;  Lor- 
ing  V.  Worcester  ete.  E.  Co.,  131  Mass. 
469;  Eoss  v.  Boston  etc.  E.  Co.,  6 
Allen  (Mass.),  87;  Patton  v.  St.  Louis 
&  S.  F.  E.  Co.,  87  Mo.  117,  56  Am. 
Rep.  446;  Kenney  v.  Hannibal  &  St. 


J.  R.  Co.,  70  Mo.  243;  Haseltine  y. 
Concord  R.  R.,  64  N.  H.  545,  15  Atl. 
143 ;  Babbitt  v.  Erie  E.  Co.,  108  App. 
Div.  74,  95  N.  T.  Supp.  429;  Jacobs 
v.  New  York  Cent.  etc.  E.  Co.,  107 
App.  Div.  134,  94  N.  Y.  Supp.  954; 
Webb  V.  Rome,  W.  &  0.  R.  Co.,  49 
N.  Y.  420,  10  Am.  Rep.  389;  White- 
hurst  V.  Atlantic  Coast  Line  R.  Co., 
146  N.  C.  588,  60  S.  E.  648;  Knott 
V.  Cape  Fear  ete.  E.  Co.,  142  N  C. 
238,  55  S.  E.  150;  Johnson  v.  Atla.-  tie 
Coast  Line  E.  Co.,  140  N.  C.  574,  581, 
53  S.  E.  362;  Mellinger  v.  Pennsyl- 
vania E.  Co.,  229  Pa.  122,  78  Atl.  66 ; 
Henderson  v.  Philadelphia  etc.  E.  Co., 
144  Pa.  461,  27  Am.  St.  Eep.  652,  16 
L.  E.  A.  299,  22  Atl.  851;  Pennsyl- 
vania E.  Co.  v.  Watson  (Pa.),  33  Leg. 
Int.  329;  Smith  v.  Chicago  etc.  E. 
Co.,  4  S.  D.  71,  55  N.  W.  717;  Mis- 
souri etc.  R.  Co.  V.  Miller  (Tex.  Civ. 
App.),  110  S.  W.  549;  Missouri  ete.  R. 
Co.  V.  Pfluger  (Tex.  Civ.  App.  1894), 
25  8.  W.  792;  Fleming  v.  Pullen  (Tex. 
Civ.  App.  1906),  97  S.  W.  109;  Me- 
Farland  v.  Gulf  etc.  E.  Co.  (Tex.  Civ. 
App.  190S),  88  S.  W.  450;  Texas  & 
Pae.  E.  Co.  v.  Scottish  Union  Nat. 
Ins.  Co.,  32  Tex.  Civ.  App.  82,  73 
S.  W.  1088;  Norfolk  ete.  E.  Co.  v. 
Briggs,  103  Va.  105,  48  S.  E.  521; 
Allen  V.  Chicago  etc.  E.  Co.,  145  Wis. 
263,  129  N.  W.  1094;  Menominee 
Eiver  Sash  etc.  Oo.  v.  Milwaukee  ete. 
E.  Co.,  91  Wis.  447,  65  N.  W.  176; 
Brusberg  v.  Milwaukee  L.  S.  &  W.  E. 
Co.,  55  Wis.  106,  12  N.  W.  416 ;  Texas 
&  Pae.  E.  Co.  V.  Watson,  190  TJ.  S. 
287,  23  Sup.  Ct.  Eep.  681;  Grand 
Trunk  E.  v.  Richardson,  91  IT.  S.  454, 
23  L.  Ed.  356;  Toledo  ete.  E.  Co.  v. 
Star  Flouring  MUls  Co.,  146  Fed.  953, 
77  G.  C.  A.  208. 
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§  166b  (163).  Same  —  Other  fires  caused  by  same 
engine. — ^In  an  action  for  loss  by  fire  caused  by  sparks  from 
tbe  locomotive  engine  of  a  railroad  company,  negligence 
on  the  part  of  tbe  company  is  the  gist  of  the  action  and  the 
burden  of  proof  is  upon  the  plaintiff  to  prove  it.  The 
mere  fact  of  the  existence  of  the  fire  will  not  charge  the 
company  with  either  negligence  or  want  of  skill.  In  case 
of  loss  by  fire,  fairly  attributable  to  sparks  from  a  railroad 
company's  locomotive,  the  absence  of  a  spark-arrester  is 
prima  facie  evidence  of  negligence  on  the  part  of  the  com- 
pany; and  although  the  emission  of  sparks  is  not  of 
itself  evidence  of  negligence,  the  fact  that  they  cause  a 
fire  at  a  considerable  distance  raises  the  presumption 
that  the  engine  is  not  provided  with  a  sufficient  spark- 
arrester.  "Where  a  railroad  fire  complained  of  is  shown 
to  have  been  caused,  or  in  the  nature  of  the  case 
could  only  have  been  caused,  by  sparks  from  an  engine, 
which  is  known  and  identified,  the  evidence  should  be 
confined  to  the  condition  of  that  engine,  its  manage- 
ment, and  its  practical  operation;  and  evidence  tending 
to  prove  defects  in  other  engines  of  the  company  is  irrele- 
vant, and  should  be  excluded.  The  evidence  must  also  be 
confined  to  the  operation  of  the  identified  engine  at  or  about 
the  time  of  the  occurrence  of  the  fire.  Of  course  the  in- 
quiry in  all  such  cases  is  as  to  the  existence  or  condition 
of  the  spark-arrester  at  the  precise  time  of  the  injury;  but 
in  order  to  make  this  practicable  by  proof  that  it  was  de- 
fective, or  threw  out  sparks  of  unusual  size,  a  reasonable 
latitude  must  be  allowed  to  show  its  management  and  oper- 
ation both  before  and  after.  The  evidence,  however,  must 
be  confined  to  its  operation  at  or  about  the  time  of  the 
occurrence.  Thus,  it  was  correctly  shown  that  every  day 
for  two  weeks  a  particular  engine  had  been  observed  to 
throw  out  quantities  of  unusually  large  sparks,  and  had 
fired  property  along  the  line  of  the  railroad,'  and  in  another 
case  where  it  was  proved  the  fire  was  communicated  by  one. 

1  Philadelphia    etc.    K.    E.    Co.    v.  Schultz,  93  Pa.  344. 
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of  two  engines,  it  was  competent  to  show  that  both  en- 
gines then  in  question  had  done  this  for  some  time  before 
the  occurrence.^  Testimony  tending  to  show  that  other 
fires  were  set  by  the  same  engine  about  the  same  time, 
however,  is  admitted  according  to  the  proper  rule,  and  is 
undoubtedly  competent.* 

§  166c  (163).    Same — Fires  caused  by  other  engines. — 

It  is  so  difficult,  in  the  nature  of  the  case,  for  a  plaintiff 
whose  property  has  been  destroyed  by  fire  set  out  by  a  rail- 
road engine,  to  obtain  direct  evidence  of  defects  in  the  con- 
struction, or  of  negligence  in  the  management  of  the 
particular  engine  which  caused  the  damage,  that  courts 
have  trenched  somewhat  upon  the  general  rules  regarding 
the  relevancy  of  evidence  in  actions  of  this  kind.  It  is 
generally  held,  that  in  actions  for  damages  from  fires 
caused  by  sparks  from  locomotives,  the  plaintiff  may  intro- 
duce evidence  to  show  that  about  the  time  the  fire  in  ques- 
tion happened,  the  engines  of  the  defendant  running  past 

2  Albert  v.  Northern  Cent.  Ey.  Co.,  426 ;   Nelson  v.  Chicago  M.  &  St.  P. 

98  Pa;  316;  Lehigh  Valley  B.  Co.  v.  E.  Co.,  35  Minn.  170,  28  N.  W.  215; 

McKeen,  90  Pa.  122,  35  Am.  Eep.  644.  Boyce  y.  Cheshire  E.  R.  Co.,  43  N.  H. 

3.  Farley  v.  Mobile  etc.  E.  Co.,  149  627;    Whifehurst  v.   Atlantic   etc.   E. 

Ala.  557,  42  South.  747;  Birmingham  Co.,    146   N.   C.   588,   60   S.   E.   648; 

etc.    Co.   T.    Martin,    148    Ala.    8,    42  Knott  v.  Cape  Pear  etc.  E.  Co.,  142 

South.    618;    Central    etc.    E.    Co.    v.  N.  0.  238,  55  S.  E.  150 ;  Cheek  t.  Oak 

Goelzer,  92  Ark.  569,  123  S.  W.  781;  Grove  Lumber  Co.,  134  N.  C.  225,  46 

Henry   v.   Southern   Pae.   E.  Co.,    50  S.  E.  488,   47  S.  E.  400;  Henderson 

Cal.  176;  Jacksonville  T.  &  K.  W.  E.  v.  Philadelphia  &  E.  E.  Co.,  144  Pa. 

Co.  V.  Peninsular  L.  T.  Mfg.  Co.,  27  461,  27  Am.  St.  Eep.  652,  16  L.  E.  A. 

Fla.  1,  157,  17  L.  E.  A.  33,  9  South.  299,  22  Atl.  851;  St.  Louis  S.  E.  Oo. 

661;  Georgia  etc.  E.  Co.  v.  Summer,  v.  Eccles,  53  Tex.  Civ.  125,  115  S.  W. 

133  Ga.  134,  65  S.  E.  381;  Baltimore  648;    Fleming    v.    Pulleu    (Tex.    Civ. 

&  O.  8.  W.  E.  Co.  V.  Tripp,  175  lU.  App.),   97  S.   W.   109;    Missouri  etc. 

251,  51  N.  E.  833;  Lake  Erie  etc.  E.  E.  Co.  v.  Pfluger  (Tex.  Civ.  App.),  25 

Co.  V.  Middlecoff,  150  111.  27,  37  N.  S.  W.  792;  Patteson  v.  Chesapeake  & 

E.  660;   Missouri  K.  &  T.  E.  Co.  v.  O.  E.  Co.,  94  Va.  16,  26  S.  E.  393; 

Wilder,  3  Ind.  Ter.  85,  53  S.  W.  490 ;  New  York  P.  &  N.  E.  Co.  v.  Thomas. 

Cincinnati  etc.  E.  Oo.  v.  Cecil,  28  Ky.  92  Va.  606,  24  S.  E.  264;  Meno:mnee 

Law  Eep.  830,  90  S.  W.  585;    Ains-  E.  S.  &  D.  Co.  v.  Milwaukee  &  N.  E. 

worth  V.  Hover,  162  Mich.  135,  127  N.  Co.,  91  Wis.  447,  65  N.  W.  176;  Grand 

W.  325;   Ireland  v.  Cincinnati  W.  &  Trunk  R.  E.  Co.  v.  Eiehardson, .  91  U. 

M.  E.  Co.,  79  Mich.  163,  44  N.  W.  S.  454,  23  L.  Ed.  356. 
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the  location  of  the  fire  were  in  such  a  condition,  or  were 
so  managed,  as  to  be  likely  to  set  fire  to  objects  in  the 
position  of  the  property  bnmedj  or  that  sparks  were 
emitted  by  other  engines  of  the  company  about  that  time, 
and  set  fire  to  other  property  similarly  situated,  without 
showing  that  these  engines  were  run  by  the  same  engineers, 
or  were  of  the  same  construction  as  the  one  that  occa- 
sioned the  damage.  There  is  practically  no  conflict  re- 
maining on  the  point  that  evidence  of  other  fires  by  other 
locomotives  is  relevant  on  the  issues  of  negligence  and  the 
cause  of  the  fire  complained  of,  and  this,  too,  without  iden- 
tification of  the  engines.  Whatever  little  contrary  opinion 
existed  has  been  entirely  occluded  since  the  opinion  of  Mr. 
Justice  Strong.*  In  that  case  testimony  was  introduced 
by  the  plaintiff  that  some  of  the  company's  locomotives 
scattered  fire  at  various  times  during  the  same  summer 
before  the  fire,  when  passing  the  sawmill,  without  showing 
that  either  of  the  two  which  the  plaintiff  claimed  to  have 
communicated  the  fire  in  question  was  among  the  number; 
and  also  without  showing  that  either  was  similar  in  con- 
struction, state  of  repair  or  management  to  those  which 
scattered  fire  as  aforesaid.  It  was  claimed  that  in  order 
to  have  rendered  the  testimony  admissible,  it  should  have 
been  confined  to  the  same  engines,  operated  in  the  same 
manner  and  in  the  same  state  of  repair,  or  to  other  engines 
proved  to  have  been  of  the  same  construction,  used  in  the 
same  manner  and  in  the  same  state  of  repair.  The  opinion 
referred  to  says:  "The  evidence  was  admitted  after  the 
defendant's  case  had  closed.  But,  whether  it  was  strictly 
rebutting  or  not,  if  it  tended  to  prove  the  plaintiff's  case, 
its  admission  as  rebutting  was  within  the  discretion  of  the 
court  below,  and  not  reviewable  here.  The  question,  there- 
fore, is,  whether  it  tended  in  any  degree  to  show  that  the 
burning  of  the  bridge,  and  the  consequent  destruction  of 
the  plaintiff's  property  were  caused  by  any  of  the  defend- 
ant's locomotives.    The  question  has  often  been  considered 

*  Grand  Trunk  Railway  C!o.  t.  Eichardson,  91  U.  S.  454,  23  L.  Ed.  356. 
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by  tlie  courts  in  this  country  and  in  England ;  and  such  evi- 
dence has,  we  think,  been  generally  admissible  as  tending 
to  prove  the  possibility,  and  a  consequent  probability,  that 
some  locomotive  caused  the  fire,  and  as  tending  to  show  a 
negligent  habit  of  the  officers  and  agents  of  the  railroad 
company.^  There  are,  it  is  true,  some  cases  that  seem  to  as- 
sert the  opposite  rule.  It  is,  of  course,  indirect  evidence  if 
it  be  evidence  at  all.  In  this  case  it  was  proved  that  engines 
run  by  the  defendant  had  crossed  the  bridge  not  long  be- 
fore it  took  fire.  The  particular  engines  were  not  identi- 
fied; but  their  crossing  raised  at  least  some  probability,  in 
the  absence  of  proof  of  any  other  known  cause,  that  they 
caused  the  fire;  and  it  seems  to  us,  that,  under  the  circum- 
stances, this  probability  was  strengthened  by  the  fact  that 
some  engines  of  the  same  defendant,  at  other  times  during 
the  same  season,  had  scattered  fire  during  their  passage."® 


B  Chicago  etc.  E.  Co.  v.  Williams, 
44  111.  176;  Liongabaugh  v.  Virginia 
City  etc.  B.  Co.,  9  Nev.  271;  Sheldon 
V.  Hudson  Eiver  E.  Co.,  14  N.  Y.  218, 
67  Am.  Deo.  155;  Field  v.  New  York 
etc.  E.  E.  Co.,  32  N.  Y.  339;  Webb 
V.  Eome  etc.  E.  E.  Co.,  49  N.  Y.  420, 
10  Am.  Eep.  389 ;  Smith  v.  Old  Colony 
&  N.  E.  Co.,  10  E.  I.  22;  Cleaveland 
V.  Grand  Trunk  Ey.  Co.,  42  Vt.  449; 
Piggott  V.  E.  E.  Co.,  3  Man.  G.  &  S. 
229. 

6  Grand  Trunk  Eailroad  Co.  v.  Eieh- 
ardson,  supra,  has  been  cited  with  ap- 
proval in  Alabama  etc.  E.  E.  v.  Moody, 
92  Ala.  284,  9  South.  240;  Colorado 
Mortgage  Co.  v.  Eees,  21  Colo.  441, 
42  Pac.  44;  Brown  v.  Benson,  101  Ga. 
758,  29  S.  E.  217;  Baltimore  etc.  Ey. 
Co.  V.  Tripp,  175  111.  259,  51  N.  E. 
835;  Evansville  etc.  E.  E.  v.  Keith, 
8  Ind.  App.  64,  35  K.  E.  298;  Delphi 
V.  Lowery,  74  Ind.  524,  39  Am.  Eep. 
99;  Dunning  v.  Maine  etc.  E.  E.,  91 
Me.  99,  64  Am.  St.  Eep.  212,  39  Atl. 
356 ;  Thatcher  v.  Maine  etc.  E.  E.,  85 
Me.  509,  27  Atl.  522;  Crocker  v.  Mc- 
Gregor, 76  Me.  284,  49  Am.  Eep.  612 ; 


Shea  T.  Glendale  etc.  Fabrics  Co.,  162 
Mass.  465,  88  N.  E.  1124;  Campbell 
V.  Missouri  etc.  Ey.,  121  Mo.  350,  42 
Am.  St.  Eep.  535,  25  L.  E.  A.  177,  25 
S.  W.  938;  Diamond  v.  Northern  etc, 
E.  E.,  6  Mont.  584,  13  Pac.  369;  Has- 
eltine  v.  Concord  E.  E.,  64  N.  H.  546, 
15  Atl.  144;  Union  Pacific  Ey.  v.  Kel- 
ler, 36  Neb.  189,  54  N.  W.  422;  Watt 
V.  Nevada  etc.  E.  E.,  23  Nev.  165, 
62  Am.  St.  Eep.  776,  44  Pac.  425,  46 
Pac.  52,  726;  Hall  v.  Brown,  58  N. 
H.  98;  Pennsylvania  Co.  v.  Eossman, 
13  Ohio  C.  C.  114;  Koontz  v.  O.  E. 
&  N.  Co.,  20  Or.  18,  23  Pac.  824; 
Henderson  v.  Philadelphia  etc.  E.  E., 
144  Pa.  479,  27  Am.  St.  Eep.  657,  16 
L.  E.  A.  299,  22  Atl.  853 ;  Bennett  v. 
Missouri  etc.  Ey.,  11  Tex.  Civ.  App. 
427,  32  S.  W.  835;  International  etc. 
Ey.  V.  Kuehn,  2  Tex.  Civ.  App.  219, 
21  S.  W.  62;  Gulf  C.  &  S.  F.  Ey.  v. 
Holt,  1  Tex.  App.  Civ.  480;  Missouri 
etc.  Ey.  V.  Donaldson,  73  Tex.  127,  11 
S.  W.  164;  Texas  etc.  Ey.  v.  De  Mil- 
ley,  60  Tex.  198 ;  New  York  etc.  E.  E. 
y.  Thomas,  92  Va.  612,  24  S.  E.  266; 
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The  evidence  wMch  has  been  so  held  relevant  is  not  limited 
in  its  nature,  every  latitude  being  allowed  to  the  plaintiff 
to  produce  testimony  of  the  passing  of  the  engines,  the 
sparks  and  cinders  emitted,  the  escape  of  coals,  in  short 
every  circumstance  whicli  may  tend  to  prove  the  possibil- 
ity that  the  fire  was  communicated  to  the  plaintiff's  prop- 
erty from   one   of   the   defendant's 


Brighthope  Ky.  Co.  t.  Rogers,  76  Va. 
449;  Snyder  v.  Pittsburgh  etc.  Ey.,  11 
W.  Va.  41;  Toledo  etc.  E.  Co.  v.  Star 
Flouring  Mills  Co.,  146  Fed.  953,  77 
C.  C.  A.  208;  Central  ete.  E.  v. 
Euggles,  75  Fed.  956,  21  C.  C.  A.  575, 
33  TJ.  S.  App.  567;  Central  etc.  E.  E. 
V.  Soper,  59  Fed.  890,  8  C.  C.  A.  341, 
21  U.  S.  App.  24;  Gulf  ete.  Ey.  v. 
Johnson,  54  Fed.  476,  4  C.  C.  A.  447, 
10  v.  S.  App.  629;  Chicago  etc.  Ey. 
V.  Gilbert,  52  Fed.  712,  3  C.  C.  A.  264, 
10  U.  S.  App.  375;  Northern  ete.  E. 
Co.  V.  Lewis,  51  Fed.  664,  2  C.  C.  A. 
446,  7  U.  S.  App.  254. 

T  Birmingham  etc.  Co.  v.  Martin, 
148  Ala.  8,  42  South.  618;  Alabama 
Great  Southern  E.  Co.  v.  Clark,  136 
Ala.  450,  34  South.  917;  McMahon  v. 
Hetch-Hetchy  etc.  E.  Co.,  2  Cal.  App. 
400,  84  Pac.  350;  Florida  etc.  E.  Co. 
V.  Welch,  53  Fla.  145,  12  Ann.  Gas. 
210,  44  South.  250;  Illinois  Cent.  E. 
Co.  V.  McClelland,  42  HI.  355;  Lake 
Erie  etc.  E.  Co.  v.  Kirts,'29  111.  App. 
175;  Lake  Erie  &  W;  E.  Co.  v.  Cruzen, 
29  HI.  App.  212;  Louisville  N.  A.  & 
C.  E.  Co.  V.  Lange,  13  Ind.  App.  337, 
41  N.  E.  609;  Evansville  etc.  E.  Co. 
V.  Keith,  8  Ind.  App.  57,  35  N.  E. 
296 ;  St.  Louis  etc.  E.  Co.  v.  Lawrence, 
4  Ind.  Ter.  611,  76  S.  W.  254;  Black 
V.  Minneapolis  etc.  E.  Co.,  122  Iowa, 
32,  96  N.  W.  984;  Sprague  v.  Atchi- 
son, T.  &  S.  F.  E.  Co.,  70  Kan.  359, 
78  Pac.  828 ;  Illinois  C.  E.  Co.  v.  Hick- 
lin,  131  Ky.  624,  23  L.  E.  A.,  N.  S., 
870,  115  S.  W.  752;  Chesapeake  &  O. 
E.  Co.  V.  Eiohardson,  30  Ky.  Law  Eep. 
Evidence  I — 54 


.^    After  the 


786,  99  S.  W.  642;  Kentucky  Cent.  E. 
Co.  V.  Barrow,  89  Ky.  638,  20  S.  W. 
165,  5  Ky.  Law  Eep.  518;  Louisville 
&  N.  E.  Co.  V.  Samuels,  22  Ky.  Law 
Eep.  303,  57  S.  W.  235;  LouisviUe  & 
N.  E.  Co.  V.  Dalton,  102  Ky.  290,  43 
S.  W.  431;  Kentucky  Cent.  E.  Co.  v. 
Barrow,  89  Ky.  638,  20  S.  W.  165; 
Illinois  Cent.  E.  Co.  v.  Scheible,  24 
Ky.  Law  Eep.  1708,  72  S.  W.  325; 
Dunning  v.  Maine  Cent.  E.  Co.,  91 
Me.  87,  64  Am.  St.  Eep.  208,  39  Atl. 
352;  Thatcher  v.  Maine  Cent.  E.  Co., 
85  Me.  502,  27  Atl.  519;  Annapolis 
&  E.  E.  Co.  If.  Gaitt,  39  Md.  115,  135; 
Bowen  v.  Boston  etc.  E.  Co.,  179  Mass. 
524,  61  N.  E.  141;  Alabama  &  V.  E. 
Co.  V.  Aetna  Ins.  Co.,  82  Miss.  770, 
35  South.  304;  Big  Eiver  L.  Co.  v.  St, 
Louis  etc.  E.  Co.,  123  Mo.  App.  394, 
101  S.  W.  636;  Gibbs  v.  St.  L.  &  S. 
F.  E.  Co.,  104  Mo.  App.  276,  78  S. 
W.  835 ;  Hoover  v.  Missouri  P.  E.  Co. 
(Md.),  16  S.  W.  480;  Patton  v.  St. 
Louis  ete.  E.  Co.,  87  Mo.  117,  56  Am. 
Eep.  446;  Campbell  v.  Missouri  Pac. 
R.  Co.,  121  Mo.  340,  42  Am.  St.  Eep. 
530,  25  S.  W.  936;  Matthews  v.  Mis- 
souri Pac.  E.  Co.,  142  Mo.  645,  44  S. 
W.  802;  Haley  v.  St.  Louis  etc.  E. 
Co.,  69  Mo.  614;  Diamond  v.  North- 
ern Pac.  E.  Co.,  6  Mont.  580,  13  Pac. 
367;  Abbott  v.  Chicago  etc.  E.  Co.,  88 
Neb.  727,  130  N.  W.  438 ;  Longabaugh 
V.  Virginia  City  etc.  E.  Co.,  9  Nev. 
271;  Boyce  v.  Cheshire  E.  E.  Co.,  42 
N.  H.  97,  43  N.  H.  627;  Goodman  v. 
Lehigh  Valley  R.  Co.,  78  N.  J.  L.  317, 
74  Atl.  519;  Higgins  T.  Long  Island 
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plaintiff  has  refuted  other  probable  causes,  evidence  that 
engines  were  so  managed  near  the  location  of  the  fire  as 
to  be  likely  to  set  on  fire  objects  not  more  remote  than  the 
property  burned  not  only  renders  it  probable  that  the  fire 
was  set  by  the  defendant's  engine,  but  raises  an  inference 
that  there  was  something  improper  in  the  construction  or 
management  of  the  engine  which  caused  the  fire.^  But 
the  presumption  in  such  case  is  only  prima  facie,  not  con- 
clusive, and  is  of  course  subject  to  rebuttal  by  competent 
evidence.^ 


E.  Co.,  129  App.  Div.  415,  114  N.  T. 
Supp.  262;  Jacobs  v.  New  York  Ce^t. 
etc.  E.  Go.,  107  App.  Div.  134,  94  N. 
Y.  Supp.  954;  Crist  v.  Erie  E.  Co.,  58 
N.  Y.  638 ;  Home  Ins.  Co.  v.  Pennsyl- 
vania E.  Co.,  11  Hun  (N.  Y.),  182; 
Whitehurst  v.  Atlantic  etc.  E.  Co.,  146 
N.  C.  588,  60  S.  E.  648;  Pennsylvania 
Co.  V.  Bossman,  13  Ohio  C.  C.  Ill,  7 
Ohio  Cir.  Dec.  119 ;  Manchester  Assur. 
Co.  V.  Oregon  E.  &  N.  Co.,  46  Or.  162, 
114  Am.  St.  Rep.  863,  69  L.  E.  A. 
475,  79  Pae.  60;  Koontz  v.  Oregon 
Nav.  etc.  Co.,  20  Or.  3,  23  Pac.  820; 
Shelly  v.  Philadelphia  etc.  E.  Co.,  211 
Pa.  160,  60  Atl.  581;  Henderson  v. 
Philadelphia  etc.  E.  Co.,  144  Pa.  461, 
27  Am.  St.  Eep.  652,  16  L.  E.  A.  299, 
22  Atl.  851;  Pennsylvania  E.  Co.  v. 
Stranahan,  79  Pa.  405;  Gorham  Mfg. 
Co.  V.  Nevf  York  etc.  E.  Co.,  27  E.  I. 
35,  60  Atl.  638;  MacDonald  v.  New 
York  N.  H.  &  H.  E.  Co.,  25  E.  I.  40, 
54  Atl.  795;  Smith  v.  Old  Colony  & 
N.  E.  Co.,  10  E.  r.  22;  Louisville  & 
N.  E.  Co.  V.  Fort,  112  Tenn.  432,  80 
S.  W.  429;  Louisville  ete.  E.  Co.  v 
Short,  110  Tenn.  713,  77  S.  W.  936; 
Burke  v.  Louisville  etc.  E.  Co.,  7 
Heisk.  (Tenn.)  451,  19  Am.  Eep.  618; 
Texas  &  P.  R.  Co.  v.  Owen  (Tex. 
Civ.),  128  S.  W.  1139;  Morgan  v.  Mis- 
souri etc.  E.  Co.,  50  Tex.  Civ.  420,  110 
S.   W.   978;    Missouri  etc.  E.   Co.   v. 


Carter,  95  Tex.  461,  68  S.  W.  159; 
Galveston  H.  &  S.  A.  E.  Co.  v.  Chit- 
tim,  31  Tex.  Civ.  App.  40,  71  S.  W.  294; 
Huntley  v.  Eutland  E.  Co.,  83  Vt.  180, 
74  Atl.  1000;  Smith  v.  Central  Ver- 
mont E.  Co.,  80  Vt.  208,  67  Atl.  535; 
Ide  V.  Eostoii'  etc.  E.  Co.,  83  Vt.  66,  74 
Atl.  401;  Hoskinson  v.  Central  Ver- 
mont E.  Co.,  66  Vt.  618,  30  Atl.  24; 
Norfolk  etc.  E.  Co,  v.  Thomas,  110 
Va.  622,  66  S.  E.  817;  Kimball  v. 
Borden,  95  Va.  203,  28  S.  E.  207; 
Noland  v.  Great  Northern  E.  Co.,  31 
Wash.  430,  71  Pac.  1098;  Grand 
Trunk  E.  Co.  v.  Eiehardson,  91  U.  8. 
464,  23  L.  Ed.  356;  Northern  Pac.  E. 
Co.  V.  Lewis,  51  Fed.  658,  2  C.  C.  A. 
446;  Piggott  v.  Eastern  Counties  E. 
Co.,  3  Man.  G.  &  S.  229,  54  Eng.  Com. 
L.  228. 

8  Sheldon  v.  Hudson  Eiver  Ey.  Co., 
14  N.  Y.  218,  67  Am.  Dec.  155,  and 
note;  Henderson  v.  Philadelphia  &  E. 
Ey.  Co.,  144  Pa.  461,  27  Am.  St.  Eep. 
652,  16  L.  E.  A.  299,  22  Atl.  851; 
Thatcher  v.  Maine  Cent.  Ey.  Co.,  85 
Me.  502,  27  Atl.  519.. 

9  Chicago  &  A.  Ey.  Co.  v.  Quaint- 
auce,  58  111.  389 ;  Toledo  W.  &  W.  By. 
Co.  V.  Larninn,  67  111.  68;  Kenney  v. 
Hannibal  &  St.  .T.  By.  Co.,  70  Mo. 
24?. ;  Libln-  y.  Chicago  E.  I.  &  P.  Ey. 
Co.,  52  Iowa,  92,  2  N.  W.  982. 
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§  167(164).  Same,  continued.  —  The  view  lias  been 
maintained  by  very  high  authority  that  this  evidence  may 
be  allowed  without  any  proof  of  similarity  in  construction 
of  the  engines.  This  view  rests  on  the  theory  that  the  busi- 
ness of  running  trains  on  a  railroad  presupposes  a  unity 
of  management  and  a  general  similarity  of  the  engines, 
and  that  the  evidence  in  question  tends  to  show  a  negligent 
habit  of  the  officers  and  agents  of  the  corporation.^*  The 
leading  case  has  been  criticised  and  has  stood  the  test  of 
criticism;  and  the  rule  held  in  some  jurisdictions,  that  tes- 
timony of  the  character  under  discussion  should  be  rejected 
where  the  specific  engine  claimed  to  have  done  the  damage 
is  known  and  identified,"  does  not  clash  with  it  in  any  re- 
spect. Where  the  specific  engine  is  identified,  it  is  only 
common  sense  that  the  vagaries  of  other  engines  should  not 
control  the  liability  for  the  one  which  the  plaintiff  claims 
is  the  cause  of  his  damage.  The  leading  case  attempts 
to  announce  no  more,  no  less  than  this,  and  the  attack  upon 
it  by  Orton,  J.,  for  want  of  logic,^^  seems  to  us  as  illogical 
as  it  is  ill-founded.  In  addition  it  contains  its  own  refu- 
tation. The  learned  judge  who  wrote  it  says:  "In  cases 
where  it  is  shown  either  by  positive  or  circumstantial  evi- 
dence, that  some  locomotive  of  the  company  caused  the  fire, 
without  the  identification  of  any  particular  one,  stich  evi- 
dence might  have  weight  in  showing  the  negligence  of  the 

10  Dunning  v.  EaUway  Co.,  91  Me.  Railway  Co.,  66  Vt.  618,  30  Atl.  24; 

87,  64  Am.  St.  Eep.  208,  39  Atl.  352;  Railroad  Co.  v.  Richardson,  91  U.  S. 

Thatcher  v.  Maine  Cent.  Ry.  Co.,  85  454,  23  L.  Ed.  356. 

Me.    502,   27   Atl.   519;    Matthews   v.  H  Henderson    v.    Philadelphia    Ry. 

Railway  Co.,  142  Mo.  645,  44  S.  W.  Co.,  144  Pa.  461,  27  Am.  St.  Rep.  652, 

802;  Longabangh  v.  Virginia  City  etc.  16  L.  R.  A.  299,  23  Atl.  851;  Noland 

E.   Co.,   9   Nev.  271;   Webb  v.  Rome  v.  Railway  Co.,  31  Wash.  430,  71  Pac. 

etc.  Ry.   Co.,  49  N.  Y.   420,   10  Am.  1098;  Lesser  Cotton  Co.,  v.  St.  Louis 

Eep.    389,   and   note;    Field   v.    New  etc.  Ry.  Co.,  114  Fed.  133,  52  C.  C. 

York  etc.  R.  R.  Co.,  32  N.  Y.  339;  A.  95;  St.  Louis  I.  M.  &  S.  R.  Co.  v. 

Sheldon  v.  Hudson  River  Ey.  Co.,  14  Lawrence,  4  Ind.  Ter.  611,  76  S.  W. 

N.  Y.  218,  67  Am.  Dec.  155;  Koontz  254;     Gibbons    v.    Wisconsin    Valley 

V.  Railway  Co.,  20  Or.  3,  23  Pac.  820.  Road,  58  Wis.  335,  17  N.  W.  132. 

As   to   general   subject,   see  note,  38  12  Gibbons     v.     Wisconsin     Valley 

Am.  Dec.  70;  Koontz  v.  Railway  Co.,  Road,  supra, 
20  Or.  3,  23   Pac.  820;   Hoskison  v. 
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company.  There  may  be  cases  which,  have  gone  further 
than  this  in  the  admission  of  such  evidence,  but  they  do 
not  appear  to  us  authority  in  reason."^*  Of  course  the 
other  facts  relied  on  in  such  cases  must  not  be  so  remote 
in  time  or  place  as  not  to  lead  to  a  fair  inference  that  the 
same  conditions  still  exist  at  the  time  and  place  under  in- 
quiry. But  it  has  been  held  proper  to  receive  such  evi- 
dence as  to  former  fires  happening  a  considerable  time 
before  that  in  question,  although  it  will  be  found  there  is 
always  a  good  reason  for  so  doing.^*    It  is  not  competent, 


13  The  opinion  above  referred  to 
contains  the  following  which  is  surely 
all  that  is  claimed  for  the  leading 
case.  In  Boss  y.  Boston  etc.  K.  Co., 
6  Allen  (Mass.),  87,  it  was  held  com- 
petent to  show  that  the  engine  in  ques- 
tion emitted  burning  sparks  a  fort- 
night previous  to  the  fire  in  question, 
and  that  other  similarly  constructed . 
engines  had  emitted  sparks  which  set 
fires.  Where  there  is  no  proof  of 
what  particular  engine  set  the  fire,  and 
the  circumstantial  evidence  is  such 
that  there  is  a  strong  probability  that 
some  engine  on  the  road  did  set  the 
fire,  then  it  may  be  proper  to  show 
that  the  engines  on  that  road  gener- 
ally emitted  sparks,  or  that  some  one 
or  more  of  them  did  so  at  other  times 
and  places:  Sheldon  v.  Hudson  Eiver 
E.  Co.,  14  N.  T.  221,  67  Am.  Dee. 
155;  Field  v.  New  York  etc.  E.  Co., 
32  N.  T.  339;  St.  Joseph  etc.  E.  Co. 
V.  Chase,  11  Kan.  47 ;  Huyett  v.  Phila- 
delphia etc.  E.  Co.,  23  Pa.  373;  1 
Thomp.  Neg.  Notes,  160.  Testimony 
showing  that  some  of  the  company's 
locomotives  had  previously  or  subse- 
quently scattered  fire  is  not  admissible 
unless  it  is  also  shown  that  the  loco- 
motive which  caused  the  fire  was  one 
of  them,  or  was  similar  in  construc- 
tion, state  of  repair,  or  management: 
Boyee  v.  Cheshire  E.  Co.,  42  N.  H. 
97;    Phelps   v.   Conant,  30  Vt.   277 j 


Malton  v.  Nesbit,  1  Car.  &  P.  70; 
Hubbard  v.  Androscoggin  etc.  E.  Co., 
39  Me.  506;  Standish  v.  Washburn,  21 
Pick.  (Mass.)  237;  Collins  v.  Dorches- 
ter, 6  Cush.  (Mass.)  396;  Eobinson 
V.  Fitchburg  etc.  E.  Co.,  7  Gray 
(Mass.),  92;  Jordan  v.  Osgood,  109 
Mass.  457,  12  Am.  Eep.  731;  Sheldon 
V.  Railroad,  supra;  Smith  v.  Hanni- 
bal etc.  E.  Co.,  37  Mo.  287;  Lacka- 
wanna etc.  E.  Co.  V.  Doak,  52  Pa.  379, 
91  Am.  Dec.  166. 

14  Louisville  etc.  E.  Co.  v.  Miller, 
109  Ala.  500,  19  South.  989 ;  St.  Louis 
etc.  E.  Co.  V.  Jones,  59  Ark.  105,  26 
S.  W.  595;  Steele  v.  Pacific  Coast  E. 
Co.,  74  Cal.  323,  15  Pae.  851;  Brown 
v.  Benson,  101  Ga.  753,  29  S.  E.  215; 
Babcock  v.  Chicago  etc.  E.  Co.,  62 
Iowa,  593,  13  N.  W.  740,  17  N.  W. 
909;  Stowe  v.  Louisville  E.  Co.,  140 
Ky.  291,  131  S.  W.  4;  Thatcher  v. 
Maine  Cent.  Ey.  Co.,  85  Me.  502,  27 
Atl.  519;  Sims  v.  American  Ice  Co., 
109  Md.  68,  71  Atl.  522;  Davidson  v. 
St.  Paul  etc.  E.  Co.,  34  Minn.  51,  24 
N.  W.  324;  Longabaugh  v.  Virginia 
City  etc.  Ey.  Co.,  9  Nev.  271 ;  Collins  ■ 
V.  New  York  Cent.  &  H.  E.  R.  Co., 
109  N.  Y.  243,  16  N.  E.  50;  Field  v. 
New  York  Cent.  Ey.  Co.,  32  N.  Y.  339 ; 
Sheldon  v.  Hudson  Eiver  Ey.  Co.,  14 
N.  Y.  221,  67  Am.  Dec.  155,  and 
note;  Johnson  v.  Atlantic  Coast  Line 
E.  Co.,  140  N.  C.  574,  53  S.  E.  362; 
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however,  to  show  that  defendant  had  settled  claims  for 
fires  claimed  to  have  been  caused  by  defendant's  engines. 
A  defendant  has  a  right  to  settle  a  claim  of  damages  al- 
leged to  have  been  caused  by  fire,  without  admitting  that 
it  was  responsible  for  such  fire.^" 

§  168  (165) .  Facts  apparently  collateral  —  Value  of 
lands. — ^Whenever  the  question  of  value  is  involved,  it  is 
apparent  that  in  the  necessary  comparison,  there  is  great 
danger  of  facts  which  do  not  point  to  the  issue  being  intro- 
duced. Value,  even  intrinsic  value,  must  always  be  meas- 
ured by  a  standard,  and  when  the  value  of  lands  is  the  sub- 
ject of  ascertainment,  there  are  so  many  different  matters 
which  may  enter  into  the  consideration,  that  the  exclusion 
of  that  which  is  not  relevant  becomes  a  difficult  task.  To 
make  the  comparison,  it  is  necessary  to  tabulate  those  cir- 
ciunstances  connected  with  the  land  itself,  its  locality,  its 
improvement,  its  capacity  for  production  either  of  vege- 
table or  mineral  matter,  its  cost  to  the  owner,  its  rental 
value,  its  natural  and  artificial  advantages,  until,  having 
formed  the  proper  idea  of  the  use  to  which  it  may  most 
advantageously  be  turned,  the  time  arrives  as  to  what  its 
value  is,  not  so  much  to  the  owner  as  to  others,  and  what 
others  in  like  circumstances  have  obtained  for  theirs. 
Hence  the  question  has  frequently  arisen  in  the  courts 
whether  the  values  of  lands  can  be  shown  by  testimony  as 
to  actual  sales  of  other  lands  in  the  neighborhood.  It  is 
very  clear  that  the  value  of  land  may  be  shown  by  proving 
the  market  value,i*  g-nd  that  the  knowledge  of  the  wit- 

Cheek  v.  Oak  Grove  Lumb.  Co.,  134  Co.  v.  Rheiner   (Tex.  Civ.  App.),  25 

N.  C.  225,  46  S.  E.  488,  47  S.  E.  400;  S.  W.   971;   Missouri  Pac.  E.  Co.  v. 

Hawley  v.  Sumpter  K.  Co.,  49  Or.  509,  Donaldson,  73  Tex.  124,  11  S.  W.  163; 

12  L.  R.  A.,  N.  S.,  526,  90  Pac.  1106 ;  Menominee  B.  S.  &  D.  Co.  v.  Milwau- 

John  Hancock  lee  Co.  v.   Perkiomen  kee  &  N.  R.  Co.,  91  Wis.  447,  65  N. 

R.  Co.,  224  Pa.  74,  73  Atl.  194;  Hen-  W.  176;  Chicago  etc.  Ry.  Co.  v.  Ken- 

derson   v.   Philadelphia  By.   Co.,   144  dall,  186  Fed.  139. 

Pa.  461,  27  Am.  St.  Rep.  652,  16  L.  16  Chicago  etc.  Ry.  Co.  v.  Kendall, 

R.  A.  299,  22  Atl.  851;  McGill  Bros.  v.  supra. 

Seaboard  etc.  R.  Co.,  87  S.  C.  178,  69  16  The  sum  to  be  awarded  for  real 

S.  E.  156;  Galveston  H.  &  8.  A.  K.  estate  taken  is  the  fair  market  \-alue 
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ness  as  to  such  market  value  may  be  based  upon  his 
knovrledge  of  other  sales.  And  it  is  generally  held  that 
when  a  witness  testifies  as  to  the  value  of  land  he  may  be 
cross-examined  to  test  his  knowledge  and  credibility  as 
to  other  sales  under  similar  conditions. ^'^ 


of  the  property,  having  reference  to 
all  the  uses  to  which  it  is  adapted. 
ItS'  value  for  any  special  purpose  is 
not  the  teat,  although  it  may  be  con- 
sidered, with  a  view  of  ascertaining 
what  the  property  is  worth  in  the  mar- 
ket for  any  use  for  which  it  would 
bring  .the  most:  Conness  v.  Common- 
wealth, 184  Mass.  541,  69  N.  E.  341; 
Cochrane  v.  Commonv^ealth,  175  Mass. 
299,  78  Am.  St.  Rep.  491,  56  N.  E. 
610,  and  a  long  line  of  Massachusetts 
eases  from  Moulton  v.  Newburyport 
Water  Co.,  137  Mass.  163,  to  Butchers' 
Assn.  V.  Commonwealth,  169  Mass. 
103,  47  N.  E.  599.  The  market  value 
of  property  is  made  up  on  a  great 
many  items — its  productiveness,  its 
pleasantness,  its  nearness  to  markets, 
mills,  etc:  Stafford  v.  City  of  Provi- 
dence, 10  E.  I.  567,  14  Am.  Eep.  710. 
The  question  is  not.  What  estimate 
does  the  owner  place  upon  it?  But, 
What  is  its  real  worth,  in'  the  judg- 
ment of  honest,  competent,  and  disin- 
terested men?  The  use  to  which  the 
owner  has  applied  his  property  is  of 
no  impoTtadoe  beyond  its  influence 
upon  the  present  value.  If  highly 
cultivated,  it  will  be  worth  more  than 
though  it  had  been  suffered  to  run  to 
waste.  In  Re  Furman  St.,  IT  Wend. 
(N.  y.)  649,  the  court  said  at  page 
670:  "I  cannot  yield  to  the  argument 
that  the  commissioners  were  bound  to 
regard  only  the  use  to  which  the  prop- 
erty is  now  applied,  and  pay  the  ap- 
;j^llant  a  sufficient  sum  of  money  to 
secure  him  in  that  mode  of  enjoyment 
for  the  future.  They  might  properly 
take  into  consideration  th6  more  ad- 
vantageous use  to  which  the  property 
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may  be  applied  in  consequence  of 
opening  the  new  street.  In  a  case  like 
this  the  proper  mode  of  adjusting  the 
question  of  damages  is  to  inquire  what 
is  the  present  value  of  the  land,  and 
what  it  will  be  worth  when  the  con- 
templated work  is  completed.  In  de- 
ciding these  questions,  neither  the  pur- 
pose to  which  the  property  is  now  ap- 
plied, nor  the  intention  of  the  owner, 
in  relation  to  its  future  enjoyment, 
can  be  a  matter  of  much  importance. 
In  both  cases  the  proper  inquiry  is, 
what  is  the  value  of  the  property  for 
the  most  advantageous  uses  to  which 
it  may  be  applied."  See  Milwaukee 
Trust  Co.  V.  City  of  Milwaukee 
(Wis.),  138  N.  W.  707,  where  the 
court  says  the  difficulty  of  ascertain- 
ing "value"  and  "market  value"  is  met 
by  the  court's  adopting  as  the  equiva- 
lent of  the  phrase  "market  value," 
what  "the  property  is  worth  or  will 
sell  for  as  between  one  who  wants  to 
purchase  and  one  who  wants  to  sell." 
See  Esch  v.  Chicago  etc.  E.  Co.,  72 
Wis.  229,  39  N.  W.  129. 

17  Ladd  V.  Ladd,  121  Ala.  583,  25 
South.  627;  Central  Pac.  E.  Co.  v. 
Pearson,  35  Cal.  247;  Davis  v.  North- 
western El.  E.  Co.,  170  111.  595,  48  N. 
E.  1058 ;  Union  E.  T.  &  S.  Y.  Co.  v. 
Moore,  80  Ind.  458;  Kansas  City  etc. 
E.  Co.  V.  Weidenmann,  77  Kan.  300, 
94  Pac.  146;  Kansas  C.  &  T.  R.  Co.  v. 
Vickroy,  46  Kan.  248,  26  Pac.  698; 
Board  of  Levee  Commrs.  v.  Nelms,  82 
Miss.  416,  34  South.  149;  Board  i-.  Bil- 
lard,  76  Miss.  641,  25  South.  292;  St. 
Louis  etc.  E.  Co.  v.  Fowler,  142  Mo. 
670,  44  S.  W.  771 ;  Union  Pac.  E.  Co. 
V.  Stanwood,  71  Neb.  150,  91  N.  W. 
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that  direct  proof  of  other  sales  and  of  the  prices  paid 
gives  to  the  agreements  of  Such  third  parties  the  effect  of 
evidence,  without  giving  any  opportunity  for  cross-ex- 
amination to  show  that  the  price  paid  was  inadequate  or 
excessive.  It  is  also  objected  that  the  reception  of  such 
evidence  would  lead  to  many  collateral  issues  for  which 
the  respective  parties  could  not  be  prepared.  For  these 
and  other  reasons,  Jt  has  been  held  in  some  states 
that  the  values  of  land  cannot  be  thus  shown  on  direct  ex- 
amination by  evidence  as  to  particular  sales  of  similar 
tracts  ;^^  but  an  entirely  different  rule  is  maintained  in 
other  states.^®     In  those  jurisdictions  where  such  evidence 


191,  98  N.  W.  656;  Chicago  etc.  E.  Co. 
V.  Griffith,  44  Neb.  690,  62,  N.  W.  868; 
East  Pa.  E.  Co.  v.  Hiester,  40  Pa.  53 ; 
Uniacke  v.  Chicago  etc.  E.  Co.,  67  Wis. 
108,  29  N.  W.  899;  Watson  v.  Mil- 
waukee &  M.  E.  Co.,  57  Wis.  332,  15 
N.  W.  468. 

18  Central  Pac.  E.  Co.  v.  Pearson, 
35  Cal.  247;  Selma  etc.  E.  Co.  v. 
Keith,  53  Ga.  178;  Stinson  v.  Eail- 
way  Co.,  27  Minn.  284,  6  N.  W.  784; 
Montelair  E.  Co.  v.  Benson,  36  N.  J. 
L.  557;  Eobinson  t.  New  York  etc. 
Eailway  Co.,  175  N.  Y.  219,  67  N.  E. 
431;  In  re  Thompson,  127  N.  Y.  463, 
14  L.  E.  A.  52,  28  N.  E.  389;  Union 
Pac.  E.  Co.  V.  Stanwood,  71  Neb.  150, 
91  N.  W.  191,  98  N.  W.  656;  Oregon 
E.  etc.  Co.  V.  Eastjack,  54  Or.  196,  102 
Pac.  1011;  Neely  v.  Western  Alle- 
gheny E.  Co.,  219  Pa.  349,  68  Atl.  829 
(what  the  plaintiff  himself  paid  for 
other  lands  is  not  admissible) ;  Gor- 
gaa  V.  Philadelphia  etc.  E.  Co.,  215 
Pa.  501,  114  Am.  St.  Eep.  974,  64 
Atl.  680 ;  Pennsylvania  Schuylkill  Val- 
ley E.  Co.  V.  Ziemer,  124  Pa.  560,  17 
Atl.  187;  Pittsburgh  etc.  E.  Co.  v. 
Vance,  115  Pa.  325,  8  Atl.  764;  Pitts- 
burgh etc.  E.  Co.  V.  Patterson,  107 
Pa.  461;  Pennsylvania  etc.  E.  etc.  Co. 
V.  Bunnell,  81  Pa.  414;  East  Penn- 
sylvania E.  Co.  ».  Hiester,  40  Pa.  53, 


19  Tennessee  Coal  etc.  Co.  v.  State, 
141  Ala.  103,  37  South.  433;  West 
Stokie  Drainage  Dist.  v.  Dawson, 
243  111.  175,  17  Ann.  Cas.  776,  90 
N.  E.  377;  Commissioners  v.  Ayer, 
237  lU.  211,  86  N.  E.  704;  El- 
dorado etc.  E.  Co.  V.  Everett,  225  111, 
529,  80  N.  E.  281;  Chicago  etc.  E. 
Co.  V.  Kline,  220  111.  334,  77  N.  E. 
229;  Dady  v.  Condit,  209  111.  488,  70 
N.  E.  1088,  104  111.  App.  507;  Cul- 
bertson  etc.  Packing  Co.  v.  Chicago, 
111  HI.  651;  Chicago  Ey.  Co.  v.  Ma- 
roney,  95  111.  179;  Eichardson  v.  Web- 
ster City,  111  Iowa,  427,  82  N.  W. 
920;  Cherokee  v.  Sioux  City  etc.  Town 
Lot  etc.  Co.,  52  Iowa,  279,  3  N.  W. 
42;  Louisville  etc.  E.  Co.  v.  Whipps, 
118  Ky.  121,  25  Ky.  Law  Eep.  2312, 
4  Ann.  Cas.  996,  80  S.  W.  507;  Chi- 
cago etc.  E.  Co.  V.  Eottgering,  26  Ky. 
Law  Eep.  1167,  83  S.  W.  584;  Padu- 
cah  V.  Allen,  111  Ky.  361,  98  Am. 
St.  Eep.  422,  63  S.  W.  981;  New  Or- 
leans V.  Manfre,  111  La.  927,  35 
South.  981;  Norton  v.  Willis,  73  Me. 
580;  Baltimore,  v.  Smith  etc.  Brick 
Co.,  80  Md.  458,  31  Atl.  423;  O'Mal- 
ley  V.  Commonwealth,  182  Mass,  196, 
65  N.  E.  30;  Teele  v.  Boston,  165 
Mass.  88,  42  N.  E.  506;  Armory  v. 
Melrose,  162  Mass.  556,  39  N.  E.  276; 
Hunt  V.  Boston,  152  Mass.  168,  25  N. 
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is  admitted,  the  courts  are  agreed  that  the  proof  of  other 
sales  must  be  limited  to  those  in  the  vicinity.  In  deter- 
mining this  question,  however,  the  nature  of  the  land  must 
be  taken  into  consideration.  If  the  lands  are  thinly  set- 
tled or  used  for  agricultural  purposes,  it  might  be  proper 
to  receive  evidence  of  the  sales  of  other  lands  several 
miles  away ;  while  if  the  lands  were  city  lots,  a  distance  of 
several  blocks  might  render  the  evidence  improper.^"  It 
is  equally  clear  that  evidence  of  other  sales  should  not  be 
received  if  it  appear  that  they  were  too  remote  in  point 

ity  of  Opinion  Evidence  as  to  Market- 
ability of  Title  to  Keal  Estate,"  to 
Buswell  V.  0.  W.  Kerr  Co.,  21  Ann. 
CaS.  840. 

20  Eldorado  etc.  E.  Co.  v.  Everett, 
225  111.  529,  80  N.  E.  281;  Chieago 
&  S.  L.  B.  Co.  V.  Mines,  221  111. 
448,  77  N.  B.  898;  Concordia  Ceme- 
tery Assn.  V.  Minnesota  etc.  E. 
Co.,  121  111.  199,  12  N.  E.  536; 
Hunt  V.  Boston,  152  Mass.  168,  25 
N.  E.  82;  Gardner  v.  Brookline, 
127  Mass.  358;  Paine  v.  Boston,  4 
Allen  (Mass.),  168;  Chandler  v. 
Jamaica  Pond  Aqueduct  Co.,  122 
Mass.  305;  Ham  r.  Salem,  100  Mass. 
350  (evidence  as  to  sale  of  iee  privi- 
lege seven  or  eight  miles  distant  held 
too  remote,  the  issue  being  the  value 
of  a  similar  privilege) ;  Packard  v. 
Bergen  Neck  E.  Co.,  54  N.  J.  L.  553, 
25  Atl.  506;  Huntington  v.  Attrill, 
118  N.  Y.  365,  23  N.  E.  544;  Mains 
V.  Haight,  14  Barb.  (N.  Y.)  76;  In  re 
Thompson,  1  Silv.  Supreme  389,  5  N. 
Y.  Supp.  370;  Dallas  v.  Boise,  44  Or. 
302,  75  Pac.  208;  Daigneault  v.  Woon- 
socket,  18  E.  I.  378,  28  Atl.  346; 
Koppe  V.  Koppe,  57  Tex.  Civ.  App. 
204,  122  S.  W.  68;  Newbold  v.  Inter- 
national etc..  5-  Co.  (Tex.  Civ.  App. 
1904),  78  S.  W.  1079;  Washburn  v. 
Milwaukee  etc.  E.  Co.,  59  Wis.  364, 
18  N.  W;  328. 


E.  82;  Sawyer  v.  Boston,  144 
470,  11  N.  E.  711;  Metropolitan  E. 
Co.  V.  Walsh,  197  Mo.  392,  94  S.  W. 
860;  Matter  of  Forsyth  Boulevard, 
127  Mo.  417,  30  S.  W.  188;  St.  Louis 
etc.  E.  Co.  V.  Clark,  121  Mo.  169,  26 
L.  E.  A.  751,  25  S.  W.  192,  906; 
Stevens  v.  Springer,  23  Mo.  App.  375 ; 
Hoit  V.  Eussell,  56  N.  H.  559;  Eail- 
Toad  V.  Greeley,  23  N.  H.  237;  Thorn- 
ton V.  Campton,  18  N.  H.  20;  Hadley 
V.  County,  73  N.  J.  L.  197,  62  Atl. 
1132;  Wiley  v.  West  Jersey  E.  Co., 
44  N.  J.  L.  247;  Hart  v.  Langan,  144 
N.  Y.  563,  39  N.  E.  fi43;  In  re  Ter- 
minal, 120  N.  Y.  Supp.  465;  Houston 
V.  Western  Washington  E.  Co.,  204  Pa. 
321,  54  Atl.  166;  State  v.  Superior 
Ct.,  55  Wash.  64,  104  Pac.  148; 
Seattle  etc.  E.  Co.  v.  Gilchrist,  4 
Wash.  509,  30  Pac.  738;  Washburn 
V.  Milwaukee  etc.  E.  E.  Co.,  59  Wis. 
364,  18  N.  W.  328;  Patterson  v.  Mis- 
sissippi etc.  Boom  Co., '3  Dill.  (IT.  S.) 
465,  and  note,  Fed.  Cas.  No.  10,829; 
Lynch  v.  United  States,  138  Fed.  535, 
71  C.  C.  A.  59;  Laflin  v.  Chicago  etc. 
Ey.  Co.,  33  Fed.  415.  Formerly  in 
Iowa,  the  case  of  Cherokee  v.  Sioux 
City  etc.  Co.,  52  Iowa,  279,  3  N.  W. 
42,  was  regarded  as  an  authority  for 
this  proposition,  but  in  Watkins  v. 
Wabash  R.  Co.,  137  Iowa,  441,  113 
N.  W.  924,  it  was  expressly  re- 
nounced.   See    note    on  "Admissibil- 
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of  time  to  afford  any  aid  in  determining  the  real  ques- 
tion in  issne.^^  In  determining  this  question  the  court 
will  consider  whether  or  not  the  land  is  so  situated  that 
rapid  changes  have  taken  place  in  the  value.^^  It  is 
another  condition  of  the  reception  of  such  testimony  that 
the  other  property  should  be  similar  in  character. 
Thus  it  would  be  clearly  incompetent,  on  the  question 
of  the  values  of  farming  lands,  to  prove  the  prices  for 
which   city   property  had   been    sold.^'     If   testimony   of 


21  Montgomery  v.  Sayre,  100  Cal. 
182,  38  Am.  St.  Bep.  271,  34  Pae. 
646;  Lanquist  v.  City  of  Ohieago,  200 
111.  69,  65  N.  E.  681  (sales  seven 
years  before  held  too'  remote) ; 
Everett  v.  Union  Pacific  Ey.  Co.,  59 
Iowa,  243,  13  2SF.  W.  109  (sales  ten 
or  twelve  years  before  held  too  re- 
mote) ;  May  v.  Boston,  158  Mass.  21, 
32  N.  B.  902;  Hunt  v.  Boston,  152 
Mass.  168,  25  N.  E.  82;  Patch  v.  Bos- 
ton, 146  Mass.  55,  14  N.  E.  770; 
Roberts  v.  Boston,  149  Mass.  346,  21 
N.  E.  668;  Gardner  v.  Brookline,  127 
Mass.  358  (sales  three  or  four  years 
before  admitted) ;  Chandler  v.  Ja- 
maica Pond  Aqueduct  Corp.,  122  Mass. 
305;  Green  v.  Fall  Eiver,  113  Mass. 
262;  Eowditch  v.  Boston,  164  Mass. 
107,  41  N.  E.  132 ;  Shattuck  v.  Stone- 
ham  Branch  E.  Co.,  6  Allen  (Mass.), 
il5;  Hewitt  v.  Price,  204  Mo.  31,  120 
Am.  St.  Eep.  681,  102  S.  W.  647; 
Eailroad  Co.  v.  Hunton,  114  Tenn. 
609,  88  S.  W.  182;  Sullivan  v.  Eail- 
road Co.,  29  Tex.  Civ.  App.  429,  68 
S.  W.  745  (a  sale  ten  years  before 
held  too  remote)  ;  Washburn  v.  Mil- 
■n-aukee  etc.  E.  Co.,  59  Wis.  364,  18 
N.  W.  328. 

22  Gardner  v.  Brookline,  127  Mass. 
358;  Benham  v.  Dunbar,  103  Mass. 
365;  Chandler  v.  Jamaica  Pond  Co., 
122  Mass.  305;  Dietrichs  v.  Lincoln 
&  N.  W.  Ey.  Co.,  12  Neb.  225,  10  N. 
W.  718;  Kerr  v.  South  Park  Commis- 


sioners, 117  IT.  S.  379,  29  L.  Ed.  924, 
6  Sup.  Ct.  Eep.  801. 

23  Chicago  etc.  E.  Co.  v.  Kline,  220 
m.  334,  77  N.  E.  229;  O'Hare  v.  Chi- 
cago etc.  E.  Co.,  139  111.  151,  28  N.  B. 
923 ;  Concordia  Cemetery  Assn.  v.  Min- 
nesota E.  E.  Co.,  121  m.  199 ;  Dady  v. 
Condit,  104  lU.  App.  507 ;  IlUnois  etc. 
E.  Co.  V.  Humiston,  208  111.  100,  69 
"H.  E.  880 ;  Mier  v.  Phillips  Fuel  Co., 
130  Iowa,  570,  107  N.  W.  621;  Cum- 
mins V.  Des  Moines  etc.  E.  Co.,  63 
Iowa,  397,  19  N.  W.  268;  Kansas  City 
etc.  E.  Co.  V.  Weidenmann,  77  Kan. 
300,  94  Pae.  146;  Kansas  City  & 
Topeka  Ey.  v.  Splitlog,  45  Kan.  68, 
25  Pae.  202;  OTSIalley  v.  Common- 
wealth, 182  Mass.  196,  65  N.  E.  30; 
Quincy  v.  Boston,  148  Mass.  389,  19 
N.  E.  519;  Thompson  v.  Boston,  148 
Mass.  387,  19  N.  E.  406;  Patch  v. 
Boston,  146  Mass.  52,  14  N.  E.  772 
(in  this  case  testimony  was  held  com- 
petent, although  one  piece  of  land  had 
buildings  while  the  other  had  not) ; 
Sawyer  v.  Boston,  144  Mass.  471,  11 
N.  E.  711  (the  lots  need  not  be  the 
same  size)  ;  Chandler  v.  Jamaica  Pond 
Aqueduct  Corp.,  122  Mass.  305;  Ben- 
ham  V.  Dunbar,  103  Mass.  365;  Law- 
ton  V.  Chase,  108  Mass.  238 ;  Laing  v. 
United  New  Jersey  E.  etc.  Co.,  54 
N.  J.  L.  576,  33  Am.  St.  Eep.  682,  25 
Atl.  409;  Bradshaw  v.  Eome  etc.  E. 
Co.,  49  Hun,  605,  1  N.  Y.  Bupp.  691; 
Daigneault   v.  Woonsoeket,   18  E.   I. 
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this  character  is  to  be  admitted  at  all,  it  is  evident  that 
■K-hile  the  condition  surrounding  the  different  sales  should 
be  similar  they  need  not  be  exactly  the  same.  In  those 
courts  where  such  evidence  is  received,  it  is  held  to  be 
very  largely  a  question  of  judicial  discretion  whether  the 
requisite  similarity  of  conditions  has  been  established.^* 
And  obviously  the  court  in  its  discretion  may  so  limit  such 
testimony  as  to  prevent  the  trial  of  collateral  issues.^^ 
When  testimony  of  this  character  is  received,  it  is  a  requi- 
site, as  already  stated,  that  the  lands  should  be  shown  to 
be  similar  in  character,  situation  and  value.^*  It  is  also 
necessary  that  the  witness  should  have  personal  knowledge 
of  the  other  sales ;  hence  mere  hearsay  or  recitals  in  deeds 
of  the  consideration  are  not  competent  to  prove  the  facts.^'' 
Clearly,  evidence  should  not  be  received  to  prove  what 
offers  have  been  made  to  sell  or  what  prices  have  been 


378,  28  Atl.  346;  Koppe  v.  Koppe, 
57  Tex.  Civ.  App.  204,  122  S.  W.  68; 
Dennis  v.  Dallas  etc.  Co.  (Tex.  Civ. 
App.),  94  S.  W.  1092  (in  this  case 
evidenee  of  a  witness  whose  lot  bad  no 
house  and  was  in  a  different  locality 
from  plaintiff's,  which  had  buildings 
upon  it,  was  excluded) ;  Fox  v.  Rob- 
bins  (Tex.  Civ.  App.  1902),  70  S.  W. 
597. 

2i  Shattuck  V.  Stoneham  Branch  E. 
Co.,  6  Allen  (Mass.),  115;  Little 
Eoek  J.  E.  Co.  v.  Woodruff,  49  Ark. 
381,  4  Am.  St.  Eep.  51,  5  S.  W.  792; 
Sawyer  v.  Boston,  144  Mass.  471,  11 
N.  B.  711;  Presbrey  v.  Old  Colony 
etc.  R.  Co.,  103  Mass.  1;  Ham  v. 
Salem,  100  Mass.  350;  Laing  v. 
United  New  Jersey  Ey.  Co.,  54  N.  J. 
L.  576,  33  Am.  St.  Eep.  682,  25  Atl. 
409;  Paine  v.  Boston,  4  Allen, (Mass.), 
168;  Stolze  v.  Manitowoc  Term.  Co., 
100  Wis.  208,  75  N.  W.  987. 

25  Amoskeag  Mfg.  Co.  v.  Head,  59 
N.  H.  332. 

26  See,  cases  cited  abpye.  As  to 
estimated  value  of  whole,  tract  on 
hypothesis  of  same  cut  up  into  build- 


ing lots,  see  Spring  Valley  Water- 
works V.  City  and  County  of  San 
Francisco,  192  Fed.  137.  As  to  price 
'  paid  as  evidence  of  market  value,  see 
Mattern  v.  Alderson,  18  Cal.  App.  590, 
123  Pae.  972;  Wichita  etc.  E.  Co.  v. 
Wyrick  (Tex.  Civ.  App.),  147  S.  W. 
730.  As  to  relevancy  of  appraise- 
ment and  statements  made  to  influ- 
ence it  on  issue  of  market  value,  see 
Shoemaker  Co.  v.  Munsey,  37  App.  D. 
C.  95 ;  Gulf  etc.  E.  Co.  v.  Koch  (Tex. 
Civ.  App.),  144  S.  W.  1035;  Sani- 
tary Dist.  of  Cfhioago  v.  Corneau 
(111.),  100  N.  E.  517,  land  sold  some 
years  previously  where  party  only  bid- 
der at  sale;  Myers  v.  Bender  (Mont.  ), 
129  Pac.  330,  value  of  land  as  basis 
of  attorney's  fee.  See  Ft.  Worth  etc. 
E.  Co.  v.  Ayers  (Tex.  Civ.  App.),  149 
S.  W.  1068,  as  to  evidence  properly 
admissible  in  support  of  market  value ; 
Eastman  v.  Dunn  (E.  I.),  83  Atl. 
1057,  value  of  option  to  buy  land. 

2T  Eose  V.  Taunton,  119  Mass.  99; 
Spaulding  v.  Knight,  116  Mass.  148  j 
Eaih.  V.  Chicago  M.  &  St.  P.  Ey.  Co., 
72  Wis.  229,  39  N.  W.  129. 
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asked  or  refused;'*  although  it  is  obvious  that  the  decla- 
rations of  the  party  to  the  suit  concerning  the  land  in 
question,  including  offers  to  sell,  may  be  received  when 
such  statements  are  in  the  nature  of  admissions. ^^  Nor  is 
it  admissible  to  prove  the  amount  received  by  way  of  com- 
promise or  settlement  on  condemnation  proceedings.^" 
Tax  assessments  do  not  bear  on  the  subject  of  market 
value.^^     The  price  paid  by  the  owner  for  lands  has  been 


28  Spring  Valley  Waterworks  v. 
Drinkhouse,  92  Cal.  528,  28  Pac.  681; 
Iiehmieke  v.  St.  Paul  etc.  E.  Co.,  19 
Minn.  464;  Davis  v.  Charles  Eiver 
By.  Co.,  11  Cush.  (Mass.)  506;  Win- 
nisimmet  Co.  v.  Grueby,  111  Mass. 
543;  Montclair  By.  Co.  v.  Benson,  36 
N.  J.  L.  557;  Sherlock  v.  Eailroad 
Co.,  130  ni.  403,  22  N.  K.  844;  Atkin- 
son V.  Chicago  etc.  By.  Co.,  93  Wis. 
362,  67  N.  W.  703;  Sharpe  v.  United 
States,  112  Ted.  893,  57  L.  E.  A.  932, 
50  C.  C.  A.  597;  Tennessee  Coal  & 
Iron  Co.  V.  State,  141  Ala.  103,  37 
South.  433.  Evidence  as  to  the  as- 
sessed valuation  is  not  admissible: 
Anthony  v.  New  York  P.  &  B.  Ey. 
Co.,  162  Mass.  60,  37  N.  E.  780;  nor 
as  to  the  amount  of  assessments  paid: 
Nelson  v.  Village  of  West  Duluth,  55 
Minn.  497,  57  N.  W.  149. 

29  Central  Branch  etc.  E.  E.  Co.  v 
Andrews,  37  Kan.  641;  Springfield  v, 
Schmook,  68  Mo.  394;  East  Brandy 
wine  &  W.  Ey.  Co.  v.  Eanck,  78  Pa 
454;  Power  v.  Savannah  S.  &  S.  By 
Co.,  56  Ga.  471. 

30  Howard  v.  Providence,  6  E.  I 
514;  Brunswick  etc.  E.  Co.  v.  Mc 
Laren,  47  Ga.  546;  Bennett  v.  New 
Bedford  Ey.  Co.,  110  Mass.  433 
Springfield  v.  Schmook,  68  Mo.  394 
Howe  V.  Howard,  158  Mass.  278,  33 
N.  E.  528;  Wyman  v.  Lexington  etc. 
B.  Co.,  13  Met.  (Mass.)  316. 

31  Gayle  v.  Commissioners'  Court, 
155  Ala.  204,  46  South.  261;  Savan- 
nah etc.  B.  Co.  V.  Buford,  106  Ala. 


303,  17  South.  395;  St.  Louis  etc.  E. 
Co.  V.  Magness,  93  Ark.  46,  123  S.  W. 
786;  Texas  etc.  E.  Co.  v.  Eddy,  42 
Ark.  527;  Central  Pacific  E.  Co.  v. 
Feldman,  152  Cal.  303,  92  Pac.  849; 
San  Luis  Obispo  v.  Brizzolara,  100 
Cal.  434,  34  Pae.  1083;  San  Jose  etc. 
Co.  V.  Mayne,  83  Cal.  566,  23  Pac. 
522;  Hildreth  v.  Longmont,  47  Colo. 
79,  105  Pac.  107;  Denver  etc.  E.  Co. 
V.  Heckman,  45  Colo.  470,  101  Pac. 
976;  Fort  Collins  Dev.  E.  Co.  v. 
Prance,  41  Colo.  512,  92  Pac.  953; 
Carper  v.  Bisdon,  19  Colo.  App.  530, 
76  Pae.  744;  Storrs  v.  Eobinson,  74 
Conn.  443,  51  AtL  135;  Martin  v. 
New  York  etc.  E.  Co.,  62  Conn.  331, 
25  Atl.  239;  Lewis  "v.  Englewood  El. 
E.  Co.,  223  HI.  2^,  79  N.  E.  44; 
German  Mut.  Ins.  Co.  v.  Niewedde,  11 
Ind.  App.  624, '39  N.  E.  534;  Dudley 
V.  Minnesota  etc.  B.  Co.,  77  Iowa,  408, 
42  N.  W.  359;  Scott  v.  O'Neill's 
Admr.,  23  Ky.  Law  Eep.  331,  62 
S.  W.  1042;  New  Orleans  Pae.  E.  Co. 
V.  Murrell,  36  La.  Ann.  344;  Thomp- 
son V.  Williams,  100  Md.  195,  60  Atl. 
26 ;  Anthony  v.  New  York  etc.  E.  Co., 
162  Mass.  60,  37  N.  E.  780;  Kener- 
son  I'.  Henry,  101  Mass.  152;  Flint 
V.  Flint,  6  Allen  (Mass.),  34,  83  Am. 
Dec.  615 ;  Williams  v.  Brown,  137 
Mich.  569,  100  N.  W.  786;  Nelson  v. 
Duluth,  55  Minn.  497,  57  N.  W.  149 ; 
Virginia  &  T.  E.  Co.  v.  Henry,  8 
Nev.  165;  Concord  Land  &  W.  P.  Co. 
V.  Clough,  69  N.  H.  609,  45  Atl.  565; 
Hamilton  t.  Seaboard  etc.  E.  Co.,  150 
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held  to  be  relevant  ;*2  ^^t  when  used  against  him  he  is 
entitled  to  explain  any  special  circumstances  about  the  pur- 
chase.** A  witness  may,  in  forming  his  opinion,  consider 
the  uses  and  capabilities  and  productive  capacity  of  the 
property,  as  well  as  the  prices  at  which  like  property  in 
the  neighborhood  has  been  sold.  He  may  also  base  his 
opinion  of  value  upon  his  knowledge  or  observation  of  the 
growth  and  development  of  towns  and  cities,  a  general 
knowledge  of  trade  and  business,  rental  value,  the  interest 
which  the  land  would  pay  upon  an  investment,  its  produc- 
tiveness, ease  of  cultivation,  its  situation  in  a  particular 
community,  and  other  elements."* 


N.  C.  193,  63  S.  E.  730;  Bidley  v. 
Seaboard  etc.  Co.,  124  N.  C.  37,  32 
S.  E.  379;  Railroad  v.  West  End  Land 
Co.,  137  N.  C.  330,  107  Am.  St.  Eep. 
490,  68  L.  E.  A.  333,  49  S.  E.  350; 
Miller  V.  Windsor  Water  Co.,  148  Pa. 
429,  23  Atl.  1132;  Hanover  Water  Co.' 
V.  Ashland  Iron  Co.,  84  Pa.  279; 
Commonwealth  v.  Tryon,  31  Pa.  Sup. 
Ct.  146;  Spink  v.  New  York  etc.  Co., 
26  B.  I.  115,  58  Atl.  499;  Wray  v. 
Knoxville  etc.  E.  Co.,  113  Tenn.  544, 
82  S.  W.  471;  Crystal  City  &  N.  E.  Co. 
V.  Isbell  (Tex.  Ciy.  App.),  126  S.  W. 
47;  San  Antonio  -  v.  Diaz  (Tex.  Civ. 
App.),  62  S.  W.  549.  In  Vermont, 
however,  they  are  deemed  relevant: 
Town  of  Eipton  v.  Town  of  Brandon, 
80  Vt.  234,  67  Atl.  541,  distinguishing 
Hubbard  v.  Moore,  67  Vt.  532,  32  Atl. 
465. 

32  St.  Louis  etc.  E.  Co.  v.  Smith, 
42  Ark.  265;  Southern  E.  Co.  v.  Will- 
iamii,  113  Ga.  335,  38  S.  E.  744;  Terre 
Haute  &  I.  E.  Co.  \.  Smith,  65  111. 
App.  101;  Swauson  v.  Keokuk  &  W. 
E.  Co.,  116  Iowa,  304,  89  N.  W.  1088; 
Kennebec  Water  Dist.  v.  Waterville, 
97  Me.  185,  60  L.  E.  A.  856,  54  Atl. 
6 ;  Mayor  v.  Smith  &  S.  Brick  Co.,  80 
Md.  458,  31  Atl.  423 ;  March  v.  Ports- 
mouth &  C.  E.  E.,  19  N.  H.  372; 
Wolff  ,r.  Meyer,  75  N.  J.  L.  181,  66 


Atl.  959;  In  re  Hamilton  Place,  67 
Misc.  Eep.  191,  122  N.  Y.  Supp.  660; 
West  Chester  &  W.  P.  E.  Co.  v.  Ches- 
ter County,  182  Pa.  40,  37  Atl.  905; 
Belka  v.  Allen,  82  Vt.  456,  74  Atl. 
91;  Eawson  v.  Prior,  57  Vt.  612; 
State  V.  Court,  55  Wash.  64,  104  Pae. 
148.  But  evidence  of  the  cost  of 
other  land  adjacent  cannot  be  given 
except  on  cross-examination  to  test 
opinions  of  value:  Enterprise  Lumber 
Co.  V.  Porter,  155  Ala.  426,  46  South. 
773;  .Spring  Valley  Waterworks  v. 
Drinkhouse,  92  Cal.  528,  28  Pac.  681; 
and  in  Connecticut  it  has  been  held 
a  matter  within  the  discretion  of  the 
court:  Eosenstein  v.  Fairhaven  &  W. 
E.  Co.,  78  Conn.  29,  60  Atl.  1061. 

33  St.  Louis  etc.  E.  Co.  v.  Smith,  42 
Ark.  265;  Ham  v.  City  of  Salem,  100 
Mass.  350. 

34  Atlanta  etc.  E.  Co.  v.  Wood,  160 
Ala.  657,  49  South.  426;  Long  Dis- 
tance Tel.  etc.  Co.  v.  Schmidt,  157 
Ala.  391,  47  South.  731 ;  Santa  Ana  v. 
Harlin,  99  Cal.  538,  34  Pac.  224; 
BenninghofE  v.  Palisade  (Colo.),  108 
Pac.  983;  Borough  of  Norwalk  v. 
Blanchard,  56  Conn.  461,  16  Atl.  242 ; 
West  Stokie  D.  Dist.  v.  Dawson,  243 
111.  175,  17  Ann.  Cas.  776,  90  N.  E. 
777 ;  Illinois  etc.  E.  Co.  v.  Humiston, 
208  111.  100,  69  N.  E.  880;  Chicago, 


861 


EELEVANCY. 


§  169  (166) 


§  169  (166).  Same — Value  of  personal  property — Ser- 
vices.— ^Although  the  question  under  consideration  has 
caused  most  discussion  in  respect  to  sales  of  land,  testi- 
mony has  been  received  to  show  value  of  sales  of  similar 
personal  property  under  similar  conditions,^^  and  the  rules 
already  stated  with  regard  to  the  values  of  land  apply  for 
the  most  part  to  the  value  of  personal  property.    Market 


Burlington  &  Northern  R.  Co.  v. 
Bowman,  122  111.  595,  13  N.  B.  814; 
Chicago  &  Evanston  E.  E.  Co.  v. 
Blake,  116  III.  163,  4  N.  E.  488;  St. 
Louis,  Vandalia  &  Terre  Haute  R. 
Co.  V.  Haller,  82  lU.  209;  New  Jersey 
I.  &  I.  E.  Co.  V.  Tutt,  168  Ind.  205, 
80  N.  E.  420;  Ohio  Valley  R.  etc. 
Co.  V.  Kerth,  130  Ind.  314,  30  N.  B. 
298;  Covington  Trans.  Co.  v.  Piel,  87 
Ky.  267,  8  S.  W.  449;  Kennebec  W. 
Dist.  V.  Waterville,  97  Me.  185,  60 
L.  E.  A.  856,  54  Atl.  6;  Clagetfc  v. 
Easterday,  42  Md.  617;  Grand  Rapids 
&  I.  E,  Co.  V.  Weiden,  70  Mich.  390, 
38  N.  W.  294;  Sveiven  v.  Thompson, 
110  Minn.  484,  126  N.  W.  131;  King 
V.  Minneapolis  Union  E.  Co.,  32  Minn. 
224,  20  N.  W.135;  Eussell  v.  St. 
Paul  etc.  E.  Co.,  33  Minn.  210,  22 
N.  W.  379;  Board  of  Levee  Commrs. 
V.  Dillard,  76  Miss.  641,  25  South. 
292;  In  re  City  of  New  York,  56 
Misc.  Rep.  306,  107  N.  T.  Supp.  567; 
Gallagher  v.  Kingston  Water  Co.,  25 
App.  Div.  82,  49  N.  Y.  Supp.  250,  164 
N.  Y.  602,  58  N.  E.  1087;  Cleveland 
T.  &  V.  E.  Co.  v.  Gorsuch,  8  Ohio  G. 
C,  N.  S.,  297;  Harrisburg  etc.  Co.  v. 
Cumberland  County,  225  Pa. ,  467,  74 
Atl.;  340 ;  Pittsburg  etc.  E.  Co.  v.  Eose, 
74  Pa.  362 ;  Chandler  v.  Geraty,  10 
B.  C.  304;  Watkins  Land  Mtg.  Co.  v. 
Campbell,  98  Tex.  372,  84  S.  W.  424; 
Ide  V.  Boston  etc.  E.  Co.,  83  Vt.  66, 
74  Atl.  401;  Weyer  v.  Chicago  etc. 
E.  Co.,  68  Wis.  180,  31  N.  W.  710; 
Forsyth  v.  Doolittle,  120  U.  S.  73,  30 
L.  Ed.  586,  7  Sup.  Ct.  Eep.  408. 


35  Whorley  v.  Tennessee  C.  Expos. 
Co.  (Tenn.),  62  S.  W.  346;  Davis  v. 
Cotey,  70  Vt.  120,  39  Atl.  628;  Nor- 
ton v.  Willis,  73  Me.  580;  State  v. 
Meysenburg,  171  Mo.  1,  71  S.  W. 
229;  Carr  v.  Moore,  41  N.  H.  131. 
But  indirect  and  comparative  evidence 
when  better  is  available  has  been  prop- 
erly rejected:  Atchison  etc.  Co.  v. 
Harper,  19  Kan.  529;  Gouge  v.  Rob- 
erts, 53  N.  Y.  619.  Proof  of  value 
of  sundry  articles  of  personal  prop- 
erty may  be  given  without  separate 
valuation  of  each  article:  Keegan  v. 
Harlan,  134  HI.  App.  363.  As  to 
valuation  of  growing  potatoes,  see 
Eottlesberger  v.  Hanley  (Iowa),  136 
N.  W.  776.  As  to  valuation  of  stock 
by  assets  and  liabilities  of  corpora- 
tion, see  White  v.  Jpuett,  147  Ky. 
197,  144  S.  W.  55.  As  to  valuation 
of  cattle,  see  Houston  Packing  Co.  v. 
Grifath  (Tex.  Civ.  App.),  144  S.  W. 
1139;  Houston  etc.  E.  Co.  v.  Crowder 
(Tes.  Civ.  App.),  152  S.  W.  183.  As 
to  long  staple  cotton,  see  Parish  & 
Co.  V.  Yazoo  etc.  R.  Co.  (Miss.),  60 
South.  322.  As  to  value  of  glass,  see 
Frohlich  v.  Independent  Glass  Co. 
(Mich.),  139  N.  W.  5.  As  to  value 
of  hubs,  see  Martin  v.  Bunker-Cutter 
Lumber  Co.  (Mo.  App.),  151  S.  W. 
984.  As  to  value  of  furniture,  see 
Worrall  v.  Des  Moines  etc.  Assn. 
(Iowa),  138  N.  W.  481.  As  to  arti- 
cles kept  for  use  and  not  for  sale,  see 
Kates  Transfer  etc.  Co.  v.  Klassen 
(Ala.  App.),  59  South.  355. 
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value  is  here  also  the  pivot  around  which  the  questions  re- 
volve and  carries  with  it  the  signification  present  market 
value,  that  is  to  say,  the  value  in  the  market  on  the  day  in 
question,  or  if  no  value  is  ascertainable  for  that  day,  then 
on  the  day  nearest  to  it  of  goods  of  the  same  kind  actually 
sold.*^  The  market  price  of  a, commodity  is  a  conclusion 
which  is  largely  made  up  of  presumptions,  and  may  always 
be  proved  by  the  opinions  of  witnesses  based  of  necessity, 
in  part,  at  least,  on  hearsay.*''  If  there  is  no  market,  then 
the  actual  value  may  be  proved,  as,  for  instance,  by  what 
it  sold  for  in  a  bona  fide  transaction.*^  Where  an  article 
in  question  has  a  market  value,  isuch  value  is  usually  taken 
as  the  actual  value  of  such  article.  The  proof  of  value 
is  generally  by  the  judgment  or  opinion  of  witnesses.*®     If 


36  Torrey  v.  Burney,  113  Ala.  496, 
21  South.  348;  Kirchman  v.  Tuffli 
Bros.  etc.  Co.,  92  Ark.  Ill,  122  S.  W. 
239;  Jacksonville  etc.  Co.  v.  Penin- 
sular etc.  Co.,  27  Fla.  1,  157,  17  L. 
E.  A.  33,  9  South.  661 ;  Kuhn  v.'  Epp- 
stein,  239  111.  555,  88  N.  E.  174; 
Atchison  etc.  E.  Co.  v.  Gabbert,  34 
Kan.  132,  8  Pac.  218;  Home  etc.  Co. 
V.  Church,  14  Ky.  Law  Eep.  807 ; 
Newsome  v.  Davis,  133  Mass.  343; 
Lawton  v.  Chase,  108  Mass.  238; 
NoTthwestern  Fuel  Co.  v.  Mahler,  36 
Minn.  166,  30  N.  W.  756;  Parmenter 
V.  Fitzpatrick,  135  N.  Y.  190,  31  N.  E. 
1032;  Cahen  v.  Piatt,  69  N.  Y.  348, 
25  Am.  Eep.  203 ;  Park  v.  Chateaugay 
Iron  Co.,  44  Hun,  630,  8  N.  Y.  St. 
507;  Gill  v.  McNamee,  42  N.  Y.  44; 
Ebenreiter  v.  Dahlmali,  19  Misc.  Eep. 
9,  42  N.  Y.  Supp.  867;  Dana  v. 
Fiedler,  12  N.  Y.  40,  62  Am.  Dee. 
130;  Moye  v.  Pope,  64  N.  C.  543; 
Kountz  V.  Kirkpatrick,  72  Pa.  376,  13 
Am.  Eep.  687;  McNair  v.  Moore,  70 
S.  C.  551,  50  S.  E.  197;  La  Eue  v. 
St.  Anthony  etc.  Co.,  17  S.  D.  91,  95 
N.  W.  292;  Hardwick  v.  American 
Can  Co.,  113  Tenn.  657,  88  S.  W. 
797;  Keipp  v.  State,  51  Tex.  Gr.  417, 


103  S.  W.  392;  Beeves  v.  Texas  etc. 
E.  Co.,  11  Tex.  Civ.  App.  514,  32 
S.  W.  920;  Austin  y.  Langlois,  83  Vt. 

104,  74  Atl.  489;  McNicol  v.  CoUins, 
30  Wash.  318,  70  Pae.  753;  Boyd  v. 
Gunnison,  14  W.  Va.  1;  Monture  v. 
Eegling,  140  Wis.  407,  122  N.  W. 
1129;  Gregory  v.  Eosenkrans,  78  Wis. 
451,  47  N.  W.  832. 

37  1  Whart.  Ev.,  §  448;  Carey  v. 
Penney,  165  Ala.  234,  51  South.  624; 
Burks  V.  Hubbard,  69  Ala.  379;  Cen- 
tral E.  etc.  Co.  V.  Skellie,  86  Ga.  686, 
12  S.  E.  1017;  City  Nat.  Bank  v. 
Jordan,  139  Iowa,  499,  117  N.  W. 
758;  Washington  Ice  Co.  v.  Webster, 
68  Me.  449;  Morris  v.  Columbian 
Ironworks  etc.  Co.,  76  Md.  354,  17 
L.  E.  A.  851,  25  Atl.  417;  Cleveland 
etc.  E.  Co.  V.  Perkins,  17  Mich.  296; 
Smith  V.  North  Carolina  E.  Co.,  68 
N.  C.  107;  Texas  etc.  E.  Co.  v.  Don- 
ovan, 86  Tex.  378,  25  S.  W.  10;  Nor- 
folk etc.  E.  Co.  V.  Briggs,   103  Va. 

105,  48  S.  E.  52L 

38  Luudvick  V.  Westchester  etc. 
Co.,  128  Iowa,  376,  104  N.  W.  429; 
Humphreys  v.  Minnesota  Clay  Co.,  94 
Minn.  469,  103  N.  W.  338. 

S9  2  Sutherland  on  Damages,  375. 
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the  article  has  no  market  value,  its  value  may  be  shown 
by  proof  of  such  elements  or  facts  affecting  the  question 
as  may  exist.  Eeoourse  may  be  had  to  the  items  of  cost" 
and  its  utility  and  use.  The  opinions  of  witnesses  prop- 
erly informed  on  the  subject  may  be  given  in  respect  to 
its  value.*"  And  evidence  of  sales  of  similar  articles  under 
similar  conditions,  not  remote  either  as  to  time  or  place, 
is  not  irrelevant.*^     The  value  of  animals  especially  calls 


40  2  Sutherland  on  Damages,  378; 
Tevis  V.  Eyan,  13  Ariz.  120,  108  Pae. 
461;  Jacksonville  etc.  E.  Co.  v.  Jones, 
34  Fla.  286,  15  South.  924;  Sullivan 
V.  Lear,  23  Fla.  463,  11  Am.  St.  Kep. 
388,  2  South.  846;  Chicago  v.  Dick- 
man,  105  lU.  App.  209;  Lafayette  B. 
&  M.  E.  E.  Co.  V.  Wiaslow,  66  Dl. 
219;  Ohio  etc.  E.  Co.  v.  Stribliug,  38 
111.  App.  17;  Yater  v.  Mullen,  23  Ind. 
562;  Morril  v.  Bentley  (Iowa),  12fi 
N.  W.  155;  Nosier  v.  Chicago  .  etc.  E. 
Co.,  73  Iowa,  268,  34  N.  W.  850; 
Richmond  etc.  E.  Co.  v.  Chandler 
(Miss.  1893),  13  South.  267;  Conner 
V.  Missouri  etc.  E.  Co.,  181  Mo.  397, 
81  S.  W.  145;  Moffitt  v.  Hereford,  132 
Mo.  513,  34  S.  W.  252;  Whipple  v. 
Walpole,  10  N.  H.  130;  Columbia 
Delaware  Bridge  Co.  v.  Geisae,  35  N. 
J.  L.  474;  Melini  v.  Freige,  15  N.  M, 
455,  110  Pac.  563.  Second-hand  prop- 
erty is  valued  in  the  ■  same  way : 
Hawver  v.  Bell,  141  N.  Y.  140,  36 
N.  K  6;  Todd  v.  Gamble,  67  Hun, 
38,  21  N.  Y.  Supp.  739;  Kirschmann 
T.  Lediard  &  Eee,  61  Barb.  (N.  Y.) 
573;  Wemple  v.  Stewart,  22  Barb. 
(N.  Y.)  154;  Memphis  v.  Kimbrough, 
12  Heisk.  (Tenn.)  133;  Galveston  etc. 
E.  Co.  V.  Levy,  45  Tex.  Civ.  App.  373, 
100  S.  W.  195;  Gulf  etc.  E.  Co.  v. 
Maetze,  2  Tex.  App.  Cir.  Cas.  631; 
Wells  etc.  Express  Co.  v.  Williams 
(Tex.  Civ.  App.  1902),  71  S.  W.  314; 
Pennington  v.  Eedman  Van  etc.  Co., 
34  Utah,  228,  97  Pac.  115;  Collins  v. 


Denny    day    Co.,   41   Wash.    136,    82 
Pac.  1012. 

41  Perkins  v.  Ewan,  66  Ark.  175,  49 
S.  W.  569;  Western  &  A.  E.  Co.  v. 
Calhoun,  104  6a.  384,  30  S.  E.  868; 
Cleghorn  v.  Love,  24  Ga.  590;  Simp- 
son V.  Cincinnati  etc.  E.  Co.,  81  Ga. 
495,  8  S.  E.  524;  Catling  v.  Newell, 
9  Ind.  572;  Galliers  v.  Chicago  etc. 
E.  Co.,  116  Iowa,  319,  89  N.  W.  1109; 
Truitt  V.  Baird,  12  Kan.  ,420;  Home 
Constr.  Co.  v.  Church,  14  Ky.  h^w 
Eep.  807;  Newsome  v.  Davis,  133 
Mass.  343;  Murray  v.  Stanton,  99 
Mass.  345;  Croak  v.  Owens,  121  Mass. 
28 ;  Lawton  v.  Chase,  108  Mass.  238 ; 
Eaton  V.  Melius,  7  Gray  (Mass.),  566; 
Kendrick  v.  Beard,  90  Mich.  589,  bt 
N.  W.  645;  Burger  v.  Northern  Pac. 
E.  Co.,  22  Minn.  ,  343 ;  Stearns  v. 
Johnson,  17  Minn.  142;  Alabama  etc. 
E.  Co.  V.  Searles,  71  Miss.  744,  16 
South.  255 ;  Kelsea  v.  Fletcher,  48  N. 
H.  282;  Griggs  v.  Day,  136  N.  Y. 
162,  32  Am.  St.  Eep.  704,  18  L.  E.  A. 
120,  32  N.  B.  612 ;  De  Groot  v.  Pulton 
P.  Ins.  Co.,  4  Eobt.  (N.  Y.)  504; 
Belden  t.  Nicolay,  4  B.  D.  Smith 
(N.  Y.),  14;  Hoffman  v.  Aetna  P. 
Ins.  Co.,  1  Eobt.  (24  N.  Y.  Super.) 
501;  Preon  v.  Carriage  Co.,  42  Ohio 
St.  30,  51  Am.  Eep.  794;  Jonas  v. 
Noel,  98  Tenn.  440,  36  L.  E.  A.  862, 
39  S.  W.  724;  Pacific  Exp.  Co.  v. 
Lothrop,  20  Tex.  Civ.  App.  339,  49 
S.  W.  898;  Beeves  v.  Texas  etc.  E. 
Co.,  11  Tex.  Civ.  App.  514,  32  S.  W. 
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for  that  extrinsic  evidence  which  might  otherwise  be  con- 
sidered outside  the  rule.  Dogs  are  property,  and  the 
owner  may  recover  damages  against  a  trespasser  injuring 
them,  although  they  have  no  market  value.  The  value  of 
a  dog  may  be  either  his  market  value,  or  some  special  or 
peculiar  value  to  his  owner,  to  be  ascertained  by  reference 
to  the  usefulness  and  services  of  the  dog.  In  an  action 
to  recover  for  a  malicious  injury  to  dogs,  evidence  that 
they  were  useful  and  of  special  value  to  the  owner  will 
sustain  a  recovery,  although  they  are  not  shown  to  have 
had  any  market  value.*^  In  that  regard,  too,  the  pedigree 
of  animals  as  affecting  their  value  is  relevant.  For  in- 
stance, the  pedigree  of  a  racehorse  constitutes  an  impor- 
tant element  in  determining  its  value,  as  it  is  matter  of 
common  knowledge  that  a  much  larger  proportion  of  thor- 
oughbred horses  are  successful  than  horses  not  so  bred.*^ 


920;. Pitt  T.  Texas  Storage  Co.  (Tex. 
App.  1892),  18  S.  W.  465;  Melvin  v. 
Billiard,  35  Vt.  268;  Henry  v.  Nortli 
American  Ej.  Const.  Co.,  158  Fed. 
79,  85  C.  C.  A.  409.  In  a  recent  Mis- 
souri case,  ioWever,  Nugent  v.  Armour 
Packing  Co.  (Mo.  App.),  81  S.  W. 
506,  the  price  paid  for  stone  similar 
to  that  used  in  a  building,  the  sub- 
ject of  the  action,  was  held  inadmis- 
sible. Where  property  was  trans- 
ferred in  payment  of  a  debt,  the  debt 
cannot  be  regarded  as  the  market 
value:  In  re  Eeal  Estate  Inv.  Co.,  215 
Pa.  50,  64  Atl.  331.' 

42  Heiligmann  v.  Rose,  81  Tex.  222, 
26  Am.  St.  Eep.  804,  13  L.  R.  A. 
272,  16  S.  W.  931;  Eamsey  v.  Hurley, 
72  Tex.  200,  12  S.  W.  56;  Brunswig 
V.  White,  70  Tex.  504,  8  S.  W.  85; 
Brent  v.  Kimball,  60  111.  213,  14  Am. 
Eep.  35;  Uhlein  v.  Oromack,  109 
Mass.  273;  Perry  v.  Phipps,  10  Ired. 
(N.  C.)  261,  51  Am.  Dec.  387;  Parker 
y.  Mise,  27  Ala.  483,  62  Am.  Dee. 
776;  Harrington  v.  Miles,  11  Kan. 
483,  15  Am,  Eep.  355;  Cantling  v. 
Hannibal  etc.  R.  R.  Co.,  54  Mo.  386, 


14  Am.  Rep.  476;  Spray  v.  Ammer- 
man,  66  HI.  313;  Stickney  v.  Allen,  10 
Gray  (Mass.),  355;  Bowers  v.  Horen, 
93  Mich.  420,  32  Am.  St.  Rep.  513, 
17  L.  E.  A.  773,  53  N.  W.  535. 

43  Louisville  &  N.  R.  Co.  v.  Kice,  22 
Ky.  Law  Eep.  1462,  60  S.  W.  705; 
Pacific  Exp.  Co.  v.  Lothrop,  20  Tex. 
Civ.  App.  339,  49  S.  W.  898;  Texas 
&  P.  Ry.  Co.  v.  Slator  (Tex.  Civ. 
App.),  102  S.  W.  156;  Ohio  etc.  R.  Co. 
V.  Stribling,  38  111.  App.  17;  Pitts- 
burgh C.  C.  &  St.  L.  R.  Co.  V.  Shep- 
ard,  56  Ohio  St.  68,  60  Am.  St.  Eep. 
732,  46  N.  E.  61;  Eichmond  &  D.  E. 
Co.  V.  Chandler  (Miss.),  13  South. 
267.  As  affecting  the  question  of 
value,  the  pedigree'  of  an  animal  may 
be  shown  by  the  production  of  a 
printed  register,  or  book  of  pedigrees, 
when  accompanied  by  proof  of  the 
identity  of  the  animal.  The  only 
qualification  respecting  the  book  is 
that  it  shall  be  identified  as  one  kept 
up  by  or  in  the  interest  of  breeders 
for  the  information  of  the  public,  and 
that  it  is  generally  accepted  as  au- 
thoritative:    Kuhns    V.    Railway,    65 
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When  a  market  value  has  not  been  created,  the  opinions 
of  farmers  who  have  dealt  in  the  kind  of  animals  Avhich 
are  the  subject  matter  of  inquiry  is  relevant  as  to  value.^* 
With  regard  to  personal  services  rendered  without  any 
agreement  as  to  the  amount  to  be  charged  for  them,  inas- 
much as  the  law  implies  that  they  are  to  be  paid  for  at  a 
reasonable  rate,  it  is  manifest  some  means  must  exist  for 
giving  evidence  of  that  rate  to  the  court.  The  mode  of 
conveying  it  has  led  to  several  nice  distinctions,  for  while 
the  plaintiff  may  produce  testimony  of  the  nature  of  the 
service,^^  and  the  necessary  qualifications  for  it,*®  and  the 
value  put  upon  it  by  witnesses  competent  to  estimate  its 
worth,*''  the  bare  evidence  of  usual  or  probable  charges 


Iowa,  528,  22  N.  W.  661;  Warriek  v. 
Eeinhard,  136  Iowa,  27,  111  N.  W. 
983. 

44  Eailway  Co.  v.  Williams,  3  Colo. 
App.  526,  34  Pae.  731 ;  Burlington 
etc.  E.  E.  V.  Campbell,  14  Colo.  App. 
141,  59  Pae.  424. 

45  Bell  V.  Welch,  38  Ark.  139;  Pry 
V.  Lofton,  45  Ga.  171;  Barnes  v. 
Sisson,  44  111.  App.  327;  MePadden 
V.  Ferris,  6  Ind.  App.  454,  32  N.  E. 
107;  Garruthers  v.  Towne,  86  Iowa, 
318,  53  N.  W.  240;  Stanton  v.  CUn- 
ton,  52  Iowa,  109,  2  N.  W.  1027; 
Caverly  v.  MeOwen,  123  Mass.  574; 
State  V.  Elliott,  82  Mo.  App.  458; 
Jersey  Co.  v.  Davison,  29  N.  J.  L. 
415 ;  Shirk  v.  Brookfield,  77  App.  Div. 
295,,  79  N.  Y.  Supp.  225;  Eeynol'ds 
X.  Eobinson,  04  N.,  Y,  589;  Garr  v. 
Mairet,  1  Hilt.  (N.  Y.)  498;  Thomp- 
son V.  Stevens,  71  Pa.  161;  Platts- 
burg  First  Nat.  Bank  v.  Post,  66  Vt. 
237,  28  Atl.  989;  Nixon  v.  Phelps,  29 
Vt.  198;  Houghton  v.  Paine,  29  Vt. 
57i  As  to  the  remedies  of  wrong- 
fully discharged  servant  and  evidence 
in  actions  thpre(or,  see  extended  note 
to  Howay  v.  Going  Northrup  Co.,  6 
L.  E.  A.,  N.  S.,  49. 

Evidence  I — 55 


46  Evans  v.  Horton,  93  Ala.  379,  9 
South.  534;  Harris  v.  Russell,  93  Ala. 
59,  9  South.  541;  Hull  v.  Gallup,  49 
Conn.  279;  Marshall  v.  Bahnsen,  1 
Ga.  App.  485,  57  S.  E.  1006;  Hall 
V.  Stanley,  86  Ind.  219 ;  Graves  v. 
Jacobs,  8  Allen  (Ma,ss.),  141;  Low  v. 
Connecticut  etc.  K  Co.,  45  N.  H.  370 ; 
Kingsbury  v.  Moses,  45  N.  H.  222; 
Johnson  v.  Myers,  103  N.  Y.  663,  9 
N.  E.  52 ;  Gall  v.  Gall,  27  App.,  Div. 
173,  50  N.  Y.  Supp.  563;  Millener  v. 
Driggs,  10  N.  Y.  St.  237;  Jeffries  v. 
Harris,  10  N.  C.  105;  Cohen  v.  Stein, 
61  Wis.  508^  21  N.  W.  514. 

47  Mayhew  v.  Brislin,  13  Ariz.  102, 
108  Pae.  253;  Crusoe  V.  Clark,  127 
Cal,  341,  59  Pae.  700;  Cowdery  y. 
MeChesney  (Cal.),  58  Pae.  62;  Perry 
V.  Henderson,  32  App.  D.  C.  41;  C?,t- 
ter  V,  Cairo,  etc.  E.  Co.,  145  111.  App. 
653;  Allen  v.  Urdangen,  141  Iowa, 
280,  119  N.  W.  724;  Holiday  v.  Wat- 
son, 6  Ky.  Law  Eep.  590;  Wallace  v.- 
Schaub,  81  Md.  594,  32  Atl.  324; 
Shattuek  v.  Train,  116  Mass.  296; 
Hialey  v.  Hialey,  157  Mich.  45,  121 
N.  W.  465;  Thomas  v.  Caulkett,  57 
Mieh.  392,  58  Am.  Eep.  369,  24  N.  W. 
154;  Eyans  t.  Hospes,  167  Mo.  365, 
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either  by  otliers  or  the  plaintiff  himself  will  surely,  lead 
to  some  collateral  issue  and  render  the  testimony  inad- 
missible. The  proper  method  is  to  produce  evidence  of  the 
price  which  a  competent  man  would  charge  for  that  par- 
ticular service,  or  has  charged  for  similar  services.*^  As 
to  attorneys  and  physicians,  the  law  is  very  much  the  same. 
The  professional  sldll  and  standing  of  the  person  em- 
ployed, his  experience,  the  nature  of  the  controversy,  both 
in  regard  to  the  amount  involved  and  the  character  and 
nature  of  the  questions  raised  in  the  case,  as  well  as  the 
result,  must  all  be  taken  into  consideration  in  fixing  the 
value  of  the  services  rendered.*^     In  addition  to  this  direct 


67  S.  W.  285;  Ward  v.  Kropf,  120 
N.  Y.  Supp.  476;  Shirk  v.  Brook- 
field,  77  App.  Div.  295,  79  N.  Y. 
Supp.  225;  Worden  v.  Connell,  196 
Pa.  281,  46  Atl.  298;  Hulst  v.  Benev- 
olent Hall  Assn.,  9  S.  D.  144,  68  N.  W. 
200;  Pfeii  v.  Kemper,  3  Wis.  315; 
Floore  v.  Burgher  (Tex.  Civ.),  128 
S.  W.  1152 ;  Harvey  v.  United  States, 
113  U.  S.  243,  28  L.  Ed,  987,  5  Sup. 
Ct.  Eep.  465. 

■48  Alabama  Securities  Co.  v.  Dewy, 
,156  Ala.  530,  47  South.  55;  Harris  v. 
Eussell,  93  Ala.  59,  9  South.  541; 
Collins  V.  Fowler,  4  Ala.  647;  Maurice 
V.  Hunt,  80  Ark.  476,  97  S.  W.  664; 
Trenor  v.  Central  Pac.  B.  Co.,  50  Cal. 
222;  Geiger  v^  Kiser,  47  Colo.  297, 
107  Pac.  267;  Fleming  v.  Wells,  45 
Colo.  255,  101  Pae.  66;  Hull  v.  Gal- 
lup, 49  Conn.  279;  Bobbins  v.  Harvey, 
5  Conn.  335 ;  Fitchburg  Steam  Engine 
Co.  v.  Potter,  211  111.  138,  7l'  N.  E. 
933;  Haish  v.  Payson,  107  HI.  365; 
Evans  v.  Koons,  10  Ind.  App.  603, 
38  N.  E.  350 ;  Allen  v.  XIrdangen,  141 
Iowa,  280,  119  N.  W.  724;  Peters 
V.  Davenport,  104  Iowa,  625,  74  N.  W. 
6;  Forey  v.  Western  Stage  Co.,  19 
Iowa,  535;  French  v.  Frazier's  Admr., 
7  J.  J.  Marst.  (Ky.)  425;  Holi- 
day   T.    Watson,    6    Ky.    Law    Bep. 


590;  Murray  v.  Ware,  1  Bibb  (Ky.), 
325,  4  Am.  Dee.  637;  Morris  v. 
Columbian  Iron  etc.  Wks.,  76  Md.  354, 
17  L.  E.  A.  851,  25  Atl.  417;  Mc- 
Knight  V.  Detroit  etc.  B.  Co.,  135 
Mich.  307,  97  N.  W.  772;  Seurer  v. 
Horst,  31  Minn.  479,  18  N.  W.  283; 
Gurley  v.  Bunch,  130  Mo.  App.  665, 
108  S.  W.  1109;  Cornelius  v.  Grant, 
8  Mo.  59;  Thompson  v.  Gaffey,  52 
Neb.  317,  72  N.  W.  314;  Low  v.  Con- 
necticut etc.  B.  Co.,  45  N.  H.  370; 
Harrison  v.  Tinker,  8  Jones  &  S.  (N. 
Y.  Super.)  544;  Whipple  v.  Farrelly, 
136  App.  Div.  587,  121  N.  Y.  Supp. 
117;  Allen  v.  Lowe,  19  Ohio  C.  C. 
353,  10  Ohio  Cir.  Dec.  353;  Lloyd  v. 
Kerley  (Tex.  Civ.  App.),  106  S.  W. 
696;  Cooper  v.  Gordon  (Tex.,  Civ. 
App.),  23  S.  W.  608;  Noyes  v.  Fitz- 
gerald, 55  Vt.  49;  Maney  v.  Hart,  11 
Wash.  67,  39  Pac.  268;  Kvammen  v. 
Meridean  M.  Co.,  58  Wis.  399,  17 
N.  W.  22;  Pfeil  v.  Kemper,  3  Wis. 
315;  Walker  Mfg.  Co.  v.  Knox,  136 
Fed.  334,  69  C.  C.  A.  160. 

49  Vilas    V.  Downer,   21    Vt.  419 
Eggleston  v.  Boardman,  37  Mich.  14 
Kentucky  Bank  v.  Combs,  7  Pa.  543 
Stanton  V.  Embrey,  93  U.  8.  557,  23 
L.  Ed.  983. 
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evidence,  witnesses  who  know  what  the  nsnal  fees  for  such 
services  are  in  the  locality  in  which  the  services  are  ren- 
dered, and  who  are  familiar  with  the  character  and  stand- 
ing of  the  attorney  who  renders  them,  and  with  the  services 
he  has  rendered,  are  competent  to  give  an  opinion  of  the 
value  of  such  services.  The  amount  that  should  be  re- 
ceived by  an  attorney  for  his  professional  services  in  any 
case  must  be  measured  by  the  fees  usually  obtained  by  at- 
torneys of  similar  experience  and  standing  for  like  ser- 
vices in  the  same  courts  or  in  the  same  vicinity  in  which 
the  services  are  rendered.®"  Beyond  the  usual  and  direct 
evidence  of  their  services  and  the  value  of  them,  the  cus- 
tomary charges  of  physicians  for  like  services  in  the  same 
locality  or  neighborhood  are  relevant.  In  other  respects 
also  the  law  regarding  extrinsic  evidence  of  the  value  of 
their  services  is  parallel  with  that  of  attorney.^^ 


BO  Fuller  V.  Stevens  (Ala.),  39 
South.  623;  Knight  v.  Euss,  77  Cal. 
410,  19  Pac.  698;  Nathan  v.  Brand, 
167  m.  607,  47  N.  E.  771 ; .  Eeynolds 
V.  McMillan,  63  111.  46;  McNiel  v. 
Bavidson,  37  lud.  336 ;  Eodfish  v.  Fox, 
23  Me.  90,  39  Am.  Dec.  611;  Calvert 
V.  Coxe,  1  Gill  (Md.),  95,  116;  Eggles- 
ton  V.  Boardman,  37  Mich.  14;  Allison 
V.  Scheeper,  9  Daly  (N.  Y.),  365; 
Christy  v.  Douglas,  Wright  (Ohio), 
485;  Thompson  v.  Boyle,  85  Pa.  477; 
Hamman  v.  Willis,  62  Tex.  507;  Vilas 
V.  Downer,  21  Vt.  419;  Cunning  v. 
Kemp,  22  Wis.  509;  Stanton  v.  Em- 
brey,  93  V.  S.  548,  23  L.  Ed.  983; 
Ward  V.  Kohn,  58  Fed.  462,  7  C.  C. 
A.  314,  which  contains  inter  alia  the 
following  clear  statement  of  Circuit 
Judge  Sanborn:  "In  the  absence  of  a 
contract  price,  attorneys  are  entitled 
to  receive  what  they  deserve  for  their 
services.  The  amount  of  their  com- 
pensation must  vary  with  the  place  in 
which  their  services  are  rendered,  for 
the  same  services  are  of  more  value  in 


a  large  and  prosperous  commercial  city 
than  in  a  small  country  town;  with 
the  character  and  standing  of  the 
lawyer  who  renders  them,  for  the  ser- 
vices of  an  attorney  of  ripe  experi- 
ence, great  learning,  eminent  ability, 
and  iigh  reputation  deserve  and  com- 
mand better  compensation  than  those 
of  the  tyro  in  the  profession;  with 
the  importance  of  the  matters  in- 
volved in  the  litigation,  for  the  same 
services  deserve  more  compensation 
where  life,  liberty,  character,  or  large 
amounts  of  property  are  at  stake  than 
where  but  a  few  dollars  are  in  dis- 
pute; and  with  the  results  attained, 
for  success  earns  a  better  reward  than 
failure." 

51  Jonas  v.  King,  81  Ala.  285,  1 
South.  591 ;  Trenor  v.  Central  Pac.  B. 
Co.,  50  Cal.  222;  Styles  v.  Tyler,  64 
Conn.  432,  30  Atl.  165 ;  Marion  Co. 
V.  Chambers,  75  Ind.  409;  Piper  v. 
Menifee,  12  B.  Mon.  (Ky.)  465,  54 
Am.  Dec.  547. 
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§  170  (167).    Direct  proof  of  intent,  motives  and  belief. 

It  is  a  grave  question  whether  the  most  satisfactory  mode 
of  proving  the  motives  or  intent  with  which  an  act  is  done 
is  to  show  the  facts  and  circumstances  accompanying  the 
act.  True,  that  formerly  it  was  the  only  way,  but  when, 
as  now,  the  evidence  of  the  parties  is  generally  available,  ' 
the  avowal  of  the  intention  becomes  of  necessity  a  material 
factor  in  enabling  a  tribunal  to  arrive  at  a  conclusion 
unhampered  by  all  the  speculations  which  surround  the  in- 
ferences to  be  drawn  from  acts  or  conduct.  The  sphere 
of  inquiry  is  diminished  in  size,  and  while  the  stated  motive 
is  by  no  means  conclusive,  it  has  the  salutary  eft'ect,  that 
if  the  jury  believe  it  to  be  the  truth  by  reason  of  its  being 
consistent  with  the  behavior  of  the  party,  their  search  for 
the  truth  is  sooner  ended,  while,  on  the  other  hand,  if  they 
disbelieve  it,  the  party  avowing  it  has  shut  off  the  right 
to  the  benefit  of  any  other  intention  which  might  other- 
wise have  been  ascribed  to  his  acts  and  of  which  he  would 
thus  wrongly  have  reaped  the  advantage.  It  is  not  rele- 
vant for  a  witness  to  state  the  motives  or  intentions  of 
another  person.^^  It  has  been  held  in  a  few  cases  that  a 
party  cannot  state  directly  his  own  motives  or  intent ;  that 
such  testimony  cannot  be  directly  contradicted  and  because 
it  must  often  be  of  little  value,  th^  proof  must  consist  of 
the  surrounding  circumstances  which  illustrate  the  nature 
of  the  act.^^  These  cases,  however,  need  no  longer  weigh 
with  the  lawyer,  except  that  in  Alabama  they  are  still  law 
on  the  ground  that  such  testimony  is  not  susceptible  of 
contradiction."*    In  Alabaina,  however,  they  recognize  cer- 

52  Cihak  V.  Klekr,   117   111.   643,  7  nolds,   79    Ala.    497;     MeCormick   v. 

N.  E.  Ill;    Manufacturers'  Bank    v.  Joseph,    77    Ala.    236;    Whizenant   v. 

Koch,   105   N.   Y.   630,   12  N.   E.   9;  State,  71  Ala.  383;  Burke  v.  State,  71 

State   V.   Kilburn,   16   Utah,   187,   52  Ala.  377;  Wheless  v.  Rhodes,  70  Ala. 

Pac.   277;     State    t.   Carrington,    15  419;   Leland  v.  Converse,   181  Mass. 

Utah,  480,  50  Pao.  526;  Durrenee  v.  487,  63  N.  E.  939;  Bolen  v.  State,  26 

Northern  Nat.  Bank,  117  Ga.  385,  43  Ohio  St.  371;  Haywood  v.  Foster,  16 

S.  E.  726;  State  t.  Pierce,  85  Minn.  Ohio,  88. 

101,  88  N.  W.  417.  54  A  long  list  of  cases,  among  the 

5S  McKown    y.  Hunter,  30    N.  Y.  latest  being  Arnold  v.  Gofer,  135  Ala. 

625;  Alabama  Fertilizer  Co.  t.  Bey  364,  33  South.  539;  Merchants'  Bank 
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tain  modifications  to  their  general  rule  that  a  witness  can- 
not testify  to  his  uncommunicated  motives  or  intentions. 
There  is  an  exception  to  the  rule,  to  the  effect  that,  where 
a  witness  is  sought  to  be  impeached  by  showing  by  him  on 
cross-examination  that  he  has  made  contradictory  state 
ments,  he  may  be  asked  in  rebuttal  why  he  made  the  state- 
ments in  question.^^  And  in  a  later  case^®  it  was  held  that 
on  the  cross-examination  of  the  defendant,  who  was  exam- 
ined as  a  witness  on  his  own  behalf,  when,  he  was  asked, 
"What  did  you  have  the  gun  for?"  it  was  legitimate  to 
make  the  inquiry,  his  motive  being  proper  to  be  inquired 
of.  It  is  also  held  there  that  claiming  adverse  possession 
is  a  fact  and  not  a  statement  of  mental  attitude  or  undis- 
closed intention.^''  In  the  remainder  of  the  states  there 
seems  to  be  a  complete  abandonment  of  a  doctrine  which 
is  unsound  and  illogical.  The  reason  why  a  person  did  a 
certain  act  may  be  most  difficult  to  gather  from  his  acts — 
perhaps  impossible — and  where  equivocal  acts  are  charged 
to  him  as  having  been  done  with  a  malevolent  intention, 
his  protection  may  often  lie  in  a  statement  of  what  actu- 
ated him  in  the  line  of  conduct  which  is  the  subject  of  in- 
quiry. At  this  date  it  is  the  prevailing  rule,  sustained  by 
the  great  weight  of  authority,  that  whenever  the  motive, 

V.  Acme  Lumber  etc.  Co.,  160  Ala.  435,  which  he  is  narrating.     His  meaning 

49  South.  782;  Broyles  v.  Central  etc.  must  be  gathered  from  the  import  of 

E.  Co.,  166  Ala.  616,  139  Am.  St.  Rep.  the  language,  without  the   aid   of    a 

50,  52  South.  81;  Bush  v.  State,  168  subsequent    explanation   of    his    own 

Ala.  77,  53  South.  266;   Birmingham  language:     Haywood     v.    Foster,     16 

E.  etc.  Co.  V.  Humphries   (Ala.),  55  Ohio,  88;  Bolen  y.  State,  26  Ohio  St. 

South.  307;  Molntyre  v.  State  (Ala.),  371. 

55     South.     639;    Weaver     v.    State  55  Johnson  v.  State,  102  Ala.  1,  16 

(Ala.),  55  South.  956.     So  in  Ohio,  a  South.  99;  Campbell  v.  State,  23  Ala. 

person  on  trial  for  assault  with  intent  44,   76 ;   Williams  v.   State,   123   Ala. 

to  murder  cannot    testify  as  to    the  39,  26  South.  521. 

intent  with  which    he  made  the   as-  56  Hill    v.    State,    156    Ala.  3,  46 

sault,  at  least  without  showing  that  it  South.  864. 

was  thereby  intended  to  disprove  the  67  Dorian  v.  Westervitch,  140  Ala. 

felonious  intent  charged.     And  a  wit-  283,  103  Am.  St.  Eep.  35,  37  South. 

nesa  cannot  testify  as  to  what  he  in-  382;     Hardy  t.   Eandall     (Ala.),   55 

tended,  or  his  motive  in  asking  ques-  South.  997. 

tiona  of    another,  in  a    conversation 
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intention  or  belief  of  a  person  is  relevant  to  the  issue,  it  is 
competent  for  such  person  to  testify  directly  upon  that 
point,  vfhether  he  is  a  party  to  the  suit  or  not.  To  state 
the  rule  in  another  form,  when  the  motive  of  a  witness  in 
performing  a  particular  act  or  in  making  a  particular 
declaration  becomes  a  material  issue  in  a  cause  or  reflects 
important  light  upon  such  issue,  he  may  himself  be  sworn 
in  regard  to  it,  notwithstanding  the  diminished  credit  to 
which  his  testimony  may  be  entitled  as  coming  from  the 
mouth  of  an  interested  witness.^*  It  is  hardly  necessary 
to  add  that  such  testimony  is  not  conclusive  as  against  the 
facts  and  circumstances  which  tend  to  illustrate  the  motive 
or  intent.^^  It  is  an  important  qualification  of  the  rule 
that  testimony  of  this  character  should  not  be  received  to 
change,  the  import  of  a  contract,  as  to  the  terms  of  which 
there  is  no  dispute,  or  in  violation  of  the  rule  which  for- 
bids the  admission  of  parol  testimony  to  vary  written  in- 


B8  Watson  T.  Chesire,  18  Iowa, 
202,  87  Am.  Dec.  382;  Berkey  .. 
Judd,  22  Minn.  287 ;  Anderson  '  v. 
Wehe,  62  Wis.  401,  22  N.  W.  584; 
Germania  Hre  Ins.  Co.  v.  Stone,  21 
Fla.  555;  Snow  v.  Paine,  114  Mass. 
520;  Thurston  t.  Cornell,  38  N.  Y. 
281;  Over  v.  Sehiffling,  102  Ind.  191, 
26  N.  E.  91;  Kerrains  v.  People,  60 
N.  Y.  221-,  19  Am.  Eep.  158;  Roddy 
V.  Finnegan,  43  Md.  490;  Cortland 
County  Superintendent  v.  Superin- 
tendent etc.,  44  N.  Y.  22 ;  Norris  t. 
Morrill,  40  N.  H.  395;  Wheelden  v. 
Wilson,  44  Me.  11.  Before  the  stat- 
ute making  parties  competent  wit- 
nesses, the  ordinary  way  to  prove  their 
intent  or  understanding  was  by  eir- 
cumsta,ntial  evidence.  But  now  that 
the  party  himself  is  admitted  to  tes- 
tify, there  is  no  reason  for  confining 
his  testimony  to  a  variety  of  circum- 
stances tending  to  show  his  purpose  or 
understanding,  when  he  knows  and  can 
testify  directly  what  that  purpose  or 


understanding  was:  Delano  v.  Good- 
win, 48  N.  H.  203,  97  Am.  Dec.  601; 
citing  Hale  v.  Taylor,  45  N.  H.  405; 
Fisk  V.  Inhabitants  of  Chester,  8 
Gray  (Mass.),  506;  Thacher  v.  Phin- 
ney,  7  AUen  (Mass.),  146;  Lombard 
V.  Oliver,  7  Allen  (Mass.),  155;,  Sey- 
mour V.  Wilson,  14  N.  Y.  567;  Berk- 
ey V.  Judd,  22  Minn.  287;  City  Nat. 
Bank  v.  Jordan,  139  Iowa,  499,  117 
N.  W.  758;  Bowers  v.  Atchison  etc. 
Co.,  82  Kan.  95,  107  Pac.  777.  See 
notes  to  Gardom  v.  Woodward,  21 
Am.  St.  Rep.  314;  Jarrell  v.  Young 
etc.  Co.,  23  L.  E.  A.,  N.  S.,  867;  Fleet 
V.  Tichenor,  34  L.  E.  A.,  N.  S.,  323. 
See  note  on  "Testimony  of  Voter  as 
to  His  Intention  in  Casting  Ballot," 
Basterbrooks  v.  Atwood,  Ann.  Cas. 
1912A,  296. 

59  People  V.  Farrell,  31  Cal.  576; 
Wilson  V.  Noonan,  35  Wis.  355 ;  Plank 
V.  Grimm,  62  Wis.  251,  22  N.  W.  470 ; 
Griffin  v.,  >[arquardt,  21  N.  Y.  121. 
The  court,  in  Anderson  v.  Weh«,  62 
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straments.®"  The  eases  cited  in  the  nest  section  show  that 
the  rule  under  discussion  applies  alike  to  civil  and  crim- 
inal cases. 

§  170a  (167).  Same— Illustrations.— The  following  may 
be  taken  as  types  of  the  application  of  the  rule  to  various 
classes  of  cases,  and  under  numerous  different  circum- 
stances. In  actions  for  malicious  prosecution  it  is  compe- 
tent to  ask  the  defendant,  he  being  a  witness  in  his  own 
behalf,  if  at  the  time  he  instituted  the  prosecution  com- 
plained of  he  believed  that  the  claim  upon  which  the  same 
was  founded  was  a  valid  and  legal  claim  against  the  per- 
son prosecuted,  and  he  may  also  be  allowed  to  testify  that 
he  acted  in  good  faith,  and  had  no  malice  or  ill-feeling 
against  the  plaintiff,  and  he  may  further  testify  as  to  his 
motive  in  instituting  the  prosecution  complained  of;  or  in 
such  action  the  defendant  may  testify  that  when  he  made 
complaint  against  the  plaintiff  for  perjury  he  believed  him 
to  be  guilty  of  the  charge  against  him.®^  A  belief  in  the 
guilt  of  the  plaintiff  as  to  the  offense  charged  is  one  of  the 
relevant  and  pertinent  facts  to  be  shown  by  the  defendant 
in  support  of  his  claim  of  probable  cause  in  making  the 
accusation.  Nor  can  it  be  claimed  that  in  addition  to  proof 
of  his  honest  belief  in  the  guilt  of  the  plaintiff,  it  is  not 
equally  pertinent  on  the  distinct  issue  of  malice  for  the 
defendant  to  show  such  belief  and  his  reason,  motive  and 
good  faith  in  making  the  criminal  charge.  As  a  general 
proposition,  the  right  of  a  defendant  to  present  evidence 
on  these  matters  as  bearing  on  the  issues  of  probable  cause 
and  malice  may  not  be  disputed,  and  the  only  question  is. 

Wis.  402,  22  N.  W.  584,  said:  "It  is  231;  Cake  v.  Pottsville  Bank,  116  Pa. 

true  that  this  court,  as  well  as  many  264,  2  Am.  St.  Rep.  600,  9  Atl.  302; 

other  courts,  holds  that,  upon  a  ques-  Spencer  7.  Colt^  89  Pa.  314;  Browne 

tion  of  intent  with  which  an  act  was  v.   Hickie,   68   Iowa,  330,   27  N.   W. 

done,   the   party   doing   the   act   may  276;  Quimby  v.  Morrijl,  47  Me.  ,470; 

testify  directly;  but  it  has  never  been  Thomas  v.  Loose,  114  Pa,.  35,  6  Atl. 

held   that   such   direct   negative  tegti-  326. 

mony   must   necessarily   outweigh   the  61  Vansickle  v.  Brown,  68  Mo.  627; 

evidence   of   facts   and   circumstances  ■  HeSip  v.  Parrish,  104  Ind.,  36,  3;  N.  B; 

tending  to  prove  such  intent.''  549;    MeKown  v.   Hunter,   30  N.   Y. 

60  Dillon    V.    Anderson,    43    N.    T.  625. 
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Must  the  state  or  condition  of  mind  of  the  defendant,  re- 
specting belief,  motive  and  good  faith,  be  restricted  to 
proof  of  acts  and  circumstances  accompanying  or  surround- 
ing the  accusation ;  or,  in  addition  thereto,  is  the  defendant 
a  competent  witness  to  testify  directly  respecting  them? 
Under  the  uniform  rule  of  the  authorities  he  unquestion- 
ably is.®2  The  rule  is  well  settled  that  where  the  malice, 
intent  or  motive  of  the  party  is  under  the  issues  in  the  case 
a  material  fact  to  be  established,  the  testimony  of  the  party 
himself  directly  to  the  point  is  competent  evidence  to  prove 
it.*^    As  to  whether  or  not  an  assignment,  transfer,  or  sale 


«2  Runo  V.  Williams,  162  Gal.  444, 
122  Pac.  1082.  The  two  essential 
facts  which  must  concur  to  support  an 
action  for  malicious  prosecution  are 
want  of  probable  cause  and  malice 
and  the  burden  of  proving  both  is 
upon  the  plaintiff.  Malice  in  fact  is 
really  the  foundation  of  the  action 
and  is  usually  the  pivotal  point  upon 
which  the  action  turns.  It  is  always 
a  fact  directly  in  issue.  Its  exist- 
ence may  be  inferred  by  the  jury  from 
want  of  probable  cause  for  the  prose- 
cution or  from  acts  or  declarations 
of  the:  defendant  expressing  or  indi- 
cating prejudice,  ill-will  or  malicious 
motive  in  the  matter  of  the  prosecu- 
tion. The  want  of  probable  cause 
does  not  raise  a  legal  presumption  of 
malice;  the  law  presumes  nothing  on 
that  issue  any  more  than  it  does  on 
any  other  issue  of  fact  in  a  civil  ac- 
tion. The  jury  may,  however,  if  they 
find  that  there  was  no  probable  cause 
for  the  prosecution,  infer  malice  there- 
from, although  malice  is  not  a  neces- 
sary inference  to  be  deduced  there- 
from. But  in  whatever  way  it  may 
be  proven,  whether  by  inference  from 
want  of  probable  cause  or  by  acts  or 
declarations  of  the  defendant  mani- 
festing prejudice  or  ill-will,  it  must 
be  proven  as  a  fact.  This  being  true, 
and  it  being  equally  true  that  what- 


ever the  plaintiff  must  prove,  the  de- 
fendant may  disprove,  the  latter  has 
an  unquestioned  right  to  introduce 
any  competent  evidence  to  show  that 
he  had  probable  cause  for  instituting 
the  criminal  prosecution  or  that  even 
if  he  did  not  have,  he  was  not  actu- 
ated by  malice  in  doing ,  so.  It  is  to 
be  noted  in  this  connection  that  in 
support  of  the  defense  of  probable 
cause,  it  must  appear  that  the  defend- 
ant had  reasonable  grounds  .to  believe, 
and  that,  in  fact,  he  did  believe,  the 
charge  he  made  was  well  founded.  It 
is  not  sufficient  that  the  facts  and 
circumstances  were  such  as  would  lead 
a  reasonable  and  prudent  man  to  be- 
lieve that  the  offense  charged  was 
committed,  but  it  must  also  appear 
that  he  acted  upon  them  in  an  honest 
and  reasonable  belief  that  the  defend- 
ant was  guilty.  Probable  cause  is,  in 
effect,  the  concurrence  of  the  belief 
of  guilt  with  the  existence  of  facts 
and  circumstances  reasonably  war- 
ranting the  belief:  Harkrader  v. 
Moore,  44  Cal.  144;  Dawson  v. 
Schloss,  93  Cal.  194,  29  Pae.  31. 

63  Mowry  v.  Raabe,  89  Cal.  606,  27 
Pac.  157;  Fleet  v.  Tiehenor,  156  Cal. 
343,  104  Pac.  458;  Walker  v.  Chanslor, 
153  Cal.  118,  126  Am.  St.  Eep.  61, 
17  L.  E.  A.,  N.  S.,  455,  94  Pac.  606; 
Barnhart  v.  Pulierth,  93  Oal.  497,  29 
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of  property  was  made  to  hinder,  delay,  or  defraud  credi- 
tors, it  is  competent,  when  the  assignor  or  seller  is  a  wit^ 
ness,  to  inquire  of  him  whether  or  not,  in  making  the  sale, 
assignment,  or  transfer,  he  intended  to  delay  or  defraud 
his  creditors.®*  The  rule  is  thus  laid  down  in  an  oft-quoted 
Michigan  case:  "It  is  alleged  as  error  that  the  court  al- 
lowed the  assignor  to  answer  what  his  intentions  were  in 
making  the  assignment.  The  main  inquiry  in  the  case  was 
concerning  this  intention.  Intention  is  generally  proved 
by  circumstances,  because  ustially  there  is  no  other  mode 
of  proof.     But  when  the  only  person  who  knows  the  facts 


Pae.-SO;  Kyle  v.  Craig,  125  Cal.  107, 
57  Pac.  791.  The  direct  testimony 
of  the  defendant  as  to  his  belief, 
motiTe  and  inten/t  in  making  a  crim- 
inal charge  is  competent  evidence  on 
the  question  of  malice  in  fact,  and 
pertinent  also  to  his  defense  of  the  ex- 
istence of  probable  cause  for  the 
prosecution. 

The  general  rule  announced  is  ap- 
plied in  numerous  cases  where  the 
actions  were  for  malicious  prosecu- 
tion and  the  questions  put  to  the  de- 
fendants were  practically  identical. 
In  the  following  eases  the  direct  ques- 
tion put  to  the  defendant  was  whether 
when  he  made  the  complaint  he  be- 
lieved it  to  be  true  or  believed  plain- 
tiff guilty:  Spalding  v.  Lowe,  56  Mich. 
366,  23  N.  W.  46;  Garrett  v.  Mann- 
heimer,  24  Minn.  193;  Sparling  v. 
Conway,  75  Mo.  510;  Turner  v. 
O'Brien,  5  Neb.  542;  McKown 
T.  Hunter,  30  N.  Y.  622;  White  v. 
Tucker,  16  Ohio  St.  468.  In  the  fol- 
lowing cases  the  direct  inquiry  was 
made  to  defendant  as  to  his  motive  in 
making  the  charge:  Flickinger  v. 
Wagner,  46  Md.  600;  Leake  v.  Oar- 
lisle,  75  N.  Y.  Supp.  382 ;  Sehwarting 
V.  Van  Wie  etc.  Co.,  60  App.  Div. 
475,  69  N.  Y.  Supp.  978.  In  others 
the  direct  inquiry  put  to  the  defend- 
ant was  whether  in  making  the  charge 


he  was  actuated  by  malice  or  ill-wiU: 
Coleman  v.  Henrich,  2  Mack.  (D.  0.) 
189;  Campbell  v.  Baltimore  &  0.  E. 
E.  Co.,  97  Md.  341,  55  Atl.  532;  Mc- 
Cormack  v.  Perry,  47  Hun  (N.  Y.), 
71;  Heap  v.  Parrish,  104  Ind.  36,  3 
N.  B.  549.  In  the  case  of  Van  Sickle 
v.  Brown,  68  Mo.  627,  the  direct  ques- 
tion asked  of  defendant  was  whether 
he  acted  in  good  faith  in  making  the 
charge,  and  in  Sherburne,  Admr.,  etc. 
V.  Eodman,  51  Wis.  479,  8  N.  W.  414, 
the  court  was  considering  rulings 
upon  direct  questions  asked  the  de- 
fendant uipon  all  of  the  above  mat- 
ters in  the  same  manner  in  which  they 
were  directed  to  the  defendant  in  this 
case:  Euno  v.  Williams,  sitpra. 

64  Seymour  v.  Wilson,  14  N".  T.  567 ; 
Germania  Fire  Ins.  Co.  v.  Stone,  21 
Fla.  555 ;  Sedgwick  v.  Tucker,  90  Ind. 
271;  Snow  V.  Paine,  114  Mass.  520; 
Manufacturers'  etc.  Bank  v.  Koch, 
105  N.  Y.  630,  12  N.  E.  9;  Miner  v. 
Phillips,  42  111.  123 ;  Shoekey  v.  Mills, 
71  Ind.  288,  36  Am.  Eep.  196;  Gardom 
v.  Woodward,  44  Kan.  758,  21  Am. 
St.  Eep.  310,  25  Pac.  199;  Wilson 
V.  Clark,  1  Ind.  App.  182,  27  N.  E. 
310;  Stearns  v.  Gosselin,  58  Vt.  38, 
3  Atl.  193;  Thacher  v.  Phinney,  7 
Allen  (Mass.),  146;  Forbes  v.  WaUer, 
25  N.  Y.  430. 
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is  accessible  as  a  witness,  Ms  answer  must  necessarily  be 
more  direct  evidencie  than  any  otber;  and  if  there  is  any 
reason  to  suspect  his  candor,  the ;  jury  can  make  all  the  al- 
lowances called  for  by  his  position  and  demeanor.  The 
evidence  was  admissible. "^^  When  the,  good  faith  of  a 
purchase  is  sought  to  be  impeached  as  against  creditors, 
the  purchaser  may  be  examined  as  to  the  intention  with 
which  it  was  made.  A  party  charged  with  having  obtained 
a  contract  by  means  of  misrepresentations  may  testify  that 
he  acted  in  good  faith  in  making  them.  Again,  where  a 
mortgage  is  assailed  on  the  ground  that  it  was  made  to 
hinder,  delay,  and  defraud  the  creditors  of  the  mortgagor, 
the  mortgagee  may  testify  as  to  the  motive  which  induced 
him  to  take  the  mortgage.®*  The  same  principle  must 
apply  to  the  "understanding"  of  a  party  relative  to  the 
meaning  or  effect  of  a  contract.  To  prove  a  contract,  it 
must  be  shown  (except  in  cases  where  the  doctrine  of 
estoppel  applies)  that  both  parties  have  understandingly 
assented  to  the  same  thing  in  the  same  sense.®^  But 
although  the  issue  on  trial  is  whether  there  has  been  a  cpn- 
currence  in  understanding  of  two  parties,  yet  it  is  not  im- 
proper to  prove  separately  the  understanding  of  each.®^ 
On  the  question  as  to  whether,  or  not  a  deed  was  signed  by 
a  grantor  with  knowledge  of  its  contents,  his  testimony 
that  he  never  intended  to  convey  his  land  to  the  grantee 
named  in  the  deed  is  admissible.  So  a  party  to  a  deed 
may  testify  that  he  executed  it  in  good  faith,  when  its 
validity  is  in  issue.**  On  an  issue  as  to  whether  or  not 
land  has  been  dedicated  to  a  public  use,  the  intention  to 

85  Watkins  t.  Wallace,  19  Mich.  56,  Thurston  v.  Cornell,  38   N.  Y.   281 ; 

75.  Perry  v.  Porter,  121  Mass.  522. 

es  Bedell  v.  Chase,  34  N.  Y.  386;  "''  ^  Parsons  on  Contracts,  4th  ed., 

Phelps  ».  George's  Creek  etc.  Co.j  60  ^^^^• 

Md.  536;  Wheelden  v.  Wilson,  44  Me.  *^  ^^^    ^^^^  "■  Baylor,  45    N.  H. 

11;  Thaeher  v.  Phinney,  supra j  Blossi  ^°^'  ^°'^'  ^'^^^'"o  ^-  Goodwin,  48  N.  H. 

V.  Chicago  &  N.  W.  Ry.  Co.,  144  Iowa,  2"^'  ^'^  "*■'"•  '^^'^-  ^O^- 

697,  123  N.  W.  360;   Frost  v.  Rose-  "^  Thaeher    v.    Phinney,    7    Allen 

crans,  66  Iowa,  405,  23  N.  W.  895;  (Mass.),   146;    Perry  t.  Porter,   121 

Mass.  522. 
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dedicate  or  not  to  dedicate,  on  tlie  part,  of  tlie  owner  of  the 
land,  is  a  prime  element  in  determining  whether  there  has 
been  a  dedication  in  fact,  and  such  owner  may  testify  as 
to  what  his  intention  really  was.''*'  Where  the  validity  of 
a  chattel  mortgage  is  assailed  on  the  ground  of  fraud,  the 
mortgagee  may  testify  that  he  did  not  know  that  it  was 
made  by  the  mortgagor  with  intent  to  defraud  his  creditors, 
and  that  he  himself  had  no  such  motive  in  taking  it.'^'^  One 
may  testify  to  his  intent  in  making  a  certain  payment.''^ 
In  an  action  to  obtain  a  reconveyance  of  land  deeded  by  a 
brother  to  a  sister  without  consideration,  it  is  competent 
for  the  plaintiff  to  testify  that  in  making  the  deed  of  gift 
to  his  sister  he  relied  upon  her  promise  to  reconvey  the 
property  to  him,  and  that  he  had  no  legal:  advice  regard- 
ing its  execution,  except  the  advice  given  him  by  his  sis- 
ter's attorney^*  While  on  an  issue  involving  "good 
faith"  a  party  may  testify  as  to  his  mental  state,  the  jury 
are  not  concluded  by  what  he  says  in  reference  thereto,  but 
may  test  its  truthfulness  by  comparing  such  claim  with  all 
the  circumstances  attending  the  transaction.^*.  Whenever 
the  question  of  intent  is  material  in  determining  the  ques- 
tion of  domicile  or  residence,  as  for  voting  or  other  pur- 
poses, the  party  in  interest  may  testify  as  to  the  intent 
with  which  he  removed  from  one  place  to  another.'^  In 
the  trial  of  criminal  cases,  it  is  a  general  rule  that  where 
the  intent  is  an  essential  element  to  constitute  the  crime 
for  which  the  prisoner  is  on  trial,  he  has  the  right  to  tes- 
tify as  to  his  intent  in  doing  any  act  which  is  claimed  to 
prove  criminal  intent.''®  Before  defenclants  in  criminal 
cases  were  permitted  to  testify  in  their  own  behalf,  there 

70  Bidinger  v.  Bishop,  76  Ind.  244.  ■?»  Lombard     v.     Oliver,     7     Allen 

Tl  Frost  V.  Eoseerans,  66  Iowa,  405,  (Mass.),  155;  Fisk  v.  Inhabitants  of 

23  N.  W.  895.  Chester,  8  Gray   (Mass.), "506;   Ken- 

72  Stearns  v.   Gosselin,   58   Vt.   38,  nedy  v.  Eyall,  67  N.  Y.  379;  Albion 
3  Atl.  193.  T.  Maple  Lake,  71  Minn.  503,  74  N. 

73  Fagan  v.  Lentz,  156  Cal.  681,  20  W.  282. 

Ann.  Gas.  221,  105  Pac.  951.  ^S  Kerrains  v.  People,  60  N.  Y.  221, 

74  Thompson  v.  Glover,  120  Ga.  440,      19  Am.  Eep.  158;  People  t.  Farrell, 
47  S.  E.  935.  31  CaL  576, 
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was  no  means  of  ascertaining  the  intent  with  which  they 
did  an  J-  particular  act,  except  as  it  could  be  inferred  from 
the  facts  and  circumstances  attending  it.  The  intent,  how- 
ever, was  always  a  fact  necessary  to  be  established,  where 
it  constituted  an  essential  element  in  the  crime  charged. 
Now  that  defendants  are  permitted  to  testify  in  their  own 
behalf,  there  can  be  no  valid  reason  assigned  why  they 
should  not  be  allowed  to  testify  to  the  intent  with  which 
any  act  was  done,  where  such  intent  is  a  fact  necessary  to 
be  ascertained.  The  rule  has  been  applied  on  the  trial  of 
an  indictment  for  assault  and  battery  with  intent  to  com- 
mit a  felony,  where  the  defendant  was  allowed  to  testify 
as  to  what  was  his  intention  in  committing  the  assault  ;'''^ 
and  in  cases  of  rape.''^  In  the  trial  of  an  indictment  for 
larceny,  the  defendant  may  testify  as  to  what  his  intention 
was  at  the  time  that  the  goods  came  into  his  possession,  in 
regard  to  converting  them  to  his  own  use.'^^  In  trespass 
quare  clausum,  where  the  malice  of  the  defendant  may  be 
ground  for  exemplary  damages,  he,  being  a  competent  wit- 
ness, may  testify  what  his  motive  and  purpose  was  in 
doing  the  acts  complained  of.***  On  the  trial  of  a  charge  of 
obtaining  goods  or  property  by  means  of  false  pretenses, 
with  intent  to  defraud,  the  defendant  may  testify  as  to  the 
intent  with  which  he  received  the  goods  or  property.*^  On 
a  trial  for  manslaughter  ensuing  from  a  blow  which  de- 
fendant seeks  to  justify  as  self-defense,  his  testimony  that 
he  only  intended  to  hit  the  shoulder,  and  not  the  head,  of 

TT  Greer  V.  State,  53  Ind.  ,420;  Ross  Because  the  .intent    is    a  fact  which 

V.  State,  116  Ind.  495,  19  IT.  E.  451.  cannot,  in   the   nature   of   things,   be 

78  Greer    v.   State,    53     Ind.    420;  positively    known    to    others,    and    is 

Brown  v.  State,  127  Wis.  193,  7  Ann.  hence    a    matter    about    which    other 

Cas.  258,  106  N.  W.  536.  witnesses     cannot      directly     testify, 

TS  White  V.  State,  53  Ihd.  5?5.     In  does  not,   in   our   opinion,   affect   the 

this  ease  the  court  said:  "In  a  crim-  rule  above  laid  down  as  to  the  com- 

inal  case,  the  intent  is  a  fact  known  peteney  of  the  defendant  in  that  re- 

to  and  peculiarly  within  the  knowledge  spect." 

of  the  defendant,  and  we  see  no  well-  80  Norris  v.  Morrill,  40  N.  H.  395. 

founded  reason  why  he  may  not  tes-  81  People  v.  Baker,  96  N.  Y.  340; 

tify  concerning  it,  as  he  might  to  any  Over  v.   SchifBing,   102   Ind.    191,   26 

other  fact  of  which  he  has  knowledge.  N.  E.  91. 
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the  deceased,  is  competent  on  the  ground  of  justification, 
though  incompetent  as  to  his  implied  intent  to  kill  by  the 
blow.*^  A  person  on  trial  for  assault  with  intent  to  mur- 
der is  competent  as  to  the  purpose  for  which  he  procured 
the  instrument  with  which  he  committed  the  assault.^*  A 
defendant  charged  with  murder  may  testify  whether,  at 
the  time  he  discharged  his  pistol  at  the  deceased,  he  did  or 
did  not  believe  that  his  life  was  in  danger,  or  that  he  might 
receive  great  bodily  harm,  to  show  the  condition  of  his 
mind,  and  to  establish  justification.^*  In  a  case  where  a 
note  was  attacked  for  usury,  the  court  said:  "The  only  re- 
maining question  arises  upon  the  admission  of  the  plain- 
tiff's evidence  as  to  what  her  intention  was  in  stipulating 
for  the  extra  compensation  reserved,  and  here  I  cannot 
doubt  the  correctness  of  the  ruling  of  the  court.  We  have 
seen  that  the  whole  case  was  resolved  into  a  question  of 
fact  for  the  jury,  viz.,  What  was  the  intention  of  the  plain- 
tiff in  reserving  this  sum  of  $21.50'?  Not,  it  must  be  ob- 
served, whether  she  intended  to  take  usury;  for  the  law 
defines  what  usury  is,  and  whether  it  be  taken  intention- 
ally or  ignorantly  is  immaterial.  But  whether  it  was 
intended  as  compensation  for  the  loan,  or  as  compensation 
for  trouble  and  expense  incurred  in  collecting  the  money 
to  be  loaned,  was  precisely  the  question  of  fact  for  the 

.82  Commonwealth  v.  Woodward,  102  cannot     testify    for     want     of    the 

Mass.  155.  requisite    knowledge;    and    the    prin- 

83  Kerrains  v.  People,  60  N.  Y.  221,  ciple  of  the  common  law  is  extended 

19  Am.  Eep..  158;   Fenwick  v.  State,  to  a  party  testifying  as  a  witness  for 

63  Md.  239.               '  himself,  because  such  evidence  is  not 

S4  Alexander  v.  State,  118  Ga.  26,  susceptible     of     contradiction:     Ala- 

44  S.  E.  851;  State  v.  Harrington,  12  bama   etc.    Co.   v.   Reynolds,   79   Ala. 

Nev.   126.     The  only  states  in  which  497;    McCorraick   v.   Joseph,   77   Ala. 

a  contrary  rule  to  that  enunciated  in  236;    Whizenant    v.    State,    71    Ala. 

the  majority  of  the  cases  mentioned  383;    Burke   v.    State,   71    Ala.  "377; 

above  is  held  to  prevail,  so  far  as  we  Wheless  v.  Ehodes,  70  Ala.  419.     The 

have  been  able  to  learn,  are  Alabama  rule   is   there    applied    to    civil    and 

and  Ohio.     In  the  former  state,  the  criminal    cases     alike,     although    the 

doctrine     is     well     settled     that     the  fact  is  recognized    that    a    different 

motive   or  intent  with  which   an   act  doctrine  prevails  in  nearly  all  of  the 

is  done  or  refused  to  be  done  is  an  remaining  states  of  the  Union, 
inferential  fact,  to    which   a   witness 
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jury ;  and  the  law  is  now  well  settled,  under  the  rule  admit- 
ting parties  to  testify  in  their  own  behalf,  that,  where  the 
character  of  the  transaction  depends  npon  the  intent  of  the 
party,  it  is  competent,  when  that  party  is  a  witness,  to  in- 
quire of  him  what  his  intention  was.  The  answer  to  such 
question  is,  of  course,  not  conclusive,  but  to  be  weighed 
and  considered  by  the  jury,  with  the  other  evidence  in 
the  case,  in  passing  upon  the  question  of  actual  in- 
terest. "^^  On  a  charge  of  selling  liquor  to  minors,  it  was 
ruled  that  the  question,  "Did  you  intend  to  do  that  which 
the  law  prohibits  ? ' '  would  not  have  been  improper.  Before 
defendants  in  criminal  cases  were  permitted  to  testify  in 
their  own  behalf,  there  were  no  means  of  ascertaining  the 
intent  with  which  they  did  any  particular  act  except  as  it 
could  be  inferred  from  the  facts  and  circumstances  attend- 
ing it.  The  intent,  howevfjr,  was  always  a  fact  necessary 
to  be  established  where  it  constituted  an  essential  element 
in  the  crime  charged.  Now  that  defendants  are  permitted 
to  testify  in  their  own  behalf,  there  can  be  no  valid  reason 
assigned  why  they  should  not  be  allowed  to  testify  to  the 
intent  with  which  any  act  was  done,  where  such  intent  is 
a  fact  necessary  to  be  ascertained.  It  is  believed  that  there 
is  no  authority  holding  that  thej''  may  not  do  so.^^  In 
an  action  for  libel,  the  intent  of  the  plaintiff  in  doing  an 
act  being  material,  it  was  proper  to  ask  what  it  was.^''  In 
an  action  for  slander  it  is  proper  to  allow  the  defendant, 
both  to  show  absence  of  actual  malice  for  the  purpose  of 
avoiding  exemplary  damages,  and  under  the  defense  of 
privileged  communications,  to  testify  as  to  whether  or  not 
she  was  actuated  in  anything  she  had  said  or  done  by  any 
wish  or  desire  or  design  or  purpose  to  injure  the  plaintiff. 
Such  testimony  is  competent  and  relevant,  and  not  imma- 
terial, although  the  jury  or  trial  judge  is  not  bound  to 

85  Thurston   v.    Cornell,   38    N.    Y.  v.  State,  53  Ind.  420;  White  v.  State, 
281-287.  53  Ind.  595. 

86  Rosa  V.   State,  116  Ind.   497,  19  87  Over  v.  Schiffling,  102  Ind.  191, 
N.  B.  451.     See,'  also,   7   Grim.   Law  26  N.  E.  91. 

».  273;  22  Cent.  L.  J.  271;  Greer 
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believe  it.'*  In  an  action  by  the  representatives  of  a  de- 
ceased wife  against  the  husband  for  the  amount  of  a 
certificate  of  deposit  in  her  name  but  kept  by  him,  a  state- 
ment of  his  indention  to  make  a  gift  of  it  or  otherwise  is 
relevant.^®  The  cases  cited  will  be  found  to  bear  upon  the 
occasions  in  most  general  use,  but  we  append  others  in  the 
note  which  will  be  found  useful  in  support."" 


88  Fleet  V.  Tichenor,  156  Cal.  343, 
104  Pao.  458;  Bertelsen  v.  Bertelsen, 
7  Cal.  App.  258,  94  Pac.  80;  Dorn 
V.  Cooper,  139  Iowa,  742,  16  Ann. 
Cas.  744,  118  N.  W.  35.  This  ease 
contains  a  very  useful  summary:  1. 
When  intent,  motive,  or  malice  is 
directly  in  issue,  a  party  may  testify 
directly  to  his  intent  or  purpose,  and, 
if  malice  be  involved,  to  his  friendly 
feelings  toward  the  other  party.  2. 
But  he  cannot  testify  to  another's  in- 
tent, as  that  would  be  a  mere  infer- 
ence or  conclusion.  3.  In  a  libel  case 
it  is  held  almost  without  exception 
that  the  defendant  may  testify  to  his 
lack  of  malice  and  that  his  feelings 
toward  plaintiff  were  friendly  both  be- 
fore and  recently  after  the  publica- 
tion. 4.  It  follows  that  the  objection 
to  a  question,  in  so  far  as  it  called 
for  defendant's  opinion  regarding 
plaintiff's  feelings  toward  him,  should 
have  been  sustained;  but,  as  the  wit- 
ness in  answer  gave  simply  his  feel- 
ings toward  plaintiff,  no  prejudice 
resulted. 

89  Beaver  v.  Beaver,  117  N.  Y.  421; 
15  Am.  St.  Eep.  531,  6  L.  B.  A.  403, 
22  N.  E.  940;  McMahon  v.  Cronin, 
143  App.  Div.  842,  128  N.  Y.  Supp. 
423. 

90  Wood  V.  Etiwanda  Water  Co., 
147  Cal.  228,  81  Pae.  512;  Kyle  v. 
Craig,  125  Cal.  107,  57  Pac.  791; 
Taylor  v.  People,  21  Colo.  426,  42  Pae. 
652;  Allen  v.  Hartford  L.  Ins.  Co., 
72  Conn.  693,  45  Atl.  955;  Browning 
V.   National   Capital  Bank,   13    App. 


Cas.  (D.  C.)  1;  Germania  F.  Ins.  Co. 
V.  Stone,  21  Fla.  555;  Toole  v.  Toole, 
107  Ga.  472,' 33  S.  E.  686;  Odin  Coal 
Co.  V.  Denman,  84  111.  App.  190; 
Over  V.  Sehifaing,  102  Ind.  191,  26 
N.  E.  91;  Tharp  v.  There,  112  Iowa, 
573,  84  N.  W.  709;  State  v.  Lowe,  67 
Kan.  183,  72  Pac.  524 ;  Baker  v.  Mis- 
souri etc.  E.  Co.,  85  Kan.  263,  116 
Pac.  816;  Eve  v.  Saylor,  19  Ky.  Law 
Eep.  1697,  44  S.  W.  355;  State  v. 
Wright,  40  La.  Ann.  589,  4  South. 
486;  Wheelden  v.  Wilson,  44  Me.  11; 
Ins.  Co.,  V.  Eitter,  113  Md.  163,  77 
Atl.  388;  Gambrill  v.  Schooley,  95 
Md.  260,.  52  Atl.  500,  62  L.  E.  A, 
427;  Blaney  .v.  Rogers,  174  Mass. 
277,  54  N.  E.  561;  Bellqws^v.  Crane 
Lumber  Co.,  129  Mich.  560,  89  N.  W. 
367;  State  v.  Ames,  90  Minn.  183,  96 
N.  W.  330;  McCormick  Harvesting 
Mach.  Co.  V.  Hiatt,  4  Neb.  (Unof.) 
587,  95  N.  W.  627;  Vawter  v.  Hultz, 
112  Mo.  633,  20  S.  W.  689;  Bordeaux 
V.  Bordeaux,  43  Mont.  102,  115  Pae. 
25;  Pinkham  v.  Benton,  63  N.  H.  226; 
Davis  V.  Marvine,  160  N.  Y.  269,  54 
N.  E.  704;  Grever  v.  Taylor,  53  Ohio 
St.  '621,  42  N.  E.  829;  Mahon  v. 
Eankin,  54  Or.  328,  102  Pac.  608,  103 
Pae.  53;  Tucker  v.  Hendricks,  25 
Ohio  C.  C.  426;  Commonwealth  v. 
Julius,  173  Pa.  322,  34  Atl.  21;  Texas 
etc.  E.  Co.  V.  Pluramer,  57  Tex.  Civ. 
App.  563,  122  S.  W.  942;  Sncll  v. 
State,  56  Tex.  Cr.  246,  119  S.  W.  852; 
Peightal  v.  Cotton  States  Bldg.  Co., 
25  Tex.  Civ.  App.  390,  61  S.  W.  42P; 
Conway    t.    Clinton,    1    Utah,    215; 
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§  171  (168).  Evidence  made  relevant  by  that  of  the  ad- 
verse  party. — It  frequently  happens  during  the  course  of 
a  trial  that  one  of  the  parties,  most  frequently  the  defend- 
ant, gives  some  evidence  which  the  plaintiff  in  such  cases 
is  entitled  to  rebut,  but  which  he  could  not  have  offered  in 
the  original  evidence  to  support  his  claim,  and  such  mat- 
ters of  evidence  are  at  the  outset  of  the  trial  not  within 
the  four  corners  of  the  issues.  To  determine  whether  such 
questions  are  relevant  or  not  the  judge  has  to  take  into 
consideration  not  only  the  issues  as  shown  by  the  plead- 
ings, but  also  the  line  of  proof  which  has  been  resorted  to 
by  the  respective  parties.  Testimony  which  would  be 
clearly  irrelevant  or  incompetent  if  offered  by  one  party 
in  the  first  instance  may  become  very  pertinent  in  rebuttal 
or  explanation  of  evidence  offered  by  the  adversary.  Per- 
haps this  is  most  frequently  illustrated  by  cases  arising 
under  the  rule  elsewhere  discussed, — that  where  parts  of  a 
conversation  or  act  are  proved,  other  connected  parts 
should  be  received.  "Where  part  of  conversation  has  been 
given  in  evidence,  any  other  or  further  part  thereof  may 
be  admitted  in  reply  which  would  in  any  way  explain  or 
qualify  the  part  first  given.  Thus,  where  the  plaintiff,  to 
show  that  his  property  had  been  applied  to  the  defendant's 
use,  in  payment  of  a  note,  made  by  the  defendant  and  in- 
dorsed by  the  plaintiff,  proved  that  the  defendant  pointed 
out  the  property  to  the  sheriff  and  declared  that  it  was 
plaintiff's,  it  was  held  that  the  defendant  was  entitled  to 
prove  his  statement  in  the  same  conversation  that  the  note 
was  the  plaintiff's  debt,  and  he  was  to  pay  it.  The  ques- 
tion then  is.  What  is  the  rule  of  the  limitation  of  this  right? 
In  Queen's  Case,  referred  to  in  the  notes,  Abbott,  0.  J., 
in  delivering  the  opinion  of  the  court  on  certain  questions 
proposed  by  the  lords  to  the  judges,  said:  "The  conversa- 

Crawford  v.  Joslyn,  83  Vt.  361,  Ann.  1017,   14  L.   E.   A.,   N.   S.,   533,   114 

Gas.  1912A,  428,  76  Atl.  108;  Sharpe  N.  W.  439;  Moore  v.  May,  117  Wis. 

V.   Hasey,   141   Wis.   76,    123    N.   W.  192,   94   N.   W.   45;    Great   Northern 

647;   Barker   v.   Western  Union   Tel.  E.   Co.  v.   McLaughlin,   70  Fed.  669, 

Co.,  134  Wis.  147,  126  Am.  St.  Eep.  17  G,  C.  A.  330. 
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tions  of  a  party  to  the  suit  are,  in  themselves,  evidence 
against  him  in  the  suit,  and  if  a  counsel  chooses  to  ask  a 
witness  as  to  anything  which  may  have  been  said  by  an  ad- 
verse party,  the  counsel  for  that  party  has  a  right  to  lay 
before  the  court  the  whole  which  was  said  by  his  client  in 
the  same  conversation,  and  not  only  so  much  as  may  ex- 
plain or  qualify  the  matter  introduced  by  the  previous 
examination,  but  even  matter  not  properly  connected  with 
the  part  introduced  upon  the  previous  examination,  pro- 
vided only  that  it  relate  to  the  subject  matter  of  the  suit, 
because  it  would  not  be  just  to  take  part  of  a  conversation 
as  evidence  against  a  party,  without  giving  to  the  party 
at  the  same  time  the  benefit  of  the  entire  residue  of  what 
he  said  on  this  occasion."  The  rule  as  thus  stated  was 
very  broad,  and  was  later  restricted  by  Lord  Denman,  C.  J., 
in  Prince  v.  Samo,  to  which  special  reference  is  made  in 
the   note   hereto.^^     In   such   cases,    although   a   plaintiff 


81  Eouse  V.  Whited,  25  N.  T.  170, 
82  Am.  Dec.  337,  to  which  is  appended 
an  exhaustive  note  on  the  subject  to 
which  we  are  indebted  for  the  follow- 
ing extracts:  The  rule  laid  down  in 
the  leading  case  of  Prince  v.  Samo,  7 
Ad.  &  E.  627,  112  Eng.  Reprint,  606, 
is  that  "where  a  statement  forming 
part  of  a  conversation  is  given  in 
evidence,  whatever  was  said  by  the 
same  person  in  the  same  conversation 
that  would  in  any  way  qualify  or  ex- 
plain that  statement,  is  also  admis- 
sible; but  detached  and  independent 
statements,  in  no  way  connected  with 
the  statement  given  in  evidence,  are 
not  admissible;  and  there  is  no  diflEer- 
ence  in  this  respect  between  state- 
ments made  in  conversation  by  a 
party .  to  the  suit  and  those  made  by 
a  third  party."  The  difference  be- 
tween the  ruling  in  this  case  and  that 
in  Queen's  Case,  2  Brod.  &  B.  297 
(which  related  solely  to  the  conversa- 
tions of  parties  to  the  suits),  was 
that  in  the  latter  case  any  of  the  re- 
Hvidence  I — 56 


mainder  of  the  conversation  was  ad- 
missible, "provided  only  that  it  related 
to  the  subject-matter  of  the  suit"; 
while  in  the  former,  only  such  portion 
of  the  conversation  was  held  admis- 
sible as  qualified  or  explained  what 
had  been  drawn  out  concerning  the 
conversation  by  the  other  party.  The 
court  in  Prince  v.  Samo,  supra,  ex- 
pressly qualified  Queen's  Case,  supra, 
and  the  rule  laid  down  at  that  time 
has  been  generally  followed  in  the 
courts  since:  1  Greenl.  Ev.,  §  467; 
Taylor  on  Evidence,  7th  ed.,  §  733; 
Nelson  v.  Iverson,  24  Ala.  9,  60  Am. 
Dec.  442;  Noel  v.  State,  161  Ala.  25, 
49  South.  824;  Jones  v.  Port,  36  Ala. 
449;  Thrall  v.  Smiley,  9  Oal.  529; 
Doonan  v.  Mitchell,  26  Ga.  472,;  Met- 
zer  V.  State,  39  Ind.  597,  citing  the 
principal  case;  Gaddis  v.  Lord,  10 
Iowa,  141;  Mclntyre  v.  Harris,  41 
Miss.  81;  Mnllins  v.  Cottrell,  41  Miss. 
291;  Commonwealth  v.  Keyes,  11 
Gray  (Mass.),  323;  Page  v.  Hazelton, 
74  N.  H.  252,  66  Atl.  1049;   Carver 
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might  not  in  the  first  instance  offer  his  own  statements 
and  thus  make  testimony  in  his  own  behalf,  he  may,  if 
his  statements  are  partially  proved  by  the  defendant's 
evidence,  give  the    statement  in    fulL®^     The    same  rule 


V.  Tracy,  3  Johns.  (N.  Y.)  427; 
Wailing  V.  ToU,  9  Johns.  (N.  Y.) 
141;  McClave  v.  Maynard,  35  How. 
Pr.  (N.  Y.)  313;  Eoot  v.  Brown,  4 
Hun  (N.  Y.),  797;  People  v.  Cox,  21 
Hun  (N.  Y.),  50;  Starin  v.  People, 
45  N.  Y.  340;  Sturm  v.  Williams,  6 
Jones  &  S.  (N.  Y.)  347;  Misselbeck 
V.  Greime,  2  Thomp.  &  C.  (N.  Y.) 
660;  Platner  v.  Platner,  78  N.  Y. 
103;  Grattan  v.  Metropolitan  L.  I. 
Co.,  92  N.  Y.  274,  44  Am.  Eep.  372; 
Eobeson  v.  Schuylkill  Nav.  Co.,  3 
Grant  Cas.  (Pa.)  186.;  West  Branch 
Bank  v.  Donaldson,  6  Pa.  179;  Hais- 
ten  V.  Hixen,  3  Sneed  (Tenn.),  691.  In 
Garey  v.  Nicholson,  24  Wend.  (N.  Y.) 
350,  the  rule  was  approved  only  so  far 
as  it  applied  to  declarations  of  parties 
to  the  action.  In  a  few  cases  the  rule 
in  Queen's  Case,  supra,  has  been  fol- 
lowed: Clark  V.  Smith,  10  Conn.  1, 
25  Am.  Dee.  47;  Dorlon  v.  Douglass, 
6  Barb.  (N.  Y.)  451.  The  rule  has 
been  extended,  as  will  be  seen,  beyond 
mere  conversations  to  admissions  in 
writing,  such  as  letters,  pleading,  rec- 
ords, and  the  like.  That  is  deemed 
to  qualify  admissions  which  rebuts  or 
destroys  the  inference  to  be  drawn 
from  or  affects  the  use  to  be  made 
of  thfein:  Grattan  v.  Metropolitan  L, 
I.  Co.,  92  N.  Y.  274,  44  Am.  Eep. 
372.  Among  the  latest  cases  on  the 
subject  are,  Cedar  Eapids  Nat.  Bank 
V.  Carlson  (Iowa),  136  N.  W.  659 
(explanation  of  erased  signatures  on 
a  note)  ;  Security  Bank  of  New  York 
V.  Finkelstein,  76  Misc.  Kep.  461,  135 
N.  Y.  Supp.  640  (explanation  of  new 
promise  to  avoid  statute  of  limita- 
tions) ;  Ogle  V.  Sidwell  (Mo.  App.), 
149  S.  W.  973  (explanation  in  action 


for  slander)  ;  Kirby  v.  Thompson,  138 
Ga.  544,  75  S.  E.  625  (in  action  for 
assault  that  defendant  had  paid  a  fine 
inflicted).  See,  also,  Eastman  v. 
Dunn  (B.  I.),  83  Atl.  1057;  First 
Nat.  Bank  v.  Harvey  (S.  D.),  137 
N.  W.  365.  See,  also,  §§  822,  871, 
'post. 

92  The  whole  or  additional  evidence 
cannot  be  introduced  after  part  evi- 
dence bf  admissions,  unless  the  latter 
makes  it  necessary  that  the  other  be 
introduced  by  way  of  explanation: 
Collins  V.  Johnson,  Hempst.  279, 
Fed.  Cas.  No.  3015a;  but  the  fact 
that  evidence-  of  the  admissions, 
in  the  first  place,  was  immaterial, 
will  not  cut  off  the  other  party  from 
cross-examination  concerning  the  re- 
mainder of  the  conversations  or  ad- 
missions: Ketchinghain  v.  State,  6 
Wis.  426;  Lanier  v.  British  Bank,  18 
Ala.  625;  Cabiness  v.  Martin,  4  Dev. 
L.  (N.  C.)  106.  Where  the  conversa- 
tion was  not  gone  into  save  in  a  nega- 
tive way  to  show  that  a  certain  thing 
was  not  spoken  of,  the  rest  of  the 
conversation  was  held  inadmissible: 
Platner  v.  Platner,  78  N.  Y.  103. 
Where  one  puts  in  evidence  the  ad- 
missions of  a  party  against  himself, 
it  is  no  objeetion  to  allowing  in  evi- 
dence the  rest  of  what  was  said  at 
the  same  time  on  the  same  subject, 
that  the  latter  is  favorable  to  the 
party  offering  it,  though  the  party's 
declarations  otherwise  would  not  be 
admissible  in  his  own  favor :  Chambers 
V.  iState,  26  Ala.  59;  Hudson  v.  How- 
lett,  32  Ala.  478;  Adkins  v.  Hershy, 
14  Ark.  442;  Moore  v.  Wright,  90 
111.  470;  State  v.  Martin,  28  Mo.  531; 
Garey  v.  Nicholson,  24  Wend.  (N.  Y.) 
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applies  to  letters.  Where  part  of  a  letter  lias  been  read, 
other  explanatory  parts  are  admissible.  Where  a  letter 
is  read,  to  charge  a  party,  his  answer  is  held  to  be  ad- 
missible in  reply,  under  the  rule  which  admits  the  whole 
of  a  conversation  or  transaction.  So,  where  the  reply 
to  a  letter  is  introduced,  it  is  held  that  the  other  party 
may  explain  such  answer  by  introducing  the  letter  to 
which  it  was  a  reply.^*  Where  a  letter  referred  to  a 
memorandum,  and  one  party  read  the  letter,  to  charge  the 
other,  it  was  held  that  the  other  might  explain  the  letter 
by  introducing  the  memorandum  in  evidence.  Because 
one  letter  of  a  series,  as  in  a  letter  copying-book,  is  ad- 
mitted, this  is  not  ground  for  admitting  the  whole  series 
or  book  of  letters.  But  where  a  defendant  makes  evidence 
of  a  number  of  a  series  of  plaintiff's  letters  to  charge  him, 
this  makes  the  whole  series  evidence  for  the  plaintiff.®* 
Where  a  firm  book  is  used  by  a  partner  merely  for  the  pur- 
pose of  fixing  a  date,  the  entries  of  accounts  in  the  book  are 
not,  therefore,  admissible  in  evidence.  But  if  a  party 
wishes  to  avail  himself  of  credits  in  a  book  of  accounts,  he 
cannot  alone  introduce  the  entries  of  such  credits;   the 

350;    Crosbie  v.  Ijeary,  6  Bosw.    (N.  tions  subsequent  to  the  admission,  and 

Y.)  312;  Goodyear  v.  De  la  Vergne,  10  having  no  connectiou  with  the  subject 

Hun  (N.  Y.),  537;  Bearss  v.  Copley,  matter  thereof:  Bobinson  v.  Terry,  11 

10  N.  Y.  93.     But  the  rule  when  part  Conn.  460;  Straw  v.  Greene,  14  Allen 

of  a   conversation  is   introduced,   the  (Mass.),  206.     Nor  will  it  admit  other 

other  party  is   entitled  to  the  whole  conversations   not  referred  to  in  the 

of  it,  does  not  apply  to  a  case  where  one  put  in  evidence :  Barker  v.  Barker, 

a   party   seeks   to   introduce   his   own  16  N.  H.  333. 

statements,  in  his  own  favor,  made  at  9S  Walker  v.   Griggs,   28   Ga.   552; 

a  conversation  witk  his  own  witness.  Roe  v.  Day,  7  Car.  &  P.  705;  Gibson 

to   whose   tesitimony   the    other   party  v,  Laey,  87  Ind.  202;  Lester,  v.  Sut- 

did   not   object:    State  v.   Elliott,   15  ton,   7   Mioh.   329;   Livermore   v.   St. 

Iowa,  72.     Thus  a  party  who  has  put  John,  4  Bob.   (N.  Y.)   12;  Watson  v. 

in  evidence  the   statement  of  a  wit-  Moore,  1  Car.  &  K.  626. 

ness  to  himself   cannot  put  in  his  an-  84  Barney   v.   Smith,   4   Har.    &   J. 

swer  to  such  statement,  although  the  (Md.)  486,  7  Am.  Dec.  679;  Sturge  v. 

other  side  cross-examined  the  witness  Budhanan,  2  Macl.  &  B.    (So.  App.) 

as  to  the  statement:  Cook  V.  State,  24  90;    Zimmei-iiian    v.    Huber,    29    Ala. 

N.  J.  L.  843.     So  the  rule  as  to  eon-  379 ;  Baymond  v.  Howland,  17  Wend, 

versations  does  not  apply  to  conversa-  (N.  Y.)  389. 
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whole  book  becomes  evidence.*^  It  is  held  that  a  pdrty 
cannot  read  distinct  and  disconnected  paragraphs  in  a 
newspaper  because  one  has  been  read  by  his  adversary."^ 
If  part  of  an  a-jfidavit  or  deposition  is  read  in  evidence,  the 
remainder  relative  to  the  same  matter  may  be  read;  but 
this  does  not  necessitate  nor  does  it  authorize  the  whole  to 
be  read."'^  Where  part  of  a  record  is  offered  in  evidence 
by  one  party,  it  is  held  that  the  other  may  read  the  rest  of 
it  in  evidence.  So  if  part  of  a  pleading  is  read  or  adopted 
to  charge  a  party,  he  inay  offer  the  rest  of  it  in  ex- 
planation; for  admissions  in  a  pleading  must  be  accepted 
as  an  entirety,  but  a  portion  having  been  used  by  the 
adversary,  a  party  cannot  use  the  rest  of  his  pleading 
as  affirmative  evidence  for  himself.**^  On  the  same  gen- 
■  eral  principle  where  testimony  is  addticed  against  a  party 
which  tends  to  raise  an  inference  of  some  improper  motive 
or  conduct,  or  when  some  act  is  shown  which  might  be 
deemed  prejudicial  to  his  case,  it  may  be  relevant  and  im- 
portant for  him  to  give  an  explanation  which  might  other- 
wise be  clearly  inadmissible.®^  Thus  if  the  testimony 
raises  the  inference  that  a  party  has  made  improper 
advances  to  a  witness,  the  whole  facts  and  the  language 

85  Abbott    V.    Pearson,    130    Mass.  383;   Goodyear  v.  De  la  Vergne,  10 

191;   Veiths  v.  Hagge,  8  Iowa,   163;  lluu  (iN.  Y.),  537;  Guiin  v.  Todd,  21 

Piper  V.  White,  56  Pa.  90.  Mo.  303,  64  Am.  Dec.  231. 

98  Darby  v.  Ouseley,  1  Hurl.  &  N.  1.  99  Eiehmond  Co.  v.  Garner,  91  Ga. 

97  Forrest  v.  Forrest,  6  Duer  (N.  27,  16  8.  E.  110;  Moniotte  v.  Lieux, 
Y.),  102;  Webster  v.  Calden,  55  Me.  41  La.  Ann.  528,  6  South.  817;  Edgell 
165,;  Lynde  v.  McGregor,  13  Allen  v.  Francis,  86  Mich.  232,  48  N.  W. 
(Mass.),  172;  Honstine  v.  O'Donnell,  1095;   Merritt  v.  New  York  Ey.  Co., 

5  Hun  (N.  Y.),  474.  162  Mass.  326,  38  N.  E.  447;  Foster's 

98  Moniotte  v.  Lieux,  41  La.  Ann.  Exr.  v.  Dickinson,  64  Vt.  233,  24  Atl. 
528,  6  South.  817;  Haile  v.  Hill,  13  253;  Mack  v.  State,  48  Wis.  271,  4  N. 
Mo.  612;  Davis  v.  Forrest,  Fed.  Gas.  W.  449.  Thus  courts  have  permitted 
No.  3634,  2  Cranch  C.  C.  33;  State  explanation  of  the  absence  of  wit- 
V.  Hawkins,  81  Ind.  486;  Pennell  v.  nesses:  Weatherford  etc.  Ey.  Co.  v. 
Meyer,  2  Mael.  &  E.   (Sc.  App.)   98,  Duncan,  88  Tex.  611,  32  S.  W.  878; 

6  Car.  &  P.  470;   Bumpass  v.  Webb,  Pease  v.  Smith,  61  N.  Y.  477;   Hart 
1  Stew.   (Ala.)   19,  18  Am.  Eep.  34;  v.  Walker,  100  Mich.  406,  59  N.  W. 
Davies  v.  Plewellen,  29  Ga.  49;  Gilder-  174  j  Eiehmond  v.  Garner,  supra. 
sleeve  v.   Mahony,  5  Duer    (N.   Y.), 
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used  may  be  shown  in  explanation.!"'  If  it  is  'proved  that 
a  party  has  destroyed  his  acconnt-books,  he  may  state  such 
reasons  and  facts  as  tend  to  repel  the  inference  that  they 
were  destroyed  from  some  improper  motive.^  On  the  prin- 
ciple under  discussion,  where  a  party  introduces  a  witness 
who  swears  positively  to  an  important  fact  and  on  full 
examination  it  appears  that  he  can  swear  to  this  fact  only 
as  an  inference  from  the  existence  of  another  fact — a  cus- 
tom or  practice,  for  example — the  other  party  may  show 
that  the  pretended  fact  or  practice  so  relied  on  as  a  basis  of 
knowledge  did  not  exist.^  So  where  testimony  is  admitted 
tending  to  show  that  the  facts  claimed  by  a  party  are  a 
physical  impossibility,  specific  facts  may  be  proved  showing 
the  contrary.  In  an  action  against  a  railroad  corporation 
for  the  destruction  of  property  by  fire,  one  of  the  grounds 
of  defense  was,  that  no  sparks  of  coal  from  the  engine  of 
the  defendants  could  reach  the  premises  of  the  plaintiff,  so 
as  to  communicate  fire.  Bigelow,  C.  J.,  said :  "  To  meet  this 
position,  it  was  certainly  fit  and  apposite  for  the  plaintiff 
to  prove  the  physical  possibility  that  fire  could  be  so  com- 
municated, by  showing  that  on  a  previous  occasion  the 
same  engine,  using  the  same  species  of  fuel,  had  emitted 
burning  sparks  which  fell  within  the  inclosure  of  the  plain- 
tiff. Such  evidence  would  have  been  open  to  question,  if 
offered  solely  in  support  of  the  plaintiff's  case;  but  it  was 
rendered  relevant  and  material  by  the  ground  taken  in 
defense.  On  the  same  ground,  evidence  concerning  the 
emission  of  sparks  from  similar  engines  used  on  other 
roads  was  admissible."*  Where  a  party  has  himself  pro- 
duced fragmentary  parts  of  confidential  communications  he 
so  far  surrenders  the  privilege  that  the  other  party  may 
offer  the  remaining  parts.     It  would  hardly  be  contended 

100  Lynch  v.  Coffin,  131  Mass.  311.  Co.,  6  Allen  (Mass.),  87,  followed  in 

1  Gage  V.  Cheaebro,  49  Wis.  486,  5  Loring  v.  Worcester  Ky.  Co.,  131  Mass. 
N.  W.  881.  469.     See,   also,   Tuohy   v.    Columbia 

2  Wentworth  v.  Kastern  By.  Co.,  143  Steel  Co.,  61  Or.  527,  122  Pac.  36,  as 
Mass.  248,  9  N.  E.  563.  to  alleged  impossibility  of  attraction 

8  Kosa   V.  Boston  &  Worcester   K.      by  magnet. 
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that  a  party  could  introduce  extracts  from  cominiinicatioiis 
as  evidence  in  his  own  behalf  for  the  purposes  of  the  trial, 
and  yet  withhold  other  parts  if  their  production  were  re- 
quired by  the  opposite  party.  A  party  cannot  waive  such  a 
privilege  partially.  He  cannot  remove  the  seal  of  secrecy 
from  so  much  of  the  privileged  communication  as  makes  for 
his  advantage,  and  insist  that  it  shall  not  be  removed  as  to 
so  much  as  makes  to  the  advantage  of  his  adversary,  or  may 
neutralize  the  effect  of  such  as  has  been  introduced.  Upon 
principle  it  would  seem  that  it  cannot  be  material  at  what 
stage  of  the  proceedings  in  a  suit  a  party  waives  his  right 
to  maintain  the  secrecy  of  a  privileged  communication. 
All  the  proceedings  in  the  cause  are  constituent  parts  of  the 
.controversy,  and  it  is  not  obvious  how  any  distinction  can 
obtain  as  to  the  effect  of  Waiver  when  made  by  a  partj''  for 
the  purpose  of  obtaining  temporary  relief  and  when  made 
by  him  to  obtain  final  relief.*  There  is  really  no  conflict 
upon  this  point,  but  it  is  sometimes  referred  to  as  being 
subject  to  opposite  decisions.  Those  so-called  conflicting 
decisions  disclose  merely  that  in  those  cases  the  necessity 
for  the  admission  of  the  explanatory  facts  had  not  arisen, 
sufficient  foundation  not  having  been  laid.^ 

§  172  (169).  Same — Rebuttal  or  explajaation  of  irrele- 
vant testimony. — ^In  the  preceding  section  we  dealt  with 
the  admissibility  of  evidence  which  per  se  would  have  been 

*  Western  Union  Tel.  Co.  v.  Balti-  nolds  v.  Henrichs,  16  S.  D.  602,  94  N. 

more   etc.    Tel.    Co.,   26   Fed.    55,   23  W.  694;  Blair  v.  Sayre,  29  W.  Va.  604, 

Blatehf.  419.    Other  eases  illustrative  2  S.  E.  97;  Maxwell  Land  etc.  Co.  v. 

of   evidence  per  se  inadmissible  but  Dawson,  151  U.  S.  586,  38  L.  Ed.  279, 

made  admissible  by  that  of  the  ad-  14  Sup.  Ct.  Eep.  458. 

verse   party   are:    Tyler  v.   Todd,   36  6  Of  this  class  of  cases  the  foUow- 

Conn.  218 ;  Schott  v.  Youree,  14a  111.  ing   are   types :    Hathaway   v.    Trink- 

233,  31  N.  E.  591;  Chicago  etc.  E.  Co.  ham,  148  Mass.  85,  19  N.  E.  18,  and 

V.  Ault,  10  Ind.  App.  661,  38  N.  E.  Thompson  v.  Bowie,  4  Wall.   (U.  S.) 

492;   Chicago  etc.  Ey.  Co.  t.  Emery,  463,  18  L.  Ed.  423.     See,  also,  useful 

51   Kan.   16,   32   Pac.   631;    Owen    v.  digest  of  many  others  collected  in  11 

Union  etCi  Co.,  48  Mich.  348,  12  N.  Am.    &    Eng.    Ency.    of   Law,    "Evi- 

W.  175;  Clasen  v.  Pruhs,  69  Neb.  278,  dence,"  p.  515  et  seq. 
5  Ann.  Cas.  112,  95  N.  W.  640;  Eey- 
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originally  inadmissible,  but  which  has  been  made  relevant 
by  the  opposite  party  introducing  a  part  of  it  and  thus 
laying  the  foundation  for  the  proper  introduction  of  the 
remainder.  There  are  other  classes  of  irrelevant  testi- 
mony which  may  also  be  used  for  a  similar  foundation. 
The  decisions  appear  to  arrange  themselves  into  several 
divisions :  1.  Where  one  party  over  the  objection  of  the 
other  introduces  irrelevant  testimony  and  objects  to  re- 
butting or  explanatory  testimony.  2.  Where  such  irrele- 
vant testimony  is  admitted  without  objection,  and  that 
ivhere  a  party  voluntarily  offers  irrelevant  testimony,  he 
cannot  object  to  rebutting  testimony.  3.  Where  a  party 
permits  irrelevant  testimony  on  the  part  of  his  opponent  to 
be  admitted  and  claims  to  introduce  similar  testimony  on 
his  own.  4.  Irrelevant  evidence  offered  by  consent  of  par- 
ties. 5.  When  a  party  seeks  to  introduce  further  irrele- 
vant testimony  of  the  same  kind  as  and  because  of  other 
similar  irrelevant  evidence  already  introduced  by  him. 
6.  And  those  which  hold  that  the  allowance  of  the  introduc- 
tion of  countervailing  immaterial  evidence  is  within  the 
discretion  of  the  court,  as  is  also  the  exclusion  of  irrelevant 
evidence  admitted  without  objection.  Dealing  with  these 
in  their  order  we  find :  1.  If  one  party  is  allowed  against 
objection  to  introduce  irrelevant  testimony,  it  is  manifestly 
unjust  to  prevent  the  other  party  from  rebutting  or  ex- 
plaining such  testimony.  In  a  United  States  supreme 
court  ease®  where  the  issue  was  "mortgage  or  conveyance," 
the  defendant  gave  evidence  as  to  conversations  at  the 
time  of  the  execution  of  the  deed,  and  the  plaintiff  offered 
evidence  in  rebuttal,  to  which  exception  was  taken.  The 
court  said:  "Now,  while  this  might  have  been  improper 
as  original  testimony  it  would  have  been  manifestly  unfair 
to  permit  Bogk  to  give  his  version  of  the  transaction, 
gathered  from  conversation  between  the  parties,,  and  to 
deny  the  plaintiffs  the  privilege  of  giving  their  versions  of 
it.     The  defendant  himself  having  thrown  the  bars  down, 

8  Bogk  r.  Gassert,  149  U.  S.  17,  37  L.  Ed.  631,  13  Sup.  Ct.  Eep.  738. 
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has  evidently  no  right  to  object  to  the  plaintiffs  having 
taken  advantage  of  the  license  thereby  given  to  submit  to 
the  jnry  their  understanding  of  the  agreement."'' 
2.  There  is,  however,  a  class  of  decisions  which  hold  that  if 
the  irrelevant  testimony  is  not  objected  to  by  the  party 
against  whom  it  is  offered,  he  has  no  right  to  offer  similar 
testimony  against  objection  by  way  of  explanation  or  re- 
buttal. When  testimony  of  an  immaterial  statement  made 
many  years  before  the  cause  of  action  accrued  was  offered, 
Cowen,  J.,  said:  "All  the  bearing  it  could  have  had  upon 
his  credibility  was  no  more  than  an  insulated  falsehood,  not 
under  oath,  uttered  years  before,  in  regard  to  any  other 
matter.  It  would  neither  weaken  nor  confirm  the  evidence 
as  to  fraud  in  the  misreading  by  the  bank  agents,  or  the 
oral  agreement,  which  by  the  misreading  was  sought  to  be 
evaded.  When,  therefore,  at  an  ulterior  stage  of  the  cause, 
one  party  offered  to  show  the  truth  and  the  other  the  fals- 
ity of  the  statement,  the  judge  was  under  no  obligation 
to  hear  the  evidence  offered  on  either  side.  It  does  not 
follow  that,  because  irrelevant  testimony  has  been  given  on 
one  side,  though  without  objection,  the- other  has  a  right  to 
give  evidence  in  reply."*  There' are  a  few  cases  which 
are  reported  as  going  the  length  of  putting  it  that  the 
opponent  has  the  right  of  introducing  his  immaterial  evi- 
dence, despite  objection,  when  similar  evidence  has  been 
given  against  him  over  his  objection,  but  they  are  in  a  min- 

f  Ingram  v.  Wackernagel,  83  Iowa,  N.  H.  333;  Jewett  v.  Stevens,  6  N.  H. 

82,  48  N.  W.  998.  80;   Farmers'  etc.  Bank  v.  Whinfield, 

8  iSan  Diego  Land  Co.  v.  Neale,  88  24   Wend.    (N.    T.)    421;    Swank   v. 

Cal.  50,  11  L.  R.  A.  604,  25  Pac.  977;  Phillips,    113    Pa.    482,    6    Atl.    450; 

Union  Steel  etc.  Co.  v.  Wagoner,  36  El  Paso  etc.  Co.  v.  Eichel  (Tex.  Civ. 


Colo.    375,    85    Pae.    836;    Phelps   v, 
Hunt,    43    Conn.    194;    Stapleton    v, 
Monroe,  111  Ga.   848,  36  S.  E.  428 
Maxwell  v.  Durkin,  185  111.  546,  57  N, 
E.  433;  Shank  v.  State,  25  Ind.  207 


App.),  130  S.  W.  922;  Wilkinson  v. 
Jett,  7  Leigh  (Va.),  115,  30  Am.  Dec. 
493;  Stringer  v.  Young,  3  Pet.  (U. 
S.)  320,  7  L.  Ed.  693;  Cowen  v.  Hill's 
Notes  to  Phil.  Ev.,  p.  430  et  ssq.     But 


Prevost  V.   Simeon,   4  La.   472;   Gor-  the   rule  does  not  apply  where  there 

such  V.  Eatledge,  70  Md.  272,  17  Atl.  was  no  opportunity  to  object:  People 

76;  Dodge  v.  Kiene,  28  Neb.  216,  44  v.  Barone,  161  N.  Y.  451,  55  N.  E. 

N.  W.  191;  Hamblett  v.  Hamblett,  6  1083. 
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ority  as  contrasted  witli  the  great  weight  of  authority  to 
the  contrary,  and  an  examination  will  show  there  is  no 
positive  statement  to  that  effect  in  them.  The  so-called 
right  is  invariably  the  right  to  put  in  the  whole  conver- 
sation, act  or  document  of  which  a  part  is  already  in  evi- 
dence even  over  objection,  but  they  do  not  contain  any 
such  proposition  as  the  right  of  one  party  to  counteract 
improperly  admitted  evidence  by  other  irrelevant  evidence 
sought  to  be  improperly  admitted  on  that  account."  There 
are  also  decisions  which  hold  that  where  a  party  voluntar- 
ily offers  testimony  which  is  unnecessary  or  irrelevant  to 
the  issue,  it  is  too  late  for  him  to  object  to  rebutting  tes- 
timony offered  by  the,  adversary  upon  the  same  subject, 
and  that  it  should  be  received.^"  3.  As  the  view  has 
been  stated,  a  party  cannot,  by  permitting  irrelevant  evi- 
dence to  be  introduced,  rightfully  claim  that  because  of 
such  fact  similar  evidence  can  be  introduced  by  him.  In 
an  action  of  ejectment^^  the  plaintiff  had  been  permitted 
to  introduce  irrelevant  evidence  in  support  of  his  claim, 
and  the  defendant  sought  to  introduce  official  copies  of 
entries  made  since  the  date  of  plaintiff's  grant  for  the  pur- 
pose of  proving,  among  other  things,  a  general  opinion  that 
the  land  was  vacant  at  the  date  of  such  entries.  Marshall, 
C.  J.,  ireferjing  to  the  evidence  of  the  plaintiff,  said:  "This 

9  Havis  V.  Taylor,  13  Ala.  324;  263,  35  Am.  Eep.  515;  Sherfey  v. 
Eichardson  v.  Hoole,  13  Nev.  492;  Evansville  Ky.  Co.,  121  Inc!.  427,  23 
Yank  v.  Bordeaux,  29  Mont.  74,  74  N.  E.  273;  Spaulding  v.  Railway  C»., 
Pac.  77;  Gosnell  v.  Webster,  70  Neb.  98  Iowa,  205,  67  N.  W.  227;  Dodge 
705,  97  N.  W.  1060;  Buedingen  Mfg.  v.  Kiene,  28  Neb,  216,  44  N.  W.  191; 
Co.  V.  Royal  Trust  Co.,  90  App.  Div.  Molntyre  v.  White,  124  Ala.  177,  26 
267,  85  N.  T.  Supp.  621;  Aldous  v.  South.  937;  Stevenson  v.  Gunning's 
Olverson,  17  S.  D.  190,  95  N.  W.  917;  Estate,  64  Vt.  601,  25  Atl.  697;  Sisler 
McConnell  v.  Combdnation  etc.  Co.,  30  v.  Shaffer,  43  W.  Va.  769,  28  S.  E. 
Mont.  239,  104  Am.  St.  Eep.  703,  76  721;  McElheny  v.  Pittsburg  Ry.  Co., 
Pac.  194.  147    Pa.    1,   23    Atl.    392,   where    the 

10  Pollak  V.  Gunter,  162  Ala.  317,  objecting  party  introduced  the  sub- 
50  South.  155 ;  Kuhn  v.  Eppstein,  239  ject  on  cross-examination ;  Perrin  v. 
HI.  555,  88  N.  E.  174;  Bowen  v.  United  States,  169  Fed.  17,  94  C.  C. 
Eaton,  46  Ind.  App.  65,  89  N.  E.  961;  A.  385. 

Brown   v.   Perkins,   1   Allen    (Mass.),  n  Stringer  v.  The  Lessee  of  Young, 

89;   Scattergood  v.  Wood,  79  N.  Y.      3  Pet.  (U.  S.)  320,  7  L.  Ed.  693. 
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testimony  was  undoubtedly  irrelevant,  and  had  it  been  op- 
posed, could  not  have  been  properly  admittedi  Had  the 
defendant  moved  the  court  to  instruct  the  jury  that  it 
must  be  utterly  disregarded,  that  it  must  not  be  con- 
sidered by  them  as  testimony,  and  this  instruction  had 
been  refused,:  the  refusal  to  give  it  would  have  been 
error."  The  learned  chief  justice  thus  referred  to  the 
offered  testimony  for  the  defense:  "The  defend&nt,  how- 
ever, has  not  taken  this  course;  but  has  chosen  to  re- 
pel the  testimony  by  other  evidence,  which  was  clearly 
inadmissible.  Whether  a  case  may  exist  in  which  improper 
testimony  may  be  calculated  to  make  such  an  impression 
on  the  jury  that  no  instruction  given  by  the  judge  can 
efface  it,  and  whether  in  such  a  case  testimony  not  other- 
wise admissible  may  be  introduced,  which  is  strictly  and 
directly  calculated  to  disprove  it,  are  questions  on  which 
this  court  does  not  mean  to  indicate  any  opinion.  It  is 
unnecessary,  because  the. testimony  rejected  by  the  court 
is  not  of  this  character.  Entries  made  subsequent  to  the 
plaintiff's  grant  by  others  can  have  no  tendency  to  dis- 
prove the  evidence  of  notice  by  the  defendant  -when  its 
entries  were  made."^^  4.  The  court  is  not  bound  to  receive 
irrelevant  testimony  even  though  both  parties  consent.^^ 
5.  Where  a  party  has  offered  irrelevant  testimony  without 
objection,  he  cannot  claim  the  right  to  introduce  further 
evidence  of  the  same  kind  to  explain  the  former.  In  a 
New  Jersey  case,"  the  court  refused  to  compel  a  witness 
to  answer  certain  questions.  This  witness  had  been  sued 
by  this  same  plaintiff,  for  the  same  slander.  He  testified 
that  he  had  settled  the  action,  and  a  paper  being  handed 
to  him  by  the  counsel  of  the  plaintiff,  he  said  it  contained 

12  Manning  V.  Railway  Co.,  64  Iowa,  Gorsueh  v.  Eutledge,  70  Md.  272,  17 

240,  20  N.  W.  169;   Phelps  v.  Hunt,  Atl.   76.     The  same  rule  holds  where 

43  Conn.  194;  Wiokenkamp' v.  Wicken-  th«  testimony  is  incompetent:  MoOart- 

kamp,  77  111.  92;  MaxweU  v.  Durkin,  ney  v.  Territory,  1  Neb.  121. 

185  111.  546,  57  N.  E.  433;  People  v.  13  Farmers'   Bank   t.   Winfield,   24 

Dowling,    84   N.   Y.   478.     Clearly   so  Wend.  (N.  Y.)  421. 

where  the  proffei^ed  testimony  does  not  i-*  Brand  v.  Longstreet,  4  N.  J.  L. 

tend    to    disproye    that   so    received:  325. 
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the  terms  of  settlement;  and  being  asked  if  he  had  not 
received  money  from  the  plaintiff  to  induce  him  to  settle, 
he  refused  to  answer,  and  the  court  supported  him  in  this 
refusal.  And,  said  the  court,  "I  think  the  court  acted 
correctly.  The  whole  testimony  was  irrelevant  a:nd  im- 
proper, and  ought  to  have  been  rejected.  The  only  doubt 
which  I  entertained  on  this  subject  was,  whether  the  court 
ought  not,  after  the  paper  was  read,  to  have  admitted  a 
full  examination  of  the  witness  on  this  point,  or  to  have 
overruled  what  was  given  in;  and  perhaps  the  most  ex- 
pedient course  would  have  been  to  have  overruled  what  had 
been  admitted.  But  of  this  the  defendant  cannot  complain. 
It  was  his  testimony  offered  by  himself,  and  neither  so- 
licited nor  objected  to  by  the  plaintiff.  The  bill  of  ex- 
ceptions presents  the  defendant  in  the  singular  position 
of  introducing,  without  opposition,  some  testiniony  which 
was  illegal,  and  then,  because  the  court  would  not  permit 
him  to  introduce  more  illegal  evidence,  taking  exception 
against  that  which  he  had  already  offered."  6.  There  is 
another  class  of  decisions  which  hold  that  the  introduction 
or  exclusion  of  immaterial  evidence  to  meet  immaterial 
evidence  is  within  the  discretion  of  the  presiding  judge. 
'  In  a  writ  of  entry  to  recover  a  parcel  of  land  in  Boston,^^ 
the  tenant,  upon  cross-examination  of  the  demandant, 
made  inquiries  respecting  certain  proceedings  before  the 
auditor  and  the  finding  of  the  auditor  in  those  proceedings, 
apparently  for  the  purpose  of  showing  that  one  item  was 
improperly  charged,  and  was  not  allowed  by  the  auditor. 
This  evidence  was  immaterial  and  irrelevant  to  the  issue 
on  trial ;  but  it  was  introduced  by  the  tenants.  The  court 
said:  "It  was  clearly  within  the  discretion  of  the  presiding 
judge  to  allow  the  demandant  to  put  in  the  auditor's  re- 
port, to  meet  any  inference  which  might  be  drawn  from 
the  cross-examination.  The  introduction  or  exclusion  of 
immaterial  evidence  to  meet  immaterial  evidence  is  within 
the  discretion  of  the  court.    The  report  having  been  thus 

IB  Treat  v.  Curtis,  124  Mass.  348. 
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admitted,  there  is  no  ground  for  exception,  unless  the  pre- 
siding judge  refused  to  limit  its  application.  It  does  not 
appear  that  he  did,  or  that  any  instructions  on  this  point 
were  requested,  and  we  must  presume  that  proper  instruc- 
tions were  given.  "^*  Where  such  testimony  has  been  re- 
ceived without  objection,  it  is  not  error  for  the  court  to  ex- 
clude it  from  the  consideration  of  the  jury.^^ 


§  173  (170).  General  rules  as  to  relevancy. — There  is 
no  more  familiar  principle  in  the  law  of  evidence  than 
this,  that  if  the  testimony  proposed  is  relevant  and  is  not 
forbidden  by  some  one  of  the  exclusionary  rules  of  evi- 
dence, it  should  be  received,^^  oi*,  as  Thayer  puts  it,  "unless 


16  Brooks  V.  Aoten,  117  Mass.  204; 
Hathaway  t.  Evans,  113  Mass.  264. 
And  it  is  very  clear  that  it  is  no 
ground  for  granting  a  new  trial,  that 
improper  evidence  was  admitted  on 
the  side  of  the  plaintiffs  merely  to 
meet  evidence  which  ought  not  to  have 
been  admitted  on  the  other  side :  Graf- 
ton Bank  v.  Woodward,  5  N.  H.  301; 
Furbush  v.  Goodwin,  25  N.  H.  425; 
Morgan  v.  State,  88  Ala.  223,  6  South. 
761;  Sherwood  v.  Titman,  55  Pa.  77. 

17  Curtis  V.  Parker,  136  Ala.  217,  33 
South.  935;  Little  Eock  etc.  B.  Co. 
V.  Tank«rsley,  54  Ark.  25,  14  S.  W. 
1099;  Lutton  v.  Town  of  Vernon,  62 
Conn.  1,  23  Atl.  1020,  27  Atl.  589 
(in  which  ease  the  testimony  was  ex- 
cluded at  the  request  of  the  party 
offering  it);  Farmers'  High  Line 
Canal  etc.  Co.  v.  White,  32  Colo.  114, 
75  Pae.  415;  Jefferson  Man.  Co.  v. 
Anchoria-Leland  Min.  etc.  Co.,  32 
Colo.  176,  64  L.  E.  A.  925,  75  Pae. 
1070;  Illinois  Steel  Co.  v.  Wierzbicky, 
206  111.  201,  68  N.  B.  1101;  Chicago 
etc.  E.  Co.  V.  Bundy,  210  111.  39,  71 
N.  E.  28;  Brazil  Block  Coal  Co.  v. 
Gibson,  160  Ind.  319,  98  Am.  St.  Eep. 
281,  66  N.  E.  882;  Cronk  v.  Wabash 
R.  Co.,  123  Iowa,  349,  98  N.  W.  884; 
Ingram  v.  Wackernagel,  83  Iowa,  82, 


48  N.  W.  998;  Corley  v.  Lancaster, 
81  Ky.  171,  5  Ky.  Law  Eep.  39; 
Mousseau  v.  Thebens,  19  La.  Ann. 
516;  Treat  v.  Curtis,  124  Mass.  348; 
McNaughton  v.  Smith,  136  .Mich.  368, 
99  N.  W.  382;  Johnson  v.  Doou,  131 
Mich.  452,  91  N.  W.  742;  Baker  v. 
Pulitzer  Pub.  Co.,  103  Mo.  App.  54, 
77  S.  W.  585;  Tank  v.  Bordeaux,  29 
Mont.  74,  74  Pae.  77;  Pettis  v.  Green 
Eiver  Asphalt  Co.,  71  Neb.  513,  99 
N.  W.  235,  101  N.  W.  333;  Clasen  v. 
Pruhs,  69  Neb.  278,  5  Ann.  Cas.  112, 
95  N.  W.  640;  Furbush  v.  Goodwin, 
25  N.  H.  425;  McCormaek  v.  Mandel- 
baum,  102  App.  I>iv.  302,  92  N.  T. 
Supp.  425;  Waldron  v.  Eomaine,  22 
N.  Y.  368;  Cabiness  v.  Martin,  15  N'. 
C.  106;  Krause  v.  Morgan,  53  Ohio  St. 
26,  40  N.  E.  886 ;  Shannon  v.  Castner, 
21  Pa.  Super.  Ct.  294;  Aldous  v.  Olver- 
son,  17  S.  D.  190,  95  N.  W.  917;  Mis- 
souri etc.  R.  Co.  V.  Criswell,  34  Tex. 
Civ.  App.  278,  78  S.  W.  388;  Steven- 
son V.  Gunning,  64  Vt.  601,  25  Atl. 
697 ;  McNieol  v.  Collins,  30  Wash.  318, 
70  Pae.  753;  Grabowski  v.  State,  126 
Wis.  447,  105  N.  W.  805;  Evening 
Post  Pub.  Co.  V.  Voight,  72  Fed.  885, 
19  C.  C.  A.  224. 

18  This  is  illustrated  by  most  of  the 
cases  cited  in  this  section.     Such  tes- 
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excluded  by  some  rule  or  principle  of  law,  all  that  is  Ibgic- 
ally  probative  is  admissible";  and,  lie  continues:  "The 
law  furnishes  no  test  of  relevancy.  For  this,  it  tacitly  re- 
fers to  logic  and  general  experience, — assuming  that  the 
principles  of  reasoning  are  known  to  its  judges  and  min- 
isters, just  as  a  vast  multitude  of  other  things  are  assumed 
as  already  sufficiently  known  to  them.""  For  convenience 
of  reference  we  give  here  the  four  main  groups  of  these 
exclusionary  rules  of  evidence,  which  are  hereinafter  dis- 
cussed: 1.  Res  inter  alios  acta — facts  similar  to  but  not 
specifically  connected  with  each  other.  2.  Hearsay — the 
fact  that  a  person  not  called  as  a  witness  has  asserted  the 
existence  of  any  fact.  3.  Opinion — ^the  fact  that  any  per- 
son is  of  opinion  that  a  fact  exists.  4.  Character — the 
fact  that  a  person's  character  is  such  as  to  render  conduct 
imputed  to  him  probable  or  improbable.  To  each  of  these 
four  exclusive  rules  there  are,  however,  important  ex- 
ceptions, which  are  defined  by  the  law  of  evidence.^"  It 
is  not  a  sufficient  objection  that  the  evidence  proposed  is 
of  little  weight,  since  that  is  a  matter  addressed  solely  to 
the  jury;  nor  is  the  proposed  testimony  to  be  necessarily 
rejected  because  it  may  not  bear  directly  upon  the  issue. 
As  has  frequently  been  said,  great  latitude  is  allowed  in 
the  reception  of  circumstantial  evidence,  the  aid  of  which 
is  constantly  required,  and,  therefore,  where  direct  evidence 
of  the  fact  is  wanting,  the  more  the  jury  can  see  of  the  sur- 
rounding facts  and  circumstances  the  more  correct  their 
judgment  is  likely  to  be.^^  The  competency  of  a  collateral 
fact  to  be  used  as  the  basis  of  legitimate  argument,  is  not 
to  be  determined  by  the  conclusiveness  of  the  inferences 
it  may  afford  in  reference  to  the  litigated  fact.  It  is  enough 
if  these  may  tend,  even  in  a  slight  degree,,  to  elucidate  the 
inquiry,  or  to  assist,  though  remotely,  to  a  determination 

timony  should  be  recedTed  even  though  20  Reynolds'       Steph.       on       Ev., 

oibtained  by  improper  means:    Cluett  Stephen's  Introduction,  xviii. 

V.  Eosenthal,  100  Mich.  193,  43  Am.  21  Holmes  v.  Goldsmith,  147  U.  S. 

St.  Bep.  446,  58  N.  W.  1009.  150,  37  L.  Ed.  118,  13  Sup.  Ct.  Bep. 

19  Thayer,  PreU  Treat,  on  Ev.,  265.  288;  1  Stark.  Ev.,  47,  48. 
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probably  founded  in  truth.  Indeed,  to  require  a  neces- 
sary relation  between  tbe  fact  known  and  tlie  fact  sought 
would  sweep  away  many  sources  of  testimony  to  which 
men  daily  recur  in  the  ordinary  business  of  life,  and  that 
cannot  be  rejected  by  a  judicial  tribunal,  without  hazard 
of  shutting  out  the  light.  Merely  foreign  matter  must  be 
avoided;  but,  though  in  appearance  foreign,  if  it  bear  at 
all  on  the  main  subject,  it  must  be  heard.  As  an  illustra- 
tion of  this  rule,  we  may  take  the  ordinary  case  of  an  in- 
dictment for  knowingly  uttering  counterfeited  bank  notes, 
in  which  proof  of  the  possession  or  of  the  prior  or  subse- 
quent utterance  of  other  simulated  notes,  though  of  a  differ- 
ent description,  is  constantly  admitted  as  material  to  the 
question  of  guilty  knowledge,  touching  the  subject  of  the  in- 
dictment.^^ In  another  case,  where  the  question  was  as 
to  the  date  of  a  receipt,  given  by  the  plaintiff  to  the  de- 
fendant for  money  paid  by  the  latter  to  the  former,  evi- 
dence that  the  defendant  had,  on  a  certain  day,  alleged  by 
the  plaintiff  to  be  the  date  of  the  receipt  in  question,  re- 
ceived from  another  source  a  sum  of  money,  was  held  to  be 
relevant.^^*  And  yet  there  was,  in  these  instances,  no 
necessary  or  even  intimate  relation  between  the  ascertained 
facts  and  the  conclusion  sought;  but  the  former  suggested 
reasons  favoring  the  respective  hypotheses  of  the  prosecu- 
tion and  of  the  defendant,  and  this  was  deemed  enough  to 
authorize  their  introduction  to  the  jury.  If  it  forms  a 
link  in  the  chain  of  testimony^^  or  tends  in  any  degree  to 
establish  the  fact  in  controversy,,  it  should  be  received.** 

22  Stevenson    v.    Stewart,    11    Pa.  jeet  were  allowed  to  be  shown  b7  com- 

307;  Sanders  v.  Stokes,  30  Ala.  432;  parison  thereof  with  the  known  quali- 

Belden  v.  Lamb,  17  Conn.  441 ;  Sample  ties  of  an  object  not  in  dispute. 

V.   Lipscomb,    18    Ga.    687;    Slack   v.  22a  Armstrong      v.      Burrowes,      6 

McLagan,    15    111.    242;    Farwell    v.  Watts   (Pa.),  266. 

Tyler,  5  Iowa,  536;  Trull  v.  True,  33  23  Hunter  v.   Harris,   131  HI.   482, 

Me.  367;   Eichardson  v.  Milburn,   17  23  N.  E.  626;  Tarns  v.  Bullitt,  35  Pa. 

Md.  67;  Jones  V.  Letcher,  13  B.  Mon.  308;    Schuchardt    v.    Aliens,    1   Wall. 

(Ky.)  363;  Tucker  v.  Peaslee,  36  N.  (U.  S.)  359,  17  L.  Ed.  642;  Eemy  r. 

H.   167;   Fitzwater  t.  Stout,  16   Pa.  Olds  (Cal.),  34  Pac.  216. 

22.     In  Isbell  v.  New  York  Ey.  Co.,  24  Jones   v.    Letcher,    13    B.    Mo». 

25  Conn.  5S«,  the  qualities  of  an  ob-  (Ky.)  363;  Johnson  t.  State,  14  Ga. 
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But  since  the  court  is  compelled  to  rule  upon  the  admission 
of  testimony  when  it  is  offered,  the  offer  of  the  evidence 
should  contain  information  as  to  the  manner  in  which 
the  evidence  is  to  become  relevant.  Dislocated  circum- 
stances may,  doubtless,  be  given  in  evidence,  particularly, 
if  there  be  no  objection  to  the  order  of  time ;  but  the  pro- 
posal of  the  evidence  must  contain,  in  itself,  by  reference 
to  something  that  has  preceded  it,  or  that  is  to  follow,  in- 
formation of  the  manner  in  which  the  evidence  is  to  be 
legitimately  operative.^^  Although  the  evidence  may  be 
irrelevant  for  one  piirpose,  it  may  he  relevant  as  to  other 
facts  in  issue ;  and,  if  so,  it  should  be  received ;  but  in  such 
case  it  is  proper  that  the  court  should  explain  to  the 
jury  the  purpose  for  which  it  is  admitted  and  restrict  its 
application.  If  evidence  tends  to  prove  two  things,  one 
of  which  is  proper  and  the  other  improper,  it  must  go  to 
the  jury  with  an  explanation  from  the  court  of  its  legiti- 
mate bearing.^*  But  if  the  testiinony  is  legally  insufficient 
for  the  purpose  for  which  it  is  offered  it  may  be  properly 
rejected.  So  testimony  which  is  competent  as  to  one  party 
should  not  be  excluded  because  not  competent  against  an- 
other party  to  the  siiit.  In  such  case  the  effect  of  the  evi- 
dence may  be  limited  by  proper  instructions.^''  Sometimes 
it  becomes  the  duty  of  the  court  to  exclude  entirely  rele- 
vant evidence,  as,  for  instance,  the  limitation  of  the  number 
of  witnesses  who  can  only  prove  the  same  fact  over  and 
over  again,  or  who  are  only  called  to  prove  some  fact 
which  is  already  in  evidence  by  proof  or  is  admitted  by 

55;  Colglazier  v.  Colglazier,  124  Ind.  Hooper,    12    Ala.    823,    46   Am.    Dec. 

196,  24  N.  B.  95;  People  v.  Hare,  57  280;   Austin  v.   Eobertson,   25   Minn. 

Mich.  505,  24  N.  W.  843;   Cleveland  431.             i 

C.  C.  &  I.  By.  Co.  V.  Closser,  126  Ind.  28  Webster  v.  Enfield,  10  HI.  298; 

348,  22  Am.  St.  Eep.  593,  9  L.  B.  A.  Brewin  v.  Farrell,   39  Vt.   206;   Mc- 

764,   26   N.  E.   15-9;   Copp  T.  Hardy,  Clelland   v.    Lindsay,    1    Watts   &   S. 

32  Mo.  App.  588;  Huntington  v.  At-  (Pa.)  360;  Marshall  v.  Haney,  4  Md. 

trill,  118  N.  Y.  365,  23  N.  E.   544;  498,  59  Am.  Dec.  92;  Head  v.  Selleck, 

Commonwealth  v.  Eobinson,  146  Mass.  76  Conn.  706,  57  Atl.  281. 

571    16  N.  B.  452.  27  Owens  v.  State,  94  Ala.  97,  10 

25  WeidJer    v.    Farmers'    Bank,    11  South.  669. 
Serg.   &  B.    (Pa.)    134;    McCurry  t. 
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the  opposite  party.^^  Whilst  it  is  not  at  all  times  easy  to 
see  the  exact  bearing  of  evidence  offered  upon  the  issue 
between  the  parties,  it  is  sometimes  difficult  to  say  that  it 
is  so  utterly  irrelevant  that  it  may  mislead  the  jury  and 
should  for  that  cause  be  excluded.  Evidence  may  seem 
not  to  bear  immediately  and  directly  upon  the  contested 
matters  of  fact  in  the  cause,  ye1;  it  may  serve  to  illustrate 
the  conduct  of  a  party  by  throwing  light  upon  the  motives 
by  which  he  may  have  been  prompted;  and  where  this  is 
a  material  inquiry,  if  the  evidence  tend  to  do  this  iu  any 
degree,  it  ought  not  to  be  rejected,  although  the  court  may 
think  it  not  entitled  to  great  weight  with  the  jury.^®     It 


28  Olmstead  v.  Hill,  2  Ark.  346; 
NootLan  v.  Niman,  76  Calr  44,  18  Pac. 
98;  Boseli  v.  Doran,  62  Conn.  311,  25 
Atl.,242;  Waller  v.  Graves,  20  Conn. 
305;  White  v.  Columbus  Iron  Works 
Co.,  113  Ga.  577,  38  S.  E.  944;  Vogel 
T.  Harris,  112  Ind.  494,  14  N.  E.  385; 
Farmers'  etc.  Bldg.  etc.  Assn.  v. 
E«ctor,  22  Ind.,  App.  101,  53  N.  B. 
297;  Duggan  t.  Eyah,  211  HI.  133, 
71  N.  E.  848;  Batavia  Mfg.  Co.  T. 
Newton  Wagon;  Co.,  91  111.  230;  Kus- 
Bell  V.  Sycamore  Marsh  Harvester 
Mfg.  Co.,  05  111.  333 ;  Glidden  v.  Dun- 
lap,  28  Me.  379;  State  v.  Trimble, 
104  Md.  317,  64  Ml.  1026;  Parker' 
V.  Hardy,  24  Pick.  (Mass.)  246;  Ar- 
nold V.  Harris,  142  Mich.  275,  105 
N.  W.  744;  Scheibeck  v.  Van  Der- 
beck,  122  Mich.  29,  80  N.  W.  880; 
Norris  v.  Clarke,  33  Minn.  476,  24 
N.  W.  128;  Cole  v.  Curtis,  16  Minn. 
182;  Richardson  v.  Issaquena  County 
Bd.  Levee  Commrs.,  -68  Miss.  539,  9 
So^^th.  351;  Wilson  v.  Williams,  52 
Miss.  487 ;  Steltemeier  v.  Barrett,  145 
Mo.  App.  534,  ia2  S.  W.  1095;  Grant 
V.  Hathaway,  118  Mo.  App.  604,  96 
S.  W.  417;  Craighead  v.  Wells,  21 
Mo.  404;  Arabian  Horse  Co.  v. 
SivenS,  4  Neb.  (Unof.)  823,  96  N. 
W.  621;  AUendorph  T.  Wheeler,  101 


N.  Y.  649,  5  N.  E.  42;  People  v. 
New  York  Super.  Ct.,  10  Wend.  (N. 
Y.)  285;  White  v.  Old  Dominion 
Steamship  Co.,  102  N.  Y.  661,  6  T^.  B. 
289;  Cunningham  v.  Smith,  70  Pa. 
450;  Stall  in  js  v.  Hullum.,  79  Tex. 
421,  15  S.  W.  677;  Bartlett  v.  Hu- 
bert, 21  Tex.  8;  Wait  v.  Brewster, 
31  Vt.  516;  Triplett  v.  GofP,  83  Va. 
784,  3  S.  E.  525;  Austin  v.  Austin, 
45  Wis.  523.  In  Steltemeier  v.  Bar- 
rett, su-pra,  error  was  alleged  in  ex- 
cluding a,  letter  addressed  by  counsel 
on  one  side  to  counsel  on  the  other 
as  to  submitting  a  paper  which  was 
in  eootroversy  to  an  examination  out- 
side, or  even  inside,  of  court.  The 
court  of  appeal  said  that  an  exami- 
nation outside  the  court  was  not  in 
the  control  of  the  court  in  a  case 
of  this  kind,  and,  as  the  examina- 
tion of  that  very  paper  could  be 
made  in  the  presence  of  the  court, 
and  the  paper  was  in  evidence  before 
the  jury,  and  was  submitted  to  the  in- 
spection of  the  jury,  counsel  certainly 
had  all  the  advantage  of  any  disclos- 
ure or  fact  which  an  examination 
might  reveal. 

29  Parsons  v.  Hooper,  16  Gratt. 
(Va.)  64,  and  cases  cited  to  §  170, 
ante. 
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is  not  always  necessary  that  evidence  should  appear  at  the 
time  to  he  relevant.  It  is  sometimes  impossible  to  antici- 
pate exactly  what  questions  may  arise  in  the  course  of 
the  trial;  and  testimony  should  be  received  if  it  would  be 
relevant  and  competent  in  view  of  the  questions  which 
may  be  reasonably  expected  to  arise  upon  the  issue  joined. 
Testimony  may  be  offered  not  manifestly  applicable  to  the 
matter  in  controversy,  but  should  not  therefore  be  rejected, 
if  its  applicability  appears  to  be  susceptible  of  proof  by 
evidence  aliunde.  If  it  were  otherwise,  no  case  depending 
upon  the  coincidence  of  a  series  of  independent  facts  could 
ever  be  made  out  by  proof.  Isolated  from  the  others, 
each  fact  in  such  case  might  appear  wholly  inapplicable; 
combined,  their  application  would  be  manifest;  and  yet 
they  must  necessarily  be  introduced  in  evidence  singly.  The 
question  of  the  relevancy  of  such  evidence,  therefore,  re- 
mains to  be  considered  in  connection  with  the  suppletory 
and  correlative  evidence  introduced.  If  no  testiniony  be 
introduced  tending  in  any  way  to  show  its  applicability, 
the  court  should,  on  motion  of  the  party  against  whom  it 
was  offered,  exclude  it  from  the  jury  or  instruct  them  to 
disregard  it.  But  if  there  be  additional  evidence  tending 
to  show  the  relevancy  of  that  in  aid  of  which  it  was  offered, 
it  becomes  the  peculiar  province  of  the  jury  to  judge  of 
its  sufficiency  to  subserve  its  intended  purposes. ^°     "It  is 

30  Crossett  v.  Wlislan,  44  Cal.  200;  etc.   Co.   v.   Girod,   164   Ala.   10,  137 

Eobert    E.    Lee    Silver    Min.    Co.    v.  Am.  St.  Eep.  17,  51  South.  242;  Hen- 

Englebach,  18  Colo.  106,  31  Pac.  771;  derson    v. 'Raymond    Syndicate,'   183 

Watson    V.    New    Milford,    72    Conn:  Mass.  443,   67   N.   E.   427;    Cabipbell, 

561,   77   Am.    St.   Eep.   345,   45    Atl.  v.  Sherman,  49  Mich.  534,  14  N.W. 

167;  Wilson  •f.  Jernigan,  57  Pla.  277,  4S4;    Woodbury   v.   Larned,   5   Minn; 

49  South.  44;  Lanier  v.  Hebard,  123  339;'    McDermott    v.    Judy,    67    Mo. 

Ga.  626,  51  S.  E.  632;  Mosely  v.  Gor-  App.    647;    Ponca    v.    Crawford,    18 

don,   16   Ga.   384;    Bedell  v.   Janney,  Neb.   551,    26   N.   W.    365;    Place   v. 

4  Gilm.   (111.)  193;  Wilson  v.  Wilson,  Minster,  65  N.  Y.  89;    Earihardt  v. 

86  Ind.   472;   Peterson  v.  Walter  A.  Clement,  137  N.  C.  91,  49  S.  E.  49; 

Wood    Mowing    etc.    Mach.    Co.,    97  Shahan  t.  Swan,  48  Ohio  St.  25,  29 

Iowa,   148,  59  Am.  St.  Eep.   399,  66  Am.    St.    Eep.    517,    26    N.    E.    222; 

N.   W.  '96;'   State   v.    McAllister,    24  Eisenhart   v.    Slaymaker,   14   Serg.   & 

Me.    139;    and    see   Birmingham   Ey.  E.   (Pa.)    153;   Perry  v.  Jeffries,  61 
Evidence  I — 57 
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the  right  of  the  party,  when  he  offers  evidence  in  its  proper 
order,  which  proves,  or  ^ends  to  prove  any  necessary  fact 
in  the  case,  to  have  it  go  to  the  jury;  for  the  reasonable 
presumption  is,  that  it  will  be  followed  by  such  other  proof 
as  is  necessary  for  its  proper  connection;  and  if  it  is  not, 
it  then  becomes  irrelevant,  and  as  such,  if  desired,  may  be 
withdrawn  from  the  jury.  If  there  is  anything  to  induce 
the  suspicion  that  the  time  of  the  court  is  being  trifled  with, 
it  may  be  proper  to  call  upon  counsel  to  state  the  connec- 
tion, which  they  expect  to  give  the  proposed  evidence,  but 
this  would  ordinarily  be  avoided,  as  it  is  often  embarras- 
sing for  counsel  to  anticipate  their  case  in  the  presence  of 
the  opposite  party.  It  may  sometimes  happen  that  evidence 
is  offered  so  out  of  its  proper  place  as  to  authorize  the 
court  to  exclude  it  for  want  of  a  proper  foundation.  "^^  It 
is  the  general  rule  that  it  should  be  left  to  the  discretion  of 
the  presiding  judge  to  determine  whether  he  will  require 
proof  of  connecting  or  preliminary  facts  before  deciding 
the  question  of  relevancy,  or  whether  he  will  admit  the 
testimony  on  the  statement  of  counsel  that  he  expects  to 
show  the  relevancy  by  other  facts.^^  It  often  happens 
that  certain  preliminary  questions  of  fact  must  be  deter- 

S.   C.   292,   39   S.   B.   515;    Sweat   T.  Kee  v.  Bassick  Min.  Co.,  8  Colo.  392, 

Eogers,  6  Heisk.  (Tenn.)  117;  Cham-  8  Pac.   561;    Hammond  v.  Hammond 

berlin  v.   Fuller,   59   Vt.   247,   9   Atl.  Buckle  Co.,  72  Conn.  130,  44  Atl.  25; 

,  832 ;   Harris  v.  Holmes,  30  Vt.  352 ;  Dougherty  v.  Welch,  53  Conn.  558,  5 

Wausau  First  Nat.  Bank  v.  Con-way,  Atl.  704;  Wilson  v.  Jernigan,  57  Fla. 

<>7  Wis.  210,  30  N.  W.  215;  Metropo-  277,  49  South.  44;  Italian-Swiss  Agri- 

lis  Bank  v.  Guttschlick,  14  Pet.   (U.  culture  Colony  v.  Pease,  194  111.  98, 

S.)    19,  10  L.  Ed.  335.    See  §  135  et  62  N.   E.  317;   Haller  v.  Gibson,  30 

seq.,  ante.  lud.  App.  10,  65  N.  E.  293;  Leipird 

31  Eogers  v.  Brent,  5  Gilm.  (HI.)  v.  Stotler,  97  Iowa,  1€9,  6«  N.  W. 
573,  50  Am.  Dec.  422;  Doe  ex  dem.  160;  Warner  v.  Hardy,  6  Md.  525; 
Davenport  v.  Eoe,  27  Ga.  68;  and  Gage  v.  Averill,  57  Mo.  App.  Ill; 
see  §  141,  ante.  See  note  on  "With-  Hutehins  v.  Berry,  75  N.  H.  416,  75 
drawal  of  Unreasonable  Testimony  Atl.  650;  Bayliss  v.  Cockroft,  81  N. 
from  Consideration  of  Jury,"  Wolfe  Y.  363 ;  Downing  v.  DeKlyn,  1  E.  D. 
V.  City  etc.  Railway  Co.,  15  Ann.  Cas.  Smith  (N.  Y.),  563;  iState  v.  Cherry, 
1187.  63  N.  C.  493;  Earl  v.  Tupper,  45  Vt. 

32  McCurry  v.  Hooper,  12  Ala.  823,  275 ;  Hagan  v.  McDermott,  134  Wi«. 
46   Am.   Dec.   280;   Kenniflf  v.   Caul-  490,  115  N.  W.  138. 

field,  140  Cal.  34,  73  Pac.  803;   Mc- 
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mined  before  it  can  appear  whether  the  proffered  testi- 
mony is  relevant  or  competent.  In  such  cases  the  duty 
devolves  upon  the  trial  judge  to  decide  such  preliminary 
matters  of  fact  without  the  assistance  of  the  jury.^^  When 
the  party  gives  the  promise  to  make  the  disjointed  testi- 
mony relevant  by  subsequent  proper  location,  it  is  neces- 
sary for  him  to  state  what  the  subsequent  evidence  will  be, 
and  if  he  fails  to  give  such  explanation  the  court  may  ex- 
clude the  offered  testimony  and  decline  the  imdertaking.'* 
It  sometimes  happens,  however,  that  the  fact  upon  which 
the  admissibility  of  evidence  depends  is  a  material  and 
issuable  fact  in  the  case ;  for  example,  the  admissibility  of 
a  deed  may  depend  upon  whether  it  has  been  executed,  that 
being  a  material  disputed  fact.  In  such  cases  the  judge 
does  not  decide  the  preliminary  issue  peremptorily,  but 
submits  the  testimony  tending  to  prove  such  fact  to  the 
jury,  leaving  it  to  them  to  pass  upon  its  weight.^^     Proof 


33  Commonwealth  v.  Coe,  115  Mass. 
481;  as  to  admissibility  of  confes- 
sions, State  V.  Carson,  36  S.  C.  524, 
15  S.  B.  588;  as  to  the  privilege  or 
competency  of  a,  witness,  Childs  v. 
Merrill,  66  Vt.  302,  29  Atl.  532.  See, 
also,  §  796,  post.  As  to  admissibility 
of  documents.  Commonwealth  v.  Coe, 
115  Mass.  481.     See,  also,  §  174,  post. 

34  Abbott's  Trial  Brief,  Civil  Jury 
Trials,  238,  which  cites  the  following 
cases:  Meehelke  v.  Bramer,  59  Wis. 
57,  17  N.  W.  682;  Piper  v.  White, 
56  Pa.  90;  Hall  v.  Patterson,  51  Pa. 
28fl;  Bilberry  v.  Mobley,  21  Ala. 
277;  Van  Buren  v.  Wells,  19  Wend. 
(N.  Y.)  203;  Abney  v.  Kingsland,  10 
Ala.  356,  44  Am.  Dec.  491,  and  cases 
cited;  Carnes  v.  Piatt,  15  Abb.  Pr., 
N.  S.,  337,  4  Jones  &  S.  361 ;  affirmed 
in  59  N.  Y.  405;  Boland  v.  Louisville 
&  N.  E.  Co.,  106  Ala.  641,  18  South. 
99;  Holman  v.  Boston  Land  &  Secur- 
ity Co.,  8  Colo.  App.  282,  45  Pac. 
519;  McAllister  v.  Barnes,  35  Mo. 
App.  668. 


85  The  rule  is  very  clearly  laiot 
down  by  Chief  Justice  Marshall  ia 
Swearingen  v.  Leach,  7  B.  Mon.  (Ky.) 
287.  He  says:  "If  the  fact  on  whiei 
the  relevancy  of  the  disputed  evideneo 
depends  be  merely  preliminary,  ami 
not  otherwise  essential  than  as  it  ms'/ 
lay  the  foundation  for  receiving  the 
evidence  in  question,  then  it  may  per- 
haps in  all  cases  be  proper  to  make 
the  admissibility  of  the  disputed  evi- 
dence depend  upon  the  judge's  opin- 
ion as  to  the  sufficiency  of  the  proof 
to  establish  the  preliminary  fact.. 
But  where  the  preliminary  fact  is; 
otherwise  material  in  the  cause,  anoi 
essentially  involved  in  the  issue,  th* 
general  practice  is,  to  admit  the  de- 
pendent evidence,  if  in  the  opiniom 
of  the  judge  there  be  evidence  con- 
ducing to  prove  the  preliminary  fact, 
and  from  which  a  jury  might  ration- 
ally infer  it.  A  contrary  practice 
would  in  many  instances,  as  in  this, 
take  the  whole  case  from  the  jury, 
and  subject  it  to  the  decision  of  tne 
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necessary  to  establish  the  admissibility  of  evidence  vfhich 
a  party  wishes  to  give  should  first  be  addressed  to  the 
court,  and  when  clear  and  uncontradicted,  the  court  will 
decide  the  question,  but  if  doubtful,  it  is  proper  to  submit 
the  matter  to  the  jury  to  let  them  decide  the  doubt,  when 
such  doubt  depends  upon  a  question  of  fact.*®  The  general 
rule  is  that  it  is  for  the  court  to  determine  all  questions 
relating  to  the  admissibility  of  evidence;  and  when  this 
question  of  admissibility  depends  upon  the  decision  of  other 
questions  of  fact,  such  as  the  execution  of  a  contract  or 
agreement,  these  preliminary  facts  are,  in  the  first  in- 
stance, to  be  tried  by  the  judge;  but  as  above  stated,  he 
may,  at  his  discretion,  take  the  opinion  of  the  jury  upon 
them.  Often  these  preliminary  questions  are  mixed  ques- 
tions of  law  and  fact;  or  the  evidence  may  be  conflicting 
as  to  whether  the  instrument  was  in  fact  executed  or  de- 
livered by  the  parties ;  in  which  case  it  is  proper  to  submit 
the  question  to  the  jury  under  proper  instructions  from  the 
court.  It  is  enough  to  authorize  such  submission  to  the 
jury  that  there  is  some  proof  of  the  facts  on  which  the 

judge   upon   the   weight    of    the    evi-  pends  upon  another  material  fact  in 

dence,  thus  destroying  the  established  the    cause,    the    admissibility   of    evi- 

distinction    between    their    respective  dence  in  support  of  the  dependent  or 

functions.     When   it   is   necessary   to  secondary  fact  depends  not  upon  the 

prove  a  deed,  and  the  instrument  is  absolute  proof  of  the  principal  fact, 

admitted  to  be  read  to  the  jury,  upon  but   upon  there  being   such   evidence 

evidence  conducing  to  prove  its  exe-  as  conduces   to   prove   it,   and   would 

cution,   could   a  judge  afterward  ex-  authorize  the  jury  to  find  it." 

elude  it  on  motion,  on  the  ground  that  36  Dement    v.    Ston«street,    1    Md. 

the   proof   of   its   execution   was   not  123;  Trasher  v.  Everhart,  3  GUI  &  J. 

fully    satisfactory    to    his    mind,    or  (Md.)    242;   Funk  v.  Kineaid,  5  Md. 

could    he    have    rejected    it    on    this  404;   Winslow  v.  Bailey,  16  Me.  319; 

ground,    even    in    the    first    instance?  Bartlett  v.  Hoyt,  33  N.  H.  151;  Hall 

The  execution  of  the  deed  being  the  v.    Brown,    58    N.    H.    93;    Davis    v. 

material  fact  in  the  issue,  the  judge  Charles     Eiver     etc.    Co.,     11     Cush. 

does     not     decide     it     peremptorily,  (Mass.)  506.     See,  also.  Day  v.  Sharp, 

though  it' is  in  one  aspect  a  prelipii-  4  Whart.  (Pa.)  339;  34  Am.  Dec.  509; 

nary    fact,   but   having   decided    that  Emerson  v.  Provi   Hat   Mfg.   Co.,   12 

there  is  evidence  conducing  to  prove  Mass.    237,    7    Am.    Dec.    66;    Porter 

it,   he   places   the   whole   question    of  v.    Wilson,    13    Pa.    641;    1    Thomp. 

fact  before  the  jury.     We  are  satis-  Trials,  §  676 ;     Abbott's    Trial    Brief, 

fied   that   in   this   and   similar    cases  Civil  Jury  Trials,  e.  10. 
where  the  relevancy  of  ong  fact  de- 
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right  to  admit  the  evidence  is  predicated.^''  It  is  often  the 
case  that  the  main  question  in  controversy  is  the  execution 
and  authenticity  of  the  instrument.  And  the  rule  is,  that 
if  there  be  no  evidence  of  authenticity,  the  instrument  can- 
not be  read  to  the  jury;  but  if  there  be  any  fact  or  cir- 
cumstances tending  to  prove  the  authenticity  from  which 
it  might  be  presumed,  then  the  instrument  is  to  be  read  to 
the  jury,  and  the  question,  like  other  matters  of  fact,  is 
for  their  decision.^^  And  when  a  prima  facie  case  of  ex- 
ecution has  once  been  made,  the  court  is  not  to  allow  the 
other  party  to  adduce  counter-proof  before  the  instrument 
is  read,  and  thus  assume  to  take  the  question  from  the 
jury.*^  When  the  preliminary  question  of  fact  is  for  the 
judge,  his  decision  must  be  final,  if  there  is  any  proper 
evidence  to  support  it.  As  in  all  questions  of  that  nature, 
exceptions  to  the  ruling  at  the  trial  will  be  sustained  only 
when  they  show  clearly  that  there  was  some  erroneous 
application  of  the  principles  of  law  to  the  facts  of  the  case, 
or  that  the  evidence  was  admitted  without  proper  proof 
of  the  qualifications  requisite  for  its  competency.*"  The 
admission  of  testimony  which  at  the  time  is  irrelevant  is 
cured  by  the  subsequent  admission  of  proper  testimony 
which  shows  the  former  to  be  admissible.*'  It  is  a  familiar 
rule  which  may  be  implied  from  all  the  authorities  cited 
in  this  section  that  if  the  evidence  proposed  is  clearly 
irrelevant  it  should  be  rejected.  And  the  judge  may  reject 
such  evidence  on  his  own  motion,  whether  objected  to  or 
not.*^  When  a  mistake  has  been  made  in  the  admission  of 
evidence  on  the  trial  of  a  cause,  it  may  subsequently"  be 
rectified.  It  may  be  withdrawn  by  the  party  who  has 
given  it,  or  the  court  may  withdraw  it,  and  positively  in- 

8T  1   Greenl.   Ev.,  §  49.  '  Gray  (Mass.),  250;  Foster  v.  Maekay, 

as  ,    PHUips'    Bv.    C.    H.    .   -K's  ^f  L^riS'sO  Ala.  503;  BeU 

Notes,   503,   note.  ^_   Chambers,  38  Ala.   660;   Tilton  v. 

39  Verzan  v.  McGregor,  23  Cal.  339.  Tilton,  41  N.  H.  479. 

40  Commonwealth  v.  Coe,  115  Mass.  *2  Cooper-  v.  Barber,  24  Wend.  (N. 
481;  Doud  v.  Hall,  8  Allen  (Mass.),  T.)  105.  See,  also,  Dunnigan  t,  Ellis, 
410;  Quinsigamond  Bank  v.  Hobbs,  11  162  111.  App.  185. 
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struct  the  jury  to  disregard  it — ^to  discard  it  from  tlieir 
view.  In  such  a  case,  it  is  the  duty  of  the  court  to  see 
to  it  that  no  mischief  is  done ;  that  the  illegal  evidence  be 
withdrawn,  wholly  withdrawn,  and  withdrawn  for  every 
purpose,  and  that  parties  are  protected  against  the  dis- 
astrous effects  of  the  admission  of  illegal  evidence.  To 
state  the  rule  more  broadly — ^where  illegal  testimony  has 
been  admitted  by  the  court  against  objection,  nothing  short 
of  a  direct  and  unequivocal  charge  to  the  jury,  that  they 
must  disregard  the  illegal  proof,  can  cure  the  error  of  its 
admission.**  Other  rules  as  to  relevancy  will  be  found 
throughout  this  chapter,  but  we  have  recapitulated  those 
which  have  appeared  to  us  the  most  likely  to  call  for  quick 
consideration  and  which  by  reason  of  their  interconnection 
with  other  general  rules  require,  in  addition,  that  clear 
conception  of  the  admissibility  of  evidence  which  so  often 
regulates  the  result  of  an  action,  and  without  which  knowl- 
edge a  verdict  becomes  a  thing  of  chance  in  place  of  a 
logical  result  from  well-founded  premises. 

§  174  (171).  Province  of  judge  and  jury. — ^From  the 
prefatory  remarks  the  reader  will  have  gathered  that  we 
shall  refrain  from  touching  upon  either  the  historical  side 
of  the  great  territory  occupied  under  a  sort  of  joint  ten- 
ancy by  the  court  and  the  jury  or  the  scientific  aspect 
which  deals  with  the  necessary  adjustment  of  their  re- 
spective powers.  We  have  to  concern  ourselves  with  their 
properties  of  to-day,  and  even  restrain  ourselves  from  any 
inquiry  as  to  the  how  or  why  of  their  divided  and  yet  inter- 
dependent functions.  It  is  a  delight  to  follow  tho  learned 
ramblings  of  a  scholar  like  Thayer,  who  illuminates  his 
historical  paintings  with  the  colors  of  .an  old  master ;  but 
what  the  practicing  lawyers  of  bench  and  bar  desire  to 
know  for  the  purpose  of  doing  the  business  of  the  com- 
munity is,  whether  there  is  a  rule  that  the  judge  attends  to 
the  law  and  the  jury  to  the  facts  of  the  case,  and  is  it  to  be 

43  Carlisle  v.  Hunley,  15  Ala.  623;  ware  etc.  Canal  Co.  v.  Barnes,  31  Pa. 
riorey  v.  Florey,  24  Ala.  241;  Dela-      193. 
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taken  in  its  entirety,  and  if  not,  how  is  it  to  be  interpreted? 
Like  many  fellow-statements,  proverbs,  saws,  and  maxims, 
whose  origin  is  of  little  moment,  we  recognize  that  such  a 
rule  was  supposed  to  have  been  created  for  the  purpose  of 
distinguishing  between  the  important  functions  referred  to. 
Likewise  we  know  that  it  does  not  do  so  and  that  it  is 
"more  honored  in  the  breach  than  in  the  observance." 
Hence  we  find  that  while  it  is  a  familiar  rule  that  the  judge 
is  to  determine  all  questions  of  law  that  arise  in  the  trial 
of  a  case  and  that  the  jury  are  to  find  the  facts  from  the 
evidence  introduced,  as  a  matter  of  fact  judges  frequently 
decide  questions  of  fact  and  jurors  apply  the  law  as  given 
by  the  court  to  the  questions  of  fact  involved.  It  is  our 
purpose  here  to  set  out  the  functions  which  are  now  as- 
signed to  these  two  important  branches  of  the  judicial 
system  in  their  relation  to  the  laws  of  evidence.  In  the 
first  place,  the  judge  passes  upon  the  admissibility,  ma- 
teriality or  relevancy  of  the  evidence  offered;**  the  jury 
decide  upon  the  weight  of  that  evidence.*®    The  judge 


44  De  Graffenreid  v.  Thomas,  14 
Ala.  681;  People  v.  Ivey,  49  Cal.  56; 
Eobinson  v.  Ferry,  11  Conn.  460; 
Sullivan  v.  Honaeker,  6  Fla.  372; 
Carroll  v.  Eoberts,  23  Ga.  492;  Nickey 
V.  Zonker,  31  Ind.  App.  88,  67  N.  B. 
277;  Indiana  Farmers'  Livestock  Ins. 
Co.  V.  Byrkett,  9  Ind.  App.  443,  36 
N.  B.  779;  Swearingen  v.  Leaeh,  7 
B.  Mon.  (Ky.)  285;  United  E.  etc. 
Co.  v.  Corbin,  109  Md.  442,  72  Atl. 
606;  Emerson  v.  Province  Hat  Mfg. 
Co.,  12  Mass.  237,  7  Am.  Dec.  66; 
Hansberger  v.  Sedalia  Electric  E.  Co., 
82  Mo.  App.  566;  Theobald  v.  Shep- 
ard,  75  N.  H.  52,  71  Atl.  26;  Jones  v. 
Hurlburt,  39  Barb.  (N.  Y.)  403;  Eat- 
liff  V.  Huntly,  27  N.  C.  545;  Waters- 
Pierce  Oil  Co.  V.  Davis,  24  Tex.  Civ. 
App.  508,  60  S.  W.  453;,  Bogle  v. 
Sullivant,  1  Call  (Va.);  561;  Snooks 
V.  Wingfield,  52  W.  Va.  441,  44  S.  B. 
277;  Dr.  Harter  Medicine  Co.  v.  Hop- 
kins, 83  Wis.  309,  53  N.  W.  501; 
Cliquot  V.  United  States,  3  Wall.  (U. 


S.)  114,  18  li.  Ed.  116;  Eoach  v. 
Hillings,  16  Pet.  (U.  S.)  319,  10  L. 
Ed.  979;  Wyckoff  v.  Wagner  Type- 
writer Co.,  99  Fed.  158. 

45  Western  Union  Tel.  Co.  v.  Eowell, 
153  Ala.  295,  45  South.  73;  Prest- 
wood  V.  Bldridge,  119  Ala.  72,  24 
South.  729;  Ong  Chair  Co.  v.  Cook, 
85  Ark.  390,  108  S.  W.  203;  Weth- 
ereU  v.  HoUister,  73  Conn.  622,  48 
Atl.  826;  Doylestown  Agricultural 
Co.  V.  Ewing  (Del.),  79  Atl.  202; 
Jordan  v.  Delaware  Tel.  etc.  Co. 
(Del.),  75  Atl.  1014; .  McCartney  v. 
People's  E.  Co.  (Del.),  78  Atl.  771; 
Daniels  v.  Liebig  Mfg.  Co.,  2  Marr. 
(Del.)  207,  42  Atl.  447;  Territory  v. 
Egan,  3  Dak.  11»,  13  N.  W.  568; 
Warner  v.  Eobertson,  13  Ga.  370; 
Kinser  v.  Cowie,  235  HI.  383,  126  Am. 
St.  Eep.  221,  8'5  N.  J!.  623 ;  Chicago 
V.  Jarvis,  226  111.  614,  80  N.  B.  1079 ; 
West  Chicago  etc.  E.  Co.  v.  Vale,  117 
111.  App.  155;  Wabash  E.  Co.  v.  Bar- 
rett,   il7    HI.    App.    315;    Edmunds 
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passes  upon  the  competency  of  evidence  and  of  the  wit- 
nesses 5^"  the  jury  upon  the  credibility  of  those  witnesses.*'^ 


Mfg.  Co.  V.  MeFarland,  118  111.  App. 
256;  Waukegan  v.  Weale,  118  111. 
App.  461;  Fairbury  v.  Kogers,  98  111. 
554;  City  Deposit  Bank  v.  Green,  138 
Iowa,  156,  115  N.  W.  893;  Harrod 
V.  Latham  Mercantile  etc.  Co.,  77 
Kan.  4&6,  95  Pac.  11;  Sutherland- 
Innes  Co.  v.  Weaver,  143  Ky.  827, 
137  S.  W.  542;  Union  Ligit  etc.  Co. 
V.  Young,  141  Ky.  805,  133  S.  W. 
991;  Young  v.  Smith,  10  B.  Mon. 
(Ky.)  293;  Louisvilje  etc.  E.  Co.  v. 
Mount,  125  Ky.  593,  101  S.  W.  1182, 
31  Ky.  Law  Rep.  210;  Adams  v.  Simp- 
son, 31  Ky.  Law  Eep.  604,  103  S. 
W.  247 ;.  Moyer  ,  v.  Justis,  112  Md. 
220,  76  Atl.  496;  United  E.etc.  Co. 
V.  Corbin,  109  Md.  442,  72  Atl.  606; 
Jackson  v.  Jackson,  82  Md.  17,  34  L. 
E.  A.  773,  33  Atl.  317;  Gardiner  v. 
Courtright,  166  Mich.  g4,  130  N.  W. 
322;  Brueker  v.  Manistee  etc.  E.  Co., 
166  Mich.  330,,  130  N,  W.  822; 
Woodruff  V.  Schultz,  155  Mich.,  11, 
16  Ann.  Caa.  346,  118  N.  W. 
579;  Ehoades  v.  Chicago  etc.  E. 
Co.,  58  Mich.  263,  25  N.  W. 
182;  Western  Land  Securities  Co.  v. 
Daniels-Jones  Co.,  113  Minn.  317,  129 
N.  W.  587;  Mobile  etc.R.  Co.  v. 
Jackson,  92  Miss.  517,  46  South.  142; 
Printz  V.  Miller,  233  Mo.  47,  135  S. 
W.  19;  Seehom  v.  American  Nat. 
Bank,  148  Mo.  256,  49  S.  W.  886; 
State  V.  Chick,  146  Mo.  645,  48  S.  W. 
829;  Winn  v.  M.  W.  A.,  157  Mo.  App. 
1,  137,8.  W.  292;  In  re  Murphy,  43 
Mont.  353,  116  Pac.  1004;  Metz  v. 
Chicago  etq.  E.  Co.,  88  Neb.  459,  129 
N.  W.  994;  Hoover  v.  De  Klotz,  89 
Neb.  146,  130  N.  W.  1052;  Carroll  v. 
Central  etc.  E.  Co.  (N.  J.),  79  Atl. 
293;  Territory,  V.  O'Donnell,  4  N.  M. 
66  (196),  12  I»ae.  743;  Van  Gaas- 
beek  v.  Staples,  177  N.  Y.  524,  69 
N.  E.  1132 ;  Pay  v.  Brooklyn  Heights 
R.  Co.,  69  App.  Div.  5,63,  75  N.  Y. 


Supp.  113;  Craft  v.  Norfolk  etc.  E. 
Co.,  136  N.  0.  49,  48  S.  E.  519 ;  South- 
ern L.  &  T.  Co.  V.  Benbow,  135  N.  C. 
303,  47  S.  B.  435;  Perin  v.  Cincinnati 
etc.  E.  Co.,  9  Ohio  Dec.  (Eeprint) 
113,  17  Cine.  L.  Bui.  261;  Multnomah 
v.  Willamette  Towing  Co.,  49  Or.  204, 
89  Pac.  389;  Kiester  v.  Miller,  25 
Pa.  481;  Buekman  v.  Philadelphia  E. 
Co.  (Pa.),  81  Atl.  332;  Jones  v.  Chi- 
cago etc.  E.  Co.,  26  S.  D.  288,  128 
N.  W.  323;  Eussell  v.  Mason,  8  Tex. 
226;  Wood  v.  Samuels,  1  Tex.  App. 
Civ.  Cas.,  §  922;  Meyers  v.  Highland 
Boy  Gold  Min.  Co.,  28  Utah,  96,  77 
Pae.  347;  Metropolitan  Ins.  Co.  v. 
De  Vault,  109  Va.  392,  17  Ann.  Cas. 
27,  63  S.  E.  982;  Jones  v.  Leslie,  61 
Wash.  107,  Ann.  Cas.  1912B,  1158, 
112  Pac.  81;  Hall  v.  Northwest  Lum- 
ber Co.,  61  Wash.  351,  112  Pac.  369; 
Herbert  v.  Hillman,  50  Wash.  83,  96 
Pac.  837;  Kuenster  v.  Woodhouse, 
101  Wis.  216,  77  N.  W.  165;  Zonne 
v.  Wiersom,  3  Pinn.  (Wis.)  217,  3 
Chand.  2,40;  Goldsmith  v.  Thuringia 
Ins.  Co.,  114  Fed.  914,  52  C.  C.  A. 
534. 

48  Dominick  v.  Eandolph,  124  Ala. 
557,  27  South.  481;  Dowdy  v.  Wat- 
son, 116  Ga.  42,  41  S.  E.  266;  Weston 
V.  Teufel,  213  HI.  291,  72  N.  E.  908; 
Edmunds  Mfg.  Co.  v.  MeFarland,  118 
111.  App.  256 ;  Indiana  Farmers'  Live- 
stock Ins.  Co.  V.  Byrkett,  9  Ind.  App. 
443,  36  N.  E.  779 ;  Seaboard  Air  Line 
E.  Co.  V.  Phillips,  108  Md.  285,  70 
Atl.  232;  Commonwealth  v.  Eeagan, 
175  Mass.  335,  78  Am.  St.  Eep.  496, 
56  N.  E.  577;  Colby  v.  Portman,  115 
,  Mich.  95,  72  N.  W.  1098 ;  Kitz  v. 
Buekmaster,  45  App.  Div.  283,  61  N. 
Y.  Supp.  64;  Eoss  v.  Espy,  66  Pa.  481, 
5  Am.  Eep.  394. 

47  Venable  v.  Venable,  165  Ala. 
621,  51  South.  833;  American  Oak 
Extract  Co.  v.  Ryan,   112   Ala.   337, 
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The  sphere  of  the  jury,  as  compared  with  that  of  the  judge, 
is  a  limited  one.**    The  judge  in  a  large  degree  controls 


20  South.  644;  People  v.  Wallace,  89 
Cal.  158,  26  Pac.  650;  Finerty  v. 
Fritz,  6  Colo.  137;  Sehleifenbaum  v. 
Bundbaken,  81  Conn.  623,  71  Atl. 
899;  Territojy  v.  Egan,  3  Dak.  119, 
13  N.  W.  S68;  Phillips  v.  Britting- 
ham  (Del.),  77  Atl.  964;  Newberry 
T.  State,  26  Fla.  334,  8  South.  445; 
Mills  V.  State,  104  Ga.  502,  30  S.  E. 
778;  Louisville  E.  Co.  v.  Eogers,  136 
Ga.  674,  71  S.  E.  1102;  Carscalleu  v. 
Coeur  D'Alene  etc.  Transp.  ,  Co.,  15 
Idaho,  444,  16  Ann.  Cas.  544,  99  Pac. 
622;  Quiney  Gas  etc.  Co.  v.  Baumann, 
203  111.  295,  67  N.  B.  807;  Fabian  v. 
Traeger,  117  111.  App.  176,  215  111. 
220,  74  N.  E.  131;  Southern  E.  Co.  v. 
Limbaek,  172  Ind.  89,  85  N.  E.  354; 
Ehodes  V.  Des  Moines  etc.  B.  Co.,  139 
Iowa,  327,  115  N.  W.  503;  Shella- 
barger  v.  Nafus,  15  Kan.  547;  Chesa- 
peake etc.  B.  Co.  V.  Howard,  143  Ky. 
218,  136  S.  W.  153;  Cincinnati  etc. 
E.  Co.  V.  Evans,  129  Ky.  152,  110  S. 
W;  844,  33  Ky.  Law  Bep.  596;  Par- 
sons V.  Huff,  41  Me.  410;  Western 
Maryland  B.  Co.  v.  Shivers,  101  Md. 
391,  61  Atl.  618;  Sullivan  v.  Eeed 
Fdy.  Co.,  207  Mass.  280,  93  N.  B. 
676;  Tarbell  v.  Forbes,  177  Mass. 
238,  58  N.  E.  873;  Zart  v.  Singer 
Sewing  Mach.  Co.,  162  Mich.  387,  127 
N.  W.  272 ;  Lincoln  v.  Felt,  132  Mich. 
49,  92  N.  W.  780;  Allen  v.  Lyles,  35 
Miss.  513;  Bearden  v.  St.  Louis  etc. 
B.  Co.,  215  Mo.  105,  114  S.  W.  961; 
Munro  v.  St.  Louis  etc.  E.-  Co., 
155  Mo.  App.  710,  135  8.  W. 
1016;  In  re  Murphy,  43  Mont. 
353,  116  Pac.  1004;  Lehane  v. 
Butte  Electric  B.  Co.,  37  MoUt.  564, 
97  Pac.  1038;  Neeley  v.  Trautwein, 
79  Neb.  751,  113  N.  W.  141;  Myers 
V.  Moore,  85  Neb.  715,  124  N.  W. 
157;  Beard  v.  Kirk,  11  N.  H.  397; 
Froelich  v.  New  York,  199  N.  Y.  466, 


93  ,N.  E.  79;  Kearns  v.  Waldron,  76 
N.  J.  L.  370,  69  Atl.  960 ;  Territory 
V.  O'Donnell,  4  N.  M.  66  (196),  12 
Pac.  743;  Nat.  Bank  v.  Mills,  99  N. 
Y.  656,  2  N.  E.  27;  Keller  v.  Halsey, 
202  N.  Y.  588,  95  N.  E.  634;  Hill  v. 
Aetna  L.  Ins.  Co.,  150  N.  C.  1,  63  S. 
B.  124;  Park  v.  Exum,  156  N.  C. 
228,  72  S.  E.  309;  Strickler  v.  Git- 
chel,  14  Okl.  523,  78  Pac.  94;  Mcin- 
tosh V.  McNair,  53  Or.  87,  99  Pac.  74; 
Second  Nat.  Bank  v.  Hoffman,  229 
Pa.  429,  78  Atl.  1002;  Enright  v. 
Pittsburg  Junction  B.  Co.,  204  Pa. 
543,  54  Atl.  317;  Eykard  v.  Daven- 
port, 61  S.  C.  215,  39  S.  B.  372;  In- 
ternational etc.  E.  Co.  V.  Shubert  (Tex. 
Civ.  App.),,  130  S.  W.  708;  Harpold 
V.  Moss,  101  Tex.  540,  109  S.  W.  928; 
Metropolitan  L.  Ins.  Co.  v.  De  Vault, 
109  Va.  392,  17  lAnn.  Caa.  27,  63  S. 
E.  982;  ADard  v.  Northwestern  Con- 
tract Co.,  64  Wash.  14,  116  Pac.  457; 
Herbert  v.  HilMan,  50  Wash.  83,  96 
Pac.  837;  Parkersburg  Nat.  Bank  v. 
Hannaman,  63  W.  Va.  358,  60  S.  E.. 
242;  Kuehn  v.  Wilson,  13  Wis.  104; 
Chicago  et(3.  E.  Co;  v.  Pollock,  16  Wyo. 
321,  93  Pac.  847;  Gallena  v.  Hot 
Springs  B.  Co.,  13  Fed.  116,  4  Mc- 
Crary,  371;  Erie  E.  Co.  v.  Booney, 
186  Fed.  16;  Carter  v.  Baker,  5  Fed. 
Gas.  No.  2472,  1  Saw.  512,  4  Pish. 
Pat.   Cas.  404. 

48  Thrasher  v.  Oberby,  51  Ga.  91; 
Commonwealth  v.  Coe,  115  Mass.  481 ; 
Jones  V.  Tucker,  41  N.  H.  546;  Doe 
V.  Davis,  10  Q.  B.  314.  On  the  func- 
tions of  the  judge  and  the  jury  in 
the  trial  of  a  ease,  see  a  valuable 
article  in  4  Harv.  L.  Eev.  147,  by 
Prof.  Thayer,  and  also  Thay.  Cas.  Ev. 
See  extended  notes  on  this  general 
subject,  to  State  v.  Whit  (5  Jones 
(N.  C.)  224),  72  Am.  Dec.  538-549; 
and  to  Sharp  v.  State  (51  Ark.  147, 
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and  guides  the  actions  of  the  jury  from  the  beginning  to 
the  end  of  the  trial.  The  work  of  the  jury  is  confined  to 
the  determination  of  the  ultimate  facts  which  are  the 
subject  of  the  issue.  The  preliminary  issues  of  fact 
that  arise  during  the  trial  are  with  few  exceptions  de- 
termined by  the  judge.  In  theory  the  judge  only  de- 
termines those  questions  of  fact  which  are  preliminary  in 
their  nature  and  incidental  to  a  decision  upon  the  ques- 
tions of  law  which  are  presented  tp  him  in  passing  on 
the  admission  of  evidence  and  upon  like  questions.  But 
in  fact,  in  various  ways  in  the  exercise  of  their  right 
to  guide  the  course  of  the  trial,  judges  have  come  to 
exercise  important  functions  in  co-operation  with  the  jury 
in  determining  even  the  ultimate  facts  in  issue.  In  apply- 
ing the  various  presumptions  which  constantly  limit  the 
judgment  of  juries,  in  defining  the  meaning  of  the  terms 
which  juries  are  called  upon  to  consider,  in  excluding  from 
their  consideration  testimony  which  may  be  deemed  too 
remote  and  in  many  other  ways  judges  impose  restraints 
upon  juries  which  very  naturally  limit  their  power.*®  It 
is  also  in  the  province  of  the  judge  to  determine  whether 
there  is  sufficient  evidence  in  the  case  to  warrant  its  sub- 
mission to  the  jury.  If  there  is  such  evidence  as  would 
cause  reasonable  men  to  draw  different  conclusions,  the 
case   should   be   submitted   to   the   jury.^"    But   a   mere 

10  S.  W.  228),  14  Am.  St,  Eep.  27,  American   Lumber   Co.   v.   Brock,   55 

36-48;  and  to  Dunn  V.  People  (29  N.  Fla.    577,    46    South.    740;    Gunn    v. 

Y.  523),  Se  Am.  Dec.  327-331.  Gunn,  74  Ga.  555,  58  Am.  Dee.  447; 

49  Bartlett  v.  Smith,  11  Mees.  &  W.  Pilmer    v.    Boise    Traction    Co.,    14 

483;     Gorton    v.     Hadsell,     9     Cush.  Idaho,  327,  125  Am.  St.  Eep.  161,  15 

(Mass.)    508-511.     As    to    discretion  L.  E.   A.,  N.   S.,  254,   94  Pac.   432; 

of  trial  judge  in  admitting  evidence  W.   W.    Kimball   Co.   v.    Cruikshank, 

of  collateral  facts   relevant  to   issue,  123  111.  App.  580;  Balzer  v.  Warring 

see  Chesterfield  Mfg.  Co.  v.  Leota  Cot-  (Ind.),  95  N.  E.  257;   Illinois  Cent, 

ton  Mills,  194  Fed.  358.  E.  Co.  t.  Cheek,  152  Ind.  663,  53  N. 

BO  Allman  v.  Gann,  29  Ala.  240;  E.  641;  Eothrock  v.  Cedar  Eapids, 
St.  Louis  etc.  E.  Co.  v.  Coleman,  97  128  Iowa,  252,  103  N.  W.  475;  Pat- 
Ark.  438,  135  S.  W.  338;  Still  v.  San  terson  v.  Hansel,  4  Bush  (Ky.),  654; 
Francisco  etc.  E.  Co.,  154  Cal.  559,  Maryland  etc.  E.  Co.  v.  Hammond, 
129  Am.  St.  Eep.  177,  20  L.  E.  A.,  110  Md.  124,  72  Atl.  650;  Moyer  t. 
N.   S.,   322,   98    Pac.    672;    German-  Justis,    112    Md.    220,    76    Atl.    496; 
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sdntilla  of  evidence  or  mere  surmise  will  not  sustain  a 
refusal  on  the  part  of  the  judge  to  take  the  case  from  the 
jury  and  to  grant  a  nonsuit.^'  The  recent  decisions  have 
extended  the  province  of  the  judge  in  such  cases  and  have 
completely  exploded  the  old  doctrine  by  which  a  judge  was 
compelled  to  submit  the  case  to  the  jury  if  there  was  a  scin- 
tilla of  evidence  to  support  the  claim  of  the  plaintiff.  In 
place  of  the  old  rule  has  come  the  more  reasonable  one,  that 
in  every  case  there  is  a  preliminary  question  for  the  judge 
whether  there  is  evidence  upon  which  the  jury  may  prop- 
erly proceed  to  find  a  verdict.^^    ■v\nien  the  evidence  with 

Coffin  V.  Phenix  Ida.  Co.,  15  Pick. 
(Mass.)  291;  Wager  v.  Lamont,  135 
Mich.  521,  98  N.  W.  1 ;  Baird  v.  Citi- 
zens' E.  Co.,  146  Mo.  265,  48  S.  W. 
78;  Henry  v.  Omaha  Packing  Co.,  81 
Neb.  237,  115  N.  W.  777;  Stone  v. 
Danbury,  46  N.  H.  139;  Wilkins  v. 
Standard  Oil  Co.,  78  N.  J.  L.  524, 
75  Atl.  166;  McCarthy  v.  Metropoli- 
tan L.  Ina.  Co.,  75  N.  J.  L.  887,  69 
Atl.  170;  Cetofonte  v.  Camden  Coke 
Co.,  78  N.  J.  L.  662,  75  Atl.  913,  27 
L.  E.  A.,  N.  S.,  1058;  Toppi  v.  Mc- 
Donald, 128  App.  Div.  443,  112  N.  Y. 
Supp.  821;  Harvell  v.  Weldon  Lum- 
ber Co.,  154  N.  C.  254,  70  S.  E.  389; 
Paulsen  v.  Modern  Woodmen  of 
America,  21  N.  D.  235,  130  N.  W. 
231;  Lane  v.  Choctaw  etc.  R.  Co.,  19 
Okl.  324,  91  Pac.  883;  Jackson  v. 
Sumpter  Valley  E.  Co.,  50  Or.  455, 
93  Pac.  356;  Philadelphia  Trust  etc. 
Co.  V.  Philadelphia  etc.  E.  Co.,  160 
Pa.  590,  28  Atl.  960;  Bain  v.  Petro- 
leum Iron  Works  Co.,  226  Pa.  414,  75 
Atl.  1604;  Pickens  v.  South  Carolina 
etc.  E.  Co.,  54  S.  C.  498,  32  S.  E.  567; 
Gulf  etc.  E.  Co.  V.  Wafer  (Tex.  Civ. 
App.),  130  S.  W.  712;  St.  Louis 
Southwestern  E.  Co.  T.  Thompson 
(Tex.  Civ.  App.  1907),  108  S.  W. 
453;  Eoedler  v.  Chicago  etc.  E.  Co., 
129  Wis.  270,  109  N.  W.  88;  United 
States  V.  Kansas  etc.  E.  Co.,  189  Ped. 


471;  Sioux  City  etc.  E.  Co.  v.  Stout, 
17  Wall.  (XJ.  S.)  657,  21  L.  Ed.  745. 

51  Libby  v.  Cook,  222  El.  206,  78 
N.  B.  599;  Carr  v.  Silica  Co.,  153  111. 
App.  511;  Dunnington  v.  Syfers,  157 
Ind.  458,  62  N.  E.  29;  Connor  v.  Giles, 
76  Me.  132;  Consolidated  Gas  etc.  Co. 
V.  State,  109  Md.  186,  72  Atl.  651; 
Hillyer  v.  Dickinson,  154  Mass.  502, 
28  N.  B.  905;  Strauss  v.  American 
Chewing  Gum  Co.,  134  Mo.  App.  110, 
114  S.  W.  73;  Baldwin  v.  Shannon, 
43  N.  J.  L.  596;  Linkauf  v.  Lombard, 
137  N.  Y.  417,  33  Am.  St.  Eep.  743, 
20  L.  E.  A.  48,  33  N.  E.  472;  Witt- 
kowsky  T.  Wasson,  71  N.  C.  451; 
Hyatt  V.  Johnston,  91  Pa.  196 ;  Paseh- 
all  V.  Brown  (Tex.  Civ.  App.),  133 
S.  W.  509;  Ketterman  v.  Dry  Pork 
E.  Co.,  48  W.  Va.  606,  37  S.  E.  683; 
Pleasants  v.  iVnt,  22  Wall.  (U.  S.) 
116,  22  L.  Ed.  780;  Eyder  v.  Womb- 
well,  L.  E.  4  Ex.  32,  38  L.  J.  Ex.  8, 
19  L.  T.,  N.  S.,  491,  17  Wkly.  Eep. 
167. 

62  Southern  Bell  Tel.  etc.  Co.  v. 
Mayo,  134  Ala.  641,  33  South.  16; 
Laeey  v.  Porter,  103  Cal.  597,  37  Pac. 
635;  Denver  Jobber's  Assn.  v.  Eum- 
sey,  18  Colo.  App.  320,  71  Pac.  1001 ; 
Adams  Express  Co.  v.  Adams,  29  App. 
Cas.  (D.  C.)  250;  Erazer  T.  Howe, 
106  111.  563;  Orne  v.  Cook,  31  HI. 
238;   Wright  v.  Chicago   etc.  E.   Co. 
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all  the  inferences  that  the  jury  can  justifiably  draw  from 
it  is  insufficient  to  support  a  verdict  for  the  plaintiff,  it 
is  the  duty  of  the  court  to  take  the  case  from  the  jury  and 
to  direct  a  verdict  or  grant  a  nonsuit  as  the  facts  of  the 
case  may  warrant.^'  It  is  proper  for  the  court  to  so  in- 
struct the  jury  when  the  evidence  has  been  too  loose  and 
inconclusive  to  establish  the  facts   sought  to  be  proved 


(Ind.  App.),  &5  N.  E.  129;  Ohio  etc. 
E.  Co;  V.  Dunn,  138  Ind.  18,  36  N. 
E.  702,  37  N.  E.  546;  Gillespie  v.  Ash- 
ford,  125  Iowa,  729,  101  N.  W.  649; 
Connor  v.  Giles,  76  Me.  132;  Nailor 
V.  Bowie,  3  Md.  251;  Denny  v.  Will- 
iams, 5  Allen  (Mass.),  1;  Cronin  v. 
Philadelphia  Fire  Assn.,  119  Mieh. 
74,  77  N.  W.  648;  Mynning  v.  De- 
troit etc.  Ey.  Co.,  64  Mieh.  93,  8  Am. 
St.  Rep.  804,  31  N.  W.  147;  Carroll 
V.  Interstate  Eapid  Transit  Co.,  107 
Mo.  653,  17  S.  W.  889 ;  Tague  v.  John 
Caplice  Co.,  28  Mont.  51,  72  Pac.  297; 
Olmstead  v.  Bed  Cloud,  86  Neb.  528, 
125  N".  W.  1101;  Anderson  v.  Chicago 
etc.  E.  Co.,  84  Neb.  311,  133  Am.  St. 
Eep.  626,  120  N.  W.  1114;  Sommers 
V.  Myers,  69  N.  J.  L.  24,  54  Atl.  812 ; 
Linkauf  v.  Lombard,  137  N.  Y.  417, 
33  Am.  St.  Rep.  743,  20  L.  E.  A.  48, 
33  N.  B.  472;  Aldrieh  T.  Laul,  126 
App.  Div.  427,  110  N.  Y.  Supp.  897; 
Dwight  V.  Germania  Ins.  Co.,  103  N.. 
Y.  341,  359,  57  Am.  Rep.  729,  8  N. 
E.  654;  Baulec  v.  New  York  &  H. 
Ey.  Co.,  59  N.  Y.  356,  17  Am.  Eep. 
325;  Milbank  v.  Dennistoun,  21  N. 
Y.  386,  19  How.  Pr.  126;  Ware  v. 
Raven,  6  N.  Y.  St.  259;  Wittkowsky 
V.  Wasson,  71  N.  0.  451;  Matthis  v. 
Matthis,  48  N.  C.  132;  Euffner  v. 
Cincinnati  etc.  E.  Co.,  5  Ohio  Dec. 
(Reprint)  569,  6  Am.  L.  Rec.  685; 
Sidney  Co.  v.  School  District,  122 
Pa.  494,  9  Am.  St.  Rep.  124,  15  Atl. 
881;  Hyatt  v.  Johnston,  91  Pa.  196; 
Carter  v.  Oliver  Co.,  34  S.  C.  211,  27 
Am.  St.  Rep.  815,  13  S.  B.  419;  Wool- 


wine's  Admr.  v.  Chesapeake  etc.  Ry. 
Co.,  36  W.  Va.  329,  32  Am.  St.  Eep. 
859,  16  L.  E.  A.  271,  15  S.  E.  81;  Lea 
V.  Hernandez,  10  Tex.  137;  Anderson 
V.  Harper,  30  Wash.  378,  70  Pac.  965 ; 
Fitts  V.  Cream  City  Ey.  Co.,  59  Wis. 
323,  18  N.  W.  186;  Langhoffi  v.  Mil- 
waukee Ry.  Co.,  19  Wis.  489 ;  Dryden 
V.  Britton,  19  Wis.  22;  Griggs  v. 
Houston,  104  IT.  S.  553,  26  L.  Ed. 
840;  Bagley  v.  Cleveland  Rolling 
Mills,  21  Fed.  159;  Central  Nat.  Bank 
T.  Royal  Ins.  Co.,  103  U.  S.  783,  26 
L.  Ed.  459;  Toomey  v.  Railway.  Co., 
3  Com.  B.,  N.  S.,  146,  91  Eng.  Com. 
L.  146;  Sioux  City  Ry.  Co.  v.  Stout, 
17  Wall.  (U.  S.)  657-663,  21  L.  Ed. 
745;  Improvement  Co.  v.  Mnnson,  14 
Wall.  (U.  S.)  442,  20  L.  Ed.  867; 
Commissioners  v.  Clark,  94  IT.  S.  278- 
284,  24  L.  Ed.  59. 

53  Hunt  V.  Chosen  Friends,  64 
Mich.  671,  8  Am.  St.  Eep.  855,  31 
N.  W.  576;  Beard  v.  Eailway  Co., 
79  Iowa,  518,  18  Am.  St.  Eep.  381, 
7  L.  E.  A.  280,  44  N.  W.  800;  An- 
thony V.  Wheeler,  130  111.  128,  17  Am. 
St.  Eep.  281,  22  N.  E.  491;  Deyo  v. 
New  York  etc.  R.  Co.,  34  N.  Y.  9, 
88  Am.  Dec.  418;  Achtenhagen  v. 
Watertown,  18  Wis.  331,  86  Am.  Dec. 
769;  Metropolitan  Ey.  Co.  v.  Moore, 
121  IT.  S.  558,  30  L.  Ed.  1022,  7  Sup. 
Ct.  Rep.  1334;  Ellis  v.  Ohio  Life  Ins. 
Co.,  4  Ohio  St.  628,  64  Am.  Dec.  610, 
where  it  was  contended  by  counsel 
that  a  nonsuit  infringed  on  the  consti- 
tutional right  of  trial  by  jury. 
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without  indulging  in  mere  conjecture  or  speculation.'* 
But  the  judge  should  not  in  so  doing  encroach  upon  the 
province  of  the  jury  by  dictating  or  influencing  their  ver- 
dict when  there  is  any  sufficient  evidence  which  tends  to 
show  that  there  are  two  sides  to  the  controversy.  In  the 
United  States  supreme  court  Justice  Swayne  has  said: 
"Though  the  duties  of  the  court  and  jury  are  correlative, 
they  are  distinct;  and  it  is  important  to  the  right  admin- 
istration of  justice  that  they  should  be  kept  so.  It  is  as 
much  within  the  province  of  the  jury  to  decide  questions 
of  fact  as  of  the  court  to  decide  questions  of  law.  The 
jury  should  take  the  law  as  laid  down  by  the  court  and 
^ive  it  full  effect.  But  its  application  to  the  facts — and 
the  facts  themselves— it  is  for  them  to  determine.  These 
are  the  checks  and  balances  which  give  to  the  trial  by  jury 
its  value.  Experience  has  proved  their  importance.  They 
are  indispensable  to  the  harmony  and  proper  efficacy  of 
tbe  system."^'  The  court  may  instruct  hypothetically 
upon  facts  which  there  is  evidence  tending  to  prove,  but 
it  is  erroneous  to  submit  to  the  deterrhination  of  the  jury 
a  fact  or  a  state  of  facts  which  there  is  no  evidence  in  the 
case  tending  to  prove.^^  It  is  erroneous  for  the  judge  to 
instruct  that  the  plaintiff  cannot  recover  upon  a  supposed 

54  Spring  Gardens  Ins.  Co.  v.  State,  28  Fla.  IIS,  29  Am.  St.  Eep. 
Evans,   9   Md.   1,   66   Am.  Dec.   308;       232,  9  South.  835. 

Sprigg  V.  Moale,  28  Md.  497,  92  Am.  B6  Johnson  v.   Jennings,   10   Gratt. 

Dec.   698;   Alexander  v.  Harrison,  38  (Va.)   1,  60  Am.  Dec.  323;   Marshall 

Mo.   258,   90   Am.   Dec.   431;    Satter-  v.   Haney,   4  M^d.   498,   59   Am.   Deo. 

Tvhite  V.  Hicks,  Busb.  (N.  C.)  105,  57  92;  Dnggins  v.  Watson,  15  Ark.  118, 

Am.    Dee.    577;    Biggin   v.    Patapsco  60  Am.  Dec.  560;   State  v.  Hildreth, 

Ins.  Co.,  7  Har.  &  J.   (Md.)    279,  16  9  Ired.  (N.  C.)  440,  51  Am.  Dec.  369; 

Am.  Dec.  302.  Swank  v.  Nichols,  24  Ind.  199;  Coth- 

55  Hickman  v.  Jones,  9  Wall.  197,  ran  v.  State,  39  Miss,  541;  Dickerson 
202,  19  L.  Ed.  551;  Houglitaling  v.  v.  Johnson,  24  Ark.  251;  Webster  Col- 
Ball,  19  Mo.  84,  59  Am.  Dee.  331;  lege  v.  Tyler,  35  Mo.  268;  Bond  v. 
White  V.  Hass,  32  Ala.  430,  70  Am.  Hall,  8  Jones  (N.  C),  14;  Herdic  v. 
Dec.  548;  Wilson  v.  Huston,  13  Mo.  Bilger,  47  Pa.  fiO;  Andrews  v.  Smith- 
146,  53  Am.  Dec.  138;  Trovillo  v.  wick,  20  Tex.  Ill;  ManweU  v.  Briggs, 
Tilford,  6  Watts  (Pa.),  468,  31  Am.  17  Vt.  176;  Chicago  e.tc.  B.  B.  Co.  v. 
Dec.  484;  Claflin  v.  Eosenberg,  42  Mo.  Dickson,  88  HI.  431;  Gaither  v.  My- 
439,    97    Am.    Dec.    336;    Garner    v.  rick,  9  Md.  118,  66  Am.  Dee.  316, 
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state  of  facts  not  shown  by  tlie  evidence,  thus  leading  the 
jury  to  believe  that  he  was  under  obligations  not  shown 
by  the  evidence.^''  The  court  should  not  lay  down  abstract 
propositions  of  law,  however  correct,  which  are  not  rele- 
vant or  pertinent  to  the  evidence  or  facts  in  issue.^^  This 
rule  is  merely  another  way  of  stating  the  proposition  that 
instructions  should  be  confined  to  the  issues  and  based 
upon  the  evidence.  The  refusal  to  give  such  instructions 
as  are  not  so  limited  can  never  constitute  error.^*  In 
England  it  is  the  authorized  practice  for  the  judge  in  sum- 
ming up  to  intimate  his  opinion  as  to  the  weight  of  the  evi- 
dence and  what  is  proved  thereby.  It  is  no  ground  of 
error  that  the  judge  expressed  in  strong  terms  his  opinion 
as  to  the  facts  proved,  if  he  left  the  jury  to  the  exercise 
of  their  discretion  in  determining  those  facts;®"  and  even 
a  mistaken  observation  6£  the  judge  as  to  the  facts  proved 
was  no  ground  of  error,  where  the  question  of  fact  was 


57  Harrison  v.  Cachelin,  27  Mo.  26 ; 
Frantz  v.  Rose,  89  111.  590;  Swank  v. 
Nichols,  24  Ind.  199;  Bogle  v.  Kreit- 
zer,  46  Pa.  465. 

58  Farish  v.  Eeigle,  11  Gratt.  (Va.) 
697,  62  Am.  Deo.  666;  Coughlin  v. 
People,  18  111.  266,  68  Am.  Dee.  541; 
Thorwegan  v.  King,  111  U.  S.  549, 
28  L.  Ed.  514,  4  Sup.  Ct.  Eep.  529; 
Stier  V.  Oskaloosa,  41  Iowa,  353;  Mc- 
Nair  v.  flatt,  46  111.  211. 

59  Crommelin  v.  Thiess,  31  Ala. 
412,  70  Am.  Dec.  499;  Jellison  v. 
Goodwin,  43  Me.  287,  69  Am.  Dee. 
62;  Snider  v.  Adams  Ex.  Co.,  63  Mo. 
376;  Hamilton  v.  Eussell,  1  Cranch 
(U.  S.),  309,  1  L.  Ed.  118;  Chirac  v. 
Eeineeker,  2  Pet.  (U.  S.)  613,  7  L. 
Ed.  538;  Eoaeh  v.  Hulinga,  16  Pet. 
(U.  S.)  319,  10  L.  Ed.  979;  Harper 
V.  Smith,  Fed.  Gas.  No.  6092,  1 
Craneh  C.  C.  495;  Goodman  v.  Sim- 
onds,  20  How.  (IT.  S.)  359,  15  L. 
Ed."  937;  Michigan  Bank  v.  Eldred; 
9  Wall.  (U.  S.)  544,  19  L.  Ed.  763; 


Long  T.  State,  12  Ga.  294;  United 
States  V.  Breitling,  20  How.  (U.  S.) 
252,  15  L.  Ed.  901;  Storey  v.  Bren- 
nan,  15  N.  T.  524,  69  Am.  Dec.  629; 
Eouse  V.  Lewis,  4  Abb.  App.  Dec.  (N. 
Y.)  121;  Conlin  v.  San  Francisco  etc. 
E.  E.  Co.,  36  Cal.  404;  Dwyer  v.  Dun- 
bar, 5  Wall.  (TJ.  S.)  318,  18  L.  Ed. 
489 ;  Etting  v.  Bank  of  United  States, 
11  Wheat.  (U.  S.)  59,  6  L.  Ed.  419; 
Laber  v.  Cooper,  7  WaU.  (U.  S.)  565, 
19  L.  Ed.  15;  Eushmore  v.  Hall,  12 
Abb.  Pr.  (N.  T.)  420;  Kiernan  v. 
Eoeheleau,  6  Bosw.  (N.  Y.)  148 ;  New 
York  7.  Price,  5  Sand.  (N.  Y.)  542; 
Clark  V.  Vorce,  19  Wend.  (N.  Y.) 
232;  Leveu  v.  Smith,  1  Denio  (N.  Y.), 
571;  Drake  v.  Curtis,  1  Cush.  (Mass.) 
395. 

60  Foster  v.  Steele,  5  Scott,  28; 
Solarte  v.  Melville,  7  Barn.  &  C.  430, 
108  Eng.  Eeprint,  784;  Belcher  v. 
Prittie,  4  Moo.  &  S.  295;  S.  C,  10 
Bing.  408. 
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left  to  tlie  jury.®^  Likewise  in  federal  courts  tlie  judge 
may  sum  up  the  facts  to  the  jury  and  submit  the  case  to 
them  with  the  proper  instructions  as  to  the  rules  of  law 
applicable  to  the  facts,  being  careful  to  separate  the  law 
from  the  facts,  and  leave  the  facts  to  the  jury  for  their  sole 
determination.®*  The  court  is  not  obliged  in  any  case  to 
give  its  opinion  upon  the  weight  of  the  evidence.®^  So 
in  some  states  comments  upon  evidence  are  permissible, 
but  in  the  greater  number  of  jurisdictions  the  court  must 
not  express  an  opinion  upon  the  weight  of  evidence,  but 
may  state  the  evidence  and  declare  the  law  applicable 
thereto.  Such  provisions  prevail  in  Arkansas,  California, 
Georgia,  Maine,  Massachusetts,  Nevada,  North  Carolina, 
Tennessee,  Texas,  and  other  states.  The  statutes  and 
constitutional  provisions  in  such  states  make  it  certain 
that  the  judge  may  not  express  an  opinion  as  to  what  is 
proved  or  what  is  not  proved  in  the  case  of  conflicting 
evidence,  and  in  these  jurisdictions  such  an  expression 
of  opinion  is  error."*  It  is  the  duty  of  the  judge  to 
declare  to  the  jury  what  the  law  is,  and  then  state  hypo- 
si  Davidson  v.  Stanley,  3  Seott  N.  cerning  that  point,  is  error:  EusMn 
E.  49 ;  S.  C,  2  Man.  &  G.  721.  v.  Shields,  11  Ga.  636,  56  Am.  Deo. 

«2  McLanahan  v.  Universal  Ins.  Co.,  436.  It  is  erroneous  for  the  judge 
1  Pet.  (U.  S.)  170-182,  7  L.  Ed.  98.  to  state  that  the  testimony  of  a  cer- 
es Smith  V.  Carrington,  4  Craneh  tain  witness  was  not  material:  Jessup 
(TJ.  S.),  62,  2  L.  Ed.  550;  United  v.  Gragg,  12  Ga.  261;  or  to  assume 
States  V.  Burnham,  Fed.  Gas.  No.  that  a  material  fact,  which  there  was 
14,690,  1  Mason,  57.  evidence    tending   to   prove,    had   not 

64  State  V.  Dixon,  75  N.  0.  275;  been  proved:  Eoberts  v.  Mansfield,  32 
Beverly  v.  Burke,  9  Ga.  440,  54  Am.  Ga.  228;  Buttram  v.  Jackson,  32  Ga. 
Dec.  351;  Southern  Life  Ins.  Co.  v.  409;  Whitley  v.  State,  38  Ga.  50. 
Wilkinson,  5.3  Ga.  535;  Rushin  v.  Where  the  court  assumes  that  an  im- 
Shields,  11  Ga.  636,  56  Am.  Dec.  436 ;  portant  allegation  in  the  indictment 
Melvin  v.  Easly,  1  Jones  (N.  C),  386,  has  been  proved,  this  is  a  charge  on 
62  Am.  Dec'  171 ;  Conner  v.  State,  4  the  weight  of  the  evidence,  and  ob- 
Yerg.  (Teiin.)  137,  26  Am.  Dec.  217;  jectionable:  Searcy  v.  State,  1  Tex. 
Stephens  v.  State,  10  Tex.  App.  124.  App.  443.  A  court  can  never  legit- 
An  expression  of  opinion  by  the  judge  imately  instruct  that  any  evidence  be- 
that  there  is  no  evidence  tending  to  fore  the  jury  is  sufficient  to  convict 
prove  a  contested  fact,  made  to  one  of  the  crime  charged:  Lunsford  v. 
of  the  juTy  who  returned  after  the  State,  9  Tex.  App.  217.  See  Eenf ro 
retirement  of  the  jury  to  inquire  con-       v.  State,  9  Tex.  App.  229. 
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thetically  that  if  certain  facts  are  proved  they  are  to 
find  for  the  plaintiff,  otherwise  not.«^  The  judge,  in  charg- 
ing the  jury,  may  call  their  attention  to  evidence  of  par- 
ticular facts,  if  controverted,  for  the  purpose  of  directing 
them  to  the  rules  of  law  that  must  govern  them  in  arriving 
at  the  truth,  and  if  uncontroverted,  for  the  application  of 
the  law  to  the  facts.  All  that  is  required  of  the  judge  is 
that  he  should  neither  decide  nor  endeavor  to  influence 
the  jury  in  their  decision  on  the  facts.^®  Where  the  rule 
prevails  that  the  judge  may  not  charge  upon  the  weight 
of  the  evidence,  it  is  consistently  held  that  he  may  not 
comment  or  make  observations  upon  the  evidence  which 
conveys  to  the  mind  of  the  jury  his  opinion  as  to  what  in- 
ference of  fact  should  be  drawn  from  other  facts  in  evi- 
dence.^'' Instructions  as  to  general  rules  for  weighing 
evidence  may  be  given,  b^t  not  as  to  the  weight  of  particular 
evidence.  The  court  may  instruct  as  to  which  party  has 
the  burden  of  proof,  without  charging  "on  the  effect  of 
evidence."^*  The  credibility  of  particular  witnesses  is 
a  matter  strictly  within  the  province  of  the  jury,  and  the 
court  invades  this  province  and  commits  error  if  it  in- 
structs or  expresses  an  opinion  as  to  the  credibility  of  the 
testimony  of  a  witness  or  the  weight  to  be  attached  to  it.^® 
It  is  erroneous  for  the  judge,  in  giving  his  instructions, 
to  direct  the  attention  of  the  jury  to  certain  portions  only 
of  the  testimony,  for  by  this  means  the  jury  may  easily 
be  misled  by  losing  sight  of  other  important  parts  of  the 

65  Keener  v.  State,  18  Ga.  194,  63  68  Hill  v.  Nichols,  50  Ala.  336. 
Am.  Dec.  269.  69  Crutehfield  v.  Eichmond   etc.   E. 

66  Jones  V.  State,  13  Tex.  168,  62       E.    Co.,    76    N.    C.    320;    McMinn    v 
Am.  Dec.  560.  Whelan,    27    Cal.    300,    319;    Eice    v 


6T  Anderson   v.   Kincheloe,   30   Mo, 
520;    Jones    v.    Jones,    57    Mo.    138 
Eichards    v.    Fuller,    38    Mieh.    653 
Mitchell  V.  Mayor,  49  Ga.  19,  15  Am, 
Eep.    669;    Smith   v.    State,    43    Tex, 
103;    Bond   v.   Warren,   8  Jones    (N, 
C),  191;  Easterling  v.  State,  30  Ala 
46;  Burt  v.  Gwinn,  4  Har.  &  J.  (Md.)       386,  62  Am.  Deo.  171 
507;  Case  v.  Weber,  2  Ind.  108. 


State,  3  Tex.  App.  451;  Common 
■wealth  V.  Barry,  9  Allen  (Mass.) 
276;  Gilliam  \.  Ball,  49  Mo.  249 
Shenuit  v.  Brenggestradt,  8  Mo.  App 
46;  Chesapeake  etc.  Canal  Co.  v 
Knapp,  9  Pet.  (XJ.  S.)  541,  9  L.  Ed 
222;  Melvin  v.  Easly,  1  Jones  (N.  C.) 
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evidence.  !And  instructions  wMch  have  a  tendency  to  ex- 
clude from  the  minds  of  the  jury  important  and  material 
portions  of  the  evidence,  and  to  confine  their  attention  to 
isolated  portions  of  it,  are  erroneous.  Indeed,  this  is 
merely  one  way  in  which  the  court  might  express  bias  or 
opinion  as  to  the  weight  of  evidence.'^"  The  judge,  how- 
ever, may  exercise  a  reasonable  discretion  in  revieiving  the 
evidence  to  aid  the  jury  in  arriving  at  a  just  conclusion. 
It  does  not  necessarily  follow  that  it  is  error  for  the  judgfe 
to  so  charge  the  jury  that  they  are  able  to  infer  the  view 
entertained  by  him  as  to  the  facts  in  issue.  If  the  language 
of  the  court  is  merely  advisory  and  not  intended  to  fetter 
the  exercise  of  the  judgment  of  the  jury,  he  may  recapitu- 
late the  evidence  calling  their  attention  to  undisputed  facts, 
refreshing  their  memory  as  to  important  matters  and  thus 
directing  their  attention  to  the  real  points  in  issue.^^  The 
control  of  the  judge  over  the  part  in  the  trial  taken  by  the 
jury  does  not  end  when  the  verdict  is  rendered;  for  it  is 
the  duty  of  the  court  to  set  the  verdict' aside  if  unwarranted 
by  the  evidence  and  to  grant  a  new  trial.  The  foregoing 
does  not  purpdrt  to  give  more  than  a  very  brief  outline  of 
the  respective  functions  of  judge  and  jury,  but  sufficient, 
it  is  considered,  to  convey  what  responsibilities  rest  upon 
each  department.  The  subject  is  partially  outside  the 
scope  of  this  work,  and  lies  more  in  the  domain  of  the  trial 
and  its  conduct,  and  is  dealt  with  only  where  it  overlaps 
the  treatment  of  the  law  of  evidence  properly  so  called. 

TO  Sawyer   v.   Hannibal   etc.   B.   E.  A.   666,   26   N.   B.   230;    Hurlburt  v, 

Co.,   37   Mo.   240,   90   Am.   Dee.   382;  Hurlburt,  128  N.  Y.  420,  26  Am.  St 

Parker   v.   Donaldson,   6  Watts   &   S.  Eep.  482,  28  N.  E.  651;   MoClain  v 

(Pa.)    132;    Hutchinson    v.    Grain,    3  Commonwealth,   110   Pa.   263,   1   Atl 

111.   App.   20 ;    MeAdory  v.  State,   62  45.     A  jury  is  not  justified  in  assum 

Ala.  154;  Chesney  v.  Meadows,  90  111.  ing  the  converse  of  a  fact  simply  be 

430.  cause     they     discredit    the     fact     as 

71  Nudd  V.  Burrows,  91  U.  S.  426,  proved:    See    note    on   "Disbelief    by 


439,  23  L.  Ed.  286;  Wright  v.  Mul 
vaney,  78  Wis.  89,  23  Am.  St.  Eep, 
393,  9  L.  E.  A.  807,  46  N.  W.  1045 
Cobb  V.  Covenant  Assn.,  153  Masi 
176,  25  Am.  St.  Eep.  619,  10  L.  E, 
Evidence  I — 58 


Court  and  Jury  of  Certain  Testimony 
as  Affirmative  Evidence  to  Contrary," 
Hyslop  V.  Boston  &  Maine  E.  E.,  21 
Ann.  Cas.  1123. 
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§  174a  (171).  Same— Illustrations  of  questions  of  law. 
The  following  will  be  found  to  be  useful .  illustrations  of 
questions  of  law  for  the  court:  The  term  when  a  judgment 
was  entered;''^  what  are  the  general  customs  of  a  country  ;''* 
what  is  a  waiver ;  ''^^  what  acts  constitute  an  abandonment  of 
a  contract;''^  the  nature  or  form  of  an  action;''^  the  reason- 
ableness of  rules  prescribed  by  railroad  companies  and  like 
corporations;''^  the  duty  of  determining  what  parol  evi- 
dence is  inconsistent  with  the  record;''''  what  constitutes 
ownership;'''  and  what  the  discontinuance  of  an  action ;^^ 
the  proper  authentication  of  a  foreign  judgment.^"  Where 
a  witness  called  by  a  party  has  given  testimony  damaging 
to  the  party  producing  him,  and  it  appears  that  the  party 
by  whom  he  has  been  produced  has  been  misled  and  taken  by 
surprise,  and  had  some  reason  from  his  previous  statement 
to  believe  that  the  witness  would  give  testimony  favorable 
to  his  side,  there  is  no  reason  upon  principle  why  such 
party  should  not  be  allowed  to  contradict  his  own  witness, 
who  has  betrayed  him,  and  by  his  unexpected  testimony 
placed  the  party  producing  and  standing  sponsor  for  him 
in  a  false  light  before  the  court  or  jury.  The  preliminary 
question  of  surprise  and  of  the  method  of  proof  thereof  is 
in  the  sound  discretion  of  the  trial  court.®^  It  is  for  the 
court  to  state  as  a  matter  of  law  what  are  the  duties  of  a 
common  carrier,  and  then  for  the  jury  to  apply  the  facts  as 
proved,  and  say  whether  there  was  negligence  or  not.*^ 

T2  Adams  v.  Betz,  1  Watts   (Pa.),  "  Thomason  v.  Odum,  31  Ala.  108, 

425,  26  Am.  Dee.  79.  68  Am.  Dee.  159. 

T3  Bodfish   V.   Pox,   23   Me.   90,   39  ''^  Baker  v.  Summers,   201   HI.   52, 

Am.  Dec.  611.  66  N.  E.  302. 

73a  Spring     Gardens     Ins.     Go.     v.  ''  '^^'^'^  ^-  ^"^^^^^  ^^"^  ^°-'  ^'  ^P?" 

Evans,  9  Md.  1,  66  Am.  Dec.  308.  ^^^-    ^^-  ^"^    ^^■ 

„     '   ,         ^  '         ,  ^'         ,^_   „,  so  Clark  V.  Eltinge,  38  Wash.  376, 

74  Dula  v.  Cowles,  7  Jones  (N.  C),  m^  a  oi  t>  oco  on  t>  ckc 
„n„  ^-  .  ..^  ,A  107  Am.  St.  Eep.  858,  80  Pae.  556. 
290,  75  Am.  Dec.  463.  .,  „.         ,       ^  „      '         -d     •/■    n 

81  Zipperlen  v.  Southern  Pacific  Co., 

75  Beebe  v.  Stutsman,  5  Iowa,  271;       7  cal.  App.  206,  93  Pao.  1049. 
Estes  V.  Boothe,  20  Ark.  583.  82  Madden   v.    Port   Royal   etc.   E. 

78  South  Florida  Ry.  Co.  v.  Rhodes,      Co.,  41  S.  C.  440,  19  S.  E.  951,  20  S. 
25  Pla.  40,   23   Am.   St.  Rep.  506,   3       E.    65.     For    other    illustrative    cases 
'L.  R.  A.  733,  5  South.  633.  see  38   Cyc.  Trial,   1526,   1527. 
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§  174b  (171).  Same — Illustrations  of  questions  of  fact. 
The  following  will  serve  as  illustrations  of  questions  of 
fact  for  the  consideration  of  the  jury :  What  are  appurte- 
nances;^* whether  a  party  had  notice  of  an  assignment;^* 
existence  of  boundary  ;^^  existence  of  custom  or  usage  that 
is  not  general,  that  is  confined  to  one  locality;*®  delivery ;*''^ 
rescission  of  contract  ;^^  whether  a  contract  was  made  for 
illegal  purposes;^®  whether  a  deed  has  been  delivered.^" 
What  acts  or  what  declarations  amount  to  a  waiver  are 
questions  of  law;  whether  such  acts  or  declarations  were 
made  or  performed,  is  for  the  jury.®^  The  genuineness 
of  signatures  to  documents  and  of  the  dociunents  them- 
selves,**-  and  the  question  of  knowledge  by  a  party  to  a 
contract  of  the  mental  condition  of  the  other  party 
thereto  are  for  the  jury.^*  Other  illustrative  cases  are 
appended.^* 


83  Hall  V.  Benner,  1  Penr.  &  W. 
(Pa.)   402,  21  Am.  Dec.  394. 

8*  Marr  v.  Hanna,  7  J.  J.  Marsh. 
(Ky.)   642,  2.3  Am.  Dee.  449. 

85  Newman  v.  Foster,  3  How. 
(Miss.)  383,  34  Am.  Dee.  98. 

86  Farnsworth  v.  Chase,  19  N.  H. 
534,  51  Am.  Dee.  206;  Bodfish  v. 
Pox,  23  Me.  90,  39  Am.  Dee.  611. 

8T  Atwell  V.  Miller,  6  Md.  10,  61 
Am.  Dec.  294. 

88  Blood  V.  Bnos,  12  Vt.  625,  36 
Am.  Dec.  363. 

89  Bellows  V.  Russell,  20  N.  H.  427, 
51  Am.  Dee.  238. 

90  Hannah  v.  Swarner,  8  Watts 
(Pa.),  9,  34  Am.  Dee.  442. 

91  Bogart  V.  Nevins,  6  Serg.  &  R. 
361;  Bank  of  TJtiea  v.  Bender,  21 
Wend.  (N.  Y.)  643,  34  Am.  Dec.  281; 
St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo. 
278,  49  Am.  Dee.  74;  Rhett  v.  Poe, 
2  How.  (U.  S.)  481,  11  L.  Ed;  338. 

92  Ayrhart  v.  Wilhelmy,  135  Iowa, 
fi90  112  N.  W.  782 ;  Magee  v.  Osborn, 
32  N.  Y.  669;  Holbrook  v.  Nichol,  36 
111.  Ml. 


93  Judd  V.  Gray,  156  lud.  278,  59 
N.  E.  849. 

94  Atwood  V.  Jarret,  81  Conn.  532, 
71  Atl.  569;  Hoffecker  v.  New  Castle 
County  Mut.  Ins.  Co.,  5  Houst.  (Del.) 
101;  Smallwood  t.  Jones,  128  Ga.  41, 
57  S.  E.  99;  Fleming  v.  Shepherd,  83 
Ga.  338,  9  S.  E.  789;  Johnson  v. 
Dooly,  80  Ga.  307,  7  S.  B.  225; 
Branch  v.  Palmer,  65  Ga.  210;  Brake- 
bill  V.  Leonard,  40  Ga.  60;  Latham 
T.  Roach,  72  HI.  179;  Judd  v.  Gray, 
156  Ind.  278,  59  N.  E.  84«;  Wilson 
V.  Irish,  62  Iowa,  260,  17  N.  W.  511 ; 
Louisville  etc;  R.  Co.  v.  Munford,  24 
Ky.  Law  Rep.  416,  68  S.  W.  635; 
Humphries  t.  Parker,  52  Me.  502; 
Baltimore  Refrigerating  etc.  Co.  v. 
Kleiner,  109  Md.  361,  71  Atl.  1066; 
Harlan  v.  Brown,  2  Gill  (Md.),  475, 
41  Am.  Dec.  436;  McCarthy  v.  Peach, 
186  Mass.  67,  1  Ann.  Cas.  801,  70  N. 
E.  1029 ;  Valentine  v.  Minneapolis  etc. 
R.  Co.,  155  Mich.  151,  118  N.  W.  970; 
Toulman  v.  Swain,  47  Mieh.  82,  10 
N.  W.  117;  Hoyt  v.  Duluth  etc.  R. 
Co.,  103  Minn.  396,  115  N.  W.  263; 
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§  175  (172).    Same— Mixed  questions  of  law  and  fact.— 

We  have  already  had  occasion  to  refer  to  the  difficulties  of 
'the  questions  of  mixed  law  and  fact  which  occasionally 
arise.  The  blending  of  such  questions  often  makes  it  diffi- 
cult to  apply  the  rule  that  questions  of  fact  are  to  be  de- 
termined by  the  jury  and  questions  of  law  by  the  judge. 
Many  actions,  such  as  those  for  malicious  prosecution,  for 
fraud  and  for  negligeiice,^^  arise  from  causes  involving 
both  questions  of  law  and  of  fact.®®  In  such  cases  it  is  the 
general  rule  that  the  question  is  to  be  left  to  the  jury  to  de- 
cide after  they  have  been  properly  instructed  by  the  judge  as 
to  the  law  applicable  to  the  case.*''  In  the  absence  of  any 
special  statutory  provisions  the  court  says  what  constitutes 
libel,  and  if  it  can  say  that  the  publication  is  not  reason- 
ably capable  of  any  defamatory  meaning,  and  cannot 
reasonably  be  understood  in  any  defamatory  sense,  then 
it  can  rule,  as  a  matter  of  law,  that  the  publication  is  not 
libelous,  and  withdraw  the  case  from  the  jury,  or  order  a 
verdict  for  the  defendant."^    It  is  for  the  court  to  deter- 


Kent  V.  Miltenberger,  15  Mo.  App. 
480;  Hupburn  v.  Gaston,  3  N.  J.  L. 
623 ;  Hess  v.  Kauf herr,  128  App.  Div. 
526,  112  N.  Y.  Supp.  832;  Brown  v, 
Vandeuzer,  10  Johns.  (N.  Y.)  51; 
Fry  V.  Bennett,  3  Bosw.  (N.  Y.)  200; 
Jordan  v.  Farthing,  117  N.  C.  181,  23 
S.  E.  244;  Glover  v.  Flowers,  101  N. 
C.  134,  7  S.  E.  579;  Spence  v.  Baxter, 
95  N.  G.  170;  Hygienic  Fleeced  Un- 
derwear Co.  V.  Way,  35  Pa.  Super. 
Ct.  229;  Missouri  etc.  E.  Co.  v.  Con- 
nelly, 14  Tex.  Civ.  App.  529,  39  S.  W. 
145;  Palmer  v.  Oregon  Short  Line  R. 
Co.,  34  Utah,  466,  16  Ann.  Cas.  229, 
98  Pac.  689;  Porter  v.  Piatt,  57  Vt. 
533;  Keen  v.  Monroe,  75  Va.  424; 
Westurn  v.  Page,  94  Wis.  251,  68  N. 
W.  1003;  Hooe  v.  United  States,  41 
Ct.  of  CI.  378. 

9B  Fraud:  Dodd  v.  McCraw,  8  Ark. 
83,  46  Am.  Dec.  301;  negligence: 
Wabash  Ey.  Co.  v.  Locke,  112  Ind. 
404,   2   Am.   St.  Eep.   193,   14  N.   E. 


391;  malicious  prosecution:  Gulf  Ey. 
Co.  V.  James,  73  Tex.  12,  15  Am.  St. 
Eep.  743,  10  S.  W.  744. 

96  The  province  of  the  judge  and 
jury  relative  to  questions  of  mixed 
law  and  fact  is  stated  in  the  follow- 
ing cases:  Minor  v.  Edwards,  12  Mo. 
137,  49  Am.  Deo.  121;  Martin  v. 
Broach,  6  Ga.  21,  50  Am.  Dec.  306; 
Eoth  V.  Buffalo  etc.  E.  Co.,  34  N.  Y. 
548,  90  Am.  Dec.  736. 

8'f  Hutchinson  v.  Bowker,  5  Mees. 
&  W.  535;  Townsend  v.  State,  2 
Blaokf.  (Ind.)  151;  Beaman  v.  Rus- 
sell, 20  Vt.  205,  49  Am.  Dec.  775; 
Gulf  Ey.  Co.  V.  James,  73  Tex.  12, 
15  Am.  St.  Eep.  743,  10  S.  W.  744. 

98  Dauphiny  v.  Buhne,  153  Cal. 
757,  136  Am.  St.  Eep.  136,  96  Pac. 
880;  Tonini  v.  Cevasco,  114  Cal.  266, 
46  Pac.  103;  Downing  v.  Brown,  3 
Colo.  571;  Donaghue  v.  Gaffy,  54 
Coiiti.  257,  7  Atl.  552;  Delaware  State 
F.    &    M.    Ins.    Co.    V.    Croasdale,    6 
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mine  whether  or  not  the  language  will  bear  a  double  mean- 
ing, one  of  which  is  libelous,  and  when  it  has  determined 
that  it  will  bear  such  meaning,  it  is  for  the  jury  to  deter- 
mine in  which  sense  it  was  used.®"     If  the  court,  after  con- 


Houst.  (Del.)  181;  Ball  v.  Evening 
etc.  Pub.  Co.,  237  111.  592,  86  N.  E. 
1097;  Dowie  v.  Priddle,  216  111.  553, 
3  Ann.  Cas.  526,  75  N.  B.  243;  Over 
V.  ScHffling,  102  Ind.  191,  26  N.  B. 
91;  State  V.  Cooper,  138  Iowa,  516, 
116  N.  W.  691;  Estham  v.  Curd,  15 
B.  Mon.  (Ky.)  102;  Kilgour  v.  Even- 
ing Star  Newspaper  Co.,  96"  Md.  16, 
53  Atl.  716 ;  Twombly  v.  Monroe,  136 
Mass.  464;  Brewer  v.  Chase,  121  Mich. 
526,  80  Am.  St.  Rep.  527,  46  L.  E.  A. 
397,  80  N.  W.  575 ;  Smith  v.  Stewart, 
41  Minn.  7,  42  N.  W.  595;  Diener  v. 
Star  Chronicle  Pub.  Co.,  230  IVto.  613, 
132  S.  W.  1143;  Eeynolds  v.  Pub- 
lishers, 155  Mo.  App.  612,  135  S.  W. 
103;  Thorman  v.  Bryngelson,  87  Neb. 
53,  127  N.  W.  117;  Bossiter  v.  New 
York  Press  Co.,  141  App.  Div.  339, 
126  N.  T.  Supp.  325;  Hunt  v.  Ben- 
nett, 19  N.  T.  173 ;  Mauk  v.  Brun- 
dage,  68  Ohio  St.  89,  62  L.  E.  A.  477, 
67  N.  B.  152;  Cleveland  etc.  Printing 
Co.  V.  Nethersole,  84  Ohio  St.  118, 
Ann.  Cas.  1912B,  978,  95  N.  E.  735; 
Pittsburgh  etc.  E.  Co.,  v.  McCurdy, 
114  Pa.  554,  60  Am.  Eep.  363,  8  Atl. 
230;  Good  v.  Publishing  Co.,  36  Pa. 
Sup.  Ct.  238;  Williams  v.  MeKee,  98 
Tenn.  139,  38  S.  W.  730;  Mitchell  v. 
Spradley,  23  Tex.  Civ.  App.  43,  56  S. 
W.  134;  Norton  v.  Livingston,  64  Vt. 
473,  24  Atl.  247;  Urban  v.  Helmick, 
15  Wash.  155,  45  Pac.  747;  Morning 
Journal  Assn.  v.  Duke,  128  Fed.  657, 
63  C.  C.  A.  459;  Commercial  Pub. 
Co.  V.  Smith,  149  Fed.  704,  79  C.  C. 
A.  410;  Maedonald  v.  Printing  Co., 
32  Ont.  163. 

99  Penry  v.  Dozier,  161  Ala.  292, 
49  South.  909;  Van  Vactor  v. 
Walkup,  46  Cal.  124;   Tonini  v.  Cev- 


asco,    114     Cal.    266,    46     Pac.    103; 
Downing    v.     Brown,    3     Colo.     571; 
Whitley  v.  Newman,  9  Ga.  App.  89, 
70  S.  E.  686;  Holmes  v.  Clisby,  121 
Ga.  241,  104  Am.  St.  Eep.  103,  48  8. 
E.  934;  Ball  v.  Evening  etc.  Pub.  Co., 
237  111.  592,  86  N.  E.  1097;   Merrill 
V.  Marshall,  113  111.  App.  447;  Gabe 
V.   McGinnis,   68   Ind.   538;    Eichard- 
son  V.   Reps,  136  Iowa,  670,  112   N. 
W.  788;   Jensen  v.  Damm,  127  Iowa, 
555,    103     N.    W.    798;     Henicke    v. 
Grifdth,    29     Kan.     516;     Beams    ▼. 
Beams,  138  Ky.  818,  129  S.  W.  298; 
Welsh  V.  Bakle,  7  J.  J.  Marsh.  (Ky.) 
424;    Usher  v.   Severance,  20   Me.   9, 
37  Am.  Dec.  33;  Bar.  Assn.  v.  Hale, 
197  Mass.  423,  83  N.  E.  885;  Twom- 
bly V.  Monroe,  136  Mass.  464;  Hinch- 
man   v.    Knight,    132,  Mich.    532,    94 
N.   W.    1;    Tawney   v.   Simonsen   etc 
Co.,  109  Minn.  341,  27  L.  E.  A.,  N, 
S.,  1035,  124  N.  W.  229;    Sharpe- ▼, 
Larson,   67   Minn.   428,   70   N.  W.   1 
554;  Eodgers  v.  Kline,  ,56  Miss.  808 
31   Am.   Rep.   3 8&;   Morris  v.   Sailer 
154   Mo.   App.    305,    134   S,   W.    98 
Ukman  v.  Daily  Record  Co.,  189  Mo 
378,  88  S.  W.  60;   Thorman  v.  Bryn 
gelson,  87  Neb.  53,  127  N.  W.   117 
Thompson  v.  Powning,  15  Nev.  195 
Plaacke    v.    Stra,tford,,  72     N.    J.    L 
487,   5   Ann.   Cas.   854,   64   Atl.    146 
Hand  v.  Winton,   38   N.   J.  L.   122 
Church    V.    Tribune   Assn.,   63    Misc, 
Eep.    578,    118     N.    Y.    Supp.     626 
Bergmann   v.   Jones,   94    N.    Y.    51 
Lucas  V.  Nichols,  52  N.  C.  32 ;  Lauder 
V.   Jones,   13   N.  D.  525,   101  N.  W. 
907;    Phillips    v.   Le   June,    25    Ohio 
C.   C.   107;   Pittsburgh  etc.  Pass.  R. 
Co.  V.  McCurdy,  114  Pa.  554,  60  Am. 
Rep.  363,  8  Atl.  230;  Good  v.  Pub. 
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struing  the  libel,  says  that  the  words  can  mean  what  the 
innuendo  says  they  do  mean,  it  is  the  province  of  the  jury 
to  say  whether  they  do  mean  what  the  court  has  said  they 
can  mean.i""  The  most  perplexing  of  these  mixed  ques- 
tions of  law  and  fact  are  those  arising  in  the  decision 
of  cases  involving  questions  of  what  is  reasonable  care  or 
reasonable  time.  The  authorities,  in  order  to  promote 
uniformity  and  certainty  in  the  law,  are  inclined  to  leave 
the  determination  of  such  questions  to  the  court,  if  the  par- 
ticular case  can  be  decided  according  to  settled  legal  prin- 
ciples without  passing  judgment  on  the  facts.  But  many 
of  the  cases  involve  such  complicated  questions  of  fact  as 
to  make  it  impossible  to  separate  them  from  the  questions 
of  law,  and  in  those  cases  the  whole  matter  has  to  be  left 
to  the  jury  for  decision.*  Where,  however,  from  the 
simple,  clear,  and  undisputed  state  of  the  facts,  or  from 


Co.,  36  Pa.  Sup.  Ct.  238;  Cregier  v. 
Bunton,  2  Eich.  (S.  O.)  395;  Han- 
cock V.  Stephens,  11  Humph.  (Tenn.) 
507;  Crane  v.  Darling,  71  Vt.  295, 
44  Atl.  359;  Hanchett  v.  Chiatovich, 
101  Fed.  742,  41  C.  C.  A.  648;  Com- 
mercial Pub.  Co.  V.  Smith,  149  Fed. 
704,  79  C.  C.  A.  410;  Macdonald  v. 
Printing  Co.,  32  Ont.  163;  Simmons 
T.  Mitchell,  6  App.  Cas.  156,  45  J. 
P.  237,  50  L.  E.  J.  P.  C.  11,  43  L.  T., 
N.  S.,  710,  29  Wkly.  Eep.  401. 

100  Whitley  v.  Newman,  9  Ga. 
App.  89,  70  S.  E.  686;  Provisional 
Government  v.  Smith,  9  Haw.  257; 
Mothersill  v.  Voliva,  158  111.  App.  16; 
Hamilton  v.  Lowery,  33  Ind.  App. 
184,  71  N.  E.  54;  Thorman  v.  Bryn- 
gelson,  87  Neb.  53,  127  N.  W.  117; 
Flaacke  v.  Stratford,  72  N.  J.  L. 
487,  5  Ann.  Cas.  854,  64  Atl.  146; 
Lineham  v.  Nelson,  197  N.  Y.  482, 
18  Ann.  Cas.  831,  90  N.  B.  1114; 
Getohell  v.  Merchant  Tailors'  Exch., 
11  Ohio  Deo.  (Eeprint)  390;  English 
V.  English,  9  Ohio  Dec.  (Eeprint) 
167,  11  Cine.  L.  Bui.  133;  Pittock  v. 
O'Nicll,  63  Pa.  253,  3  Am.  Rep.  544; 


McCorkle  t.  Binns,  5  Binn.  (Pa.) 
340,  6  Am.  Dec.  420;  Parsley  v.  Wil- 
helm,  17  Pa.  Super.  Ct.  444;  Goebe- 
ler  V.  Wilhelm,  17  Pa.  Super.  Ct. 
432;  Leitz  v.  Hohman,  16  Pa.  Super. 
Ct.  276;  Blagg  v.  Sturt,  10  Q.  B. 
899,  11  Jur.  1011,  16  L.  Q.  B.  39, 
116  Eng.  Eeprint,  340;  Mann  v. 
Dempster,  181  Fed.  76,  104  C.  C.  A. 
110. 

1  Aymar  v.  Beers,  7  Cow.  (N.  Y.) 
705,  17  Am.  Dee.  538,  and  full  note 
thereto;  Gilmore  v.  Wilbur,  12  Pick. 
(Mass.)  120,  22  Am.  Dec.  410;  Morse 
V.  Bellows,  7  N.  H.  549,  28  Am.  Dec. 
372;  Dwinel  v.  Veazie,  44  Me.  167, 
69  Am.  Dec.  94;  Luckhart  v.  Ogden, 
30  Cal.  547;  Howe  v.  Huntington,  15 
Me.  350;  Tindal  v.  Brown,  1  Term 
Eep.  167,  99  Eng.  Eeprint,  1033; 
Spoor  V.  Spooner,  12  Met.  (Mass.) 
281;  Gammon  v.  Abrams,  53  Wis. 
323,  10  N.  W.  479;  Lamb  v.  Camden 
By.  Co.,  2  Daly  (N.  Y.),  454;  Coch- 
ran V.  Toher,  14  Minn.  385;  Magee 
V.  C-irmaek,  13  111.  289;  Nudd  T. 
Wells,  11  Wis.  407. 
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the  similarity  of  the  case  to  others  which  have  been  decided, 
the  court  can  determine  the  question  as  it  does  other  legal 
questions,  by  the  application  of  settled  principles  and  gen- 
eral and  uniform  rules,  it  ought  to  do  so.  The  term  ' '  rea- 
sonable time"  is  a  technical  and  legal  expression,  which,  in 
the  abstract,  involves  matter  of  law  as  well  as  matter  of 
fact.  Whenever  any  rule  or  principle  of  law  applies  to 
the  special  facts  proved  in  evidence,  and  determines  their 
legal  quality,  its  application  is  a  matter  of  law.  But  when- 
ever the  special  facts  and  circumstances  are  such  that  the 
court  cannot,  by  the  aid  of  any  legal  rule  or  principle,  de- 
cide upon  the  legal  quality  of  the  facts,  it  is  necessary  that 
the  jury  should  draw  the  inference  in  fact,  with  reference 
to  the  ordinary  course  and.  practice  of  dealing,  and  the 
general  principles  of  morality  and  utility.  Where  the  law 
itself  prescribes  what  shall  be  considered  to  be  reasonable 
time  in  respect  to  a  given  subject,  the  question  is  one  of 
law,  and  the  duty  of  the  jury  is  confined  to  finding  the 
simple  facts.^  Where,  on  the  other  hand,  the  law  "does 
not,  by  the  operation  of  any  principle  or  established  rule, 
decide  upon  the  legal  quality  of  the  simple  facts,  or  res 
gestae,  it  is  for  the  jury  to  draw  the  general  inference  of 
reasonable  or  unreasonable  in  point  of  fact.  In  such  cases, 
the  legal  conclusion  follows  the  inference  of  facts ;  in  other 
words,  the  question  as  to  reasonable  time,  etc.,  is  one  of 
fact,  and  the  time  is  reasonable  or  unreasonable  in  point  of 
law,  according  to  the  finding  of  the  jury  in  point  of  fact."* 

2  Currey,     C.   J.,   in    Ifuckhart     v.  weather,  as  in  the  ease  of  removal  of 
Ogden,  30  Cal.  547.  goods   distrained,   or  the   tithe   crop, 

3  Starkie  on  Ev.  774.  Shepley,  it  has  been  left  to  the  jury  to  decide 
J.,  in  Howe  v.  Huntington,  15  Me.  upon  each  case  as  it  arises..  Where 
354,  does  not  adopt  Starkie's  reason-  there  is  a  certain  epoch  after  which 
rng  entirely.  He  says  that  where  the  act  is  to  be  performed,  as  soon 
there  is  no  certain  time  limited,  with-  as  it  may  be  eonTeniently,  without 
in  which  or  from  which  the  act  is  to  regard  to  one's  interest,  or  to  the 
be  done,  but  it  is  to  be  accommodated  course  of  trade,  or.  to  other  matters 
in  some  degree  to  the  interests  of  the  not  within  the  control  of  human 
party  and  the  course  of  trade,  as  in  agency,  the  court  may  be  able  to  come 
the  case  of  bills  at  sight  or  notes  on  to  a  satisfactory  conclusion  for  itself, 
demand,  or  where  it  may  in  some  without  the  assistance  of  a  jury. 
measure  depend  upon  the  state  of  the 
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The  question  of  reasonable  diligence  in  relation  to  a  given 
subject  is  often  one  of  difficulty,  until,  from  the  frequent 
recurrence  of  similar  facts  in  the  trial  of  causes,  a  settled 
rule  of  law  is  established,  as  in  questions  of  notice  upon 
bills  of  exchange  and  promissory  notes.  Lord  Mansfield 
held  that  what  is  reasonable  notice  is  partly  a  question  of 
fact  and  partly  a  question  of  law.  "It  may  depend,"  he 
said,  "in  some  measure  on  facts,  such  as  the  distance  at 
which  the  parties  live  from  each  other,  the  course  of  the 
post,  etc.  But  whenever  a  rule  can  be  laid  down  with  re- 
spect to  this  reasonableness,  that  should  be  decided  by  the 
court,  and  adhered  to  by  everyone,  for  the  sake  of  cer- 
tainty."* So,  also,  as  to  contracts  where  something  is  to 
be  performed,  and  the  contract  is  silent  on  the  subject, 
what  is  a  reasonable  time  for  its  performance  is  held  to 
be  matter  of  law.^  And  so,  where  the  facts  are  agreed, 
reasonable  time  is  matter  of  law.^  But  where  the  facts 
are  controverted,  and  the  motives  of  the  parties  are  in- 
volved in  the  question,  then  reasonable  time  is  a  question 
for  the  jury.'' 

*  Tindal   v.   Brown,    1    Term   Eep.  to  a  patentee  to  file  a  disclaimer  of 

168,  99  Eng.  E'eprint,  1033.  an     improvement     included     in     Ms 

5  Attwood  T.  Clark,:  3  Greenl.  patent  of  which  he  does  not  claim 
(Me.)  249.  to  be  the  author:   O'Eeilly  v.  Moore, 

6  Hubbard,  J.,  in  Spoor  v.  Spooner,  15  How.  (U.  S.)  121,  14  L.  Ed.  610; 
12   Met.    (Mass.)    284.  Seymour  v.  MeCormick,  19  U.  S.  106, 

7  Hill  v.  Hobart,  16  Me.  164;  Ellis  15  L.  Ed.  557.  So  where  the  ques- 
V.  Thompson,  3  Mees.  &  W.  445.  tion  was  as  to  whether  or  not  one  en- 
Other  eases,  in  which  the  question  of  titled  to  claim  letters  of  administra- 
reasonable '  time  has  been  held  one  of  tion  had  lost  his  precedence  by  de- 
law  for  the  court,  are  the  following:  lay;  Hughs  v.  Pipkin,  Phil.  (N.  C.) 
Where  notice  of  abandonment  for  a  4.  So  where  the  question  was  as  to 
total  loss  was  given  by  the  assured  the  time  allowed  to  one  to  act  on  a 
five  days  after  he  had  received  in-  parol  license  the  facts  being  agreed: 
formation  of  it,  and  the  delay  was  Gilmore  v.  Wilbur,  12  Pick.  124,  22 
held  unreasonable:  Hunt  v.  Eoyal  Ex.  Am.  Dec.  410.  In  the  following 
Asaur.  Co.,  5  Maule  &  S.  47,  105  cases,  on  the  other  hand,  owing  to 
Eng.>  Eeprint,'  968.  Where  the  ques-  controversy  about  facts,  motions, 
tion  was  as  to  the  time  allowed  to  etc.,  the  question  of  reasonable  time 
a  tenant  at  will  to  remove  his  family  was  left  to  the  jury.  Where  the 
and  goods:  Ellis  v.  Paige,  1  Pick.  question  was  as  to  the  time  that  tithe 
(Mass;)   43.     As  to  the  time  allowed  corn  should  be  left  on  the  premises 
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§  175a  (172).  Same— Construction  of  writings— Stat- 
utes, etc. — It  is  firmly  established  and  universally  recog- 
nized that  the  judge  is  to  construe  and  interpret  the  con- 
tracts and  other  written  instruments  of  every  description 
that  are  offered  in  evidence.  Their  construction  and  inter- 
pretation are  governed  by  the  established  rules  of  law  of 
which  knowledge  on  the  part  of  the  jury  cannot  be  pre- 
sumed.    And  hence  the  question  must  be  left  to  the  court.^ 

for  comparison  with  the  whole  com: 
Tracey  v.  Hendon,  3  Barn.  &  C.  213. 
So  where  the  question  was  as  to  the 
time  allowed!  to  sell  goods  after  a  dis- 
tress: Pitt  V.  Shew,  4  Barn.  &  Aid. 
20S.  So  where  it  was  claimed  in 
defense  of  an  action  brought  for 
carrying  away  the  plaintifE  against 
his  will  on  the  defendant's  vessel, 
that  the  plaintifE  had  delayed  his  de- 
parture from  the  vessel  an  unreason- 
able time  after  being  warned  that 
she  was  about  to  sail:  Spoor  v. 
Spooner,  12  Met.  (Mass.)  285.  For 
further  illustrations  of  this  subject, 
see  Wells  on  Questions  of  Law  and 
Pact,  §  151.  And  the  excellent  note 
to  Aymar  v.  Beers  (7  Cow.  (N.  Y.) 
705),  17  Am.  Dec.  538,  to  which 
we  are  indebted  for  many  excerpts 
and  useful  references. 

s  Moore  v.  Leseur,  18  Ala.  606; 
Estes  v.  Boothe,  20  Ark.  583;  Grant 
V.  Dreyfus  (Cal.  1898),  52  Pae. 
1074;  Luckhart  v.  Ogden,  30  Cal. 
547;'  Eathbun  v.  Geer,  64  Conn.  421, 
'  30  Atl.  60;  Auffmordt  v.  Stevens,  46 
Conn.  411;  Sehilansky  v.  Merchants' 
etc.  F.  Ins.  Co.,  4  Penne.  (Del.)  293, 
55  Atl.  1014;  Upehureh  v.  Mizell,  50 
Fla.  456,  40  South.  29;  Louisville  etc. 
E.  Co.  V.  Bradford,  135  Ga.  522,  69 
S.  E.  870;  MeCullough  v.  Armstrong, 
118  Ga.  424,  45  S.  E.  379;  Bradish 
V.  Grant,  119  111.  606,  9  N.  E.  332; 
Streeter  v.  Streeter,  43  111.  155; 
Illinois  Central  Ey.  Co.  v.  Oassell,  17 
111.  389;  Zenor  v.  Johnson,   107  Ind. 


69,  7  N.  E.  751;  Louthain  v.  Miller, 
85  Ind.  161;  Eeissner  v.  Oxley,  80 
Ind.  580;  Warren  v.  Chandler,  98 
Iowa,  237,  67  N.  W.  242;  Johnson  v. 
Miller,  63  Iowa,  529,  50  Am.  Eep. 
758,  17  N.  W.  34;  Snyder  v.  Kurtz, 
61  Iowa,  593,  16  N.  W.  722;  Aaron 
v.  Tel.  etc.  Co.,  84  Kan.  117,  114 
Pae.  211;  Crump  v.  Bennett,  2  Litt. 
'(Ky.)  209;  Idbby  v.  Deake,  97  Me. 
377,  54  Atl.  856;  Eandall  v.  Thorn- 
ton, 43  Me.  226,  69  Am.  Dee.  56; 
Warner  v.  Miltenberger,  21  Md.  264, 
83  Am.  Dec.  573;  Baltimore  etc.  E. 
Co.  V.  Eesley,  14  Md.  424;  American 
Exeh.  Bank  v.  Inloes,  7  Md.  380; 
Fay  V.  Dudley,  124  Mass.  266;  Smith 
V.  Faulkner,  12  Gray  (Mass.),  251; 
Barcus  v.  Wayne  Auto  Co.,  162  Mich. 
177,  127  N.  W.  23;  McKenzie  v. 
Sykes,  47  Mich.  294,  11  N.  W.  164; 
Stadden  v.  Hazzard,  34  Mich.  76; 
Battershall  v.  Stephens,  34  Mich.  68; 
Eandolph  v.  Govan,  14  Smedes  &  M. 
(Miss.)  9;  Liggett  v.  Levy,  233  Mo. 
590,  136  S.  W.  299;  Milstead  v. 
Equitable  Mtg.  Co.,  49  Mo.  App.  191 ; 
Drew  T.  Towle,  30  N.  H.  531,  64  Am. 
Dee.  309;  Smith  v.  Clayton,  29  N.  J. 
L.  357;  Porter  v.  Havens,  37  Barb. 
(N.  Y.)  343;  Sellars  v.  Johnson,  65 
N.  C.  104;  Eyon  v.  Starr,  214  Pa. 
310,  63  Atl.  701;  Welsh  v.  Dusar,  3 
Binn.  (Pa.)  329;  Sidwell  v.  Evans, 
1  Penr.  &  W.  (Pa.)  383,  21  Am. 
Dec.  387;  Bedenbaugh  v.  Southern 
E.  Co.,  69  S.  C.  1,  48  S.  B.  53;  Eus- 
sell  V.  Arthur,  17  S.  C.  477;  St.  Louis 
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It  is  the  province  of  the  court  to  construe  and  judge  of  the 
legal  effect  of  contracts,^  of  deeds/"  bills  of  sale,  leases, 
bank  charters  and  charter-parties,^^  and  to  determine  the 
legal  effect  of  a  draft  and  a  promissory  note  and  whether 


etc.  E.  Co.  V.  Birge-Forbes  Co. » (Tex. 
Civ.  App.),  139  S.  W.  3;  Sanborn  v. 
■Roach  Drug  Co.  (Tex.  Civ.  App.), 
137  S.  W.  182;  Blair  v.  Baird,  43 
Tex.  Civ.  App.  134,  94  S.  W.  116; 
San  Antonio  v.  Lewis,  9  Tex.  69; 
Richmond  v.  Gallego  Mills  Co.,  102 
Va.  165,  45  S.  E.  S77;  Bedard  v. 
Bonville,  57  Wis.  270,  15  N.  W.  185. 
See  extended  note  to  Fagin  v.  Con- 
noly,  69  Am.  Dec.  454,  on  this 
general  topic;  Hamilton  v.  Liver- 
pool etc.  Ins.  Co.,  136  U.  S.  255, 
34  L.  Ed.  419,  10  Sup.  Ct.  Eep. 
945;  Bliven  v.  New  England  Screw 
Co.,  23  How.  (IT.  S.)  420,,  16  L.  Ed. 
510;  Goddard  v.  Foster,  17  WaU. 
(U.  S.)  123,  21  L.  Bd.  589;  Levy  v. 
Gadsby,  3  Cranch  (17.  S.),  180,  2  L. 
Ed.  404;  United  States  v.  Shaw,  Fed. 
Cas.  No.  16,266,  1  Cliff.  (U.  S.)  317; 
Begg  v.  Forbes,  30  Eng.  L.  &  Bq. 
508;  Neilson  v.  Hartford,  8  Me'es.  & 
W.  832. 

9  Claghorn  v.  Lingo,  62  Ala.  230; 
Emery  v.  Owings,  6  Gill  (Md.),  199; 
Williams  v.  Waters,  36  Ga.  454; 
Streeter  v.  Streeter,  43  111.  155; 
Lowry  v.  Megee,  52  Ind.  107; 
Thomas  v.  Thomas,  15  B.  Mon.  (Ky.) 
178;  Nash  v.  Drisco,  51  Me.  417; 
Coeheco  Bank  v.  Berry,  52  Me.  293; 
Lapeer  Ins.  Co.  v.  Boyle,  30  Mich. 
159;  Wagner  v.  Egleston,  49  Mich. 
218,  13  N.  W.  522;  Oliver  v.  Hawley, 
5  Neb.  439;  Perth  Amboy  Mfg.  Co. 
V.  CJondit,  21  N.  J.  L.  659;  Eogers 
V.  Colt,  21  N.  J.  L.  704;  Glaoius  v. 
Black,  67  N.  Y.  563;  Brown  v.  Hat- 
ton,  9  Ired.  (N.  C.)  319;  Eoth  v. 
Miller,  15  Serg.  &  E.  (Pa.)  100; 
Wason  V.  Eowe,  16  Vt.  525;   March 


V.   Alabough,   103   Pa.   335;    Berwick 
T.  Hors'fal,  4  Com.  B.,  N.  S.,  450. 

10  MeCutehen  v.  McCutchen,  9 
Port.  (Ala.)  650;  Seaward  v.  Ma- 
lotte,  15  Cal.  304;  Stark  v.  Barrett, 
15  Cal.  361;  Eathbun  v.  Geer,  64 
Conn.  421,  30  Atl.  60;  Montag  v. 
linn,  23  HI.  551;  Symmes  v.  Brown, 
13  Ind.  318;  Miller  v.  Shaeklefprd,  4 
Dana  (Ky.),  264;  Venable  v.  Mc- 
Donald, 4  Dana  (Ky.),  336;  Bonney 
V.  Morrill,  52  Me.  252;  Simpson  v. 
Norton,  45  Me.  281;  Woodman  v. 
Chesley,  39  Me.  45;  Warner  v.  Mil- 
tenberger's  Lessee,  21  Md.  264,  83 
Am.  Dee.  573;  American  Exch.  Bank 
V.  Inloes,  7  Md.  385;  Whiteford  v. 
Munroe,  17  Md.  135;  Smith  v.  Faulk- 
ner, 12  Gray  (Mass.),  251;  Stadden 
V.  Hazzard,  34  Mich.  76;  Brewer  v. 
White,  110  Mo.  App.  571,  85  S.  W. 
641;  Whittelsey  v.  Kellogg,  28  Mo. 
404;  Dean  v.  Erskine,  18  N.  H.  81; 
Smith  V.  Clayton,  29  N.  J.  L.  357; 
St.  John  V.  Bumpstead,  17  Barb. 
(N.  Y.)  lOO;  Cox  v.  Freedley,  33  Pa. 
124,  75  Am.  Dec.  584;  Mowry  v. 
Stogner,  3  S.  C.  251;  Weir  v.  MoGee, 
25  Tex.  Supp.  20;  MeCormick  v. 
Cheveral,  2  'Tex.  Unrep.  Cas.  146; 
Howell  V.  Hanriek  (Tex.  Civ.  App. 
1894),  24  S.  W.  823;  Morse  v.  Wey- 
mouth, 28  Vt.  825;  Hodges  v. 
Strong,  10  Vt.  247;  Stevens  v.  Hol- 
lister,  18  Vt.  294,  46  Am.  Dec.  154. 

11  Phoenix  Ins.  Co.  v.  Moog,  78 
Ala.  284,  ^  Am.  Eep.  31;  Bettman 
V.  Shadle,  22  Ind.  App.  542,  53  N.  B. 
662;  Nason  v.  United  States,  Fed. 
Cas.  No.  10,024,  1  Gall.  53;  United 
States  V.  Shive,  Fed.  Cas.  No.  16,278, 
Baldw.  510. 
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an  alteration  in  it  is  material,^*  and  to  construe  wills  and 
determine  whether  they  are  executed  with  the  proper  for- 
malities, and  whether  a  paper  is  testamentary  in  its  nature 
or  not.'*  The  construction  of  a  statute,  city  ordinance,  or 
by-law  is  a  question  of  law  to  be  determined  by  the  court, 
and  an  instruction  which  leaves  such  construction  to  the 
jury  is  erroneous.'*  And  the  question  whether  or  not  a 
city  is  bound  by  its  charter  to  keep  its  sidewalks  in  repair 
is  one  of  law  for  the  court  to  determine.'^  The  construc- 
tion of  a  foreign  law,  and  the  interpretation  of  its  meaning 
and  effect,  are  for  the  court  ;'^  as  is  also  the  construction 
oftreaties,"  of  decrees'*  and  of  records}^    The  question 


12  Terry  t.  Shively,  64  Ind.  106; 
Turner  v.  Yates,  16  How.  (U.  S.)  14, 
14  L.  Ed.  824;  Belfast  Nat.  Bank  v. 
Harriman,  68  Me.  522.  But  in 
Hueske  v.  Broussard,  55  Tex.  201,  it 
was  held  that  where  the  true  meaning 
of  an  indorsement  is  dou'btful,  the 
question  may  be  properly  submitted 
to  the  jury. 

13  WiUson  V.  Whitfield,  38  Ga.  269; 
Warner  v.  Miltenberger's  Lessee,  21 
Md.  264,  83  Am.  Dee.  573;  Sartor  v. 
Sartor,  39  Miss.  760;  Magee  v.  Mc- 
Neil, 41  Miss.  17,  90  Am.  Dee.  354; 
Burke  v.  Lee,  76  Va.  386;  Riley  v. 
Eiley,  36  Ala.  496;  Eoe  v.  Taylor,  45 
111.  485;  Watford  v.  Forester,  66  Ga. 
738. 

1*  Barnes  v.  Mayor  of  Mobile,  19 
Ala.  707;  Fairbanks  v.  Woodhouse, 
6  Cal.  433;  Denver  &  Rio  Grande  Ry. 
Co.  V.  Olsen,  4  Colo.  239;  Peoria  v. 
Calhoun,  29  111.  317;  Pennsylvania 
Co.  V.  Frana,  13  Hi.  App.  91;  Maltus 
V.  Shields,  2  Met.  (Ky.)  553;  Bonine 
T.  Richmond,  75  Mo.  437;  Bank  of 
China  v.  Morse,  44  App.  Div.  435, 
61  N.  Y.  Supp.  268;  Laferiere  v. 
Richards,  28  Tex.  Civ.  App.  63,  67 
S.  W.  125;  Wright  v.  Fonda,  44  Mo. 
App.  634. 


15.  Bonine  v.  City  of  Richmond,  75 
Mo.  437. 

16  Consequa  v.  Willings,  Fed.  Cas. 
No.  3127,  1  Pet.  C.  C.  225;  Cecil 
Bank  v.  Barry,  20  Md.  287,  83  Am. 
Dee.  553;  Kline  v.  Baker,  99  Mass. 
253;  Charlotte  v.  Chouteau,  33  Mo. 
194;  Ennis  v.  Smith,  14  How.  (U. 
S.)  400,  14  L.  Ed.  472;  Ufeord  v. 
Spaulding,  156  Mass.  65,  30  N.  E. 
360;  Lycoming  Ins.  Co.  v.  Wright,  60 
Vt.  522,  12  Atl.  103;  Alexander  v. 
Pennsylvania  Co.,  48  Ohio  St.  623, 
30  N.  B.  69;  Hawes  v.  State,  88  Ala. 
37,  7  South.  302;  note,  Thayer,  Cas. 
Ev.,  p.  154;  Sidwell  v.  Evans,  1 
Penr.  &  W.  (Pa.)  383,  21  Am.  Dec. 
387. 

17  Harris  v.  Doe,  4  Blackf.  (Ind.) 
369. 

18  Shook  V.  Blount,  67  Ala.  301. 

19  Hempstead  v.  City  of  Des 
Moines,  52  Iowa,  303,  3  N.  W.  123; 
Adams  v.  Betz,  1  Watts  (Pa.),  425, 
26  Am.  Dec.  79;  Alexander  v.  John- 
son, 144  Ind.  82,  41  N.  E.  811;  Dean 
V.  Grimes,  72  Cal.  442,  14  Pac.  178; 
McGarvey  v.  Little,  15  Cal.  27; 
Gallup  V.  Fox,  64  Conn.  491,  30  Atl. 
756;  Crump  v.  Bennett,  2  Litt.  (Ky.) 
209;  Andrews  v.  Graves,  Fed.  Cas. 
No.  376,  1  Dill.  108. 
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whether  or  not  a  written  acknowledgment  of  a  debt 
is  sufficient  to  remove  the  bar  of  the  statute  of  limitations 
is  one  of  law  for  the  court.^"  But  whether  or  not  letters 
containing  a  promise  to  take  the  case  out  of  the  statute 
refer  to  the  original  debt  is  a  question  of  fact  for  the  jury, 
and  not  of  law  for  the  court.^^  The  construction  of  a  writ- 
ten receipt  and  letters  and  telegrams  is  a  matter  of  law 
for  the  court,  and  not  of  fact  for  the  jury.  And  whether 
a  writing  in  evidence  is  a  discharge  of  a  judgment  or  not 
is  a  question  of  law  for  the  court ;  ^^  as  is  also  the  con- 
struction of  a  town  plat.^^  "Of. a  great  part  of  the  writ- 
ings brought  under  judicial  consideration,  it  is  true  that 
they  were  made,  as  Bracton  says,  to  eke  out  the  shortness 
of  human  life,  ad  perpetuam  memoriam,  propter  brevem 
hominum  vitam.  Such  things,  so  important,  so  long  en- 
during, should  have  a  fixed  meaning;  should  not  be  sub- 
ject to  varying  interpreta,tions ;  should  be  interpreted  by 
whatever  tribunal  is  most  permanent,  best  instructed,  most 
likely  to  adhere  to  precedents.  "^^  The  legal  effect  and 
scope  of  written  instruments  often  involve  intricate  ques- 
tions of  law  which  can  only  be  properly  passed  upon  by 
one  well  versed  in  the  principles  of  the  law,  so  that  their 
construction  is  always  a  question  for  the  court  rather  than 
for  the  jury.^^  But  when  a  written  instrument  cannot  be 
construed  without  the  aid  of  parol  evidence  or  the  refer- 

20  Warlick  v.  Peterson,  58  Mo.  408.  420,  16  L.  Ed.  510;  Higgins  v.  Fidel- 

21  Diekiuson  v.  Lott,  29  Tex.   172.  ity  Ins.  Co.,  108  Fed.  475,  46  C.   C. 

22  Agate  V.  Sands,  8  Daly  (N.  Y.),  A.  509;  affirmed  in  189  U.  S.  242, 
66;  Union  Bank  of  S.  C.  v.  Heyward,  47  L.  Ed.  792,  23  Sup.  Ct.  Eep.  553. 
15  S.  C.  296;  Dobbs- v.  Campbell,  66  23  Hanson    v.    Eastman,    21    Minn. 


Kan.  805,  72  Pao.  273;  Slater  v.  II 
S.  Helath  etc.  Ins.  Co.,  133  Mich, 
347,  95  N.  W.  89;  Milstead  v.  Equl 
table  Mtg. .  Co.,  49  Mo.  App.  191 : 
Boulevard  Globe  etc.  Co.  v.  Kern  In 
candescent  Gaslight  Co.,  67  N.  J.  L 


509. 

24  Thayer  Gas.  Ev.,  p.  148. 

25  Warren  v.  Miltenberger,  21  Md. 
264,  83  Am.  Dec.  573;  Stevens  v. 
HoUister,  18  Vt.  294,  46  Am.  Dec. 
154;   Peterson  v.  Lark,  24  Mo.   541; 


279,  51  Atl.  704;  Foster  v.  Berg,  104  Hurley  v.  Morgan,   1  Dev.  &  B.   (N. 

Pa.  324;  Eankin  v.  Fidelity  Ins.  etc.  C.)   425,  28  Am.  Dec.  579;   Adams  v. 

Co.,  189  U.  S.  242,  47  L..Ed.  792,  23  Betz,    1   Watts    (Pa.),   425,    26   Am. 

Sup.    Ct.   Rep.   553;     Bliven   v.    New  Dec.    79. 
England  Screw  Co.,  23  How.   (U.  S.) 
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ence  to  facts  outside  the  writing  itself,^'  or  when  its  con- 
struction involves  questions  of  fact,  the  instrument  should 
be  submitted  to  the  jury  rather  than  to  the  judge  to  find  the 
facts.  But  the  legal  effect  of  the  contract  is  still  a  ques- 
tion of  law  for  the  judge.^^  And  the  authorities  are 
decidedly  in  favor  of  applying  the  rule  that  written  in- 
struments are  to  be  construed  by  the  court,  in  its  full 
force,  to  all  contracts  clearly  made  out  from  thfe  corre- 
ppondence  of  the  parties  thereto.^* 

§  175b  (172).  Same — Limitation  of  the  rule  as  to  writ- 
ings.— Where  a  written  instrument  contains  technical 
terms  or  words  peculiar  to  a  particular  trade  or  business, 
or  where  extrinsic  evidence  is  admitted  to  remove  a  latent 
ambiguity,  or  to  explain  the  circumstances  connected  with 
the  subject  matter  or  surrounding  the  parties  to  the  in- 
strument, the  interpretation  of  the  language  of  the  in- 
strument may  sometimes  be  left  to  the  consideration  of 
the  jury  for  the  purpose  of  effecting  the  true  intention  of 
the  parties.  It  is  certainly  true,  as  a  general  rule,  that 
the  interpretation  of  written  instruments  properly  belongs 
to  the  court,  and  not  to  the  jury.  But  there  are  cases  in 
which,  from  the  different  senses  of  the  words  used,  or  their 

26  Watson  V.  Blaine,  12  Serg.  &  450,  and  extended  note;  Miller  v. 
E.  (Pa.)  131,  14  Am.  Dec.  669;  Edel-  Ford,  4  Eich.  (S.  C.)  376,  55  Am, 
man  f.  Yeakel,  27  Pa.  26;  School  Dec.  687;  Atwell  v.  Miller,  6  Md. 
District  v.  Lynch,  33  Conn.  330;  10,  61  Am.  Dec.  294.  'This  proposi- 
Symmes  v.  Browri,  13  Ind.  318;  Gan-  tion  is'  also  sustained  by  the  great 
son  V.  Madigan,  15  Wis.  144,  82  Am.  majority  oi  the  cases  already  cited, 
Dec.  659 ;  Bedard  v.  Bonville,  57  Wis.  supra,  to  this  section. 

270,  15  N.  W.  185 ;   Etting  v.  Bank,  28  Goddard     v.     !Ppster,    17    Wall. 

11  Wheat.  (TJ.  S.)  59,  6  L.  Ed.  419;  (IT.   S.)    123,   21  L.  Ed.   589;   Luck- 

Gibbs    V.    Gilead    Society,   38     Conn.  hart  v.   Ogden,   30   Gal.   547;     Ailff- 

153 ;  First  National  Bank  v.  Dana,  79  mordt  v.  Stevens,  46  Gonn.  411 ;  Lea 

N.  Y.   108;   Wheeler  v.   Schroeder,  4  v.   Henry,   56   Iowa,   662,   10   N.   W. 

E.  I.  383;  Taylor  v.  McNutt,  58  Tex.  243;   Van  Valkenburg  r.  Sogers,   18 

71;    Bradford  v.  South   CaroHna  Ey.  Mich.   180;   Eussell  v.  Arthur,   17  S. 

Co.,    7     Eich.    (S.    G.)    201,    62    Am.  C.  477;  Eanney  v.  Higby,  5  Wis.  62; 

Dec.  411.  United  States  v.  Shaw,  Fed.  Gas.  No. 

27  Sidwell  V.  Evans,  1  Penr.  &  W.  16,266,  1  Cliff.  317;  Begg  v.  Forbes, 
(Pa.)    383,  21  Am.  Dec.  387;   Fagin  30  Eng.  L.  &  Bq.  50,8. 

T.  Connoly,  25  Mo.  94,  69  Am.  Dec. 
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obscure  and  indeterminate  reference  to  unexplained  cir- 
cumstances, the  true  interpretation  of  the  language  may 
be  left  to  the  consideration  of  the  jury  for  the  purpose  of 
carrying  into  effect  the  real  intention  of  the  parties.  This 
is  especially  applicable  to  cases  of  commercial  correspond- 
ence, where  the  real  objects  and  intentions  and  agreements 
of  the  parties  are  often  to  be  arrived  at  only  by  allusions 
to  circumstances  which  are  but  imperfectly  developed.^® 
When  written  instruments  contain  technical  terms,  or 
words  used  in  a  sense  peculiar  to  some  particular  art, 
trade  or  business,  it  is  proper  to  leave  it  to  the  jury  to 
ascertain  and  determine  the  sense  in  which  such  terms  are 
employed.^**  Where  a  writing  is  obscure  or  ambiguous  by 
reason  of  its  containing  unfamiliar  abbreviations,  or  where 
it  is  obscurely  written,  or  partially  erased,  so  as  to  be  un- 
certain and  ambiguous,  it  is  proper  to  leave  it  to  the  jury 
to  ascertain  its  meaning;*^  but  where  the  ambiguity  is  in 


29  Brown  v.  McGran,  14  Pet.  (U. 
S.)   493,  10  L.  Ed.  550. 

30  MoAvoy  V.  Long,  13  111.  147; 
Prather  v.  Ross,  17  Ind.  495;  Will- 
iams V.  Woods,  16  Md.  220;  Smith 
T.  Faulkner,  12  Gray  (Mass.),  251; 
Silverthorn  v.  Fowler,  4  Jones  (N. 
C),  362;  Sellars  v.  Johnson,  65  N.  C. 
104;  Brown  v.  McGran,  supra;  God- 
dard  v.  Foster,  17  Wall.  (U.  S.)  123, 
21  L.  Ed.  589;  Lucas  v.  Gronong,  7 
Taunt.  164;  Eees  v.  Warwick,  2 
Barn.  &  Aid.  113,  106  Eng.  Eeprint, 
308;  Smith  v.  Thompson,  8  Com.  B. 
44;  Simpson  v.  Margitson,  11  Adol. 
&  El.,  N.  S.,  23,  63  Eng.  Com.  L. 
23;  Bowes  v.  Shand,  L.  E.  2  App. 
Cas.  530;  Alexander  v.  Vanderzee, 
L.  E.  7  C.  P.  530.  Lord  Abinger,  in 
Morrell  v.  Frith,  3  Mees.  &  W.  404, 
said:  "One  case  in  which  the  effect 
of  a  written  document  must  be  left 
to  a  jury  is,  where  it  requires  parol 
evidence  to  explain  it,  as  in  the  or- 
dinary case  of  mercantile  contracts  in 
which   peculiar   terms    and   abbrevia- 


tions are  employed.  So,  also,  where 
a  series  of  letters  form  a  part  of  the 
evidence  in  the  cause  they  must  be 
left,  with  the  rest  of  it,  to  the  jury." 
And  Shaw,  C.  J.,  in  Eaton  v.  Smith, 
20  Pick.  (Mass.)  ISfi,  said:  "When 
a  new  and  unusual  word  is  used  in  a 
contract,  or  when  a  word  is  used  in 
a  technical  or  peculiar  sense,  as  ap- 
plicable to  any  trade  or  branch  of 
business  or  to  any  particular  class  of 
people,  it  is  proper  to  receive  evi- 
dence of  usage  to  explain  and  illus- 
trate it,  and  that  evidence  is  to  be 
considered  by  the  jury;  and  the  prov- 
ince of  the  court  will  then  be  to  in- 
struct the  jury  what  will  be  the  legal 
effect  of  the  contract  or  instrument, 
as  they  shall  find  the  meaning  of  the 
word,  modified  or  explained  by  the 
usage.'' 

31  Holland  T.  Long,  57  Ga.  36; 
Thursby  v.  Myers,  57  Ga.  155;  Paine 
V.  Eingold,  43  Mich.  341,  5  N.  W. 
42L 
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the  words  of  the  writing  themselves,  the  court  must  deter- 
Qiine  the  meaning  if  it  can  be  done.^^ 

§  175c  (173).  Same — Criminal  cases — The  court  decides 
questions  of  law.— If  it  were  not  for  the  fact  that  a  few 
cases  have  cast  a  doubt  upon  the  question,  and  for  the 
provisions  in  the  statutes  of  five  or  six  states,  the  right  of 
juries  to  deal  with  the  law  of  criminal  cases  would  be  re- 
garded as  a  question  from  topsy-turveydom  rather  than 
as  a  serious  proposition  as  noxious  in  its  application  as  it 
is  unjust  to  prisoner,  people,  and  jury  alike.  While  occa- 
sionally a  case  holds  that  the  jury  have  the  right  to  deter- 
mine the  law  of  the  case,^^  yet,  as  we  have  shown,  the  great 
weight  of  authority  establishes  the  rule  that  questions  of 
law  are  to  be  decided  by  the  court.  The  few  exceptions  to 
this  rule  are  mostly  cases  decided  under  constitutional  or 
statutory  provisions  that  make  the  jury  judges  of  the  law 
and  of  the  fact  in  certain  criminal  actions.  The  cases 
which  hold  that  the  jury  are  to  determine  the  law  in  crim- 
inal cases  are  contrary  to  the  great  weight  of  authority. 
Many  of  the  cases  that  seem  to  sustain  this  rule  really 
depend  upon  the  fact  that  in  case  of  acquittal  in  a  criminal 
prosecution  no  new  trial  can  be  granted  whether  the  jury 
have  taken  the  interpretation  given  to  the  law  by  the  judge 
or  not.  This  is,  however,  not  because  the  jury  have  the 
right  to  finally  decide  the  law,  but  because  no  man  can  be 
tried  for  an  offense  of  which  he  has  once  been  acquitted.^* 
Such  famous  judges  as  Baldwin,  Curtis,  Field,  Story,  and 
Thompson,  judges  of  the  supreme  court  and  eminent  jur- 
ists, have  emphatically  denied  the  right  of  jurors  to  de- 
termine the  law  in  either  civil  or  criminal  cases.^^     Every 

32  Morrell  v.  Frith,  3  Mees.  &  W.  vision  in  their  constitutions.  For  an 
402.  excellent    and    exhaustive    review    of 

33  Many  of  these  cases  are  in  such  the  authorities,  see  State  v.  Burpee, 
actions  as  those  for  libel.  See  the  65  Vt.  1,  36  Am.  St.  Eep.  775,  19 
case  of  King  v.  Dean  of  St.  Asaph,  L.  R.  A.  145,  25  Atl.  964.  See,  also, 
3  Term  Sep.  428,  100  Bng.  Eeprint,  Commonwealth  v.  Porter,  10  Met. 
657_  (Mass.)   263,  a  leading  case. 

34  Maryland,  Louisiana,  Illinois,  35  In  the  leading  ease  upholding 
Indiana  and  Georgia  have  such  a  pro-  the  right  of  jurors  to  decide  the  law 
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person  aocused  as  a  criminal  has  a  right  to  be  tried  accord- 
ing to  the  law  of  the  land — the  fixed  law  of  the  land---and 
not  by,  the  law  as  a  jury  may  understand  it  or  choose,  from 
wantonness  or  ignorance  or  accidental  mistake,  to  interpret 
it.  "If  the  jury  were  at  liberty  to  settle  the  law  for  them- 
selves, the  effect  would  be  not  only  that  the  law  itself  would 
be  most  uncertain,  from  the  different  views  which  juries 
might  take  of  it,  but,  in  case  of  error,  there  would  be  no  rem- 
edy or  redress  of  the  injured  party ;  for  the  court  would  no's 
have  any  right  to  review  the  law,  as  it  had  been  settled  by 
the  jury.  Indeed,  it  would  be  almost  impracticable  to  ascer- 
tain what  the  law,  as  settled  by  the  jury,  actually  was.  On 
the  contrary,  if  the  court  should  err  in  laying  down  the 
law  to  the  jury,  there  is  an  adequate  remedy  for  the  in- 
jured party  by  a  motion  for  a  new  trial  or  a  writ  of  error, 
as  the  nature  of  the  jurisdiction  of  the  particular  court  may 
require."^''  The  true  glory  and  excellence  of  the  trial  by 
jury  is  this,  that  the  power  of  deciding  fact  and  law  is 
wisely  divided;  that  the  authority  to  decide  questions  of 
law  is  placed  in  a  body  well  qualified,  by  a  suitable  course 
of  training,  to  decide  all  questions  of  law;  and  another 
body,  well  qualified  for  the  duty,  is  charged  with  deciding 

(State.  T.  Groteau,  23  Vt.  14,  54  Am.,  each  jury  that  tries  a  cause;  and  the 

Dec.    90),    a   number    of    cases    were  interpretation    of    the   law   can   have 

cited   in   support,    but,    according    to  no   permanency   and  uniformity,   and 

Thompson,  J.,  in  State  v.  Burpee,  65  cannot    become   generally   known   ex- 

Vt.,  1,  36   Am.   St.   Rep.   775,   19'  L.  eept  tirough  the  action  of  the  courts. 

E.   A.   145,   25   Atl.    964,   it   appears  ....  If     the    court   is    to   have     no 

that    every    Amerioain    case    cited   by  voice   in  laying  down  these   rules,  it 

the  court  in  State  v.  Groteau,  swpra,  is  obvious  that  there  can  be  no  secur- 

not ,  turning  upon  a  statutory  or  con-  ity  whatever;    either    that     the    inno- 

stitutional   provision,   has   since   been  cent  may  not  be  condemned,  or  that 

expressly  or  in  effect,  overruled.  '  society  will  have  any  defense  against 

36  Mr.    Justice     Story,    in    United  tlje  guilty.     A  jury  may  disregard  a 

States  V.  Battiste,  2  Sum.  243,    Fed.  statute   just   as   freely   as   any    other 

Gas.  No.   14,545.     Mr.  Justice,  Gamp-  rule.     A  fair  trial,  in  time  of  excite- 

bell,  in  Hamilton  v.  People,  29  Mich.  ment  would    be    almost   impossible." 

173,    on   this    subject,   says:     "It    is  See,    also,    the    striking-    remarks    of 

necessary     for     public     and     private  Wade,   C.   J.,   in  3   Grim.   Law   Mag. 

safety   that  the  law   shall  be   known  497. 
and  certain,  and  shall  not  depend  on 
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all  questions  of  fact,  definitely ;  and  whilst  each,  within  its 
own  sphere,  performs  the  duty  intrusted  to  it,  such  a  trial 
affords  the  best  possible  security  for  a  safe  administration 
of  justice,  and  the  security  of  public  and  private  rights.*'^ 

§  175d.  Review. — In  the  preceding  sections  an  effort 
has  been  made  to  show  what  facts  are  relevant  to  various 
issues  in  the  sense  of  their  admissibility  in  evidence,  and 
while  in  all  cases  the  sound  discretion  and  judgment  of  the 
lawyer  offering  or  objecting  to  such  evidence  is  called  into 
play,  it  is  hoped  he  will  find  substantial  assistance  in  the 
illustrations  offered  for  his  help.  As  has  been  shown,  a 
fact  is  relevant  to  another  fact  when  the  existence  of  the 
one  can  be  shown  to  be  the  cause  or  one  of  the  causes,  or 
the  effect  or  one  of  the  effects,  of  the  existence  of  the 
other,  or  when  the  existence  of  the  one,  either  alone  or 
together  with  other  facts,  renders  the  existence  of  the  other 
highly  probable,  or  improbable,  according  to  the  common 
course  of  events.^*  But  the  most  important  part  for  the 
lawyer's  consideration  is  that  which  comprises  the  four 
great  classes  of  evidence  excluded  from  the  main  rule,  and 
which  in  their  turn  hold  so  many  exceptions  that  there  is 
often  confusion  from  regarding  the  four  principal  exclu- 
sions as  themselves,  the  rule.  If  the  evidence  proffered 
comes  neither  under  the  head  of  res  inter  alios  acta,  hear- 
say, opinion,  or  character,  it  is  admissible,  and  there  are, 
as  we  have  endeavored  to  show  partly  in  the  preceding 
pages  and  partly  as  the  subjects  are  treated  elsewhere 
throughout  this  work,  several  important  exceptions  to  those 
four  exceptions  which  render  the  testimony  relevant,  and 
of  which  numerous  illustrations  have  already  been  given. 
It  is  seldom  now  that  the  relation  between  facts  is  a  new 
one;  in  the  myriads  of  cases  there  is  always  to  be  found 


3T  Shaw,  C.  J.,  in  Commonwealth  v.  opinion    in    State    v.    Burpee, 
Anthes,    5     Gray    (Mass.),    195,     the  which  has  a  dollectiou  of  the  leading- 
opinion    in   which   is   another     monu-  jjases  on  the  subject, 
ment  to  the  learning  and  wisdom  of  38  Reynolds'        Steph.       on        Ev,, 
that     great     judge.     See,     also,     the  Stephen's  Introduction,  xviii. 
Evidence  I — 69, 
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some  precedent ;  and  it  is  by  patient  classification  and  care- 
ful subdivision  that  the  text-writers  have  succeeded  in 
placing  at  the  disposal  of  the  lawyer  the  means  to  discover 
them.  All  he  has  to  do  is  to  follow  the  scheme  of  arrange- 
ment, to  be  sure  that  he  is  seeking  an  illustration  of  rule,  or 
exception,  or  exception  to  exception,  as  the  case  inay  be ;  ask 
himself  the  relation  his  facts  bear  to  each  other,  what  they' 
logically  tend  to  prove  alone  and  together,  what  presump- 
tion arises  from  each  with  regard  to  the  other,  in  brief, 
what  common-sense  bearing  one  has  upon  the  other ;  and  he 
will  find  that  just  as  there  is  nothing  new  under  the  sun, 
so  with  the  particular  aim  of  his  search,  the  result  of  some 
similar  case,  involving  like  principles,  has  in  the  past 
formed  the  subject  matter  of  some  judicial  inquiry  and 
authoritative  decision. 
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[Keferences  are  to  Sections.] 

A 

ABBREVIATIONS,  judicial  notice  of,  131. 
in  land  descriptions,  131. 
in  names,  131. 
in  designations,"  131. 
C.  O.  D.,  131. 
A.  D.,  131. 
Dr.,  Mr.,  Mrs.,  131. 
must  be  generally  used  and  commonly  known,  131. 

ABOSiTION,  releyaney  of  similar  acts,  144. 

ABSENCE,  presumption  of  death  from,  60-63. 

o/  death  after  seven  years'  absence,  60,  61,  61a,  6lb. 

origin  of  the  presumption,  61. 

American  development  of  the  presumption,  61a. 

code  provisions,  61a,  n.  72. 

necessity  for  due  inquiry,  61a,  n.  74. 

nature  of  the  absence,  61. 

rebuttal  of  the  presuniption,  61a. 
return  of  absentee  after  seven  years,  61b. 

effect  on  proceedings  in  probate  courts,  61b. 
no  presumption  that  death  occm-red  at  a  particular  time, 
when  in  less  thorn  seven  years,  63. 

nature  of  evidence  to  support,  63. 

raised  by  granting  letters  testamentary,  63, 
iby  "specific  peril,"  63. 

ABSENTEE,  return  after  seven  years,  61b. 

ABSOLUTE  PRESUMPTIONS,,  defined,  11. 
illustrations  of,  11. 

ACCEPTANCE  of  bill,  effect  of.    See  Negotiable  Papbi. 
presumptions   as   to,   49d. 
of  grants  to  corporations,  when  presumed,  56. 
of  account  stated,  effect  of,   57. 
of  note,  effect  on  debt,  73. 
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ACCESS   of  husband  and  wife,  when  presumed.     See  Pebsumptions,  93-97. 
testimony  to  disprove,  93-97. 
effect  of  nonaccess,  judicial  notice  of,  129, 
where   child   born   fifteen    days   after   marriage    and   twenty    days   after 

divorce,  93. 
the  widow's  year  of  mourning,  93,  n.  57. 
the  maxim,  Pater  est  quem  nuptiae  demonstrant,  93,  n.  55. 
the  maxim,  Odiosa  et  inhonesta  non  sunt  in' lege  praesumenda,  93, 
the  old  doctrine  of  "within  the  four  seas,"  93. 
presumption,  how  reiutted,  93,  n.  55,  94,  97. 
the  doctrine  of  Filiatio  non  potest  probari,  94. 

illustrations  of  "access,"  94. 
conclusive  when  intercourse  shown,  95. 

notwithstanding  adultery,  95. 
impotence,  95a. 

permanent  and  temporary,   95a. 

the  maxim,  Mabilis  et  inhabilis  diversis  temporibus,  95a. 

exceptions  such  as  white  child  of  colored  parents  or  vice  versa,  95a. 
what  facts  are  relevant  where  intercourse  not  shown,  96. 

the  Code  Napoleon,  96. 
adultery,  effect  on  the  presumption,  96. 
prfegnancy  advanced  or  otherwise  at  time  of  marriage,  effect  on  presump- 

tion,  96,  n.  89. 

ACCIDENT,  presumption  of  negligence  in,  15. 

proof  of  similar  acts,  when  relevant  to  repel  inference  of,  145,  147. 
similar  accidents,  relevancy  of,  163,  164. 

ACCOUNT-BOOKS.    See  Books  op  Account. 

ACCOUNT  STATED,  presumption  of  correctness,  57. 

ACCOUNTS,  settlement  of,  presumed  from  making  of  note,  49d. 
payment  of,  when  presumed  from  lapse  of  time,  66a. 

ACCUSED,  competency  of.     See  Comphtency. 

presumed  innocent.     See  Presumptions,  12-14. 

ACKNOWLEDGMENT.    See  Admissions. 
of  deeds,  regularity  of,  presumed,  47. 

ACTING  IN  OEPICE,  appointment  presumed  from,  43,  44,  46. 

ACTIONS,  no  stated  time  for  bringing  at  common  law,  65. 

ACTS.     See  Relevancy. 

men  presumed  to  know  consequetices  of  their,  27,  28. 
beneficial,  when  presumed  assented  to,  57. 
between  strangers  or  party  and  strangers,  relevancy,  140. 
hetween  same  persons,  140a. 
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ACTS  OF  CONG-BESS,  juddeial  notice  of,  112. 

ACTS  OF  LEGISLATUEE,  when  presumed  to  support  title,  76. 

ACTS  OF  OWNEESHIP,  presumption  from,  74-80. 

ACTS  OF  PARLIAMENT,  when  presumed  to  support  title,  76. 

ACTUAL  WEALTH,  relevancy  of,  162. 

ADJOtJKNMENTS,  of  municipal  bodies,  when  presumed  regularly  taken,  46, 
n.  34. 

ABJUMCATION.    See  Judgments. 

ADMINISTRATOE.     See  Executor  and  Administratob. 

ADMISSIBILITY,  term  of,  not  synonymous  with  relevancy,   136. 

ADMISSIBILITY  OF  EVLDENCE   for   determination   of  judge,   174.    See 
Belevanot. 
distinguished  from  its  sufficiency,  7. 

ADMISSIONS  to  rebut  presumption  of  payment,  69,  n.  67. 
as  to  value  of  land,  relevancy  ofj  168,  169. 

ADULTEKY,  presumption  of  marriage  in  actions  for  damages  for,  14. 
amount  of  proof  to  establish  in  civil  action  for,  16,  n.  59. 
presumption  as  to  continuance  of,  58k. 
presumption  of  marriage  in  prosecution  for,  88a,  u.  80. 
living  together  openly  in,  89. 

proof  of,  on  issue  of  legitimacy.     See  PeesumptioNs,  93-96. 
evidence  of  good  character  in,  155. 
relevancy  of  other  acts  of,  144. 

ADVERSE  PARTY,  evidence  made  relevant  by,  171. 

ADVERSE  POSSESSION.     See  Possession. 
presumption  of  ownership  from,  74,  75. 
of  grant  from,  75. 

illustrations  of  presumptions  of  title  from.    See  Presumptions,  76-73. 
nature  of  the  possession,    79,  79a,  80. 
burden  of  proof  on  one  asserting,  79. 

ADVOCATE.     See  Attorney. 

AGE.     See  Children. 

of  tree  from  concentric  layers,  not  judicially  noticed,  1"9, 

AGENCY,  presumption  of  continuance  of,  58 j. 
presumption  of  from  marriage  relation,  90, 


936  INDEX. 

tSeferences  are  to  Sections.l 

AGGiBAVATION  OF  DAMAGES.     See  Belevancy. 

character  as  an  element  in.     See  Chabactek,  148-158. 

AGREEMENT.     See    Admissions;    Ai-teration;    Ambiguous    Terms;    Con- 

SIDEBATION ;     CONTRACTS. 

to  pay  for  services,  when  presumed,  57. 

to  extend  time  of  payment  as  rebutting  presumption  of  payment,  69,  n.  67. 

AGRICULTTJIEE.  judicial  notice  of  course  of,  129. 

ALCOHOL,  judicial  notice  of  intoxicating  nature  of,  128. 

ALMANACS,  judicial  notice  of,  132. 

ALTERATION   of  documentary  evidence,  presumption  from,  18. 

AMBASSADORS,  judicial  notice  of,  109. 

AMBIGUOUS  TERMS,  as  to  judicial  notice  of,  130. 

AMENDMENT  OF  CHARTERS,  judicial  notice  of,  115. 

AMERICAN  LIFE  TABLES,  judicial  notice  of,  129. 

AMOUNT  OF  EVIDENCE,  as  affected  by  presumption  of  innocence,  16. 
where  crime  is  charged  in  civil  cases,  16. 

ANCIENT  DOCUMENTS,  recitals  in,  of  former  documents,  presumptive  evi- 
dence of  their  existence,  50. 

ANIMALS,  characteristics  of,  when  jurors  may  take  notice. of,  134,  n.  31. 
as  affected  by  sight  and  sound  of  engines,  165. 
habits  of,  when  relevant,  165. 
pedigree  of,  when  relevant,  169. 

ferae  naturae,  what  possession  constitutes  ownership,  74b. 
of  communicable  diseases  from,  judicial  notice  of,  129. 

ANIMUS.     See  Intention. 

ANNUITY  AND  MORTALITY  TABLES,  judicial  notice  of,  128a. 

APPEARANCE  by  attorney,  presumptions  as  to,  31. 

APPELLATE  COURT,  ordinances,  when  judicially  noticed  by,  116. 

APPLICATION  OP  PAYMENTS.     See  Appropriation  or  Payments. 

APPOINTMENT  TO  OFFICE  presumed  from  acting,  43^  44,  46. 

APPROPRIATION  OF  PAYMENTS, 
presumptions  arising  from,  72. 
application  of  payments  to  deits  fi/rst  due,  72. 

priority  of  debts  generally,  72.  t 
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API»EOPEIATION  OP  PAYMENTS   (Ootitinued). 
appropriation  of  payment,  72. 

limited  to  original  parties,  73.> 
that  payments  applied  on  notes  first  due,  72, 
■where  different  sums  owing,  72. 
payment  by  check,  72. 
where  one  debt  legal  and  other  illegal,  72. 
where  one  debt  secured  and  the  other  not,  72. 
sureties  obtain  no  advantage,  72. 

ARBITRATION      See  Awaeds.- 

AEEA   of  counties,  judicially  noticed,  lOSb. 

of  subdivisions  of  survey,  judicially  noticed,  12'7a. 

ARSON,  relevancy  of  similar  acts,  144. 

ART,  judicial  notice  as  to  matters  of,  128. 

ARTICLES  OP  WAR,  judicial  notice  of,  107. 

ASSAULT,  character  not  relevant  in  actions  for,  140,  148,  155. 
relevancy  of  financial  standing,  159. 
of  plaintiff,  161. 

ASSESSORS,  presumption  of  performance  of  official  duty,  45,_  n.  30. 

ASSIGNMENTS,  date  of,  presumed  correct,  51. 

ASSURANCE.     See  Insurance. 

ASTRO'NOMICAL  FACTS,  judicial  notice  of,  129. 

ATTESTATION  of  deeds,  presumption  as  to,  50. 

ATTORNEY,  presumption  of  authority  of,  31,  44. 

presumption  of  performance  of  ofScial  duty,  45,  n.  30. 
signatiire  of,  when  judicially  noticed,  124. 
judicial  notice  of,  124. 

AUTHOKITY,  presumption  of,  58j. 

AUXILIARY  TESTIJJtONY,  137o. 

AWARDS  of  arbitrators,  presumed  regular,  40, 
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B 

BAD  CHABACTEK.     See  Chaeactee;  Reputation. 

BAD  FAITH,  when  presumed.     See  Fiduciaev  Relations,  13,  17,  18. 
facts  apparently  collateral  when  relevant  to  show,  146. 
evidence  to  rebut,  171. 

BAD  REPUTATION.    See  Reputation. 

when  provable  under  general  denial,  150. 

BAILEE,  proof  of  possession  in,  as  evidence  of  title,  74:b. 
presumptions  as  to,  58e,  74b. 

BANKS,  judicial  notice  of  customs  of,  123. 

BANK  CHARTERS,  gudieial  notice  of,  114. 

BANK  CHECKS,  presumptions  as  to,  49-49e. 

BANK  OFFICERS,  presumptions  as  to,  55,  56. 
judicial  notice  as  to  powers  of,  123a. 

BANKRUPTCY,  when  presumed  that  proper  steps  for  discharge  were  taken, 
34,  n.  64. 
presumption  of  continuance  of,  58g. 

BANS,  when  presumed  properly  published,  8G. 

BASTARDY,  proof  necessary  to  show,  of  child  born  in  wedlock,  93. 
character,  when  relevant,  153. 
sexual  intercourse  with  other  persons,  153. 
nature  of  action,  153. 
character  for  chastity,  153. 
when  likely  to  affect  paternity,  153. 
cross-examination  of  prosecutrix,  153. 

proof  of  paternity  where  mother  admittedly  immoral,  153,  n.  59. 
where  gestation  alleged  to  be  prolonged,  153,  n.  60. 
in  action  of  indecent  assault,  153,  n.  61. 

BAWDY-HOUSE,  keeping,  relevancy  of  similar  acts,  147. 

BEER,  judicial  notice  of  intoxicating  nature  of,  128. 

BELIEF    of  witness  of  certain  facts,  cannot  be  asked  reason  for,  137, 
general  belief  distinguished  from  rumor,  150. 
party  may  testify  to  his  own,  170. 

BEBAVIOiR.    See  Conduct. 
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BENEFICIAL  OWNERSHIP,  with  possession,  raises  presumption  Of  convej- 
ance,  78. 

BEQUEST.     See  Wills. 

BEST  EVIDENCE.    See  Primary  Evidence. 
defined,  8c. 

BIBLE,  judicial  notice  of  contents  of,  130, 

BIGAMY,  presumption  of  marriage  in  action  for,  14. 
of  innocence,  102. 
proof  of  marriage  in,  88a,  n.  80. 

BILL    OP    EXCHANG-E.    See    Acceptance;     Indorsements;     Negotiabus 
Paper. 

BILL  OP  EXCEPTIONS,  when  presumed  correct,  34,  n.  64. 

BHiL  O'P  LAI>IN<J  raises  presumption  of  ownership  of  goods  in  consigneie,  74. 

BILL  OF  SAIvE.    See  Contracts. 

BELLS  AND  NOTES.     See  Negotiable  Paper. 

BIETH  after  interlocutory  decree  in  divorce,  93. 

fifteen  days  after  marriage  and  twenty  days  after  dlv6rce,  93. 

BLOCKS    in  cities,  judicially  noticed,  108c. 

BOiNA  FIDES.    See  Good  Faith. 

BONA  FIDE  HOLDEES.     See  Negotiable  Paper. 
presumptions  as  to,  49. 

BONDS,   administrator's,  when  presumed  to   have   h^en  given  in  open   court, 
37,  n.  81. 
when  presumed  paid,  65. 

BOOKS  OP  ACCOUNT,  as  evidence. 

presumption  arising  from  spoliation  of,  18,  18a. 

BOUNDARIES    between  states,  judicially  noticed,  108-10«c. 
between  counties  and  towns,  judicially  noticed,  108-108C. 
of  judicial  districts,  judicially  noticed,  108a. 

BBBA'CH  OP  PROMISE  OP  MARRIAGE.     See  Relevancy. 
relevancy  of  character,  151. 
relevancy  of  plaintiff's  financial  standing,  160,  161. 

sex  of  plaintiff,  151,  n.  17. 

unchaetity  as  defense,  151. 
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BEEACH  or  PROMISE  OF  MARRIAGE  (Continued), 
before  ar  after  promise,  151. 

distinction  between  unchastity  and  reputation  of  it,  151.   , 
ignorance  of  defendant,  151. 
connivance  or  acquiescence  of  defendant,  151. 
fraudulent  representations,  151. 
proof  in  rebuttal,  151,  n.  30. 
mitigation  of  damages,  151a. 

attack  on  character  of  plaintiff,  151a. 

qualification  of  rule  when  unchastity  known  at  time  of  promise,  151a. 

improper  conduct  after  breach,  151a. 

connivance  or  acquiescence,  151a. 

BUREAUS.     See  Judicial  Notice. 

BURDEN  OF  PROOF,  as  to  payment,  lapse  of  time,  66,  69. 

effect  on  presumptions  from  the  withholding  or  suppression  of  evidence 

on,  22. 
how  affected  by  presumption  of  malice,  in  criniinal  cases,  29. 
on  proof  that  negotiable  paper  has  been  obtained  by   duress,   fraud   or 

has  been  lost  or  stolen,  49. 
as  to  commercial  paper  signed  in  firm  name,  54. 
effect  on,  of  presumption  of  continuance  of  existing  state  of  things,  58, 

59. 
effect  on,  of  presumption  of  continuance  of  Ufe,  60. 
as  to  survivorship  in  common  disaster,  64. 
acceptance  of  note,  effect  on  former  debt,  73. 
adverse  possession,  79. 
insanity,  103. 
when  on  one  asserting  a  negative,,  12. 

BURGLiARY,  relevancy  of  similar  acts,  144. 

BUSINESS,  general  course  of,  presumption  as  to,  57. 
customs  of,  123. 

BUSINESS  TRANSACTION,  persons  presumed  to  do  what  is  for  their  in- 
terest in,  57. 

BY-LAWS  or  municipal  ordinances,  as  evidence,  116. 
construction  of,  for  court,  175a,  n.  14. 


0 

CANGEIiLATION  OF  INSTRUMENTS,  presumption   or  payment  from,  71. 

CARE,  presumption  of.     See  Negligence. 

CARNAL  KNOWLEDGE.     See  Adultery;  Rape;  Seduction. 
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CAREIEE.     See  Common  Cakbiee. 

CASHIER  OF  BANK,  when  presumed  regularly  appointed,  56. 

CAUSE  AND  EFFECT,  relevancy  of  effect  on  other  property    similarly  situ- 
ated, 141a. 
in  actions  for  nuisance,  141a. 
sounds  frightening  animals,  141a. 
change  of  cause,  141a. 
escaping  gas,  141a. 
substantial  similarity  of  conditions,  141a. 

CELEKEATION  OF  MAEEIAGE,  presumed  regular,  86, 

■  CEUBACY,  presumption  as  to,  58h. 

CENSUS,  judicial  notice  of  results  of,  123a,  u.  2,  127b,  128a. 

CEREMONY,  formal,  not  necessary  to  raise  presumption  of  marriage,  89. 

CHAMPERTY,  presumption  as  to  law  of  sister  state  as  to,  83. 

CHANCEEY,  judgments  in.     See  Jtjdgments. 

CHANGE,  presumption  against.     See  PeeSuMptions,  58-60. 

CHAEACTEE.     See  Eelevancy;  Eeputatign. 
presumption  of  continuance  of,  58. 
when  relevant,  145,  148,  152. 
character  of  litigants,  148-154. 

not  usually  relevant,  illustrations,  148, 

code  provisions,  148,  n.  59. 

to  show  negligence,  148. 
in  criminal  cases,  148a. 

illustrations,  148a,  u.  76. 
in  trespass,  148. 
in  libel  and  slander  cases,  149. 

as  to  measure  of  damages,  149. 

defendant  may  not  prove  his  own  bad  character  to  mitigate  damages, 
149. 

confined  to  general  reputation,  149,  150. 

specific  acts  not  relevant,  149. 
nature  of  proof,  pleadings,  150. 

under  general  issue,  150. 

illustrations,  150. 
in  breach  of  promise,  151. 
in  seduction  and  criminal  conversation,  15?. 
in  bastardy  cases,  153. 
character  in  actions  for  fraud,  154. 
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OHAEACTEE  (Continued). 

illustrations,  155. 

proof  of  good  character,  154,  155,  158. 
in-  homicide,  cases,  156. 

character  of  deceased  for  violence,  156. 

overt  act  of  deceased  threatening  slayer,  156. 

reasons  .  for  admissibility  of  evidence,   156. 
character  in  actions  for  malicious  prosecution,  157. 

reputation  of  defendant,  157. 

reputation  of  plaintiff,  157. 

other  specific  offenses,  ,157. 

burden  of  proof,  157. 

when  evidence  may  be  introduced,  157,  n.  95. 
good  character,  158. 

proof  of,  generally  irrelevantj  158. 

character  and"  reputation,  definitions  and  distinctions,  158,  n.  8. 

presumption  of,  158. 

wheli  attacked  on  cross-examination,  158. 

when  directly  in  issue,  158,  n.  3. 

in  slander  and  libel,  158. 

in  mitigation  of  damages,  158. 
in  malicious  prosecution,  157. 
proof  of,  when  confined,  to  particular  -  trait,  150. 
quarrelsome,  when  relevant,  156. 
when  attacked  on  cross-examination,  158. 
presumed  good,  158. 

CHAKGE  or  COUET,  when  presumed  correct,  34,  n.  64. 

CHAETEES,  granting  of,  to  corporations,  when  presumed,  55. 
of  banks  and  railways,  judicial  notice  of,  114. 
of  municipalities,  judicial  notice  of,  115. 

CHASTITY,  presumption  of,  yields  to  that  of  innocence,  102. 
proof  of,  when  competent,  151,  152. 

CHECKING  BAGGAGE,  judicial  notice  of  mode  of,  by  carrier,  123a. 

CHECKS.    See  Bank  Checks. 

CHIL.D-BEAEING,  presumption  as  to,  58h,  n.  30. 

CHILDLESSNESS,  presumption  as  to,  58h. 

OHILD'EEN.    See  Infants. 
presumed  legitimate,  93. 
presumption  as  to  capacity,  98,  99,  99a, 
necessaries  for,  99. 
.emancipation,  99. 
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CHILDREN   (Continued), 
domicile,  99. 
testamentary  capacity,  99. 

CHOSES  IN  ACTION.    See  Negotiable  Papee. 

CHEISTIAN  NAME.     See  Name. 

CIGARETTES,  nature  of,  judicially  noticed,  123a,  128,  n.  86.   ■ 

CIRCULATING  MEDIUMS,  judicial  notice  of,  126. 

CIRCUMSTANTIAL  EVIDENCE  defined,  6-6e, 
advantages  and  disad'vantages,  6a-6d. 
distinction  from  direct,  6a-6d. 
instruction  as  to  law  of,  6,  n.  79. 

■  latitude  allowed  when  proving  intent  or  motive  by,  142. 
latitude  generally  as  to  relevancy,  173. 
relation  to  testimonial  evidence,  6e. 

CITIES,  judicial  notice  of,  108,  115,  127. 

CITY  OiRDINANCES,  judicial  notice  of,  116. 
construction  of,  for  Bourt,  175a. 

CITY  STREETS,  when  judicially  noticed,  127. 

CIVIL  ACTION,  presumption  of  innocence  in,  12. 
presumption  of  knowledge  of  law  in,  23. 
presumption  of  malice  in,  89. 

CIVIL  DIVISIONS,  judicial  notice  of,  108,  127a. 

CLAIM,  presumption  against  validity,  when,  57. 

CLASSICAL  ALLUSIONS,  judicial  notice  of,  130. 

CLERK  or  COURT,  presumption  of  performance  of  oflEicial  duty,  45,  n.  30. 

CLIMATE,  ctanges  in,  not  judicially  noticed,  129. 

C.  0.  D.,  judicial  notice  of  meaning  of,  131. 

COAL-OIL,  qualities  of,  judicially  noticed,  128. 

COERCION  of  wife  by  husband,  presumption  of,  91,  92. 

COHABITATION,  presumption  from,  14. 

raises  presumption  of  marriage,  when,  87,  S9. 

COINCIDENCE  of  days,  judicial  notice  of,  129. 
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COINS,  judieial  notice  of,  126. 

COLIjATEBAL  attack    on  judgments,  presumptions   of  regularity  apply, 
39. 

COLLATERAL  FACTS.     See  Eblevanct. 

dates  of  instruments  afford  no  presumption  of  truth  of,  51. 

when  not  relevant,  137,  138,  140. 

relevant  When  conflict  of  testimony,  138. 

vphen  may  become  relevant,  141. 

to  show  good  faith,  knowledge,  etc.,  146. 

to  repel  inference  of  accident,  147. 

COLLECTOE,  presumption  of  authority  of,  43a,  n.  18. 

COLLEGE,  presumption  of  continuance  of  reputation  of,  58k,  n.  44. 

COMMERCIAL  PAPER.     See  Negotiable  Paper. 

COMMON  CARRIERS,  presumption  in  negligence  eases,  15. 

presumption  of  law  of  sister  state  as  to  liability  of,  83,  n.  75. 
judicial  notice  of  customs  of,  123. 

COMMON  DISASTER,  presumption  as  to  survivorship  in,  64. 

COMMON  HOARD,  90,  n.  20. 

COMMON  KNOWLEDGE,  judicial  notice  of  matters  of,  128. 

COMMON  LAW,  presumption  of  continuance  of,  58k,  n.  44. 
in  sister  states,  presumption  as  to,  83,  84. 
judicial  notice  of,  122. 
(For  rules  at  common  law,  see  the  various  subjects.) 

COMMON  REPUTE.     See   Character;   Refutation. 

COMMON  SUBSTANCES.     See  Judicial  Notice. 
of  well-known  intoxicants,  128a. 
of  explosives,  gas  and  electricity,  128a. 
of  tobacco,  128a. 
other  illustrations,  128a. 

COMMORIENT  PERSONS.     See  Common  Disaster. 

COMMUNICABLE  DISEASES  of  animals  judicially  noticed,  129. 

COMMUNICATIONS  by  telegraph.     See  Telegrams. 

COMMUNITY  PROPERTY,  presumptions  as  to,  90a. 

when  first  of  series  of  purchase  payments  made  out  of,  90a,  n.  23. 
as  to  common  hoard  of  spouses  and  family,  90,  ii.  20. 
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,  COMMtJNITY  PROPERTY   (Continued), 
property  conveyed  to  wife,  90a. 
property  conveyed  to  husband  and  wife,  90a; 

COMPENSATORY  DAMAGES,  relevancy  of  financial  standing.    See  Finan- 
cial Standing,  160,  161. 

COMPETENCY  OF  EVIDENCE,  distinguished  from  its  sufficiency,  7. 

COMPETENCY  OF  WITNESSES.     See  Kelevanct. 

COMPETENT  EVIDENCE,  defined,  7. 

COMPROMISE,   amount  received  by  way  of,  not  competent  as  to  value  of 
,  land,  169. 

COMPULSORY  EXAMINATION.    See  Inspection  op  the  Person. 

CONCLUSIVE  EVIDENCE,  defined,   8d. 

CONCLUSIVE  PRESUMPTIONS  of  law,  illustrations,  11. 
defined,  11. 
less  numerous  than  formerly,  11. 

CONCUBINE,  rights  on  survivorship,  89,  n.  91. 

CONDUCT,  suppression  of  testimony,  presumption  from,  17-22. 
of  father,  as  to  legitimacy  of  child,  &€.        -     ■     ' 
and  misconduct,  when  relevant,  138. 
of  prosecutrix  for  rape,  138. 

CONFEDERATE  STATES,  judicial  notice  of,  125. 
of  their  currency,  126. 

CONFESSIONS,  as  proof  ot  marriage,  88. 

CONFLICT  OF  TESTIMONY,  when  admits  proof  of  collateral  facts),  138. 

CONFLICTING    PRESUMPTIONS,   weight   and   effect   of.     See    Peesump- 
tions,  lie,  101-103. 

CONGRESS,  time  of  sessions  of,  judicially  noticed,  106. 
acts  of,  judicial  notice  of,  112. 

CONGRESSIONAL  DISTRICTS,  judicial  notice   of,   108a. 

CONNECTION  between  facts  offered  and  facts  to  be  proved,  137. 

CONSENT  OF  INFANTS    to  sexual  intercourse,  11,  98. 
to  marriage  contract,  98. 
Evidence  I — 60 
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CONSEQUENCES  of  acts,  knowledge  of,  presumed,  27,  28. 

CONSIDEEATION,    not    conclusively    presumed     as    to     instruments     under 
seal,  11. 
presumed  as  to  negotiable  paper,  49. 
relevancy  of  failure  of,  in  similar  transactions,  140. 

CONSPIRACY,  relevancy  of  other  acts  of,  143. 

CONSTABLE,  presumption,  of  authority  of,  44, 
of  performance  of  official  duty,  45,  n.  30. 

CONSTITUTIONS,  judicial  notice  of,  112. 

CONSTEUCTION  of  state  statute  by  state  court  followed  by  federal  court,  120. 
of  writings  for  court,  175. 
when  facts  are  also  involved,  175. 
of  statutes  for  court,  175. 
of  ordinances  for  court,  175. 

CONTENTS,  presumption  as  to,  knowledge  of,  25. 

CONTINUANCE  of  existing  state  of  things  presumed.     See  Presumptions, 
58-60. 

CONTRACTS,  presumption  of  knowledge  of  their  legal  effect,  25. 
of  their  contents,  25. 
of  municipalities,  when  formalities  in  making  presumed  complied  with,  46, 

n.  34. 
when  presumed  to  be  in  writing,  50. 
date  of  presumed  correct,  51. 

when  presumed  that  law  of  place  of  performance  should  control,  84. 
presumption  of  their  legality,  85. 

when  in  restraint  of  trade,  85. 

when  void  in  place  of  making,  85. 
similar  with  others,  relevancy  of  proof  of,  140. 
other,  between  same  pSrties,  relevancy  of,  140,  141. 
construction  of,  for  court,  175. 

CONTEIBUTORY  NE<JLIGENCE.    See  Negligence. 

CONVEYANCE,  when  presumed,  50,  75,  76,  78. 

voluntary,  relevancy  of  similar  to  show  fraudulent  scheme,  142. 

COPARTNERS.    See  Partners. 

COPARTY.     See  Pabtt. 

CORPORAL  INSPECTION.    See  Inspection  of  the  Person. 

CORPO'RATE  ACTS,  presumptions  as  to,  55,  56. 
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CORPORATE  EXISTENCE,  when  presumed,  55. 
presumption  of  continuation  of,  58k. 
when  estopped  to  deny,  55. 
of  municipalities,  judicial  notice  of,  115, 

CORPORATE  RECORDS,  presumption  arising  from  spoliation  of,  18,  n.  67. 

CORPORATIONS.    See  Municipal  Corporations. 

private,  presumption  as  to  regularity  of  their  acts,  55. 

affixing  seal,  55. 

act  of  board  by  authority  of  majority,  55. 

regularity  of  meetings,  quorum,  expulsion  of  members,  etc.,  55. 

charter  and  use  of  franchise,  55. 

in  collateral  matters,  55. 

forfeitures,  55. 
general  scope  of  the  rule,  56. 

its  application  to  de  facto  corporations,  56. 
oflScers  of,  presumption  of  authority  of,  55,  56. 
directors,  acts  of,  presumed  those  of  majority,  55. 
meetings  of,  presumed  regularly  held,  55. 
grants  to,  when  presumed  accepted,  56. 
presumption  of  continuance  of,  58k. 
judicially  noticed,  when,  114. 
seals  of,  judicial  notice  of,  111. 
relevancy  of  financial  standing,  160,  n.  18. 

CORPOREAL  HEREDITAMENTS,  presumption  as  to,  77. 

CORRECTNESS  of  records,  when  presumed.     See  Presumptions. 

CORROBORATIVE  EVIDENCE,  8b. 

COTENANT.     See  Tenant. 

COUNSEL.    See  Attorney. 

COUNTERFEITING,  retevancy  of  similar  acts,  143. 

COUNTIES,  judicial  notice  of,  108a,  108b,  127a. 
location  and  incorporation,   108b. 

not  extended  to  parts  of  roads  within  county,  lOSb,  n.  55. 
of  streets,  and  intersection  of  streets,  etc.,  108c,  n.  69. 
of  lots  and  blocks,  108c. 
local  divisions  of  the  state,  127a. 
of  areas  and  lines  of,  127a. 

COUNTY  COMMISSIONERS,  presumption  of  authority  of,  43a,  n.  18. 

COUNTY  COURT.     See  Probate  Court. 

COUNTY  OPPICERS,  judicial  notice  of,  109. 
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COUNTY  SEAT,  judicial  notice  of,  108a,  108b. 

COURSE  OE  AGRICULTURE,  judicial  notice  of,  129, 

COURSE  OE  BUSINESS,  presumptions  from,  57. 
presumptioii  of  continuance  of,  58k. 

COURSE  OP  NATURE,  judicial  notice  of,  129. 

COURT.     See  Judge. 

COURTS,  officers  of,  judicial  notice  of,  109a. 
jurisdiction  of,  when  presumed,  31-39. 

province  of,  to  determine  character  and  existence  of  statute,  117. 
records  of,  judicial  notice  of,  124. 
terms  of,  judicial  notice  of,  124. 
ofScers  of,  judicial  notice  of,  124. 
rules  and  mode  of  practice  of,  judicial  notice  of,  124. 

COURTS  OF  RECORD,  jurisdiction  presumed,  31,  35. 

COVERTURE.     See  Husband  and  Wife. 

COVIN.    See  Fbadd. 

CREDIT,  presumptions  as  to,  husband  and  wife,  90. 

CREDITOR,  needy  circumstances  of,  as  element  in  presumption  of  payment 
from  lapse  of  time,  68. 
absence  of,  as  rebutting  presumption  of  payment,  69,  n.  67. 

CRIME,  charge  of,  in  civil  cases,  amount  of  proof,  16. 
infants,  presumptions  as  to  capacity,  11,  98. 
presumptions  of  sanity  and  innocence,  103. 
other  crimes  not  relevant  in  proof  of,  143,  144. 
exceptions  where  it  may  show  motive,  intent,  etc.,  143,  144,  145. 
to  affect  credibility,  143,  n.  84. 

CRIMINAL  ACTIONS,  presumption  of  innocence  in,  12,  103. 
official  authority,  43. 
of  sanity,  103.  ^ 

decisions  of  questions  of  law  in,  175. 

CRIMINAL  CONVERSATION,  presumption  of  marriage  in  action  for,  88. 
proof  of  character  in  actions  for,  152,  155. 

CROPS,  judicial  notice  of  growth  of,  129. 

CUMULATIVE  EVIDENCE,  defined,  8. 
reception  of,  in  discretion  of  court,  8. 

CURRENCY,  judicial  notice  of  facts  relating  to,  126. 
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CUSTOMS.    See  Usage. 

presumption  of  continuance  of,  58e. 

judicial  notice  of,  121,  123. 

of  >iiisiTipss,  indicial  notice  of,  123. 

of  trading,  123. 

of    the  rule  of  the  road,  123. 

of  particular  and  local,  123,  123b. 

must  be  pleaded  and  proved,  123b. 
apparently  collateral  may  become  relevant,  141a. 
unity  of  character  between  places,  141a. 

accidental  or  intentional  act,  141a. 
in  negligence  cases,  163,  164. 


DAMAGES,  proof  of  rumors  to  mitigate,  in  slander,  etc.,  150. 

character  admissible  to  affect,  when.     See  ChaSacter,  148-158. 
financial  standing  to  affect.     See  Financial  Standing,  159-161, 

DAMS,  effect  of,  on  streams,  judicial  notice  of,  129. 

DATES,  presumption  as  to  time  of,  49,  50, 
■where  collusion  probable,  50,  51. 
of  the  correctness  of  dates,  51. 
when  presumed  correct,  51. 

where  there  are  discrepancies,  51. 

as  against  strangers,  51. 

as  to  records,  bills,  deeds,  etc.,  51. 
no  presumption  of  correctness  of,  as  to  forged  instruments,  51. 
do  not  afford  presumption  of  truth  of  collateral  facts,  51, 

DAT.     See  Date. 

judicial  notice  of,  129. 

coincidence  of,  129. 

of  election,  judicial  notice  of,  106. 

DAYS  OF  GRACE,  presumption  of  law  of  sister  state  as  to,  83. 

DEALERS  in  futures,  13,  n.  23. 

DEALINGS,  presumptions  arising  from,  57. 

DEATH,  presumed  after  seven  years'  absence,  61. 
presumed  in  less  than  seven  years,  when,  63. 

DEBT,  payment  of,  presumed  from  lapse  of  time,  65,  66. 

pre-existing,  no  presumption  of  payment  of,  from  acceptance  of  note,  73. 
application  of  payment  to  debt  first  due,  72. 
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DEBTOE,  insolvency  of,  as  rebutting    presumption   of  payment   from  lapse 
of  time,  69,  n.  67. 
insanity  of,  effect  of  on  presumption  of  payment,  69,  n.  67. 
suspicion  that  cancellation  of  instrument  act  of,  effect  on  presumption  of 

payment,  71. 
payments  by,  when  applied  on  debt  first  due,  72. 

DECEASED  PERSONS.     See  Common  Disaster. 

DECEPTION.    See  Fkato.  '  .  :    , 

DECISIONS    of  sister  state,  when  judicially  noticed,  121. 

DECLABATIONS  of  husband  and  wife  as  to  sexual  intercourse,  when  not 
competent,  97. 
connected  parts  of,  to  be  given,  171. 

DECLAHATIONS  OP  WAE,  judicial  notice  ofj  107. 

DECREE.    See  Judgments. 

DEDICATION,  when  presumed,  76a. 

DEEDS.     See  Consteuction ;   Documents;   Estoppel. 
presumption  arising  from  spoliation  of,  18,  n.  67. 
presumption  as  to  their  due  execution  and  delivery,  50,  78. 
dates  of,  presumed  correct,  51. 
of  partition,  when  execution  of  presumed^  76. 

DE  FACTO  CORPORATION,  what  necessary  to  show  existence  of,  55. 

DE  FACTO  OFFICERS.     See  Corporations;  Municipal  Corporations;  Mu- 
nicipal OrncERs;  OnicERS;  Public  Oiticers;  Presumptions. 

DEFAULT,  judgments  on.     See  Judgments;  Service. 

DEFENDANT.     See  Parties. 

DEFINITIONS,  of  evidence,  lb,  3,  3a,  4. 
of  proof,  4. 
of  testimony,  4a. 
of  demonstrative  evidence,  5. 
of  inoral  evidence,  5. 
_of  direct  evidence,  6,  6a,  6b,  6c,  6d. 
of  indirect  evidence,  6i 
of  presumptive  evidence,  6b,  6o. 
of  positive  evidence,  6. 

of  circumstantial  evidence,  6,  6a,  6b,  6c,  6d,  6e 
of  slight  evidence,  7. 
of  competent  evidence,  7. 
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DEFIXITIONS  (Contmued). 
of  satisfactory  evidence,  7. 
of  sufficient  evidence,  7. 
of  immediate  evidence,  8a. 
of  cumulative  evidence,  8. 
of  real  evidence,  8a. 
of  indispensable  evidence,  8f. 
of  newly  discovered  evidence,  8g. 
of  hearsay  evidence,  8g. 
of  rebutting  evidence,  8g. 
of  corroborative  evidence,  8b. 
of  primary  evidence,  8e. 
of  best  evidence,  8c. 
of  secondary  evidence,  8e. 
of  conclusive  evidence,  8d. 
of  partial  evidence,  8f. 
of  incontrovertible  evidence,  8d. 
of  prima  facie  evidence,  8e. 
of  phrase  "proof  to  a  moral  certainty,"  5. 
of  phrase  "beyond  a  reasonable  doubt,"  .5. 
of  phrase  "taking  i  for  granted,"  9. 
of  phrase  "matter  of  fact,"  10b. 
of  phrase  "law  of  the  forum,"  112,  n.  27. 
of  presumption,  9,  n.  1. 
of  assumption,  9. 
of  inference,  9a. 
of  natural  presumption,  9c. 
of  artificial  presumption,  98. 
of  legal  presumption,  9c. 
of  violent  presumption,  9c. 
of  presumption  of  fact,  10a. 
of  fact,  10a. 

of  presumption  of  law,  11. 
of  conclusive  presumption  of  law,  11a. 
of  absolute  presumption  of  law,  11a. 
of  malice  in  criminal  eases,  29. 
of  domicile,  58f. 

of  constructive  possession,  74,  n.  33. 
of  virtue,  101a,  n.  4. 
of  judicial  notice,  105,  u.  3. 
of  law  of  forum,  112,  n.  27. 
of  public  statutes,  113. 
of  private  statutes,  118. 
of  character,  ISS. 
of  reputetion,  158. 
of  relevancy,  135,  130. 
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DELIVERY  of  negotiable  instruments,  presumption  from,  49, 
of  writing,  when  presumed,  50. 
of  account  stated,  effect  of,  57. 
of  goods,  when  presumed,  57. 
of  letters.     See  Letters. 

DEMAND,  claim,  if  none  made,  when  presumed  invaKd,  57; 

failure  to  make,  as  element  in  presumption  of  payment  from  lapse   ot 
time,  68. 

DEMEANOE    of  party,  when  relevant,  138. 

DEMONSTRATION  by  evidence  usually  impossible,  5. 

DEMONSTRATIVE  EVIDENCE,  defined,  5. 

DEPOSIT,  in  banks,  judicial  notice  of  mode  of   withdrawing;  123a. 

DESCENT.     See  Declarations;  Husband  and  Wife. 

DESTRUCTION  of  evidence,  presumption  from,  17,  18. 
of  documents,  presumptioil  from,  18. 
if  by  mistake  not  spoliation,  21. 

DIAGRAMS,  relevancy  of,  139. 

DICTIONARY,  refreshing  memory  from,  132. 
judicial  use  of,  130. 

DIRECT   ATTACK   on  judgments,  presumptions  of  regularity  do  not  apply 
in,  39. 

DIRECT  EVIDENCE,  defined,  6,  6a. 

advantages  and  disadvantages,  6a,  6b,  6c,  6d. 
distinction  from  circumstantial,  6a,  6b,  6c,  6d. 

DIRECTION  of  verdict.     See  Province  of  Judge  and  Jury,  174. 

DISABILITY,   presumption  of  title   from  possession   does  not   arise   against 
one  under,  82. 
no  presumption  of  as  to  parties  to  action,  58h,  n.  30. 

DISASTER.     See  Common  Disaster. 

DISCRETION  OF  COURT   as  to  judicial  notice  of  facts,  105. 
as  to  materiality  of  evidence,  139. 
as  to  relevancy  of  similar  acts,  145. 
of  similar  effects,   164. 
of  similarity  of  conditions,  169. 
as  to  irrelevant  testimony,  172,  173. 
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DISPOSITION  OF  ANIMALS,  when  relevant,  165. 

DISPUTABLE  PEESUMPTIONS  of  law,  11, 

DISSOLUTION  OF  MAERIAGE.     See  DivoKCB. 

DISTANCE,  judicial  notice  of,  127b. 

for  purpose  of  depositions  or  new  trial,  127b. 

DISTRICT  OF  COLUMBIA,  judicial  notice  of  laws  relating  to,  112b,  n.  41. 

DIVISIONS,  civil,  judicial  notice  of,  108,  127,  127a. 

DIVORCE,  when  presumed,  14,  101. 

as  affecting  presumption  of  legitimacy,  94. 

as  affecting  birth  after  interlocutory  decree,  93. 

character,  relevancy  of,  in  action  for,  148., 

DOCKET,  judicial  notice  of  entries  in,  124. 

DOCTOR.     See  Physicians. 

DOCUMENTS.     See  Records;  Writings. 

presumption  from  willful  destruction,  suppression,  alteration  or  fabrica- 
tion of,  18. 
presumption  of  their  due  execution,  50. 
from  recitals  in,  50. 

presumed  executed  in  proper  order,  50. 
when  presumed  duly  stamped,  50. 

parol  evidence  of  contents  destroyed  or  suppressed,  18. 
presumptions  from  failure  to  produce  on  notice,  20. 
cannot  be  offered  in  fividence  after  failure  to  produce  on  notice,  21. 

DOLLARS,  judicial  notice  as  to,  126. 

DOMESTIC  GOVERNMENTS,  judicial  notice  of,  106. 

DOMICILE.    See  Residence. 

of  infant,  presumed  to  be  with  parent,  99. 

DOUBT,  reasonable,  benefit  of,  16. 
in  civil  cases,  16. 

DRUGS,  judicial  notice  that  tobacco  is  not,  128,  n.  86. 

DURATION  OF  LIFE,  presumption  of.     See  Presumptions,  60-63. 
tables  as  to,  judicial  notice  of,  129. 

DUST,  damage  done  by,  relevancy  of  collateral  facts,  164. 

i 

DUTY.     See  Fiduciary  Relations. 

of  public  officers,  judicial  notice  of,  109. 
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EASEMENT,  presumptions  as  to,  77. 

ECCLESIASTICAL  LAW,  judicial  notice  of,  121. 

EFFECT,  relevancy  of  collateral  facts,  164. 

EJECTMENT,  by  one  having  possession  with  claim  of  right,  75. 

ELECTIONS,  of  municipality,  when  presumed  legal,  46,  n.  34. 
days  of,  judicially  noticed,  106. 
time  of,  for  public  officers,  judicially  noticed,  109. 

ELECTRICITY,  judicial  notice  of,  laSa. 

ELUCIDATIVE  TESTIMONY,  137b. 

EMANCIPATION  of  infants,  presumption  as  to,  99. 

EMBEZZLEMENT,  relevancy  of  other  acts  of,  143. 
good  character  not  relevant,  155. 

ENDORSEMENTS.     See  Negotiable  Papeb. 
date  of  presumed  correct,  51. 

ENTRIES  IN  BOOKS.     See  Books  op  Accounts;  Documents;  Records. 

ERROR.    See  Discretion  of  Court;  Province  of  Judge  and  Jury. 
in  admitting  improper  testimony,  how  cured,  173. 

ESTATE,  distribution  of,  when  presumed,  65a. 

ESTOPPEL,  as  to  denying  corporate  existence,  55. 

EVIDENCE,  exclusionary  rules,  of,  necessity  for,  la,  lb,  lo. 
effect  of  jury  system  of  rules  of,  2,  2a. 
definitions  of,  1-4. 

as.  used  in  municipal  law,  3,  3a. 
history  of  the  law  of,  la. 
distinguished  from  proof,  4. 
the  term  "testimony,"  4a. 

definition,  4a. 
demonstrative  and  moj-al  evidence,  5. 

definitions,  5. 

civil  and  criminal  cases,  distinction,  5. 

proof  to  a  moral  certainty,  5. 

proof  beyond  reasonable  doubt,  5. 

definitions  of  reasonable  doubt,  5. 
of  moral  certainty,  5. 


INDEX.  955 

[Beferences  are  to  Sections.] 

EVIDENCE  (Continued). 

direcyt  and  circumstantial  evidence,  6. 

definitions,  6. 

distinction,  advantages  and  disadvantages,  6a,  6b,  6e,  6d. 

advantage  of  chain  of  eiroumstanees,  6a. 

kinds  of  circumstantial  evidence,  6b. 

the  prejudice  against  circumstantial  evidence,  6b. 

circumstantial  evidence  more  frequently  considered  in  criminal  case,  6b. 

relation  to  testimonial  evidence,  6e. 

inference  upon  or  drawn  from  inference,  6e. 
competent  and  satisfactory  or  sufficient  evidence,  7. 

definitions,  7. 

slight  evidence,  7. 
other  descriptive  terms,  8,  8a. 

cumulative,  8.  • 

real,  8a. 

immediate,  8a. 

corroborative,  8b. 

distinction  between  corroborative  and  cumulative,  8'b. 

primary,  8c. 

best,  8e. 

secondary,  8c. 

conclusive,  8d. 

incontrovertible,  8d. 

prima  facie,  8e. 

pautial,  8f. 

indispensable,  8f. 

hearsay,  8g. 

rebutting,  8g. 

newly  discovered,  8g. 
amount  of,  effect  of  presumption  of  innocence  on,  16. 
objection  to,  because  of  little  weight,  insufficient,  173. 
if  legally  insufficient,  rejected,  173. 

EXCHANGE,  bills  of.    See  Negotiabm  Paper. 

EXCLUSIONABY  RULES,  necessity  for,  lb,  Ic. 

EXECUTION,  issue  and  return  of  nulla  bona,  as  rebutting  presumption  of 
payment,  69,  n.  67. 

EXECUTION  OP  DOCUMENTS.     See  Documents. 

EXECUTIVE,  judicial  notice  of,  109. 
of  proclamations,  122. 

EXECUTOR   AND   ADMINISTRATOR,   presumed   to   have   performed   their 
duty,  13,  n.  23. 
bond  of,  when  presumed  to  have  been  given  in  open  court,  37,  n.  81, 
qualified,  when  presumed  from  lapse  of  time,  65a. 
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EXBMPXiAET  DAMAGES,  relevancy  of  financial  standing.     See  Financial 
Standing,  159-161. 

EXISTENCE.  See  Corporate  ExisTENOE. 
presumptions  as  to  continuance  of,  58. 
of  statute,  question  for  court,  117. 

EXISTING  STATE  OP  THINGS,  presumption  of  continuance  ei,  58-60. 
presumption  of,  overcome  by  that  of  innocence,  101. 

EXPECTATION  OF  LIFE,  judicial  notice  of,  129. 

EXPERIMENTS,  in  court,  19a. 
relevancy  of,  139. 

EXPLANATOEY  FACTS,  relevancy  of,  171,  172. 

EXPLANATORY  STATEMENTS,  when  relevant,  138. 
explosives,  judicial  notice  of,  128a. 

EXTORTION,  relevancy  of  similar  acts,  144. 

F 

FABRICATION  of  evidence,  presumption  from,  17,  20. 
effect  of,  17. 
of  documents,  18. 

FACT.    See  Judicial  Notice;  Pkesumptions ;  Province  op  Judge  and  Jury. 
definition  of,  10a. 
presumptions  of,  10. 
use  of  phrase  "matter  of  fact,"  10b. 
presumptions  must  be  based  on,  104. 
judicial  notice  of.     See  Judicial  Notice,  105-134. 
raising  reasonaible  inference,  vfhen  relevant,  139. 
too  remote  to  be  admitted,  137,  138. 

apparently  collateral  may  become  relevant.     See  Relevanot,  141-145. 
hovr  affected  by  lapse  of  time,  145. 

FACTOR.     See  Agency. 

FAILURE    to  produce  evidence,  presumption  from,  19-21. 
to  produce  witnesses,  presumption  from,  21. 

FAILURE  OF  CONSIDERATION,  relevancy  of,  in  similar  transactions,  140. 

FALSE  PRETENSES,  relevancy  of  other  acts  of,  144. 

FALSE  REPRESENTATIONS,  relevancy  of  character,  155. 
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FAMILY.     See  Husband  and  Wife;  Parents. 
head  of  the,  90. 
relevancy  of  financial  standing  of,  161. 

FAST  DAYS,  judicial  notice  of,  129. 

FATHER.    See  Husband  and  Wipe;  Parents. 
conduct  of,  as  affecting  legitimacy,  96. 
same  naraie  as  son,  when  intended,  100. 
character  of,  in  action  for  seduction  and  criminal  conversation,  152. 

FEDERAXi  COURTS,  regularity  of  proceedings  presumed,  35. 
judicial  notice  of  state  statutes  by,  120. 
follow  construction  of  state  statute  by  state  court,  120. 

FEE  SIMPLE,  ownership  in,  when  presumed,  75. 

FELONY,  incapacity  of  infants  to  commit,  98. 

FEME  COVERT.     See  Husband  and  Wife. 

FEERY,  presumption  as  to  right  of,  76. 

FESTIVAL,  judicial  notice  of,  123,  129. 

FICTITIOUS,  classical  allusions,  judicial  notice  of,  130. 

FIDUCIARY  RELATIONS.     See  Executor  and  Administrator;  Partners; 
Trustee. 

FINANCIAL  STANDING,  when  irrelevant,  137. 
when  relevant,   137,  159-161. 
generally  irrelevant,  159. 
in  case  of  exemplary  damages,  159. 
when  proof  of,  allowed,  159-161. 
in  case  of  compensatory  damages,  160. 
torts  committed  with  fraud,  malice,  etc.,  159,  160. 
in  breach  of  promise  of  marriage,  160. 
in  seduction,  slander  and  libel,  159,  160. 
in  assault  and  malicious  prosecution,  159,  160. 
when  the  evidence  should  be  introduced,  160,  u.  3. 
in  case  of  several  defendants,  160,  n.  3. 
other  illustrations,  160,  n.  20. 
criminal  conversation,  159,  160. 
negligence  and  trespass,  159,  160. 
of  relatives  of  defendant  inadmissible,  160,  n.  25. 
of  plaintiff,  161. 

seeking  compensatory  damages,  161. 

seeking  exemplary  damages,  161. 

in  actions  for  seduction,  161. 
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FINANCIAL  STANDING  (Continued). 

in  actions  for  negligence,  161. 

in  actions  for  other  torts,  161. 

in  breach  of  promise  actions,  161. 

illustrations,  161,  nn.  33,  35,  36. 
of  plaintiff's  family,  161. 
how  proved,  162. 

of  reputed  wealth,  162. 

of  actual  wealth,  162. 
according  as  damages  compensatory  or  exemplary,  162, 
the  true  rule  in  such  cases,  162. 

FIBE,  relevancy  of  proof  of  similar  fires,  166,  167. 

FIRM.     See  Paetnees. 

FISCAL  OFFICEES  OF  XT.  S,,  presumption  of  performance  of  oflaoial  dufyj 
45,  11.  30. 

FISHEEY,  presumption  as  to  right  of,   76. 

FLAGS,  judicial  notice  of,  107. 

F.  0.  B.,  judicial  notice  of  meaning  of,  131. 

FOREIGN  CURRENCY,  when  judicially  noticed,  126. 

FOREIGN  GOVERNMENTS,  judicial  notice  of,  107. 
of  acts  of  the  executive  with  regard  to  them,  107. 
of  their  recognition,  107.  ' 

of  relations  with  them,  107. 

FOREIGN  JUDGMENTS,  judicial  notice  of,  107a. 

FOREIGN  LAWS.     See  Laws  or  Foreign  Countries. 

FOREIGN  NAMES,  as  to  judicial  notice  of,  130. 

FOREIGN  NATIONS,  judicial  notice  of,  106,  107. 

FOREIGN  STATES,  judicial  notice  of,  107. 

FOREIGN  STATUTES.     See  LA^vs  or  Foreign  Coi^nmiies. 

FORFEITURE   of  property  by  corporation,  no. presumption  as  to,  55. 

FORGED  INSTEDJiJiNTS,  presumption  as  to  dates  of,  51. 

FOR.MER  TRIAL,  in  same  court,  when  judicially  noticed,  124. 

FOUTUNE-TELLERS,  13,  n.  23. 
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FRAUD.     See  Statute  of  Pbadds. 
not  presumed,  13,  78. 

amount  of  proof  to  establish  charge  of  crime,  in  action  for,  16,  n.  59. 
relevancy  of  similar  acts,  140-142. 
relevancy  of  character  in  actions  for,  154,  155. 
proof  may  be  circumstantial,  13. 
mixed  questions  of  law  and  fact,  175. 

FRAUDULENT  CONYETANCE,  relevancy  of  character,  155. 

FRAUDULENT  INTENT,  relevancy  of  similar  transactions,  142. 

i 

FRAUDULENT  VOTING,  relevancy  of  similar  acts,  144. 

FREE  MASONS,  judicial  notice  of,  123,  n.  8. 

FUNCTIONS  OF  JUDGE  AND  JUEY.     See  Province  of  Judge  and  Jubt. 

JTTTUBES,  presumption  as  to  agreement  to  deal  in,  13,  n.  23. 

G 

GAMBLER,  presumption  of  continuance  as,  58. 

GAMBLING,  relevancy  of  similar  acts,  144. 

GAMES  AND  GAMING,  when  judicially  noticed,  128. 

GASES,  judicial  notice  of  nature  of,  128,  n.  86. 

damage  done  by,  relevancy  of  collateral  facts,  164. 

GENERAL  DENIAL,  proof  of  bad  reputation,  under,  150. 

GENERAL  LAW,  incorporation  under,  proof  of  corporate  existence,  114,  115. 

GEOGRAPHICAL  FEATURES,  judicial  notice  of,  127. 

GEOGRAPHICAL  SITUATION,   of   counties,   judicially  noticed,  108a,   108b. 

GESTATION,  period  of,  judicial  notice  of,  129. 

GIFT,  presumption  of,  husband  and  wife,  90. 

GOOD  CHARACTER.     See  ChahacTee. 

proof  of,  generally  irrelevant,  154,  155,  158. 
when  relevant,  157. 

GOOD  FAITH,  presumed,  13. 

may  be  shown  as  to  illicit  relation,  89. 
direct  evidence  as  to,  146. 
collateral  facts  to  show,  146. 
party  may  testify  as  to,  170a. 
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GOODS,  sale  of,  relevancy  of  proof  of  other  sales  of,  140. 

GOVERNMENTS,  presumption  of  continuance  of  form  of,  58, 
judicial  notice  of  foreign  and  domestic,  106,  107. 
in  case  of  disputed  existence,  106. 

GOVERNOE,  judicial  notice  of,  109.-  ; 

GRAND  JURY,  when  presumed  duly  subpoenaed,  34,  n.  64, 

GRANTS.     See  Deeds. 
presumption  of,  76. 

when  presumed  to  be  on  condition,  76. 
from  remote  grantor,  when  presumed,  76. 

GREAT  SEAL,  judicial  notice  of,  107. 

GROSS  NEGLIGENCE.     See  Negligence. 

GUARDIANSHIP,  for  insanity,  presumption  of  insanity  from,  59. 

GUILT,  not  presumed,  12. 

must  be  proved  beyond  a  reasonable  doubt,  16. 

H 

HABEAS  CORPUS,  presumption  of  innocence  in  cases  of,  12,  n.  TO, 

HABITS,  presumption  as  to  continuance  of,  58. 
of  animals,  when  relevant,  165. 

HARVEST  TIME,  judicial  notice  of,  129. 

HEAD  OF  THE  FAMILY,  90. 

HEADS  OF  BUREAUS,  judicially  noticed,  109. 

HEALTH,  presumption  of  continuance  of,  58. 

HEAVENLY  BODIES,  judicial  notice  of  course  of,  129. 

HIGHWAY,  regularity  of  laying  out  of,  presumed,  47. 
relevancy  of  other  accidents  on,  163. 

HISTORIES,  when  may  be  resorted  to,  125. 

HISTORY,  matters  of,  judicial  notice  of,  125. 
of  subjects  of  universal  notoriety,  125. 
of  Indians  and  their  settlements,   125. 
of  state  history,  125. 
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HOLmATS,  judicial  notice  of,  123. 

HOMICIDE,  malice,  when  presumed,  29. 
intentional,  presumed  unlawful,  29. 
relevancy  of  similar  acts,  144. 
to  repel  inference  of  accident,  147. 
of  quarrelsome  character,  156. 
threats,  when  relevant,  146. 

HONESTY,  when  presumed,  13. 

of  servant,  when  presumed,  13,  n.  21. 

HOESE.     See  Animals. 

relevancy  of  habits  of,  165. 

HUMAN  LIFE,  average  duration  of,  judicial  notice  of,  129. 

HUSBAND,  bad  character  of,  in  actions  for  seduction  and  criminal  conversa- 
tion, 152. 

HUSBAND  AND  WIFE,  presumption  as  to  necessaries,  90.    See  Pbesumi'- 
noNS. 

presumption  of  agency,  90. 
husband  head  of  family,  90. 
as  to  coercion  by  husband,  91,  92. 
nature  and  limits  of,  92. 
widow's  year  of  mourning,  93,  n.  57. 
cannot  deny  sexual  intercourse,  97. 

HYPNOTISM,  as  to  judicial  notice  of,  128. 


IDENT^ITY,  presumption  as  to,  100. 
of  name  in  indictment,  100. 

IDIOMS,  judicial  notice  of,  130. 

IGNORANCE,  knowledge  of  law  presumed,  23. 

ILLEGALITY    of  contract  not  presumed,  85. 

ILLEGITIMACY.    See  Legimmact. 

ILLICIT  COHABITATION,  raises  no  presumption  of  marriage,  89. 
when  presumed  to  continue,  89. 
presumption,  how  rebutted,  89. 

ILLICIT  INTERCOURSE.    See  Adultery;  Bastardy j  Bape;  Seduction. 
presumption  of  continuance  of,  58. 
Evidence  I — 61 
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ILLNESS.     See  Health. 

IMPOTBNCY.     See  Peesumptions. 

INCEST,  presumption  of  marriage  in  prosecution  for,  88a. 

INCOMPETENT  TESTIMONY,  effect  of  receiving,  173. 

[NCOBPOEEAL  HEREDITAMENTS,  presumption  as  to,  77. 

ENI>EBTEDNESS,  presumption  of  continuance  of,  SSd. 

INDECENT  ASSAULT,  relevancy  of  character,  153,  n.  61. 

INiDIANS  and  their  settlements,  judicially  noticed,  125. 

INDICTMENT,  presumption  of  identity  from  name  as  to,  100. 

rNDIBECT  EVIDENCE.     See  Circumstantial  Evidence. 

INDISPENSABLE  EVIDENCE,  8f. 

INDORSEMENTS.     See  Endorsements;  Negotiable  Papee. 

INFANCY,  presumptions  as  to,  58h. 

INFANTS,  presumed  legitimate,  93. 

capacity  of,  to  commit  crime,  11,  98. 
to  consent  to  sexual  intercourse,  11,  98. 
to  marriage  contract,  98. 
as'  to  necessaries,  99. 

need  of  credit,  99. 
emancipation  of,  99. 
liability  for  tort,  99a. 

presumption  as  to  their  being  sui  juris,  99a. 

no  presumption  of  incapacity,  99a. 

cases  of  extreme  youth,  99a. 

for  negligence,  99a. 

for  slander,  99a. 
as  to  domicile,  99. 

foundation  of  presumption,  99. 

under  natural  guardianship,  99. 

under  appointed  guardianship,  99. 

right  of  guardian  to  change,  99. 
as  to  testamentary  capacity,  99. 
as  to  contributory  negligence,  99a. 

INFERENCE.     See  Presumptions. 

of  accident,  relevancy  of  collateral  facts,  145,  147. 
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ESTFERIOE  COURT.    See  Courts;  Judgments;  Jukisdiction. 
jurisdietioii  not  presumed,  36,  37. 
jurisdiction  of  may  be  shown  by  extraneous  evidence,  36. 

INFLUENCE.     See  Fi&uciaby  Relations;  Fkaud. 

INITIALS.    See  Name. 

when  judicially  noticed,  131. 

INJURY.     See  Personal  Injury. 

INNOCENCE,  presumption  of,  12. 
how  favored,  12. 
where  fraud  is  in  issue,  13. 

presumption  of,  prevails  over  other  presumptions,  101-103. 
of  party  presumed  over  innocence  of  stranger,  102. 
presumption  of,  in  conflict  with  that  of  sanity,  103. 

INSANITY.     See  Sanity. 

presumption  as  to  continuance  of,  59. 

of  debtor,  effect  of,  on  presumption  of  payment,  69,  n.  67. 

INSOLVENCY.     See  Solvency. 

of  debtor,  rebutting  presumption  of  payment  from  lapse  of  tiine,  69,  n.  67. 
when  irrelevant,  137. 

INSPECTION  OP  THE  PERSON, 
presumption  from  refusal  of,  19a. 
when  refusal  justifiable,  19a. 

INSTALLMENTS,  payment  of  debt  in,  presumption  as  to,  65a. 

INSTINCTS,  judicial  notice  of,  129. 

INSTRUCTIONS  TO  JURY,  when  presnmed  that  jury  has  followed,  34,  n.  64. 
when  presumed  to  have  been  in  writing,  34,  n.  64. 

INSTRUMENTS.    See  Documents. 

under  seal,  consideration  of  not  conclusively  presumed,  11. 
presumption  of  payment  from  cancellation  of,  71. 

INSUFFICIENCY  OF  EVIDENCE.     See  Province  of  Judge  and  Jury. 

INSURANCE,  presumption  of  law  of  sister  state  as  to,  83. 

INSURANCE  POLICY,  amount  of  proof  in  action  on,  when  crime  is  involved, 
16,  n.  59. 
presumption  of  innocence  in  actions  on,  16. 

INTEMPERANCE,  as  affecting  presumption  of  death,  63, 
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INTEWT.     See  Belies*;  Motive;  Kblevanct. 

similar  and  premom  acts  to  prove  knowledge,  motive  or  intent,  142. 

in  ease  of  fraud,  142. 

similar  conduct  toward  another,  142. 

obtaining  goads  under  false  pretenses,  142. 

number  and  amount  of  purchases  and  after-disposition,  142. 

frauds  with  negotiable  paper,  142. 

frauds  in  the  purchase  and  sale  of  property,  142. 

common  purpose  to  be  shown,  142. 

several  voluntary  conveyances,  142. 
of  other  crimes  or  offenses,  143-147'. 

proof  of,  generally  not  relevant,  143. 

errors  of  prosecutors  in  proof,  143,  ii.  82. 

exceptions  to  general  rule,  143,  nn.  84,  91. 

when  relevant  to  show  motive,  intent,  etc.,  143-147. 

littering  counterfeit   coin,   conspiracy,   embezzlement,  argon,   adultery 
and  false  pretenses,  etc.,  143,  144. 

illustrations,  143,  144,  nn.  98,  6,  7,  8. 

assaults  on  women,  144. 
how  limited,  145. 

as  to  raising  inference  of  guilt,  145. 

exceptions  and  illustrations,  145,  nn.  24,  26,  27. 
direct  proof  of  intent,  motives  and  belief,  170. 

party  may  testify  to,  170,  n.  54. 

but  not  to  that  of  another,  170. 

applies  to  civil  and  criminal  cases,  170. 

illustrations,  170a,  nn.  62,  63,  88. 
~  in  eases  of  adverse  possession,  170. 

not  to  change  import  of  contract,  170. 

malicious  prosecution,  170a. 

libel  and  slander,  170a. 

gift,  170a. 
.defrauding  creditors,  170a. 

good  faith  of  a  purchase,  170a. 

conveyance  or  dedication  of  land,  170a. 

fraud,  170a. 

domicile,  170a. 

■trespass,  170a. 

INTENTION.    See  Belief;  Intent;  Motive;  Eelevanctt. 
to  perform  act,  when  presumed,   27,  28. 
probable  consequences  presumed  intended,  27,  28. 
provable  by  similar  acts,  142,  143. 
party  may  testify  to,  170. 

INTEKEST,  presumption  of  law  of  sister  state  as  to,  83. 
law  of  sister  state  as  to,  must  be  proved,  118a. 

INTERLINEATION.     See  Ai/tebation. 
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INTEENAL  REVENUE  DISTRICTS,  judicial  notice  of,  108a. 
INTERNAL  REVENUE  LAW,  judicial  notice  of,  112b,  n.  41. 
INTERNATIONAL  LAW,  judicial  notice  of,  112. 
INTOXICATING  LIQUORS,  judicial  notice  of  nature  of,  128a. 
INTRODUCTORY  TESTIMONY,  137a. 

IRRELEVANT  MATTERS.     See  Relevancy. 
illustrations  of,  137,  138. 
judge  may  exclude  on  own  motion,  172,  173. 
may  become  relevant  later,  173. 

IRKELEVANT  TESTIMONY,  discretion  of  the  court  as  to,  172. 
judge  may  exclude  on  his  own  motion,  172,  173. 
rebuttal  of,  172. 
effect  of  receiving,  172. 

J 

JOURNALS  OF  LEGISLATIVE  BODIES,  as  to  due  passage  of  statute,  117. 

JUDGE.    See  Coubt;  Discbetion  oip  Coubt;  Pbovince  of  Judge  and  Jubt, 
struggle  for  uniformity  in  the  law,  9. 
judicial  notice  of,  109. 
of  other  courts  judicially  noticed,  124. 
facts  not  within  knowledge  of,  13.2. 
where  in  doubt,  132. 
knowledge  of  profession,  132. 
knowledge  of  law  books,  132. 
may  consult  books  to  refresh  memory,  132. 
cannot  act  on  own  special  knowledge,  133. 
may  exclude  evidence  of  his  own  motion,  173. 

judge  passes  on  preliminary  questions,  174. 

judge  passes  on  admissibility,  materiality,  relevancy  and  competency, 
174. 

illustrations  of  error,  174,'  n.  64. 

on  sufficiency,  174. 

on  the  scintilla  of  evidence,  174. 

control  of  judge  over  trial,  174. 

judge  may  review  evidence,  174. 

reeapitula/tion  of  evidence,  174. 

control  of  nonsuit,  174. 

control  of  verdict  if  unwarranted,  174. 

hypothetical  instructions,  174. 

illustrations  of  questions  of  law,  174a, 

illustrations  of  questions  of  fact,  174b. 
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JUDGE   (Continued). 

mixed  questions  of  law  and  fact,  VIS. 

what  questions  determined  by  judge,  175. 

in  actions  of  slander  and  libel,  175. 

in  actions  for  malicious  prosecution,  175. 

in  actions  for  fraud,  175. 

in  actions  for  negligence,  175. 
reasonable  time  and  care,  175. 
reasonable  diligence,  175. 
the  rule  as  stated  by  Starkie,  175. 
the  rule  in  Maine,  175,  n.  3. 

illustrations,  175,  n.  7. 
construction  of  writings,  statutes,  etc.,  175a-175c. 

interpretation  of  contracts,  ordinances,  and  statutes,  l75a. 

of  foreign  law,  175a. 

of  judgments  and  decrees,  175a. 
limitation  of  rules  as  to  writings,  175b. 

illustrations,  175b,  n.  30. 
in  criminal  cases,  175c. 

question  of  law  decided  by  court,  175e. 

illustrations,  175c,  nn.  33-37. 

JUDGE-MADE  LAW,  discussion  of,  9,  65. 
judicial  notice  of,  109. 
of  other  courts,  judicially  noticed,  124. 

JUDGMENTS,  recitals  in  as  to  jurisdiction,  how  far  conclusive,  32. 
when  presumed  sufficient  evidence  to  support,  34,  n.  64, 
presumption  of  continuance  of,  58e. 
presumption  of  payment  from  lapse  of  time,  65. 
of  sister  states,  presumption  as  to  jurisdiction^  38. 

JUDICIAL  DISCRETION.     See  Discketion  of  Court. 

JUDICIAL  DISTRICTS,  judicial  notice  of,  108a. 

JUDICIAL  NOTICE,  origin  and  meaning  of  term,  105,  u.  3. 

the  maxim,  Mamifesta  (or  notoria)  non  indigent  prohatione,  105. 

the  maxim,  Non  refert  quid  notum  sit  judici,  si  notum  non  sit  in 
forma  judicii,  105. 
illustrations  of  subjects  of  notice,  105,  n.  2. 

provisions  of  code  states,  105,'  n.  5. 
basis  of  principle,  105a. 

proper  subjects  of  judicial  cognizance,  105a.  / 
of  governm,ents  and  officers. 

of  governments,  domestic,  106. 

exceptions,  106,  n.  13.  . 

legislative  journals,  106,  n.  13. 

of  lawful  legislature,  106. 
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of  political  and  social  conditions,  106. 
of  Congress  an-d  state  legislatures,  106. 
of  privileges  of  members,  106. 
of  days  of  general  election,   106. 
of  governments,  foreign,  107. 

of  their  recognition,  107. 

of  relations  with  them,  IO7. 

of  aots  of  the  executive  with  regard  to  them,  107. 
of  flags  and  seals  of  state,  107a. 

authentication  of  foreign  judgments,  107a. 

seals  of  maritime  and  admiralty  courts,  107a. 
of  state  of  war  and  peace,  107a. 
of  territorial  extent,  107,  108,  108a,  127. 

English  rule,  108. 

American   rule,    lOSa. 

of  subdivisions  of  states,  108,  108a. 

of  boundaries  of  United  States  and  each  state  and  territory,  108a. 

illustrations,  lOSa,  n.  43. 
of  towns  and  cities,  108,  108a,  108c,  127. 
of  ooimties  and  county  seats,  108a,  108b,  127a. 
location  and  incorporation,  108b. 

Hot  extended  to  parts  of  roads  within  county,  108b,  n.  55. 
of  streets,  and  intersection  of  streets,  etc.,  108ei  n.  69. 
of  lots  and  blocks,  108c. 
of  officers  of  the  national  government,  109. 

the  time  of  their  accession  to  ofSee,  109. 

members  of  the  President's  cabinet,  109. 

senators,  judges,  etc.,  109. 
commissioners  of  land  office,  receivers  of  public  revenue,  consuls,  109. 

of  subordinate  ofScers,  109. 
of  state  officers,  109a. 

of  county  officers,  109a. 
of  town  officers,  109a. 
of  sheriffs,  109a. 

but  not  of  their  deputies,  109a. 
of  other  officers,  109a. 
duties  of,  terms  of  office,  etc.,  109a. 
of  subordinate  officers  in  other  states,  110, 
of  notaries  public,  110a. 

under  the  law-merchant,  110a. 
their  seals,  110a. 
their  term  of  office,  110a. 
•/  official  seals  and  signatures,  110,  111. 
■  corporation  seals.  111. 
consular  seals,  111. 

of  officers  of  foreign  governments,  111. 
seal  of  the  eity  of  London,  111. 
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JUDICIAL  NOTICE  (Continued), 
of  matters  of  law. 

of  the  law  of  the  forum,  112. 

definition  of,  112,  n.  27. 
of  the  constitution  of  the  United  States,  112. 
of  acts  of  Congress,  112. 
of  international  law,  112a. 
of  treaties,  112a. 

illustrations,  112a. 
of  state  constitutions,  112b. 
of  state  statutes,  112ib. 

illustrations,  112b,  n.  41. 

of  the  evil  the  legislature  intended  by  statute  to  cure,  112b,  n.  43. 
of  public  statutes,  113. 

trend  of  judicial  legislation,  113. 

distinction  between  public  and  private,  113a. 

code  provisions,  113a,  n.  59. 
of  tank  and  railway  charters,  114. 

created  by  special  act,  114. 

created  under  general  laws,  114. 
of  nwmAcipaX  charters,  115. 
of  corporate  existence  of  cities,  115. 

incorporation  by  performance  of  statutory  conditions,  115. 

amendment  of  charter  by  ordinance,  115. 
of  ordinances,  116. 
by  municipal  courts,  116. 

how  appellate  court?  governed,  116. 
of  other  acts  of  municipal  bodies,  116. 

establishment  of  streets,  116. 

regulations  of  canal  board,  116. 
if  incorporated  into  a  public  statute,  116. 
of  passage  of  statute,  requiring  judicial  notice,  116. 

character  and  existence  of  statutes,  questions  for  court,  117. 

effect  of  authentication  and  enrollment,  117. 

use  of  legislative  journals  for  the  purpose,  117. 

authorities  of  the  various  states  thereon,  117,  n.  89. 

where  statutes  in  conflict  with  allegations  in  plgadings,  117. 
of  repeal  of  statutes,  117. 
private  statutes,  118. 

definition  of,  118. 

to  be  proved,  118. 
distinction  between  public  and,  removed  in  some  states,  118. 
trend  of  courts  to  lean  away  from  distinction,  118. 
of  relations  of  sister  states,  H8a. 
fts  to  statutes  of  sister  states  and  foreign  coimtries,  118a,  119. 

illustrations,  118a. 

as  to  laws  of  territories,  118a,  n.  13. 
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qualifications  of  nde,  119. 

states  carved  from  other  states,  119. 

territory  acquired,  119. 

states  coming  into  the  Union,  119. 
of  state  laws  by  federal  courts,  120. 

distinction  marked  between  public  and  private  acta,  120. 

in  the  general  appellate  jurisdiction  of  supreme  court,  130. 

in  writ  of  error;  120. 

governing  principles  in  the  United  States  supreme  court,  120. 
of  rules  of  departments,  120. 
of  unwritten  law,  121. 

the  law-merchant,  121,  123. 

customs  and  usages,  121. 

the  ecclesiastical  law  of  Christendom,  121. 

of  the  existence  of  religious  denominations,  121, 
but  not  of  any  sectarian  laws,  121. 

nor  the  rules  of  any  particular  church,  121,  n.  49. 

that  of  other  states,  121. 
of  reports  of  government  oflcers,  122. 
of  regulation  of  bureaus,  122. 

of  payments  made  by  the  treasury,  122. 

of  rules  of  land  department,   122. 
of  executive  proclamations,  122. 

of  reports  by  university  regents  to  the  governor  of  a  state,  12SI 
of  military  orders,  122a. 

Louisiana  and  Texas  authorities,  122a. 
of  customs  and  modes  of  business,  123. 
illustrations,  123,  n.  71,  123a. 

of  trading,  125. 

of  the  rule  of  the  road,  123. 
of  political  parties,  123a. 
of  particular  and  local  customs,  123,  123b. 

must  be  pleaded  and  proved,  123b. 
of  matters  relating  to  courts. 
of  courts,  oflScers  of,  124. 
jurisdiction  of,  124. 
records  of,  124. 

in  same  and  other  causes,  124. 
attorneys  and  judges  of,  124. 
rules  and  practice  of,  124. 
of  proceedings  in  other  causes  and  courts,  124. 
terms  of,  124a. 
of  matters  of  history,  125. 

illustrations,  125. 
of  subjects  of  universal  notoriety,  125. 
of  Indians  and  their  settlements,  125. 
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JUDICIAL  NOTICE  (Continued). 
of  state  history,  125a. 
other  matters  of  public  knowledge. 

of  facts  relating  to  currency,  126. 

of  circulation  and  purchasing  power,  126. 
of  legal  tender,  126. 

of  coins  and  language  relating  thereto,  126. 

of  national  bank  notes,  126. 

of  the  value  of  treasury  notes,  126. 
of  geographical  features,  127. 

local  divisions,  127,  127a. 

ports,  lakes,  mountains,  lajge  cities,  etc.,  ,127. 

illustrations,  127,  nn.  41,  42. 
of  surveys,  plats  and  streets,  127a. 

limitation  of  extent,  of  notice,  127a., 
local  divisions  of  the  state,  127a, 

of  areas  and  lines  of  towns,  counties,  etc.,  127a. 
of  distances,  127b. 

for  purposes  of  depositions,  ,127b. 

for  purposes  of  notice  for  new  trial,  127b. 
of  modes  of  travel,  127. 

between  well-known  cities,  127b. 

usual  rate  of  train  speed,  l^lh. 

of  counties  in  which  lines  run,  127c. 

of  general  routes  in  the  state,  127c. 
of  time  for  mail  delivery,  127b. 
of  time  for  voyage  across  Atlantic,  127b. 
of  population,  127b. 
of  location  of  railroads,  127e. 

that  certain  lines  are  parallel,  127c. 

that  certain  companies  have  lines  into  another  state,  127e, 
of  matters  of  science  and  art,  128. 

of  mechanism,  128. 

of  the  telephone,  photography,  128. 

of  legal  weights  and  measures,  128. 

of  alleged  discoveries,  milk  test,  "electricure,"  128. 

of  hypnotism,  128. 

in  patent  cases,  128. 

of  rope-making,  mineral  wool,  etc.,  128. 

other  illustrations,  128. 
of  games  and  gaming,  128. 
of  the  phonograph,  128,  n.  86. 
of  intoxicating  liquors,  128a. 
of  annuity  and  mortality  tables,  128a. 
of  statistics,  128a. 

the  census,  128a. 
of  nature  and  qualities  of  common  substances,  128a. 

illustrations,  128a. 
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of  well-knoyrn  intoxicants,  ;128a. 

of  tobacco,  explosives,  gas  and  electricity,  128a. 

of  laws  of  nature,  129. 

of  seasons,  festivals,  coincidence  of  days;  etc.,  129. 

of  movements  of  heavenly  bodies,  etc.,  129. 

of  course  of  agriculture,  duration  of  life,  etc.,  129. 

of  crops  from  date  of  mortgage  thereon,  129. 

of  velocity  of  certain  rivers,  129. 

of  the  rainfall  and  eonsequ'ent  freshets,  129; 

of  a  promise  to  pay  "after  harvest,"  129. 

of  ordinary  instincts,  physical  characteristics,  etc.,  129. 

of  the  period  of  gestation,  129. 

of  vicissitudes  of  climate,  129. 

of  communicable  disease?  from  animals  at  certain  times,  129. 

illustrations,  129a. 
of  meaning  of  words  and  phrases,  130. 

of  dictionaries,  130, 

of  slang  and  slander,  J30. 

of  fluctuations  and  mutatiQn^  of  language,  130. 

of  foreign  names,  130. 
.  of  ambiguous  terms,  130. 
of  the  Scriptures,  130. 
of  religious  sects,  130. 
of  abbreviations,  131. 

in  land  descriptions,  131. 

in  names,  131. 

in  designations,  131. 

C.  0.  D.,  A.  D.,  Dr.,  Mr.,  Mrs.,  etc.,  131. 

must  be  generally  used  and  commonly  known,  131. 
of  facts  not  within  knowledge  or  memory  of  judge. 
of  collateral  facts,  132,  13'3. 
where  court  in  doubt,  1321 
references  to  be  sought,  132. 
no  evidence  necessary,  132. 
facts  of  which  judge  has  speciiil  knowledge. 

knowledge  of  the  profession,  law 'books,  and  laws,  133. 

judges  and  jurors  not  to  act  on  mere  private  knowledge  of  special 

facts,  133,  134. 
jurors,  when  they  may  take  notice  of  facts,  134. 
ancient  mode  of  choosing  them,  134. 
modern  rule,  134. 
as  to  historical  facts,  134. 
pleading  in  relation  to  judicial  notice,  134a. 

no  evidence  required  of  facts  jUdiciaUy  noticed,  134a. 
proof  and  procedwre  im  respect  to  facts  to  be  judicially  noticed,  134a. 
result  of  failure  of  trial  court  to  take,  134a. 
fact  judicially  known,  denial  of,  need  not  be  pleaded,  134a. 
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fact  judicially  known  not  admitted  by  demurrer,  134a. 
fact  judicially  known,  stipulation  as  to,  134a, 

JUDICIAL    PROCEEDINGS.    See    Documents;    Judgments;    Records    or 
Courts. 
regularity  presumed,  31. 
when  acts  in,  presumed  performed  in  proper  order,  34,  n.  64. 

JUDICIAL  RECORDS.    See  Documents;  Judgments;  Records  or  Courts. 

JUDICIAL  SALES,  regularity  of,  presumed,  47. 

JURISDICTION.    See  Courts;  Judgments. 
presumption  of,  as  to  parties,  31. 
presumption  of,  where  part  of  record  is  lost,  31. 
limitation  of  presumptions  as  to,  33. 

where  recitals  in  record  as  to,  are  contradictory,  whole  record  examined,  32. 
presumptions,  when  service  is  by  publication,  33. 
presumption  of  regularity  after  gaining,  34,  35. 
must  appear  on  face  of  proceeding  in  inferior  courts,  36,  37. 
of  inferior  courts,  may  be  proved  by  extraneous  evidence,  36. 
findings  of  the  court  of  sister  state  as  to,  presumed  correct,  38. 
of  probate  court,  when  presumed,  37. 

JURORS    cannot  act  on  private  knowledge,  134. 
notice  of  facts,  when  they  may  take,  134. 
ancient  mode  of  choosing,  134£. 
modern  rule,  134. 

9TJRY,  province  of.    See  Province  of  Judge  and  Juet. 
to  determine  sufficiency  of  evidence,  7, 
when  presumed  to  have  been  properly  sworn,  34,  n.  64. 
when  presumed  that  it  followed  instructions  of  court,  34,  n.  64. 
survivorship  in  common  disaster,  for,  64. 
cannot  disregard  presumptions,  104. 
collateral  facts  tending  to  prejudice,  not  admissible,  137. 
jury  passes  on  weight  of  evidence  and  credibility  of  witnesses  generally, 

174. 
illustrations  of  questions  of  fact,  174b. 
mixed  questions  of  law  and  fact,  175. 

'JURY  SYSTEM,  effect  of,  on  rules  of  evidence,  2,  2a. 

JUSTICE  OF  THE  PEACE,  presumption  of  authority  of,  43. 
judicially  noticed,  109a. 
signatures  of,  judicially  noticed,  111,  n.  20. 

United  States  courts  do  not  judicially  know  those  of  another  state,  124, 
n.  57. 
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See  Court 

jurisdicUou,  not  presumed,  36. 


JTJS'TICES'  COURTS.     See  Courts;  Judgments;  Jubisdiction;  Becobds  of 
Courts. 


KEROSENE  OIL,  nature  of,  judicially  noticed,  128. 

KNOWLEDGE  of  law  presumed,  23. 

of  consequences  of  one's  own  act  presumed,  27,  28. 

common  knowledge  or  memory  of  judge  with  regard  to  judicial  notice,  132. 

common  knowledge,  matters  of,  judicially  noticed,  133,  134. 

witnesses  must  testify  from,  137. 

provable  by  similar  acts,  etc.,  142. 

collateral  facts  to  show,  146.    Ses  Eelevanoz. 


LACHES.    See  Negligence. 

LADING.     See  Bill  op  Lading. 

LAKES,  judicial  notice  of,  127. 

LANDLORD  AND  TENANT,  presumptions  from  possession  of  tenant,  80. 
payment  of  rent,  relevancy  of  proof  that  it  was  paid  by  others,  140, 

LANDS.    See  Conveyances;  Deeds;  Mortgages. 
presumption  of  title  from  possession  of,  75. 
value  of,  168,  169. 

modes  of  determining,  168,  nn.  16,  32. 
of  other  sales  to  prove  value  of  lands,  168,  169. 

conditions  to  be  similar,  168,  169. 

location  of  such  other  lands,  168. 

valuation  must  be  recent,  168. 

personal  knowledge  of  witness,  168. 

offers  of  sale,  168. 

offers  on  condemnation  proceedings,  168. 

tax  assessments,  168. 

price  paid,  168. 

productive  capacity,  168. 

LANGUAGE,  fluctuations  and  mutations,  judicial  notice  of,  130. 
of  dictionaries,  130. 
of  slang,  130. 
of  slander,  130. 

of  fluctuations  and  mutations  of,  130. 
of  foreign  names,  130. 
of  ambiguous  names,  130. 
of  the  Scriptures,  130. 
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LAPSE  OF  TIME  raises  presumption  of  payment.    See  Presumptions,  65-69. 
not  a  bar,  only  a  presumption,  66. 
presumption  from  less  than  twenty  years,  67. 
not  a  bar  to  a  trust,  78. 

LARCENY,  relevancy  of  similar  acta,  144. 

LAW,  knowledge  of,  presumed,  23. 
struggle  for  uniformity  of,  9. 
presumptions  of,  11. 
every  person  presumed  to  liave  conformed  to,  until  contrary  appears,  13, 

n.  21. 
violation  of,  not  presumed,  13,  n.  23. 

nonresident  presumed  to  know  that  of  place  of  contract,  23b. 
effect  of  mistakes  as  to,  24.   • 
common  law  presumed  to  continue  in  force,  58. 

LAW-MEECHANT,  judicial  notice  of,  110,  121,  123. 

LAW  OF  FOREIGN  COUNTRIES,  presumptions  as  to,  84. 
proof  of,  112,  119. 

LAW  OF  FORUM,  when  law  of  sister  state  will  be  presumed  same  as,  83. 
applied,  where  no  proof  of  foreign  law,  84. 
judicial  notice  of,  112. 
definition  of,  112,  n.  27. 

LAW  OF  NATIONS,  judicial  notice  of,  112. 

LAW  OF  NATURE,  judicial  notice  of,  129. 

LAW  OF  SISTER  STATES,  presumptions  as  to,  38,  83. 
must  be  proved,  118. 
as  to  common  law,  83. 
as  to  statute  law,  83. 
when  judicially  noticed,  119. 
states  carved  from  other  states,  119. 
territory  acquired,  119. 
states  coming  into  the  Union,  119. 

LAW  OF  THE  ROAD,  judicial  notice  of,  123. 

LAW  QUESTIONS,  decided  by  the  court,,  174-175c. 
rule  in  criminal  cases,  175c. 

LAWS,  published  by  authority,  presumed  correct,  117. 

LAWYERS.     See    Aotornet. 

LEGAL  ADVISER.    Sge  Attorney. 
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LEGALITY  of  contracts,  presumed,  85. 

LEOAL  TENDER,  126. 
coins,  126. 

language  with  regard  to,  126. 
national  bank  notes,  126. 
treasury  notes,  126. 

LEGISLATIVE  JOURNALS,  as  to  due  passage  of  statute,  117. 
judicial  notice  of,  106,  n.  13. 

LEGISLATURE,  judicial  notice  of,  106,  n.  17. 

acts  of,  judicially  noticed,  when,  112,  113,  117,  118. 

LEGITIMACY,  weight  of  presumption  of  marriage  in  action  involving,  87. 
presumptions  as  to.     See  Phesumpmons,  93-97. 
weight  of  presumption  of,  93,  94. 
how  rebutted,  94,  96,  97. 
presumption,  when  conclusive,  11,  93-95. 
when  birth  during  coverture,  9S. 
when  birth  after  interlocutory  decree  in  divorce,  93. 
code  provisions,  98,  u.  64. 
after  lapse  of  many  years,  93. 
sexual  intercourse,  when  presumed,  93. 
where  child  born  fifteen  days  after  marriage  and  twenty  days  after  divorce, 

93. 
the  widow's  year  of  mourning,  93,  n.  57. 
the  maxim.  Pater  est  quern  imptiae  demMistrant,  93,  h.  55. 
the  maxim,  Odiosa  et  inhonesta  non  sunt  in  lege  praesv/menda,  93. 
the  old  doctrine  of  "within  the  four  seas,"  93. 
presumption,  how  rebutted,,  93,  n.  55,  94,  97. 
the  doctrine  of  Filiatio  non  pdtest  proh'ari,  94. 

illustrations  of  "access,"  94. 
conclViSvue  when  intercourse  shown,  95. 

notwithstanding  adultery,  95. 
impotence,  95a.  . 

permanent  and  temporary,  95a. 

the  maxim,  Eabilis  et  inhabilis.  Mversis  temporibus,  95a.  .<■  ]  . 

exceptions  such  as  white  child  of  colored  parents,  or  vice  versa,  95a. 
what  facts  are  relevant  where  intercourse  not  shown,  96. 

the  Code  Napoleon,  96. 
adultery,  effect  on  the  presumption,  96. 

pregnancy  advanced  or  otherwise,  at  time  of  marriage,  effect  on  presump- 
tion, 96,  n.  89." 

LESSEE.    See  Landlord  and  Tenant. 

LESSOR.    See  Landloed  and  Tenant. 
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LETTERS,  dates  presumed  correct,  51. 

presuDiption  as  to  mailing  and  receipt  of,  52. 

proper  address  and  stamp  and  mailing,  52. 
where  letters  sent  from  a  private  office,  52. 
where  money  inclosed,  52. 
answers  presumed  to  be  genuine,  52. 
presumption  of  identity  as  applied  to,  100. 

LETTERS  OF  ADMINISTRATION.     See  Executor  and  Abministraoxw. 
when  presumed  legally  issued,  37,  n.  81. 
when  presumptive  evidence  that  requisite  oath  was  taken,  37,  n.  81. 

LETTERS  PATENT.     See  Patent. 

LETTERS  TESTAMENTARY.     See  Executor  and  Administratois. 
raises  presumption  of  death,  when,  63. 

LIBEL  AND  SLANDER,  presumption  of  malice  in  action  for,  29. 
relevancy  of  character  in  actions  for,  149,  158. 
amount  of  proof  of,  in  civil  actions,  16,  n.  59. 
to  establish  charge  of  crime,  16,  u.  59. 
liability  of  infant  for,  99a. 
relevancy  of  financial  standing,  159,  160. 
of  plaintiff,  161. 

mixed  questions  of  law  and  fact,  175. 
what  determined  by  judge,  175. 

LIEN  of  bankers  on  deposits,  judicial  notice  of,  123a. 

LIFE.     See  Death;  Survivorship. 

presumption  of  continuance  of,  60. 
overcome  by  presumption  of  innocence,  101. 
duration  of,  129. 

LIFE  TABLES,  to  show  expectation  of  life,  judicial  notice  of,  129. 

LIMITATION,  STATUTES  OF.    See  Statutes  op  Limitation. 

LIMITS  of  civil  divisions,  judicial  notice  of,  108,  12^7. 

LIQUORS,  judicial  notice  of  intoxicating  nature  of,  128. 

LITERARY  ALLUSIONS,  judicial  notice  of,  130. 

LOAN,  for  usurious  iiuterest,  relevancy  of  proof  of  similar,  140. 

LOCAL  CUSTOM   must  be  proved,  123b. 

LOCAL  HISTORICAL  FACTS,  not  judicially  noticed,  125. 
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LOCAL  LAWS,  -when  judicially  noticed,  116. 
when  to  be  proved,  116,  118. 

LOCATION  of  railroads,  judicially  noticed,  127c. 

LOCOMOTIVE,  relevancy  of  other  similar  fires,  166,  167. 
emission  of  steam  and  smoke,  165,  166a,  166b. 
in  case  of  railroad  fires,  165,  166a,  167. 

other  fires  caused  by  same  engine,  166a,  166b,  167,  n.  13. 

efieieney  of  spark-arrester,  166b. 

limit  of  time  before  and  after,  166b. 

fires  caused  by  other  engines,  lG6e,  167. 

eimilarity  of  construction  of  engines,  167. 

identification  of  engines,  167. 

claims  settled  for  other  fires,  167. 

LOST  DOCUMENTS.    See  Documents;  Lost  Instkuments. 
presumptions  as  to,  50. 

LOST  INSTEUMENTS,  presumptions  as  to,  7€. 

LOTTERY,  keeping  of,  relevancy  of  similar  acts,  144. 
character  of,  judicially  noticed;  123a. 

LUCID  INTERVALS,  reasonableness  of  act  as  fividenc«  of,  59,  n.  48. 

LUNACY.    See  Insanity. 

LUNATICS.    See  Insane  Persons. 

M 

MACHINERY,  defective,  what  proof  relevant,  166. 
disconnected  facts  to  show,  166. 
pulleys,  elevators,  166. 
electric  lights,  166. 
similar  machinery  and  conditions,  166. 

MADNESS.     See  Insanity. 

MAGNETIC  NEEDLE,  judicially  noticed,  128,  n.  88. 

MAILING  LETTERS,  presumptions  from,  52.' 

MAILS,  judicial  notice  of  mode  of  carrying,  123. 
when  from  private  office,  52. 
when  at  train,  52,  n.  79. 
of  time  for  delivery,  127b. 
of  time  for  crossing  Atlantic,  127b. 
Evidence  I — 62 
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MAKER.     See  Negotiable  PaperI 

MALICE,  when  presumed,  29-29b. 

when  continuance  of,  presumed,  58^ 

when  relevant,  138. 

how  rebutted  in  action  for  slander  and  libel,  150. 

MALICIOUS  MISCHIEF,  relevancy  of  character,  155. 

MALICIOUS  PBOSECUTION,  rumors  to  show  good  faith  in,  157. 
relevancy  of  character  in,  155;  157. 
specific  offenses  of  plaintiff  cannot  be  shown,,  157. 
good  character,  when  relevant,  157. 
relevancy  of  financial  standing,  159.    ^ 
mixed  questions  of  law  and  fact,  175. 
of  plaintiff,  161. 

MALICIOUS  SHOOTING,  relevancy  of  similar  acts  to  repel  inference  of  acci- 
dent, 147. 

MALPRACTICE,  relevancy  of  evidence  as  to,  149. 

MANUSCRIPT.     See  Documents;  Writings. 

MAPS,  relevancy  of,  139. 

MARRIAGE.    See  Husband  and  Wipe;  Legitimacy;  Presumptions;  Eele- 

VANCT. 

presumed  duly  solemnized,  13,  n.  21. 
-relation,  presumption  as  to,  14. 
presumption  of  law  of  sister  state  as  to,  83. 
presumption-  of,  86,  87. 

presumption  of  legal  capacity  for,  arising  from,  86. 
as  to  de  facto  marriages,  86. 
reputation  cannot  disprove,  87. 
confessions  as  proof  of,  88. 
proof  of,  in  criminal  cases,  88. 
marriage  in  criminal  issites,  88a. 

direct  proof  of  marriage  in  criminal  cases,  88a. 

conflict  with  presumption  of  innocence,  88a. 
proof  of,  without  formal  .ceremony,  89. 
illicit  connection,  how  changed  to  lawful,  89. 
presumptions  arising  from  relation  of,  90. 
of  agency  from  marriage,  00. 
the  head  of  the  family,  90. 
how  shown,  90. 

as  to  purchase  of  necessaries,  90. 
community  property,  90a. 

when  first  of  series  of  purchase  payments  made  out  of,  90a,  n.  23. 
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MARRIAGE   (Continued). 

as  to  common  hoard  of  spouses  and  family,  90,  n.  20. 

property  conveyed  to  wife,  90a. 

property  conveyed  to  husband  and  wife,  90a, 
of  coercion  of  wife  hy  husband,  91,  92. 

how  regarded  in  the  eye  of  the  law,  91a. 

the  rule  in  criminal  cases,  91. 

elements  of  ebereion,  91. 

the  rule  in  tort,  91.  ■ 

effect  of  married  women's  acts  and  iiatuiis,  91a. 

illustrations,  91,  nn.  24,  40. 

joint  torts,  91. 
when  denial  of,  admissible,  97. 
when  infant  presumed  unable  to  consent  to,  98. 
presumption  as  to,  overcome  by  that  of  innocence,  101. 
promise  of  and  breach,  relevant  facts  in,  151.  ■ 
seduction  and  crim.  con.,  152. 

MARRIED  WOMEN.     See  Husband  and  Wife. 

MARSHAL,  presiimption  of  authority  of,  43. 

MASONS.     Stee  l^BE  Masons. 

MASTER  AND  SERVANT,  when  servant  presumed  honest^  13,  n.'  21^  ' 
negligence  of  servant,  proof  of,  165.  .    . 

proof  of  other  acts  of  negligence,  165. 
the  relation  of  parent  and  child  as,  99a,  ,n.  57,    , 

MATERIALITY.     See  Relevancy. 

MATRIMONIAL  STATE,  presumption  of  continuance  of,  58k,  n.  44. 

MATTERS  or  COMMON  KNOWLEDGE,  judicially  noticed,  133,  134. 

MATTERS  OF  FACT,  10b. 

MATTERS  OF  LAW,  mistake  as  to,  effect  of,  24. 

MATTERS  OF  SCIENCE  AND  ART,  judicialijr  noticed,  128. 

MATURITY  OF  CROPS,  judicial  notice  of,.  129. 

MAXIMS,  judicial  notice  of,  130. 
X>e  minimis  nan  curat  lex,  136. 
Exfressio  wniAis,  exclusio  aiterius,  32,  67.  . 
Expressum  facit  oessa/re  taciturn,  50,  n.  75. 
Filiatio  non  potest  probari,  94. 
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MAXIMS  (Continued). 

Fraus  est  odiosa  et  non  praesy/menda,  13. 

Eabilis  et  i/nhaiilis  diversis  temporibus,  95a. 

Ignorantia  juris  neminem  excnisat,  23. 

Injuria  non  praesumitur,  12. 

Malitia  supplet  aetatem,  98. 

Manifesta  (vel  notoria)  non  indigent  prohatione,  105. 

Non  refert  quid  notum  sit  judici,  si  notum  non  sit  in  forma  judidi,  105. 

Odiosa  et  inhonesta  non  sunt  in  lege  praesumenda,  93. 

Odiosa  non  praesuimmtur,  12,     / 

Omma  praesmnunPar  contra  spoliatorem,  17. 

Omnia  praesum/imtur  rite  et  solemmter  esse  acta,  15,  30. 

Fater  est  quern  nuptiae  demonstrant,  93,  n.  55. 

Fotior  est  conditio  possidentis,  74. 

Bes  inter  alios  acta  alteri  nooere  non  deiet,  140. 

Ses  ipsa  loquitur,  15a. 

Semper  praesumitur  pro  matrimonio,  86,  89. 

Stabitur  presumptioni  donee  proietur  in  contrarium,  103. 

Vox  emissa  volat,  litera  scripta  manet,  50,  n.  75. 

MEANING  or  WORI>S  AND  PHRASES,  judicial  notice  of,  130. 

MEANS  OF  KNOWLEDGE.     See  Knowledge. 

MEASUEEMENTS,  judicial  notice  of,  127. 

MECHANISM,  judicial  notice  of,  128. 

MEDICAIj  MBN.    See  Physicians. 

MEETINGS,  records  of.    See  Corporations;  Municipal  Corporations. 

MEMBERS  OF  FAMILY,  as  to  common  hoard  of,  90,  n.  20. 
as  to  services  by,  57c,  n.  86. 

MEMORY    of  judge    may  be  refreshed,  132. 

MERCANTILE  AGENCIES,  judicial  notice  of  nature  of  business  of,  123a. 

MEiSSAGES.    See  Documents;  Telegrams;  Telephone. 

MILITARY  OFFICERS  OF  U.  S.,  presumption  of  performance  of  official 
duty,  45,  n.  30. 
military  orders,  judicial  notice  of,  122a. 

MINISTERIAL  POWERS,  presumptions  as  to,  33. 

MINORITY,  presumption  as  to  continuance  of,  58. 

MISCONDUCT  OF  OFFICERS.     See  Conduct;  Officers;  Public  Officers. 
no  presumption,  when  sued  for,  46,  n.  34. 
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MISCONDUCT  OF  PABTY,  when  relevant,   138. 

MISDEMEANOR,  incapaeitj  of  infants  to  commit,  98. 

MISREPRESENTATION  OE  LAW,  no  ground  of  action  or  defense,  26. 
signing  instruments,  26. 
other  illustrations,  26. 
both  of  law  and  fact,  2'6. 
where  fiduciary  relation  exists,  26. 
knowledge  of  contents  of  contract,  26. 

MISTAKE  FROM  ADVICE  OF  COUNSEL,  24. 

MISTAKE  OF  FACT,  24. 

MISTAKE  OP  LAW,  effect  of,  24. 

MITIGATION  OF  DAMAGES.     See  Damages. 

character  relevant  in.     See  Character,  149-151, 

rumors  relevant  in,  150. 

good  character,  not  relevant,  158. 

MIXED  QUESTIONS  of  law  and  fact,  175. 

MODE  OF  BUSINESS,  judicial  notice  of,  123. 

MODE  OF  LIFE,  when  evidence  of,  relevant,  138. 

MODE  OF  TRAVEL,  127. 

between  well-known  cities,  127. 
usual  rate  of  train  speed,  127. 
time  for  mail  delivery,  127. 
time  for  voyage  across  Atlantic,  127. 

MODELS,  relevancy  of,  139. 

MODIFICATION.    See  Alteration. 

MONEY,  judicial  notice  of,  126. 

MONOMANIA,  presumption  of  continuance  of,  59. 

MONTH,  judicial  notice  of,  129. 

MOON,  judicial  notice  of  time  of  rising  and  setting  of,  129. 

MORAL  EVIDENCE,  defined,  5. 

MORTALITY  TABLES,  as  evidence,  128a. 

MORTGAGES,  date  of,  presumed  correct,  51. 
presumption  as  to  payment,  €5a. 
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MOTIVE,  apparently  collateral  facts  to  stow,  142,  143. 
party  may  testify  as  to,  170. 
explaining,  171. 

MOUNTAINS,  judicial  notice  of,  X27. 

MUNICIPAL  CHARTERS.    See  Municipal  Corpokations. 

MUNICIPAL  OORPQRATIONS.     See  Coeporations. 

when  adjournments  of  bodies  of,  presumed  regularly  taken,  46,  n.  34. 

when  elections  of,  presumed  legally  held,  46,  n.  34. 

when  formalities  in  making   contracts  for,  presumed  complied  with,   46, 

n.  34. 
when  presumed  regularly  organized,  46,  n.  34. 
of  municipal  charters,  115. 
of  corporate  existence  of  cities,  115. 

incorporation  by  performance  of  statutory  conditions,  115. 

amendment  of  charter  by  ordinance,  115. 
of  ordinances,  116. 
of  other  acts  of  municipal  bodies,  116. 

establishment  of  streets,  116. 

regulations  of  canal  board,  116. 
by  municipal  courts,  116. 

how  appellate  courts  gbterned,  116. 
if  incorporated  into  a  public  statute,  116. 
of  passage  of  statute;  requiring  judicial  tiotice,  116. 

MUNICIPAL  COURTS,  presumption  as  to  jurisdiction  of,  36. 
judicial  notice  of  ordinances  by,  116. 

MUNICIPAL  LAW,  meaning  of  terra  evidence  in,  1. 

MUNICIPAL  OFFICERS,  presumption  of  regularity  of  acts  of,  42,  46. 
authority  of,  presumed,  43. 
extends  to  semi-official  persons,  44. 
presumed  to  have  performed  their  duty,  45. 
appointment  of,  when  presumed,  46,  n.  34. 
judicial  notices  of,  109. 

MUNICIPAL  ORDINANCES,  when  judicially  noticed,  116. 
presumed  properly  passed,  46,  n.  34. 

MUTILATION.    Sge  Alteratiosj;  Spoliation. 


N 

NAME,  presumption  of  identity  from,   100. 

abbreviation  of  Christian  names  judicially  noticed,  131. 

NATIONS,  law  of,  judicial  notice  of,  112. 
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NATTJEAL  CONSEQUENCES  of  acts,  presumption  that  persons  know,  27,  28. 

NATUEAL  EVIDENCE.    S«e  Eeal  Evidence. 

NATUEAL  LAWS,  jiidacial  notice  of,   129. 

NATUEAL  PEESUMPTIONS,  discussed,  10. 

NATUEAL  SUPPOET,  presumption  as  to  right  of,  76a. 

NATUEE,  course  of,  judicially  noticed,  129. 

NAVIGABLE  WATERS,  judicial  notice  of,  127,  u.  42. 

NAA'^IGATION,  law  of,  judicial  notice  of,  123. 

NECESSAEIES,  presumptions  as  toy  husband  and  wife,  90. 
parent  and  child,  99. 

NEEDY  CIRCUMSTANCES  of  creditor,  as  circumstance  in  presumption  of 
payment  from  lapse  of  time,  68.  ,  . 

NEGATIVE  ALLEGATIONS,  burden  may  be  on  one  assei-ting,  12. 

NEGATIVE  TESTIMONY,  137d. 

NEGLIGENCE,  presumption  of,  15. 

amount  of  proof  to  establish  charge  of  crime  in  action  for,  16,  n.  59. 

liability  of  infants  for,  99.  ■ 

relevancy  of  similar  acts,  148. 

character  not  relevant  in  actions  for, '148,  n.  64. 

relevancy  of  financial  standing,  159. 

facts  apparently  collateral,  when  relevant,  163-165. 

proof  of,  by  other  specific  acts,  165. 

railroad  fires,  proof  of,  166,  167. 

mixed  questions  of  law  and  fact,  175. 

NEGOTIABLE  PAPEE.     See  Alteeation;  Endorsements. 
presumptions  as  to,  49-49e,  57b. 
date  presumed  correct,  51. 

presumption  of  payment  from  possession  of,  by  drawee  or  payee,  57b. 
from  lapse  of  time,  65. 
manner  of  computing  time  as  to  presumption  of  payment  of;  from  lapse 

of  time,  67. 
presumption  as  to  law  of  sister  state  as  to,  83. 
presumption  of  identity  from  name  as  to,  100. 
presumption,  from  acceptance  of,  73. 
presumption  of  ownership  from  possession,  74'c. 

NEGOTIATION.    See  Compromise. 
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NEWLY  DISCOVEBED  EVIDENCE,  definition,  8g. 

NEW  TEIAl),  when  granted  for  disregard  by  jury  of  presumption  of  pay- 
ment, 66. 

NON ACCESS.    See  Access;  Husband  and  Wife. 

NONINTEECOUESE.    See  Access. 

when  testimony  tending  to  stow,  excluded,  97. 

NONOFFICIAL  ACTS,  presumption  of  regularity  of,  4,1,  42,  46,  u.  34. 

NONPEODUOTION  of  evidence,  presumption  from,  19,  22, 
presumption  not  conclusive,  22. 
effect  of,  on  mode  of  proof,  19. 
effect  on  the  burden  of  proof,  22,  22a. 
illustrations  of,  19,  n.  80. 
refi^sal  to  permit  corporal  inspection,,  19a. 

when  justifiable,  19a. 

experiments  in  court,  19a. 
refusal  to  produce  documents,  20. 

qualification  of  rule,  21. 

when  no  presumption  arises,  21. 

effect  on  the  burden  and  degree  of  proof,  22. 
of  fabrication  of  evidence,  22a. 
from  nonproduction  of  evidence  not  within  control,  21. 

NONEESIDENT,  presumed  to  know  law  of  place  of  contract,  23b. 
presumption  of  jurisdiction  by  service  by  publication,  33. 

NONSUIT,  when  granted,  174. 

NOETHAMPTON  LIFE  TABLES,  judicial  notice,  of,  129. 

NOTAEY  PUBLIC,  presumption  of  authority  of,  43a,  n.  18. 
presumption  of  performance  of  of&cial  duty,  45,  u.  30. 
judicial  notice  of,  110,  110a. 
under  the  law-merchant,  110a. 
their  seals,  110a. 
their  term  of  office,  110a. 

NOTES  AND  BILLS.     See  Endobsements  ;  Negotiable  Paper. 

NOTICE,  when  presumed  given  to  all  interested  parties,  34,  n.  64. 
in  negligence  cases,  relevancy  of,  163. 

NOTICE  OF  DEMAND  AND  PEOTEST,  presumption  of  law  of  sister  stats; 
as  to,  83. 
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NOTICE  TO  PRODUCE  DOCUMENTS.     See  Doouments;   Secondary  Evi- 
dence. 
presumption  from  uoncomplianoe,  19-22. 

qualification  of  rule  where  document  not  within  control  of  party  failing 
to  produce,  21. 

NOTORIETY  as  guide  in  determining  facts  judicially  known,  105. 
of  party,  relevancy  of,  139.  ' 

NOTORIOUS  FACTS,  judicial  notice  of,  133,  134. 

NUMBER  OF  WITNESSES,  limiting,  8, 


OBJECTIONS  to  quality  of  goods,  when  waived,  57. 

to  correctness  of  statement  of  account,  when  waived,  57. 

OBJECTS  shown  to  jury  as  evidence.     See  Real  Evidence. 

OFFERS   OF  COMPROMISE.    See   Compromise. 

OFFICE,  acting  in,  presumption  of  appointment  from,  39,  40,  43. 

OFFICER,  presumption  from  acting  as.     See  Presumptions,  43-48. 
presumption  of  continuance  as  an  officer,  58. 

OFFICERS    of  town,  presumptioii  as  to  requisite  number,  46,  n.  34. 

OFFICERS  OF  CORPORATION.     See  CoBpoeationsj   Municipal  Oppicbbs; 

OrFICBES. 

OFFICERS  OF  COURT.    See  Coukts;   Opticers. 
judicially  noticed,  124. 

OFFICERS  OF  NATIONAL  GOVERNMENT,  judicial  notice  of,  109. 
accession  to  office,  109. 
members  of  President's  cabinet,  109. 
senators,,  judges,  109. 
commissioners  of  land  office,  109. 
receivers  of  public  revenue,  109. 
consuls,  109. 
subordinate  officers,  109. 

OFFICERS  OF  STATE  GOVERNMENT,  judicial, notice  of,  109a,, 
of  state  officers,  109a. 
of  county  officers,  109a. 
of  town  officers,  109a. 
of  sheriffs,  109a. 

but  not  of  their  deputies,  109a. 
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OFFICEES  OF  STATE  GOVERNMENT  (Continued), 
of  other  officers,  109a. 
duties  of,  terms  of  office,  etc.,  109a. 
of  subordinate  officers  in  other  states,  110. 

OFFICIAL  ACTS/  regularity  of,  presumed,  30,  41,  42,  45-48. 

OFFICIAL  APPOINTMENT,  presumed,  46. 
of  official  authority, 

English  rule,  43. 

American  rule,  43a. 

inconvenience  of  strict  proof  of  office,  43a. 

when  proof  of  appointment  dispensed  with,  43a. 

title  to  office  not  to  be  impeached  collaterally,  43a. 
of  marshal,  collector,  notary  public,  justice  of  the  peace,  43,  43a. 
of  attorney,  poundkeeper,  constable,  etc.,  43,  43a. 
of  municipal  officer?,  46,  n.  34. 

that  custodians  have  properly  kept  public  documents,  46,  n.  34. 
statutory  presy/mptions  of  this  class,  47. 

constitutional  aspect  of  such  3tatutes,;.47. 

acknowledgments,  47. 

acknowledgments  in  other  states,  47. 

laying  out  highway,  47. 

judicial  sales,  47. 

protest  of  bills  and  notes,  47. 

tax  deed,  47. 

titles  dependent  on  proceedings  in  probate  courts,  47. 

OFFICIAL  CHAEACTEE  presumed  from  acting  in  office,  43,  44. 

OFFICIAL  DUTY,  presumption  of  performance  of,  45. 

OFFICIAL  SEALS  AND  SIGNATUEES,  judicial  notice  of,  110,  111. 
of  corporations.  111. 
of,  consuls,  111. 
of  foreign  governments.  111. 
of  city  of  London,  111. 

OLD  WBITINGS.    See  Ancient  Documents;  Documents;  Writings. 

ONUS  PEOBANDI.     See  Burden  or  Proof. 

OPPOETUNITY,  evidence  of  when  relevant,  138. 

ORDER,  when  presumed  court  has  proper  evidence  to  make,  34,  n.  64. 

ORDINANCES,  presumed  regularly  passed,  46,  n.  34. 
of  municipalities,  when  judicially  noticed,  116. 

ORDINARY  INSTINCTS,  judicial  notice  of,  129. 
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OTHER  OFFENSES,  relevancy  of,  uttering  counterfeit  coin,  143. 
conspiracy,  emtiezzlement,  143. 
adultery,  false  pretenses,  144. 
homicide,  144,  146. 
of  other  crimes  or  offenses,  143-147. 

proof  of  geneTally  not  relevant,  143. 

errors  of  prosecutors  in  proof,  143,  n.  82. 

exceptions  to  general  rule,  143,  nn.  84,  91.  , 

when  relevant  to  show  motive,  intent,,  etc.,  143-147. 

illustrations,  143,  144,  nn.  98,  6,  7,  8. 

OWNEE,  presumption  that  holder  of  note  is,  i49d,  n.  65. 

OWNEESHIP,  presumption  of  continuance  of,  58b,  n.  6. 
presumed  from  possession,  74. 
reasons  for,  74. 

the  maxim.  Potior  est  conditio  possidentis,  74. 
constructive  possession,  74. 

definition  of,  74,  n.  33. 
of  personal  property,  74. 
qualifications  of  rule,  74. 
possession  of  subordinate,  74a. 
possession  of    bailees  and  others,  74b. 

as  against  the  world,  74b. 

as  against  the  owner,  74b. 
possession  of  negotiable  paper,  74e. 

the  rule  in  North  Carolina,  74e,  n.  51. 
animals  ferae  naturae,  74d.  , 

pursuit  alone  does  not  give  property,  74d. 
of  title  from  possession  of  lands,  75. 

from  adverse  possession,  75. 

nature  of  claim,  75,  n.  59. 

possession  the  badge  of  ownership,  75. 
under  grants  and  other  so^vrces  of  title,  76. 

illustrations,  76,  76a. 

origin  of,  76. 

acts  of  the  legislature  supporting,  76. 

grants  on  condition,  76. 

deed  executed  by  agent,  76. 

circumstances  sufficient  to  raise,  78. 

illustrations,  78,  n.  1. 
how  affected  by  statutes  of  limitation,  77. 
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P 

PAPERS.    See  Alteration;  Documents;  Letters;   Spoliation;  Writings. 

PABENTS.     See  Children;  Father;  Husband  and  Wife. 
consent  to  marriage  of  child,  when  presumed,  86. 
not  allowed  to  bastardize  child,  97. 
control  of,  over  children,  99. 
necessaries  for  children,  99. 

PART  PAYMENT.     See  Payment;  Presumptions,  65-73. 

rebutting  presumption  of  payment  from  lapse  of  time,  69,  n.  67. 

PABTICULAB  TRAIT,  reputation  to  be  confined  to,  150. 

PARTIES.     See  Adverse  Paett;  Plaintife. 

when  presumed  that  necessary,  were  before  the  court,  34,  n.  64. 

PARTNERS,  when  presumed  equally  interested,  54. 

agreement  among,  not  to  sign  notes,  when  irrelevant,  137. 

PARTNERSHIP,  when  presumed,  54. 
as  to  existence  of  partnership,  54. 
arising  from  partnersMp  dealings,  54a. 
knowledge  of  contents  of  iooTcs,  54,  54a. 
of  equal  interest  of  partners,  54b. 

in  capital  and  profits,  54b. 

in  losses,  54b. 
other  partnership  presumptions,  54a,  54b,  54o. 

real  estate  purchased  with  partnership  funds,  54c,  n.  56. 
dissolution  from  fact  of  quarrel,  56c. 
presumption  of  continuance  of,  56e,  58i,  n.  32. 

PARTS  OOP  CX)NVERSATIONS,  writings,  etc.,  171. 
in  rebuttal,  171. 

parts  of  conversation,  or  act,  171,  n.  91. 
letters  and  replies,  171. 

introduction  of,  renders  rest  competent,  171. 
series  of  letters,  letter-books,  171. 
newspaper  paragraphs,  171. 
qualification  of  the  rule,  171,  n,  92. 
affidavits  and  depositions,  171. 
records  and  pleadings,  171. 
confidential  communications,  171. 
explanation  of  conduct,  etc.,  171. 

PARTY,  presumption  of  innocence  of,  overcomes  that  of  stranger,  102. 
misconduct  of,  when  relevant,  138. 
demeanor  of,  when  relevant,  138. 
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PABTT   (Continued). 

acts  between  and  stranger,  relevancy  of  proof  of,  140,  141. 
similar  acts  between,  when  relevant,  140,  141. 

PASSIONS,  judicial  notice  of,  129. 

PATENT,  presumed  regularly  issued,  13,  n.  23. 
judicial  notice  of  matters  connected  with,  128. 
of  ropemaking,  mineral  wool,  etc.,  128. 
other  illustrations,  128. 

PATENT  OFFICE,  judicial  notice  of  officers  of,  109. 

PAYMENT.     See  Presumptions,  65-73. 
of  note,  presumption  of,  49,  57. 

for  goods,  when  presumed  to  be  made  on  delivery,  57. 
of  rent,  when  presumed,'  57,  65a. 
of  judgments,  65a. 
of  bonds,  65a. 
of  taxes,  65a. 
of  mortgages,  65a. 
of  commercial  paper,  65a. 
of  accounts  due  upon  covenant,  65a. 
of  merchants'  accounts,  65a. 
of  purchase  price  of  land,  65a. 
of  recognizances,  65a. 
of  rents,  65a. 

of  distribution  of  estate,  65a. 
of  trust  to  pay  debts,  65a. 
of  installment  payments,  65a. 

of  other  evidence  of  indebtedness  not  under  seal,  65a. 
presumed  from  mpse  of  time.     See  Peesumptions,  65-69. 
presumed  from  usual  modes  of  business,  70-73. 
presumption  of,  overcome  by  that  of  innocence,  101. 
presumed  to  be  applied  on  debts  first  due,  72. 
presumed  from  acceptance  of  note  or  bill,  73. 

PEACE  AND  WAR,  presumption  of  continuance  of  state  of,  58,  58k. 
judicial  notice  of,  107. 

PEDIGREE.     S.ee  Animals. 

PENALTIES  AND  FORFEITURES,  for  usury,  no  presumption  of  law  of 
sister  state  as  to,  83. 

PENALTY,  no  presumption  as  to  acts  for  which  law  imposes  a,  13,  n.  23. 

PKBFORMANOE    of  duty  by  officer  presumed.     See  Presumptions,  43-4S. 
of  acts,  when  presumed  to  be  within  a  reasonable  term,  57. 
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PERIL.    See  Specific  Peeil. 

PERIOD  OP  GESTATION,  judicial  notice  of,  129. 

PERSON,  inspection  of.    See  Inspection  of  Person. 

PERSONAL  INJURY,  relevancy  of  fact  apparently  collateral,  163. 

PERSONAL  PROPERTY,  presumption  from  possession  of,  5Sb,  n.  6,  74b. 
value  of,  relevancy  of  collateral  facts,  169. 

PERSONAL   REPRESENTATIVE.     See  Agency;    Exbcutoe  and  Adminis- 
tbatOr;  Tkustee.' 

PERSONALTY.    See  Personal  Property. 

PETIT  JURORS.    See  Jurors;  Province  op  Judge  and  Jury. 

PHONOGRAPH,  judicial  notice  of,  128,  u.  86. 

PHOTOGRAPHS    of  putative  father  compared  with  features  of  child,  96a, 
11.  94. 
relevancy  of,  139. 

PHOTOGRAPHY,  judicially  noticed,  128. 

PHRASES,  meaning  of,  judicially  noticed,  130. 

PHYSICAL  CHARACTERISTICS,  judicial  notice  of,  129. 

PHYSICAL    CONDITION.     See    Inspection   op    the    Person;     Personal 
Injury. 

PHYSICAL  EXAMINATION.     See  Inspection  op  the  Person. 

PHYSICAL  INJURY.    See  Inspection  op  the  Person;  Personal  Injiiey. 

PHYSICIANS,  value  of  services  of,  169. 

services  presumed  necessarily  rendered,  169. 

PLAINTIFF.    See  Pap,ties. 

PLATS,  judicial  notice  of,  127. 

PLEADINGS.    See  Courts;  Judgments. 

bad  reputation  proved  under  general  denial,  150. 

in  relation  to  judicial  notice,  134a. 

no  evidence  required  of  facts  judicially  noticed,  134a. 

POLICE.    See  Officers;  Public  Officers. 

POLICY.    See  Insurance  Policy. 

POLITICAL  AND  SOCIAL  CONDITIONS,  judicial  notice  of,  106. 
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POLITICAL  FACTS,  judicial  notice  of.    See  Judicial  Notice,  106-111. 

POLITICAL  PARTIES,  judiciaUy  noticed,  123a. 

POLITICAL  SUBDIVISIONS,  judicial  notice  of,  108,  127, 

POLYGAMY,  presumption  of  marriage  in  action  for,  88a. 

POPULATION,  judicial  notice,  of,  123a,  127b. 

PORTS,  judicial  notice  of,  127. 

POSITIVE  EVIDENCE,  defined,  6. 

POSSESSION    of  negotiable  paper,  when  gives  rise  to  presumption  of  pay- 
ment, 57. 

presumption  of  its  continuance,  58b,  n.  6. 

of  note  by  debtor,  presumption  from,  71. 

raises  presumption  of  ownership,  74. 

sustains  action  for  trespass,  trover  and  replevin,  74. 

qualifications  of  rule,  74. 

possession  of  subordinate,  74a. 

possession  of  bailees  and  others,  74b. 
as  against  the  world,  74b. 
as  against  the  owner,  74b. 

possession  of  negotiable  paper,  74c. 

the  rule  in  North  Carolina,  74fe,  n.  51. 

animals  ferae  naturae,  74d. 

'pursuit  alone  does  not  give  property,  74d. 

of  lands,  raises  presumption  of  title,  75. 

with  beneficial  ownership,  raises  presumption  of  conveyance;  78. 

nature  of,  to  raise  presumption  of  title,  79,  80. 

disputed,  presumptions  on,  81. 

presumption  of  title  from,  how  rebutted,  81. 

effect  of  changes  in,  80. 

by  tenant;  presumption  from,  80. 

by  cotenant,  presumption  from,  80.     See  Presumptions. 

POUNDKEEPER,  presumption  of  authority  of,  43a,  n.  18. 

POWER  OP  ATTORNEY,  presumption  as  to  due  execution  and  knowledge 
of  contents,  50. 
presumptions  of  existence  of,  76a. 
of  identity  as  to,  100. 

PRECAUTIONS,  ordinary,  presumption  of,  15. 

PRE-EXISTING  DEBT,  no  presumption  of  payment  of  from  acceptance  of 
note,  73. 

PREGNANCY.     See   Bastaedy;    Chaeactee;    Seduci'Ion. 
relevancy  of,  in  actions  for  seduction,  152. 
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PEEJUDICE   of  jury,  collateral  facts  tending  to,  not  admissible,  137. 

PEELIMINAEY  QUESTIONS  passed  on  by  judge,  174. 

PREMISES,  maps  or  pholiographs  of,  as  evidence.     See  Mats;  PHOTOGEiPHB 

PEEPONDEKANCE  OF  PEOOF,  in  civil  cases,  5. 
in  civil  cases  where  crime  is  in  issue,  16. 

PEESUMPTtONS,  in  general,  9b. 
definitions,  9. 
distinction  between  and  inference,  9a. 

importance  of,  9a. 
classifioation  of,  9c.    . 

rebuttable  presumptions,  1,  9o. 
conclusive  presumptions,  9e. 
mixed  presumptions,  9c. 
weak,  strong  and  violent  presumptions,  9e. 
natural  presumptions,  9c. 
artificial  presumptions,  9c. 
of  law  and  of  fact,  distinctions,  10. 
of  fact,  10-lOg. 
definitions,  10a. 
Bentham's  division,  10a. 
use  of  phrase  "matter  of  fact,"  lOh." 
difficulty  of  classification,  lOd. 
danger  of  English  precedents,  lOe. 
always  rebuttable^  lOf. 
probative  force,  lOg. 
not  evidence,  lOg. 
illustrations,  10a,  lOg. 

distinguished  from  circumstantial  evidence,  lOa, 
from  presumption  of  law,  10. 
of  law,  11-llb. 

conclusive  and  disputable,  11a. 
definitions,  11. 
conclusive,  defined,  11a, 
absolute,  defined,  11a. 
disputable,  defined,  11a. 

conclusive,  tendency  of  courts  to  abandon  some,  11. 
statutory  classification,  lib. 
conflicting  and  counter,  lie,  101-103. 

illustrations,  lie. 
of  innocence,  12^6. 

general  acceptation,  12. 
legal  acceptation,  12a. 

extent  of  presumption,  12a,. 
regarded  with  favor,  12,  101,  102. 
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PRESUMPTIONS   (Continued). 

the  maxim,  Injuria  non  praesumitwr,  12. 
the  maxim,  Odiosa  non  praesumuntur,  12. 
proof  beyond  reasonable  doubt,  distinction,  12b. 

compared  with  presumption  of  nonguilt,  lib. 
its  claim  as  a  constitutional  right,  12c. 
duration  of  protection  to  accused,  12d. 

until  dispelled  by  evidence  of  the  crime,  12d. 
limitations  of  in  habeas  corpus  cases,  12,  n.  99. 
illustrations  of,  12b,  13,  nn.  21,  23. 
in  civil  cases,  13. 

the  maxim,  Fraus  est  odiosa  et  non  praesumenda,  13. 

as  to  acts  of  trustees  and  administrators,  13,  n.  23. 

as  to  acts  of  third  persons  collaterally  investigated,  13,  n.  23. 

observance  of  law  presumed,  13,  n.  21. 

that  a  marriage  was  duly  solemnized,  13,  n.  21. 

good  faith  and  performance  of  duty  presumed,  13,  u.  23. 

that  witnesses  tell  the  truth,  13,  n.  23. 

as  to  violations  of  law,  13,  n.  23. 
in  case  of  fraud,  13,  25. 

as  to  dealers  in  futures,  13,  n.  23. 

as  applied  to  morality,  14. 
as  applied  to  the  marriage  relation,  14,  14a,  88. 

cohabitation  not  presumed  illicit,  14. 

when  divorce  presumed,  14. 
as  applied  to  negligence,  15. 

that  persons  owing  duty  will  perform  it,  15. 

that  railroad  corporation  will  enforce  its  rules,  15, 

negligence  not  presumed,  15. 

the  maxim.  Omnia  praesumuntur  rite  esse  acta,  15,  30. 

in  accident  eases,  qualifications  of  rule,  15. 

that  human  beings  take  ordinary  precautions,  15. 

against  suicide,  35. 

in  favor  of  self-preservation,  15. 
rule  as  applied  to  common  carriers,  15a. 

reasons  for  nonapplication,  15a. 

the  maxim,  Bes  ipsa  loquitur,  15a. 
effect  of,  as  to  amount  of  evidence,  16. 

where  crime  is  in  issue  in  civil  cases,  16. 

in  actions  where  policy  of  insurance  is  in  issue,  16. 

in  actions  of  slander  or  libel,  16. 

in  actions  of  divorce,  16. 
from  spoliation,  fabrication  or  suppression  of  evidence,  17-22. 
the  maxim.  Omnia  praesumuntur  contra  spoliatorem,  17. 
illustrations  of,  17. 
of  things,  17. 
Evidence  I — 63 
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PRESUMPTIONS   (Continued). 
of  documents,  18,  ISai 

slight  proof  sufficient,  18a. 

does  not  entirely  dispense  with  proof,  18,  18a,  22. 

parol  proof  admissible,  18a. 
from  withholding  evidence,  19. 

effect  on  the  burden  of  proof,  22,  22a. 
illustrations  of,  19,  n.  80. 
refusal  to  permit  corporal  inspection,  19a. 
when  justifiable,  19a. 
experiments  in  court,  19a. 
refusal  to  produce  documents,  20. 
qualification  of  rule,  21. 
when  no  presumption  arises,  21. 
efect  on  the  burden  and,  degree  of  proof,  22. 
from  nonproduetion  of  evidence  not  within  control,  21. 
of  fabrication  of  evidence,-  22a. 
of  knowledge  of  the  law,    23-29b. 

the  maxim,  Ignorantia  juris  neminem'  excusat,  Zi. 
limitations  of  the  rule,  23a. 

qualification  of  the'  word  "jus,"  24a. 
of  other  states  and  countries,  23b. 

nonresident  to  know  law  of  place  of  contract,  23b. 

mortgagee  of  property  in  another  state,  23b. 

corporations  organized  in  one  state  to  do  business  in  otheitj  23'b. 
that  law  may  be  changed,  23c. 

as  applied  to  wills,  23c. 

as  applied  to  crimes,  23c. 
effect  of  mistake  as  to  matters  of  law,  24. 

of  mistake  of  fact,  24. 

of  mistake  from  advice  of  counsel,  24. 
exceptions,  24a. 

mistake  of  general  rules  of  law,  24a. 

private  right  is  matter  of  faet,  24a. 

knowledge  of  rule  of  equity,  24a. 
legal  effect  of  contracts,  25. 

presumption  from  signing,  25. 

where  signed  by  mark,  25. 

exception  as  to  wills,  25. 

to  know  contents  of  contract,  25. 
as  to  records,  effect  of  on  parties  to  action,  25a. 
misrepresentations  as  to  matters  of  law,  26. 

signing  instruments,  26. 

other  illustrations,  26. 
misrepresentation  both  of  law  and  fact,  26. 
where  fiduciary  relation  exists,  26. 
consequences  of  one's  own  acts,  in  criminal  cases,  27, 

inevitable  accident,  27. 
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where  one  unlawful  act  intended  and  another  performed,  27. 
same,  in  civil  cases,  28. 

liability  of  the  tort-feasor,  28. 
of  malice,  in  criminal  cases,  29,  29a. 

definitions,  29. 

in  eases  of  homicide,  29,  29a. 

the  modern  rule,  29a. 
of  malice  in  dvil  cases,  29b. 

libel  and  slander,  29b. 

malicious  prosecution,  29b. 
of  regularity,  30-57. 

general  rule  as  to,  30. 

as  to  regularity  in  judicial  proceedings^  31-40. 
in  superior  courts  of  general  jurisdiction,  31. 
of  jurisdiction,  31. 
the  rule  for,  31. 

where  record  silent  or  incomplete,  31,  32. 
illustrations,  31. 

presumption  not  allowed  to  contradict  record,  32, 
'       the  maxim,  Expressio  imius  exclusio  alterins,  32;  67. 

effect  of  lapse  of  time,  32. 

recital  of  jurisdictional  facts,  32. 

where  self-contradictory,  32. 

examination  of  entire  record,  32. 
when  service  is  iy  puhlioation,  33. 

on  nonresident,  33. 
limitations  of  presumption,  33. 

apparently  conflicting  cases,  33a. 

distinction  between  Galpin  v.  Page  and  Applegate  v.  Lexington, 
33a. 

when  action  of  court  is  ministerial,  33b. 
proceedings  after  gaining  jurisdiction,  34,  35. 

reasons  for,  34. 

illustrations,  34.  ' 

that  jury  has  followed  instructions,  34,  u.  64. 

that  instructions  to  jury  were  in  writing,  34,  n.  64. 

in  federal  courts,  35. 

simi]a,r  to  state  courts  of  general  jurisdiction,  35, 
jurisdiction  not  presumed  in  inferior  courts,  36,  37. 
antiquity  of  the  rule,  36. 
in  justice's  courts,  36. 
extraneous  evidence  to  show,  36. 
in  probate  courts,  37. 
not  now  regarded  as  inferior  courts,  37, 
in  homestead  cases,  37,  n.  81. 
force  of,  increased  by  lapse  of  time,  37a, 
as  to  judgments  in  sister  states,  38. 
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as  to  collateral  and  direct  proceedings,  39. 
as  to  awards  of  arbitrators,  40. 

that  they  decided  all  matters  submitted  to  them,  40. 
of  official  acts,  41,  42. 
of  official  authority,  43,  43  a,  44. 

English  rule,  43. 

American  rule,  43a. 

inconTenience  of  strict  proof  of  office,  43a. 

when  proof  of  appointment  dispensed  with,  43a. 

title  to  ofSce  not  to  be  impeached  collaterally,  43a. 

of    marshal,  collector,  notary  public,  justice  of  the  peace,  43,  43a. 

of  attorney,  poundkeeper,  constable,  etc.,  43,  43a, 
not  restricted  to  official  appointment,  44. 

professional  men,  44. 

qualified  application  to  private  appointments,  44a, 
of  performance  of  official  duty,  45-46. 

of  correctness  of  surveys,  45,  n.  30. 

illustrations,  45-46. 

limitation  of  presumptions,  45a. 

by  mmUeipal  officers,  46. 

of  legality  of  municipal  elections,  46,  n.  34, 

in  performance  of  marriage  ceremony,  86. 

of  prior  acts,  when  subsequent  ones  are  proved,  46. 

illustrations  and  limitations  of  rule,  46,  n.  34. 

acts  under  naked  statutory  power,  46,  n.  34. 

by  officers  of  private  corporations,  46,  55,  56. 
of  appointment  of  officials,  43,  44,  46,  n.  34. 

of  municipal  officers,  46,  n.  34. 

that  custodians  have  properly  kept  public  documents,  46,  n.  34. 
statutory  presumptions  of  this  class,  47. 

constitutional  aspect  of  such  statutes,  47. 

acknowledgments,  47. 

acknowledgments  in  other  states,  47, 

laying  out  highway,  47. 

judicial  sales,  47. 

protest  of  bills  and  notes,  47. 

tax  deed,  47. 

titles  dependent  on  proceedings  in  probate  courts,  47. 
in  criminal  cases,  47a. 
of  regularity  in  unofficial  acts,  48. 

as  to  negotiable  paper,  49-49e. 
statutory  presumptions,  49. 
issued  for  valuable  consideration,  49. 
bona  fide  ownership,  49,  49a, 
bank  notes,  49b. 

of  date  of  indorsement,  49e. 
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miscellaneoiis  presumptions,  49d. 

acceptance,  49  d. 

payment,  49d. 

mutilation,  49d. 

Bignature,  49d. 

settlement  of  accounts,  49d. 

holder,'  49d. 

checks,  49d. 

rebuttal,  49e. 
of  due  execution  of  documents,  50-51. 

the  maxim,  Expressum  facit  cessare  tacitvm,  50,  n.  75. 
the  maxim,  Vox  emissa  volat,  litera  scripta  manet,  50,  n.  75. 
of  deeds,  50. 

of  execution  before  attestation,  50. 
of  order  in  which  documents  of  same  date  signed,  50. 
of  stamping  of  documents  not  produced  after  notice,  50.  " 
of  lost  documents,  50. 
of  ancient  documents,  50. 
of  voluntary  settlements,  50. 
of  wills,  50. 

from  recitals  in  documents,  50. 
of  delivery  of  deeds,  50a. 

from  acknowleclgment  and  recording,  50a. 
from  possession  by  grantee,  50a. 
of  the  correctness  of  dates,  51. 

where  there  are  discrepancies,  51. 
as  against  strangers,  51. 
as  to  forged  deeds,  51. 
as  to  records,  bills,  deeds,  etc.,  51. 
as  to  collateral  facts,  51. 
as  to  mailing  and  receiving  letters,  52. 

proper  address  and  stamp  and  mailing,  52. 
where  letters  sent  from  a  private  office,  52. 
where  money  inclosed,  52. 
reply  to  letter  duly  mailed,  52. 
as  to  telegrams,  53. 

as  to  reply  telegrams,  53. 
reasons   for,   53. 
weight  of,  53. 

similarity  between  postal  and  telegraph '  service,  53. 
as  to  telephones,  53a. 

identification  of  voice,  53a. 
as  to  existence  of  partnership,  54. 

arising  from  partnership   dealings,   54a. 
knowledge  of  conten'ts  of  books,  54,  54a. 
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0/  equal  interest  of  partners,  54b. 

in  capital  and  profits,  54b. 

in  losses,  54b. 
other  partnership  presumptions,  54a,  54b,  54c. 

real  estate  purchased  T»ith  partnership  funds,  54e,  n.  56. 

dissolution  from  fact  of  quarrel,  56c. 

continuance  of,  56e. 
as  to  acts  of  officers  of  private  corporation,  55,  56. 
afSxing  seal,  55. 

act  of  board  by  authority  of  majority,  55. 
regularity  of  meetings,  quorum,-  expulsion  of  members,  etc.,  55. 
charter  and  use  of  franchise,  55. 
in  collateral  matters,  55. 
forfeitures,  55. 

general  scope  of  the  rule,  56. 
its  application  to  de  facto  corporations,  56. 
miscellaneous  presumptions  from  general  course  of  business,  57,  57e. 
sequence  of  acts,  57. 

traders  acquainted  with  business  usages,  57a. 
custom,  57a. 

possession  of  negotiable  instruments  by  primary  debtor,  57b. 
agreement  to  pay  for  services,  57c. 

of  services  by  members  of  family,  57e,  n.  86. 
solvency,  57d,  58g. 

time  of  performance  of  business  acts,  57e. 
other  presumptions  arising  from  that  source,  57e. 
last  receipt  for  rent,  57e. 
payment  for  goods  sold,  57e. 
acts  to  be  done  within  reasonable  time,  57e. 
acceptance  in  absence  of  object,  57e. 
statement  of  account  acquiesced  in,  57e. 
person  acts  to  his  best  interest,  57e. 
of  continuance  of  existing  state  of  things,  58,  58a,  59. 
possession  of  either  realty  or  personalty,  58b. 
nonpossession  or  loss  of  either  realty  or  personalty,  58e. 
debts,  58d. 
other  conditions  of  property  or  things,  58e. 

of  bailees,  58e,  74b. 
of  condition  of  goods  in  transitu,  58e. 
domicile,  residence,  or  nonresidence,  58f. 

definition  of  domicile,  58f. 
solvency  or  insolvency,  58g. 
of  infancy,  58h. 

disability  of  parties  to  action,  58h,  n.  30, 
of  celibacy,  58h. 
of  childlessness,  58h. 

child-bearing  age,  58h,  u.  30. 
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as  to  copartnership,  58i. 
authority,  58j. 
other  relations  of  persons  or  of  things,  58k. 
of  possession,  58k. 

as  to  seaworthy  condition  of  a  vessel,  58e. 
as  to  partnership,  corporation,  agency,  58i. 
as  to  custom,  peace  and  war,  58e,  58k. 
of  judicial  decisions  unreversed,  58e. 
as  to  form  of  government,  public  treaty,  58k. 
as  to  corporations,  58k. 
as  to  coverture,  illicit  intercourse,  58k,  88. 
as  to  habits  and  character,  58k. 
presumptions  are  not  retrospective,  58k,  n.  44. 
as  to  sanity  and  insanity,  59,  103. 
in  case  of  suicide,  59. 
lucid  intervals,  59. 
as  to  life,  60. 

unfler  civil  law,  60,  n.  65. 
of  death  after  seven  years'  absence,  60,  61,  61a,  61b. 
origin  of  the  presumption,,  61. 
American  development  of  the  presumption,  61a. 
code  provisions,  61a,  n.  72. 
necessity  for  due  inquiry,  61a,  n.  74. 
nature  of  the  absence,  61. 

rebuttal  of  the  presumption,  61a. 
return  of  absentee  after  seven  years,  61b. 

effect  on  proceedings  in  probate  courts,  61b. 
no  presumption  that  death  occurred  at  a  particular  time,  62. 
when  in  less  than  seven  years,  63. 

nature  of  evidence  to  support,  63. 
raised  by  granting  letters  testamentary,  63. 
by  "specific  peril,"  63. 
as  to  survivorship  in  common  disaster,  civil  and  statute  law,  64. 
as  to  survivorship  at  common  law,  64a. 

code  provisions  as  to  commorient  persons,  64. 
eases  of  shipwreck,  64a,  u.  8. 
cases  of  conflagrations,  64a,  n.  12. 
relationship  of  commorients,  64a. 
as  to  payment,  65-73. 

from  lapse  of  time,  65. 
origin  and  grounds  of,  65. 
nature  and  effect  of,  65. 
evidence  of,  65,  65a. 
illustrations  of  application,  65a. 
of  judgments,  65a. 
of  bonds,  65a. 
of  taxes,  65a. 
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of  mortgages,  65a. 

of  coimnereial  paper,  65a. 

of  aoeounts  due  upon  covenant,  65a. 

of  merchants'  accounts,  65a. 

of  purchase  price  of  land,  65a. 

of  recognizances,  65a. 

of  rents,  65a. 

of  distribution  of  estate,  65a. 

of  trust  to  pay  debts,  65a. 

of  installment  payments,  65a. 

of  other  evidence  of  indebtedness  not  under  seal,  65a. 
lapse  of  time  not  a  har,  tut  evidence  to  raise  presumption,  66. 
less  than  twenty  years,  66,  67. 

distinction  between  statutory  bar  and  presumption,  66. 
nature  of  this  presumption,  66.  ^ 

time  excluded  when  creditor  had  no  right  to  sue,  67. 
the  maxim,  Expressio  unius,  exclusio  alterius,  32,  67.     • 
when  joined  with  pertinent  circumstainces  of  payment,  67. 
illustrations,  67a.  ■" 

effect  of  combination  with  other  circumstances,  68. 
what  circumstances  suffice^   68. 
strengthen,  when,  68. 
how  retuttcd,  illustrations,  69. 
by  part  payment,  69,  n.  67. 
by  facts  making  nonpayment  probable,  69. 
by  admissions,  69,  n.  67. 
by  agreement  for  extension,  69,  n.  67. 
by  demand  for  payment,'  69,  n.  67. 
by  absence,  state  of  war,  etc.,  69,  n.  67. 
by  insanity  of  debtor,  69,  n.  67. 
from  usual  modes  of  'business,  70-73. 
receipts,  70. 
in  full,  70.     • 
on  account,  70. 
without  qualifying  words,  70. 

on  running  accounts,  70. 
debtor's  possession  of  evidence  of  debt,  67,  68,  70a. 
note  or  security  given  up,  70a. 
code  provisions,  70a. 
cancellation  of  instrument,  71. 
how  rebutted,  71. 
none,  if  it  is  act  of  debtor,  71. 
if  payment  shown  be  unidentified,  71. 
varies  according  to  custodian,  71. 
application  of  payments  to  debts  first  due,  72. 
priority  of  debts  generally,  72. 


INDEX. 

[References  are  to  Sections.] 

PEESTJMPTIONS  CContinued). 

appropriation  of  payment,  72. 
limited  to  original  parties,  72. 
that  payments  applied  on  notes  first  due,  72. 
where  different  sums  o"wing,  72. 
payment  hy  check,  72. 

■where  one  debt  legal  and  other  illegal,  72. 
where  one  debt  secured  and  the  other  not,  72. 
sureties  obtain  no  advantage,  72. 
acceptance  of  note  of  deltor,  73. 

acceptance  of  note  of  third  party,  73a. 
indorsement  of  creditors,  73b. 

as  to  pre-existing  debt,  new  not«  for  old,  73b. 
effect  of  negotiating  note,  73c. 
ownership  from  possession  of  property,  74-82. 
reasons  for,  74. 

the  maxim.  Potior  est  conditio  possidentis,  74, 
constructive  p'osseasion,  74. 

definition  of,  74,  n.  33. 
of  personal  property,  74. 
qualifications  of  rule,  74. 
possession  of  subordinate,  74a. 
possession  of  bailees  and  others,  74b. 

as  against  the  world,  74b. 

as  against  the  owner,  74b. 
possession  of  negotiable  paper,  74c. 
the  rule  in  North  Carolina,  74e,  n.  51. 
animals  ferae  naturae,  74d. 

pursuit  alone  does  not  give  property,  74d. 
of  title  from  possession  of  lands,  75. 

'from  adverse  possession,  75. 

nature  of  claim;  75,  n.  59. 

possession  the  badge  of  ownership,  75. 
under  grants  and  other  sources  of  title,  76. 

illustrations,  76,  76a. 

origin  of,  76. 

acts  of  the  legislature  supporting,  76. 

grants  on  condition,  76. 

deed  executed  by  agent,  76. 

circumstances  suficient  to  raise,  78. 

illustrations,  78,  n.  1. 
how  affected  by  statutes  of  limitation,  77. 
that  trustees  have  made  proper  conveyances,  78. 
when  change  in  possession,  80. 
tortious  possession,  80. 
from  possession  by  tenant,  80. 
from  possession  by  tenant  in  common,  80. 
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continuity  of  possession,  80. 
vacant  lands,  80. 
abandoned  lands,  80,  u.  30. 
relinquishment  animo  revcrtendi,  80,  n.  30. 
the  presumption,  how  reiutted,  81,  82. 
permissive  use,  81. 
disputed  possession,  81. 

adverse  possession  inconsistent  with  facts,  81,  n.  34. 
iBffeet  of  disabilities,  82. 
what  facts  are  relevant,  82. 
nature  of  estate,  82. 

corporeal  and  incorporeal  hereditaments,  77. 
nature  of  possession  necessary  to  raise,  79,  80. 
when  supported  by  claim  of  title,  79. 
when  not  supported  by  claim  of  title,  79a. 

possession  to  be  hostile  and  exclusive,  79a. 
evidence  to  be  clear  and  satisfactory,  79a. 
from  long  user,  76. 
lapse  of  time  no  bar  to  trust,  78, 
as  to  laws  of  sister  states,  83. 
as  to  the  common  law,  83. 
as  to    the  statute  law,  83. 

whether  presumed  like  that  of  forum,  illustrations,  83. 
procedure  for  proof,  83. 
as  to  the  law  in  foreign  states,  84. 

vchether  presumed  to  be  same  as  law  of  forum,  84. 
as  to  legality  of  contracts,  85. 
always  against  illegality,  85. 
that  contract  unconscionable,  85. 

contracts  void  in  place  of  making  to  be  performed  elsewhere,  85. 
contracts  in  restraint  of  trade,  85,  n.  22. 
arising  from  marriage,  13,  n.  21,  14,  86-92. 

marriage  presumed  from  cohabitation  and  reputation,  14,  86a,  87. 
de  facto  marriages,  86. 
legal  capacity,  86. 
the  maxim.  Semper  praesumitwr  pro  matrimonio,  86,  89. 
consent  of  parents,  86. 

conflicting  presumptions  with  regard  to  marriage,  86,  n.  34. 
illustrations,  86a. 
cohabitation  and  reputation,  86a. 

method  of  proving  marriage  in  civil  cases,  86a. 
cohabitation  to  be  a  constancy  of  dwelling  together,  86a. 
cohabitation   and  reputation  to.  concur,  87. 
weight  of  the  presumption,  87. 
repute  must  be  general,  87. 
other  requisites,  87. . 
leputation  cannot  disprove  actual  marriage,  87. 
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marriage  in  civil  issues,  88. 

actions  for  criminal  conversation,  88. 

where  public  offense  involved,  88. 

for  divorce,  88. 
marriage  in  criminal  issues,  88a. 

direct  proof  of  marriage  in  criminal  eases,  88a. 

conflict  with  presumption  of  innocence,  88a. 
not  from  illicit  cohabitation,  89. 

this  may  be  changed  to  lawful  connection,  89. 

concubine's  rights  on  survivorship,  89,  n.  91, 
.  good  faith  of  the  parties,  89. 

without  formal  ceremony,  89. 

the  agreement  to  marry,  89. 

classification  of  illicit  unions,  89,  n.  100. 
other  presumptions  growing  out  of  marriage  relation,  90,  91a. 

of  agency  from  marriage,  90. 

the  head  of  the  family,  90. 

how  shown,  90. 

as  to  purchase  of  necessaries,  90. 
community  property,  90a. 

when  first  of  series  of  purchase  payments  made  out  of,  90a;  n.  23. 

as  to  common  hoard  of  spouses  and  family,  90,  n.  20. 
property  conveyed  to  wife,  90a. 
property  conveyed  to  husband  and  wife,  90a. 
of  eoereion  of  wife  by  husband,  91,  92. 

how  regarded  in  the  eye  of  the  law,  91a. 

the  rule  in  criminal  eases,  91. 

elements  of  coercion,  91. 

the  rule  in  tort,  91. 
effect  of  married  women's  acts  and  statutes,  91a. 

illustrations,  91,  nn.  24,  40. 

joint  torts,  91. 
nature  and  limits  of  the  presumption,  92. 

in  civil  and  criminal  cases,  92. 

rebuttal  of,  limitations,  92, 

not  conclusive,  92.  ' 

illustrations,  92,  n.  51. 
of  legitimacy,  93-97. 

when  birth  during  coverture,  93. 

when  birth  after  interlocutory  decree  in  divorce,  93. 

code  provisions,  93,  n.  64. 

after  lapse  of  many  years,  93. 
sexual  intercourse,  when  presumed,  93. 
where   child   born  fifteen   days   after    marriage  and    twenty   days   after 

divorce,  93.  ' 

the  widow's  year  of  mourning,  93,  n.  57. 
•thg  maxim,  Pater  est  quern  nuptiae  demonstrant,  93,  n.  55.  ' 
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the  maxim,  Odiosa  et  inhonesta  non,  sunt  in  lege  praesy/menda,  93. 
the  old  doctrine  of  "within  the  four  seas,"  93. 
presumption,  how  reiutted,'93,  n.  55,  94,  97. 

the  doctrine  of  Filiatio  non  potest  probari,  94. 

illustrations  of  "access,"  94. 
conclusive  when  intercourse  shown,  95. 

notwithstanding  adultery,  95. 
impotence,  ,95a. 

permanent  and  temporary,  95'a. 

the  maxim,  Eabilis  et  inhahilis  diversis  temporibus,  95a. 

exceptions  such  as  white  child  of  colored  parents  or  vice  versa,  95a. 
what  facts  are  relevant  where  intercourse  not  shown,  96. 

the  Code  Napoleon,  96. 
adultery,  effect  on  the  presumption,  96. 

pregnancy  advanced  or  otherwise  at  time  of  marriage,  effect  on  presump- 
tion, 96,  n.   89. 
relevancy  of  resemblances,  96a. 

reliability  of  resemblances  discussed,  96a,  n.  13. 

photographs,  96a. 

production  of  parties  to  jury,  96a. 
neither  spouse  allowed  to  deny  sexual  intercourse,  97. 

applies  in  all  legal  proceedings,  97. 

not  affected  by  statutes  enlarging  competency  of  witnesses,  97. 

basis  of  the  rule,  .97a. 

does  not  prevent  proof  of  nonmarriage  before  child's  birth,  97aii 

does  not  exclude  proof  of  adultery,  97a.. 

illustrations,   97a. 
as  to  infants,  98-99a.  ' 

capacity  to  commit  crime,  98. 

the  maxim,  Malitia  supplet  aetatem,  98. 

to  consent  to  sexual  intercourse,  98. 

to  marriage,  98. 
of  testamentary  capacity  of  infants,  99, 

at  common  law,  99. 

by  statute,  99. 
as  to  domicile  of  infants,  99. 

foundation  of  presumption,  99. 

under  natural  guardianship,  99. 

under  appointed  guardianship,  99. 

right  of  guardian  to  change,  99. 
as  to  necessaries,  99. 

need  of  credit,  99. 
as  to  emancipation  of  infants,  99. 
of  infant's  liability  in  tort,  99a. 

no  presumption  of  incapacity,  99a. 

cases  of  extreme  youth,  99a. 

for  negligenc§,  99a. 
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for  slander,  99a. 

as  to  infants  being  sui  juris,  99a. 

as  to  infant's  contributory  negligence,  99a. 

question  of  ability  to  exercise  care  is  for  the  jury,  99a. 

on  the  relation  of  master  and  servant  between  parent  and  child,  99a, 
n.  57. 
as  to  identity  from  name,  100. 

father  and  son,  the  parent  presumed  to  have  been  intended,  100. 

illustrations,  100. 

code  provisions,  100. 
conflicting  and  counter-presumptions,  lie,  101-103. 

innocence  in  conflict  with  existing  state  of  things,  101. 

with  continuance  of  life,  101. 

with  marriage,  101. 
tluit  of  innocence  prevails  over  other  presumptions,  12,  101,  102. 

a,U  women  presumed  virtuous,  101a. 

virtue  means  physical  chastity,  101a,  n.  4. 
the  conflict  between  that  of  chastity  and  hinocenee,  101a. 

whether  the  woman's  chastity  must  be  proved,  101a. 
the  conflict  ietween  innocence  of  party  and  of  stranger,  102. 
the  conflict  with  presumption  of  sanity,  103. 
relative  weight  of,  when  conflicting,  103-. 
the  burden  of  proof,  how  affected,  103. 

the  maxim,  Stabitwr  presumptioni  donee  prohetur  in  contrarium,  103. 
general  rules  as  to,  104. 

cannot  be  drawn  from  a  presumption,  104. 

must  be  based  on  facts,  104. 

illustrations,  104. 

of  law,  must  be  regarded  by  jury,  104. 

of  good  character,  158. 

PRIMA  FACIE  EVIDENCE,  defined,  8. 
what  is  of  payment  of  debt,  66. 
of  accounting  and  settlement,  73. 

PRIMARY  EVIDENCE,  defined,  8c. 

PRINCIPAL  AND  AGENT.     See  Agency. 

PRIOR  EXISTENCE,  no  presumption  of,  from  present  existence,  58k,  n.  44. 

PRIORITY  OF  DEBTS,  presumptions  as  to,  72. 
appropriation  of  payments,   72. 

PRISONER,  when  presumed  to  have  been  present  at  all  pfoceedihgs,  34,  n.  64. 

PRIVATE  BOUNDARIES.     See  Boundaries. 
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PRIVATE  COEPOEATIONS.     See  Ooepobations. 

PEIVATE  ENTEIES.     See  Enteies. 

PRIVATE  OFFICE,  presumption  as  to  mailing  of  letters  from,  52. 

PEIVATE  STATUTES,  judicially '  noticed,  wh'eli;  118. 
distinction  between  public  statutes  and,  113a,  118. 

PEIVATE  WRITINGS.    See  Documents;  Writings. 

PRIVILEGES  of  legislative  members,  judicial  notice  of,  106. 

PROBABLE  CAUSE  in  malicious  prosecution,  evidence  to  show,  157. 

PROBABLE  CONSEQUENCES  of  acts,  persons  presumed  to  know,  27,  28. 

PROBATE    of  will,  relevancy  of  character,   155. 

PROBATE  COURTS,  presumption  as  to  jurisdiction  of,  37. 
conclusive  after  lapse  of  time,  37. 

PROCEDURE    in  relation  to  judicial  notice,  134a. 

PROCEEDINGS   IN   OTHER   CAUSES,   before     same    court,    not   judicially 
noticed,  124. 

PROCESS,  date  of,  presumed  correct,  51. 

presumption  of  identity  in  seryice  of,  100. 

PROCLAMATIONS,  judicial  notice  of,  122. 

PRODUCE,  notice  to.     See  Notice  to  Pkoduoe. 

PRODUCTION  OF  DOCUMENTS.     See  Notice  to  Pboduce. 

PROFESSIONAL  MEN.    See  Attorney;  Physicians. 

PROMISE    OP    MARRIAGE,  action  for  breach  of,   relevancy   of  character 
in,  151. 

* 

PEOMISB  OF  PAYMENT  "after  harvest,"  judicial  notice  of,  129. 

PEOMISSOEY  NOTES.    See  Negotiable  Papers. 

PROOF,  when  unnecessary.    See  Judicial  Notice;  Presumptions. 
distinguished   from   evidence,   4. 
preponderance  of,  sufficient  in  civil  cases,  5. 
beyond  reasonatile  doubt  in  criminal  cases,  5. 
beyond  a  reasonable  doubt,  meaning  of,  5. 
to  a  moral  certainty,  meaning  of,  5. 
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amount  necessary  with  presumption  arising  from  spoliation  of  documents 

to  support  judgment,  18. 
of  private  statutes,  118. 
proof  and  procedure  in  respect   to  facts  to  be  judicially  noticed,  134  a. 

result  of  failure  of  trial  court  to  take,  134a. 

fact  judicially  known,  denial  of,  need  not  be  pleaded,  ISla. 

fact  judicially  known  not  admitted  'by  demurrer,  134a. 

fact  judicially  known,  stipulation  as  to,  134a. 
of  bad  reputation,  under  general   denial,  150. 
of  financial  standing,  relevancy  of,  150,  159,  160,  161. 
of  good  character,  158. 

of  defective  machinery,  what  relevant,  166. 
of  motive,  intent  and  belief,  170. 

PROPERTY,  presumption  from  possession  of,  58b,  u.  6,  74^82. 

PEOSTITTJTION.     See  Chabacteb;  Chastity. 
relevancy  of  acts  of,  153. 

PEOTINCE  OP  JUDGE  AND  JUBT.     See  Court;  Judge;  Jury. 

existence  of  statute,  question  for  court,  117.  I 

jury  passes  on  weight  of  evidence  and  credibility  of  witnesses  generally, 

174.  . 

jury  determines  questions  of  fact,  174-175e. 
judge  passes  on  preliminary  questions,  174. 

judge  passes  on  admissibility,  materiality,  relevancy  and  eompeteney,  174. 
illustrations  of  error,  174,  n.  64. 
on  sufficiency,  174. 
on  the  scintilla  of  evidence,  174. 
control  of  judge  over  trial,  174. 
judge  may  review  evidence,  174. 
recapitulation  of  evidence,   174. 
control  of  nonsuit,  174. 
control  of  verdict  of  unwarranted,  174. 
hypothetical  instructions,  174. 
illustrations  of  questions  of  law,  174a. 
illustrations  of  questions  of  fact,  174b. 
mixed  questions  of  law  and  fact,  175. 
what  questions  determined  by  judge,  175. 

in  actions  of  slander  and  libel,  175. 

in  actions  for  malicious  prosecution,  175. 

in  actions  for  -fraud,  175. 

in  actions  for  negligence,  175: 
reasonable  time  and  care,  175. 
reasonable  diligence,  175. 
the  rule  as  stated  by  Starkie,  175. 
the  rule  in  Maine,  175,  n.  3. 
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illtistrations,   175,  n.  7. 
construction  of  writings,  statutes,  etc.,  175a^l75e. 
interpretation  of  contracts,  ordinances,  and  statutes,  175a. 

of  foreign  law,  175a. 

of  judgments  and  decrees,  175a. 
limitation  of  rules  as  to  writings,  175b. 

illustrations,  175b,  n.  30. 
in  criminal  eases,  175o. 

question  of  law  decided  by  court,  175c. 

illustrations,,  175c,  nn.  33-37. 

PUBLIC  BOUNDARIES.     See  Boundaeies. 

PUBLIC     COEPORATIONS.    See     Municipal     Coepoeations  ;      Municipal 
Opmcbs;  Records. 

PUBLIC  DOCUMENTS,  presumed  to  hjaye  been  properly  kept  by  custodians, 
46,  n.  34. 

PUBLIC  FASTS,  judicial  notice  of,  129. 

PUBLIC  HISTORY,  facts  of,  judicially  noticed,  125. 
PUBLIC  HOLIDAYS,  judicial  notice  of,  123. 


PUBLIC  INSTITUTIONS,  character  of,  judicially  noticed,  123a. 

PUBLIC  OFFICE,  presumption  of  continuance  of,  58b,  n.  6. 

PUBLIC  OFFICERS.     See  Municipal  Officers;  Officers. 
presumed  to  do  their  duty,  13,  n.  23. 
appointment  of,  when  presumed,  43. 

PUBLIC  RUMORS,  relevancy  of,  in  actions  for  libel  and  slander,  150. 
for  malicious  prosecution,  157. 

PUBLIC  STATUTES,  definitions  of,  113. 
what  are,  113. 
distinction  between  private  statutes  and,  113a,  118. 

PUNITORY  DAMAGES.     See  Financial  Standing,  159-161. 

PURPOSE.    See  Intention. 

PUTATIVE  FATHER,  when  photograph  of,  may  be  compared  with  features 
of  child,  96a,  n.  94. 
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QUARRELSOME  CHARACTER,  relevancy  of,  in  actions  for  homicide,  156. 
QUESTIONS  FOR  COURT  AND  JURY.    See  Province  op  Judge  and  Juby. 
QUESTIONS  OF  LAW,  when  court  decides,  175a. 

R 

RAILROAD  CHARTERS,  judicial  notice  of,  114. 

RAILROADS.    See  Common   Cakeieks;    Cokpoeations  ;    NEOLieBNCB;  Eele- 

VANC7T. 

presumption  of  enforcement  of  rules,  15. 

modes  of  business,  judicially  noticed,  123. 

routes  of,  judicially  noticed,  127c. 

ownership  of  lines  running  into  other  states,  127o. 

fires,  relevancy  of  proof  of  defective  machinery,  166,  167. 

emission  of  steam  and  smoke  from  locomotives,  165-1 66b. 

effects  on  animals,  165. 

proof  of  other  fires,  166,  167. 

caused  by  same  engine,  166a,  166b,  167,  n.  13. 

efficiency  of  spark-arrester,   166b. 

limit  of  time  before  and  after,  166b. 

caused  by  other  engines,  166c,  167. 

similarity  of  construction  of  engines,  167. 

identification  of  engines,  167. 

claims  settled  for  other  fires,  167. 

RAINFALL  AND  FRESHETS,  judicial  notice  of,  129. 

RAPE,  presumption  of  incapacity  of  children  to  commit,  11,  98. 
conduct  of  prosecutrix,  when  relevant,  138. 
relevancy  of  similar  acts,  144. 

REAL  EVIDENCE,  defined,  8a. 

REALTY,  presumption  from  possession  of,  75,  76. 

conveyance    of.    See    Conveyance;    Deeds;     Mortgages;     Statute    op 
Frauds. 

REASONABLE  CARE,  mixed  question  of  law  and  fact,  175. 

REASONABLE  DOUBT,  beyond  a,  meaning  of,  in  criminal  cases,  5. 
in  civil  cases,  16. 

REASONABLE  INFERENCES,  when  facts  raising,  are  relevant,  139. 
Evidence  I — 64 
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REASONABLE  TIME,  when  acts  are  presumed  to  be  performed  within,  57. 
mixed  question  of  law  and  fact,  175. 

EEBUTTAIi  of  presumption  of  payment  froiii  lapse  of  time,  69. 
from  cancellation  of  instruments,  71. 

of  presumption  of  settliement  from  acceptance  of  note,  73. 
of  presumption  of  title  from  possession,  81,  82. 
of  presumption  of  continuanee  of  illicit  relations,  89. 
of  presumption  of  coercion  of  wife  by  husband,  92. 
of  presumption  of  legitimacy,  94,  96,  97. 
of  presumption  of  incapacity  of  infants  to  commit  crime,  98. 
of  presumption  of  identity,  100. 
of  malice  in  action  for  slander  and  libel,  150. 
of  improper  motive,  conduct,  etc.,  171. 
explanation  of  other  testimony,  171. 
cf  irrelevant  testimony,  172. 
of  incompetent  or  immaterial  -evidenoe,  172. 

BECEIPTS,  date  of,  presumed  correct,  51. 
presumption  from  last  receipts,  57e. 
presumption  of  payment  from,  70. 
not  conclusive,  70. 
in  full,  70. 
on  account,  70. 
on  running  account,  70. 
without  qualifying  words,  70. 

RECEIVING  STOLEN  PEOPEKTY,  relevancy  of  similar  acts,  143. 

EECITALS  of  jurisdiction,  presumption  in  favor  of,  32. 
in  documents,  presumption  from,  50. 

EECORDING  OFFICERS,  presumption  of  performance  of  official  duty,  45,  46 

BE00ED8.    See  Books  or  Account;  Documents;  Writings. 
no  presumption  allowed  to  contradict,  82, 

EECOEDS  OF  COURTS.     See  Judgments. 
judicially  noticed,  124. 

RECORDS   OP   MUNICIPAL   CORPORATIONS.    See   Municipai.   Corpora- 
tions. 

EEOORDS  OF  PRIVATE  CORPORATIONS.    See  Corporations. 

REFERENCE  to  books  for  .collateral  facts  by  court,  132. 

REFUSAL  to  permit  corporal  inspection,  presumption  from,   19a. 
when  justifiable,  19a. 
experiments  in  court,   19a. 
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refusal  to  produce  documents,  20. 
qualifications  of  rule,  21. 
■where  no  presumption  arises,  21. 
effect  on  the  burden  and  degree  of  proof,  22. 
nonproduction  of  evidence  not  within  control,  21. 

EEGULAEITY.     See  Presumptions,  30-57, 

REGULATIONS  OF  BUREAUS,  judicial  notice  of,  122. 

RELATIONSHIP.    See  Children;  Husband  and  Wife;  Parents. 

RELEVANCY   of  matters  to  prove  title  by  adverse  possession,  82. 
of  proof  that  illicit  connection  has  become  lawful,  89. 
of  resemblances,  96a. 

reliability  of,  96a,  n.  13. 
relevancy  in  general,  135. 
definition  and  general  rules,  135-139. 

same  in  civil  and  criminal  eases,  135. 

definition  of,  attempted,  135,  136. 

of  unimportant  facts,  135. 

evidence  to  be  confined  to  issue,  135. 
relevant  and  admissible  not  synonymous,  136. 

facts  to  be  logically  and  legally  relevant,  136. 

the  maxim,  De  minimis  non  curat  lex,  136. 

facts  too  remote,  136. 

logical  relevancy  not  always  sufScient,  136. 

discretion  of  court  in  regard  thereto,  136,  n.  27. 

what  matters  are  relevant,  136,  137. 

logical  connection  between  fact  offered  and  fact  to  be  proved,  137. 

illustrations,  137. 

decisions  on  remote  inferences,  137. 
introductory  testimony,  137a. 

nature  and  purpose,  137a. 
elucidative  testimony,  137b. 

explanation  of  an  admission,  137b,  n.  58. 
auxiliary  testimony,  137c. 

nature  and  uses  of,  137c. 
negative  testimony,  137d. 

absence  of  entries  in  books,  137d. 

rules  for  determining,  138,  139. 
illustrations  of  relevant  facts,  138. 

cases  of  conflicting  testimony,  when  collateral  facts  admissible,  138. 

malice,  mode  of  Uf e,  character,  financial  condition,  138. 

opportunity,  desire,  conduct,  demeanor  accompanying  acts,  138,  13!). 

demeanor  on  hearing  statements  by  which  conduct  affected,  138. 

facts  in  issue  and  facts  relevant  to  issue,  distinction  and  definition, 
139. 
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of  evidence,  how  determined,  139. 

facts  raising  reasonable  inference,  139. 

experiments,  models,  etc.,  139. 

notoriety,  139. 

question  for  the  court,  139. 

condition  at  one  time  by  that  at  another,  139. 

similar  facts,  inference  from,  139. 
of  acts  between  strangers,  party  and  stranger,  res  inter  alios  acta,  140. 

the  maxim,  JJes  inter  alios  acta  alteri  nocere  nOn  deoet,  140. 
rules  founded  thereon,  their  importance,  140. 

generally  irrelevant,  illustrations,  140. 

similar  contracts,  with  others,r  140,. 

similar  wrongful  acts,  140.  , 

acts  showing  intention  and  good  faith,  140. 

system  generally  and  in  cases  of  negligence,  140. 

acts  between  parties  and  strangers,  140. 

acts  between  the  same  persons,,  140a. 
to  illustrate  general  plan,  140a. 
cases  of  implied  contracts,  140a. 

similar  tramsacUons  in  speoifio  instances,  140b. 
illustrations,  140b. 
between  same  parties,  140b.  , 
one  forgejy  proven  by  another^  140b,  n.  38. 

nature  of  acts  considered  rather  than  number,  140b. 

single  act  ratified  by  principal,  140b,  n.  43. 
qualifications  of  the  rule,  141,  142. 

fa/Cts,  apparently  collateral,,  may  be  relevant,   141. 

duty  of  counsel  with  regard  thereto,  141. 

acts  part  of  series  of  similar  acts,  141. 

illustrations,  141a,  u.  51,  53,  54. 

in  cases  of  a  series  of  fires,  141a,  n.  51. 

in  cases  of  a  series  of  accidents,  141a,  n.  53. 

necessity  for  promise  to  connect,  141. 
custom,  141a. 

unity  of  character  between  places,  141a. 

accidental  or  intentional  act,  141a. 
cause  and  efeot,  141a. 

in  actions  for  nuisance,  141a. 

sounds  frightening  animals,  141a. 

change  of  cause,  141a. 

escaping  gas,  141a. 
substantial,  simAlariiy  of  condition's,  141a. 
similar  and  previous  acts  to  prove  knowledge,  motive  or  intent,  142. 

in  case  of  fraud,  142. 

similar  conduct  toward  another,  142, 

obtaining  goods  under  false  pretenses,  142. 
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number  and  amount  of  pureliases  and  after-disposition,  142, 
frauds  with  negotiable  paper,  142. 
frauds  in  the  purchase  and  sale  of  property,  142. 
common  purpose  to  he  shor™,  142; 
several  voluntary  conveyances,  142. 
of  other  crimes  or  offenses,  143-147. 

proof  of,  generally  not  relevant,  143. 

errors  of  prosecutors  in  proof,  143,  n.  82. 

exceptions  to  general  rule,  143,  nn.  84,  91. 

when  relevant  to  show  motive,  intent,  etc.,  143-147. 

uttering  counterfeit  coin,   conspiracy,   embezzlement,   arson,  adultery 

and  false  pretenses,  etc.,  143,  144. 
illustrations,  143,  144,  nn.  98,  6,  7,  8. 
assaults  on  women,  144. 
how  limited,  145. 

as  to  raising  inference  of  guilt,  145. 

exceptions  and  illustrations,  145,  nn.  24,  26,  27. 
of  collateral  facts  showing  good  faith,  etc.,  146. 
of  knowledge,  146. 
of  threats,  146. 

of  assignments  for  the  benefit  of  creditors,  146. 
of  commercial  paper,  146. 
of  collateral  facts  to  repel  inference  of  a:ccic(ent,  147. 
series  of  similar  circumstances,  147. 
in  homicide,  other  mysterious  deaths,  147. 
in  arson,  other  fires,  147. 
character  of  litigants,  148-154. 

not  usually  relevant,  illustrations,  148, 
code  provisions,  148,  n.  59. 
to  show  negligence,  148. 
in  criminal  cases,  148a. 

illustrations,  148a,  n.  76. 
in  libel  and  slander  cases,  149. 

as  to  measure  of  damages,  149. 

defendant   may  not  prove   his   own  bad    character    to   mitigate 
damages,  149. 

confined  to  general  reputation,  149,  150. 

specific  acts  not  relevant,  149. 

nature  of  proof,  pleadings,  150. 

under  general  issue,  150. 
illustrations,  150. 
limitation  of  attack  to  plaintiff's  general  reputation,  150a. 

to  general  reputation  and  particular  trait,  150b. 

to  particular  trait,  150e. 

illustrations,  150c,  n.  6. 
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rumors,  special  and  general,  150d. 

distinction,  150d. 

admissibility,   150d. 

when  authorship  of  slander  admissible,  150d. 
in  actions  for  breach  of  promise  of  marriage,  151. 

sex  of  plaintiff,  151,  n.  17. 

unchastity  as  defense,  151. 

proof  in  rebuttal,  151,  n.  30. 

before  or  after  promise,  151. 

distinction  between  unchastity  and  reputation  of  it,  151. 

ignorance  of  defendant,  151. 

connivance  or  acquiescence  of  defendant,  151. 
fraudulent  representations,  151. 
mitigation  of  damages,  151a. 
attack  on  character  of  plaintiff,  151a. 

qualification  of  rule  when  unchastity  known  at  time  of  promise,  1.51a. 
improper  conduct  after  breach,  151a. 
connivance  or  acquiescence,  151a. 
in  seduction  and  criminal  conversation,  151a,  152. 

application  of  rules  similar  to  breach  of  promise,  152. 
of  general  bad  character,  152. 
of  specific  acts,  152. 
chastity  always  the  direct  issue,  152. 
previous  seduction,  152. 
of  character  of  the-  parent  or  husband,  152. 
conflict  as  to   admissibility  thereof,  152. 
t»  bastardy  cases,  153. 
nature  of  action,  153. 
character  for  chastity,  153. 
when  likely  to  affect  paternity,  153. 
cross-examination  of  prosecutrix,  153. 

proof  of  paternity  where  mother  admittedly  immoral,  153,  n.  59. 
where  gestation  alleged  to  be  prolonged,  153,  u.  60. 
in  action  of  indecent  assault,  153,  n.  61. 
cKaraeter  in  actions  for  fraud,  154. 
illustrations,  155. 

proof  of  good  character,  154,  155,  158. 
in  homicide  cases,  156. 

ohajaeter  of  deceased  for  violence,  156. 
overt  act  of  deceased  threatening  slayer,  156. 
reasons  for  admissibility  of  evidence,  156. 
character  in  actions  for  malicious  prosecution,  157. 
reputation  of  defendant,  157. 
reputation  of  plaintiff,  157. 
other  specific  offenses,  157. 
burden  of  proof,  157. 
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when  evidence  may  be  introduced,  157,  n.  95. 
good  character,  158. 

proof  of,  generally  irrelevant,  158. 

character  and  reputation,  definitions  and  distinctions,  158,  n.  8. 

presumption  of,  158. 

when  attacked  on  cross-examination,  158. 

when  directly  in  issue,  158,  n.  3. 

in  slander  and  libel,  158. 

in  mitigation  of  damages,  158, 
financial  standing,  159-162. 

of  defendant,  159,  160, 

exemplary  or  compensatory  damages,  159. 

in  breach  of  promise  of  marriage;  159,  160. 

torts  committed  with  fraud,  malice,  etc.,  159,  160. 

in  actions  for  slander  and  libel,  159,  160. 
when  the  evidence  should  be  introduced,  160,  n.  3. 
in  ease  of  several  defendants,  160,  n.  3. 
other  illustrations,  160,  u.  20. 
assault,  malicious  prosecution,  159,  160. 
seduction  and  criminal  conversation,  159,  160. 
negligence  and  trespass,  159,  160. 
of  relatives  of  defendant  inadmissible,  160,  n.  25. 
of  plaintiff,  161. 

seeking  compensatory  damages,  161. 

seeking  exemplary  damages,  161. 

in  actions  for  seduction,  161. 

in  actions  for  negligence,  161. 

in  actions  for  other  torts,  161. 

in  breach  of  promise  actions,  161. 

illustrations,  161,  nn.  33,  35,  36. 
mode  of  proving,  162. 

reputed  wealth,  162. 

according  as  damages  compensatory  or  exemplary,  162. 

the  true  rule  in  such  cases,  162. 
of  facts  apparently  collateral,  163-169. 

in  negligence  cases  generally,  163. 

custom  in  negligence  cases,  163. 

personal  injuries,  other  injuries,  163,  164,  165. 

similar  accidents  under  similar  conditions,  163. 

proof  of  scienter,  163. 

illustrations,  163,  nn.  51,  70,  78,  87. 

similar  effects  under  similar  conditions,  163,  164, 

experience  of  other  persons,  163. 

cause  and  effect,  163,  164. 

illustrations,  163,  164. 

habits  of  animals  in  negligence  cases,  16.^ 


1016  IKDEX. 

[Inferences  are  to  Sections.l 

EELEVANCT  (Continued). 

emission  of  steam  and  smoke  from  engines,  165,  166a,  166b. 

other  terrifying  agencies,  165. 

effects  on  other  animals,  165. 

experiments,  relevancy  of,  165. 

rate  of  horse's  speed,  165. 

specific  acts,  negligence,,  165. 

limit  of  time  as  to  proof,  165.  - 

before  and  after  injury,  165. 

as  to  disconnected  facts  to  show  defective  machinery,  166. 

pulleys,  elevators,  electric  lights,  166. 

similar  machinery  and  conditions,  166. 

in  case  of  railroad  firfes,  165,  166a,  167. 

other  fires  caused  by  same  engine,  166a,  166b,  167,  n.  13. 

efficiency  of  spark-arrester,  166b. 

limit  of  time  before  and  after,  166b. 

fires  caused  by  other  engines,  166c,  167. 

similarity  of  construction  of '  engines,  167. 

identification  of  engines,  167. 

claims  settled  for  other  fires,  167. 
of  value  of  lands,  168,  169. 

modes  of  determining,  168,  nn.'16,  32. 
of  other  sales  to  prove  value  of  lands,  168,  169. 
conditions  to  be  similar,  168,  169. 
location  of  such  other  lands,  168. 
valuation  must  be  recent,  168. 
personal  knowledge  of  witness,  168. 
offers  of  sale,  168. 

offers  on  condemnation  proceedings,  168. 
tax  assessments,  168. 
price  paid,  168. 
productive  capacity,  168. 
of  value  of  'personal  property,  169. 
in  absence'  of  market,  169. 
market  value,  169. 

sundry  articles  aggregated,  169,  n.  35. 
pedigree  as  affecting  value  of  animals,  169. 
illustrations,  169,  n.  43. 
of  value  of  services,  169'. 

rendered  without  agreement,  169, 
mature  of  service,  169. 
"  attorneys,  169,  n.  50. 
physicians,  169. 
direct  proof  of  intent,  motives  and  lielief,  170. 
party  may  testify  to,  170,  n.  54. 
but  not  to  that  of  another,  170. 
applies  to  civil  and  crimiual  cas.cs,  170. 
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illustrationls,  170a,  nn.  62,  63,  88. 

in  cases  of  adverse  jxJBsession,  170. 

not  to  change  .import  of  contract,,  170. 

malicious  prosecution,  17Ca. 

libel  and  slander,  170a. 

gift,  170a,. 

defrauding  creditors,  170a. 

good  faith  of  a  purchase,  170a. 

conveyance  or  dedication  of  land,  170a. 

fraud,  170a. 

domicile,  170a. 

trespass,  170a. 
of  evidence  made  relevant  ty  that  of  adverse  party,  l71. 

in  rebuttal,  171. 

parts  of  conversation,  or  act,  171. 

letters  and  replies,  171.  •- 

introduction  of,  renders  rest  competent,  171. 

series  of  lefters,  letter-books,  171. 

newspaper   paragraphs,   171. 

qualification  of  the  rule,  171,  n.  92. 

affidavits  and  depositions,  171. 

records  and  pleadings,  171. 

confidential  communications,  171. 

explanation  of  conduct,  etc.,  171. 
rebuttal  or  explanation  of  irrelevant,  testimony,  172. 

classification  of  decisions,  172. 

where  irrelevant  testimony   admitted  with  or  without  objection  and 
rebuttal  is  opposed,  172. 

where  similar  testimony  sought  to  be  introduced  by  opposite  party, 
172.  ''  ■  '  ''^ 

evidence  admitted  by  consent,  172. 

introduction  of  further  irrelevialit  testimony,  172. 

discretion  of  court,  172. 
general  rules  as  to  retevariey,  173. 

fqur  main  groups  of  rules,  173. 

facta  not  rejected  because  of  little  weight,  173. 

degree  of  relevancy  when  offered,  173. 

latitude  in  reception  of  circumstantial  evidence,  17,3. 

withdrawing  improper  testimony  from  jury,  173. 

preliminary  questions  for  the  co.urt,  ,173.    ' 

connection  of  dislocated  facts,  173. 

when  explanation  may  be  called  for,  173. 

rejection  of  relevant  evidence,  173. 

prima  facie  proof  of  authenticity,  173. 

discretion  as  to  preliminary  facts,  173. 

relevant  as  to  one  party,  irrelevant  as  to  another,  173^ 

relevant  for  one  purpose,  irrelevant  for  another,  173. 
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EBLEVANOT  (CJontinued). 

testimony  legally  insuflScieiit  for  purpose  offered,  173. 
rule  as  laid  down  by  Marshall,  C.  J.,  173,  n.  35. 

province  of  judge  and  jury.     See  Province  or  Judge  and  Jue'S,  174, 
175a. 

EELEVANT.     See  Relevancy, 
meaning  of,  135,  136. 
not  synonymous  -with  admissible,  136. 

BELIGlOUS  SECTS  and  denominations,  judicial  notice  of,  121,  130. 

EEMAINDERMAN,    presumption    of    title    from    possession    does    not    arise 
againsit,  82. 

REMOTE  INFERENCES,  decision  on,  not  permissible,  137. 

REMOTE  TRANSACTIONS,  presumption  of  identity  does  not  apply  to,  100, 
n.  86. 

BENT,  payment  of,  when  presumed,  57,  65a,  72. 

REPEAL  of  statutes,  judicial  notice  of,  117. 

REPLEVIN,  by  one  having  bare  possession,  74. 
presumption  of  law  of  sister  state  as  to,  83. 

REPORTS   of  oflacers,  judicial  notice  of,  122. 

REPRESENTATIVES.     See  Agency;  Executor  and  Administrator;  Trus- 
tee. 

REPUTATION.    See  Character. 

of  college,  presumption  of  continuance  of,  58k,  n.  44. 
of  being  prudent  or  negligent,  relevancy  of,  148. 
relevancy  of,  in  slander  and  libel,  149,  150. 

in  seduction,  criminal  conversation,  etc.,  152. 

REPUTATION  FOR  TRUTH,  bad,  presumption  of  continuance  of,  58. 
of  prosecutrix  in  action  for  bastardy,  153. 

REPUTATION  OP  MARRIAGE,  presumption  from,  87. 

REPUTED  WEALTH,  relevancy,  of.     See  Financial  Standing,  162. 

RES  IPSA  LOQUITUR,  15a. 

RESEMBLANCE,  presumptions  and  relevancy,  96a. 

RESIDENCE.     See  Domicile;  Infants. 
presumption  of  continuance  of,  58f. 
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RESIDENCE   (Continued). 

domicile  and  nonreeidence,  58f. 
domicile  of  infants,  99. 

RESOLTJTIONS,  and  acts  of  public  corporations,  judicially  noticed,  116. 

RETTJEN  OP  SEASONS,  judicially  noticed,  129. 

REVERSIONER.     See  Remainderman. 

REVOLUTIONARY  GOVERNMENTS,  wiien  judicially  noticed,  107. 

RIGHT  OF  "WAY,  presumption  as  to,  76a. 

RIVERS,  judicial  notice  of,  127. 

Telocity  of,  judicial  notice  of,  129. 
ROBBERY,  presumption  of  ownersliip  from  possession,  in  prosecutions  of,  74. 

relevancy  of  similar  acts,  144. 

good  character,  not  relevaiit,  155. 

RULE  OP  THE  ROAD,  judicial,  notice  of,  123. 

RULES,  necessity  for  exclusionary,  1. 

of   departments,  judicially  noticed  by  federal   courts,   120. 

RULES  OP  COURT,  when  judicially  noticed,  124. 

RULES  OP  DEPARTMENTS,  when  judicially  noticed,  120. 

RUMORS,  relevancy  of,  in  libel  and  slander,  etc.,  150. 
proof  of,  in  mitigation  of  damages,  150,  157. 
distinction  between  special  and  general  belief,   150. 
rumors,  special  and  general,  150d. 

distinction,  150d. 

admissibility,   150d. 

when  authorship  of  slander  admissible,  150d. 
in  malicious  prosecution  to  show  good  faith,  157. 

s 

SALE  OP  LANDS  for  taxes,  proceedings  not  presumed  regular,  46. 

SANITY.     See  Insanitt. 

presumption  as  to,  59,  103. 

presumption  of,  in  conflict  with  that  of  innocence,  103. 

SATISFACTORY  EVIDENCE,  defined,  7. 

SCIENCE,  judicial  notice  of  matters  of,   128. 
of  mechanism,  128. 
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SCIENCE   (Contimied). 
of  photography,  128. 
of  telephones,  128. 
of  weights  and  measures,  128. 
of  discoveries,  128. 
of  hypnotism,  128. 

SCINTILLA  of  evidence,  174. 

SCEIPTTTEBS,  judicial  notice  of,  130. 

SEALS,  judicial  notice  of,  107. 

of  maritime  and  admiralty  courts,  107a. 

and .  signatures,  judicial  notice  of,  111. 

of  notaries,  110. 

of  other  courts,  judicially  noticed,  124. 

consideration  for  contracts  under  not  coijclusively  presumed,  11a. 

SEASONS,  judicially  noticed,  129. 

SEAWORTHY  condition  of  vessel,  presumption  as  to,  58e. 

SECESSION  of  Confederate   states,  judicially  noticed,  125,  126. 

SECOND AEY  EVIDENCE.    See  Best  Evidence;  Notice  to  Pkoduce. 
defined,  8c. 

cannot  be  rebutted  by  document  when  offered  on  failure  to  produce  docu- 
ment on  notice,  20. 

SECTS  AND  DENOMINATIONS,  judicial  notice  of,  130. 

SEDUCTION,  presumption  of  innocence  prevails  over  that  of  chastity,  in  ac- 
tions for,  102. 
relevancy  of  financial  standing,  159,  160,  161. 
of  plaintiff,  161. 
of  plaintiff's  family,  161, 

SEDUCTION  AND   CRIMINAL  CONVERSATION,   relevancy   of   character 
in,  152. 

SEISIN,  presumption  of,  from  possession,  75. 

SELP-PRESERVATION,  instinct  of,  when  jurors  may  take  notice  of,   134, 
ii.  31. 

SENATORS,  judicial  notice  of,   109. 

SEQUENCE  OF  ACTS,  presumptions  from,  57. 

SERVANT.    See  Masteb  and  Servant, 
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SEE-VICE.    See  Notice  to  Produce;  Process. 

proper,  presumed  in  default  actions  where  papers  lost,  31. 

value  of,  when  irrelevant,  137. 

by  publication,  presumption  as  to  jurisdiction,  33. 

SEBVICES,  presumption  >as  to  agreement  to  pay  for,  57c. 
gratuitous,  57c. 

by  members  of  family,  57e,  n.  86. 
value  of,  relevancy  of  collateral  facts,  169. 
rendered  without  agreement,  169. 
nature  of  service,  169. 

professional,  presumed  necessarily  rendered,  13,  n.  23. 
attorneys,  169,  n.  50. 
physicians,  169. 

SESSION,  time  of,  Congress  and  legislature,  judicially  noticed,  106. 

SETTLEMENT,  when  presumed  from  lapse  of  time,  65. 
accepting  note  or  bill,  presumption  of,  from,  73. 
presumption  rebuttable,   73. 

SEXUAL  INTBRCOTJESE.     See  Adultery;  Husbajsid  and  Wife;  Seduotion( 
Rape. 
■when  presumed,  93. 
legitimacy  presumed  from,  11,  95. 
husband  or  wife  not  allowed  to  deny,  97. 
children  incapable  to  consent  to,  11,  98. 

SHAREHOLDERS.     See  Stockholders. 

SHERIFFS,  presumption  of  performance  of  official  duty,  45,  n.  30. 
judicially  noticed,  109a. 

SHIP,  when  presumed  to  be  unseaworthy,  54. 

SHOP-BOOKS,  as    evidence.     See  Books  of  Account. 

SICKNESS.     See  Health. 

SIDEWALK,  condition  of,   relevancy  of  facts  apparently  collateral,  163. 

SIGNATURE.     See  Seals. 
judicial  notice  of,  111. 
of  attorneys,  judicially  noticed,   124. 
of  ofl&cers  of  court,  judicially  noticed,  124. 

BIMILAB  ACCIDENTS,  relevancy  of,  163. 

SIMILAR  ACTS.    See  Relevancy. 
generally  irrelevant,  142. 
relevant  to  show  knowledge,  motive,  intent,  141,  142. 
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SIMILAR  ACTS  (Continued). 

fraud,  course  of  conduct,  common  purpose,  etc.,  142. 
must  have  bearing  on  the  issue,  145. 

SIMILAR  CONDUCT,  relevancy  of,  142,  143. 

SIMILAR  OCCUEEENCES,  relevancy  of,  141,  146,  147. 

SIMILAR  OFFENSES,  evidence  of,  hovf  limited,  145. 

SISTER  STATES.     See  Laws  op  Sister  States;  Statutes^ 
presumption  as  to  judgments  in,  38. 
presumption  as  to  law  of,  83. 

SITUATION,  how  proved.     See  Diagrams;  Maps;  Photographs. 

SLANDER.     See  Jitdicial  Notice;  Libel  and  Slander. 

SLANG,  judicial  notice  of,  130. 

SLAVERY,  judicial  notice  of  existence  and  abolition  of,  125. 

SMOKE,  damage  caused  by,  relevancy  of  collateral  facts,  164. 

SOLICITOR.     See  Attorney. 

SOLVENCY.    See  Insolvency. 
presumption  of,  57d,  58g. 
of  its  continuance,  58g. 

as  circumstance  in  presumption  of  payment  from  lapse  of  time,  68. 
reputation  of,  when  relevant,  146. 

SON,  same  name  as  father,  when  intended,  100. 

SOVEREIGNTY,  judicial  notice  of  facts  relating  to,  107,  112. 

SPECIFIC  ACTS,  in  actions  for  seduction  and  criminal  conversation,  152. 
of  negligence,  relevancy  of,  165. 

SPECIFIC  OFFENSES    cannot  be  shown  in   actions  for  malicious   prosecu- 
tion, 157. 

"SPECIFIC  PERIL,"  death  presumed  after,  when,  63. 

SPEED    of  railway  trains,  rate  of  between  cities,  judicial  notice  of,  127b. 

SPOLIATION  of  evidence,  presumption  from,  17,  18. 

the  maxim,  Omnia  praesumuniur  contra  spoliatorem,  17. 

illustrations  of,  17. 

of  things,  17. 

effect  of,  17,  18. 

of  documentary  evidence,  presumption  from,  how  far  conclusive,  IS,  18a, 
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SPOLIATION  (Continued), 
slight  proof  sufficient,  18a. 

presumption   does  not  dispense  with  all  proof,  18,  18a,  22. 
parol  proof  admissible,  18a. 

SPOUSE.     See  Husband  and  Wife; 

STATE  COURTS.    See  Courts. 
judicial  notice  of,  124. 

STATE  HISTORY,  judicially  noticed,  125a. 

STATE  LAWS.     See  Laws  op  Sister  States;  Statutes. 

STATE  LEGISLATURE,  judicial  notice  of,  106. 

STATE  OF  HEALTH.     See  Health. 

when  giving  rise  to  presumption  of  death  in  less  than  seven  years,  63. 

STATE  OP  WAR,  presumption  of  continuance  of,  58, 
judicial  notice  of,  107. 

STATE  OFFICIALS,  judicial  notice  of,   109. 

STATE  STATUTES.     See  Laws  of  Sistek  States;  Statutes. 

STATES,  domestic  and  foreign,  judicial  notice  of,  108. 

STATISTICS,  judicial  notice  of,  128a. 
the  census  judicially  noticed,  128a. 

STATUTE  OF  FRAUDS,  presumption  of,  in  sister  state,  83, 

STATUTES,  judicial  notice  of,  112. 

need  not  be  offered  in  evidence,  112. 

existence  of,  question  for  court,  117. 

also  the  repeal  of,  117. 

also  whether  legally  enacted,  117. 

enrollment  and  authentication  of,  117. 

notice  of  contents  of  journal  relating  to,  117. 

authorities  of  various  states  thereon,  117,  u.  89. 

conflicting  with  allegations  in  pleadings,  117. 

private  judicial  notice  of,  118. 

definition  of,  118. 

to  be  proved,  118. 
distinction  between  public  and,  118. 
of  sister  states,  proof  of,  118,   119. 
no  presumption  as  to,  83. 
of  sister  states,  judicial  notice  of,  118,  119. 
qualifications  of  rule,  119. 
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STATUTES   (Continuea). 

states  carved  from  other  states,  119. 

territory  acquired,  119. 

states  coming  into  the  Union,  119. 
of  state  laws  by  federal  courts,  120. 

distinction  marked  between  public  and  private  acts,  120. 

in  the  general  appellate  jurisdiction  of  supreme  court,  120. 

in  writ  of  error,  120. 

governing  principles  in  the  United  States  supreme  court,  120. 
construction  of,  for  court,  175. 

STATUTES  OP  LIMITATION.     Sft  Lapse  op  Time. 
regarded  as  creating  conclusive  presumptions,    11a. 
payment  presumed,  when;.     See  Presumptions,  65-69. 
reasons  for,  65. 
as  bar  to  action,  66. 
do  not  Supersede  presumption  of  ownership,  77. 

STATUTOEY  PRESUMPTIONS,  discussed,  47,  49. 

STOCKHOLCEES,  presumption  of  continuance  as,  58k,  n.  44. 
law  of  sister  state  as  to  liability  of,  must  be  proved,  118a. 

STOLEN  GOODS,  amount  of  proof  in  civil  actions  for  recovering,  16,  n.  59. 

STOP,  LOOK  AND  LISTEN  rule;  presilmption  as  to,  15. 

STBANGEES,  presumption  of  innocence  of,  overcome  by  that  of  party,  102. 
relevancy  of  acts  of  parties  with,  140. 

STEEETS,  judicfel  notice  of,  127. 

SUBDIVISIONS  of  states,  judicial  notice  of,  108. 
of  time,  judicially  noticed,  129. 

SUBOEDINATE  OFFICEES,  no  judicial  notice  of,  110. 

SUFFICIENCY,  distinguished  from  coippetenoy,  7. 
determination  of,  question  for  jury,  7. 
of  evidence,  174. 

SUFFICIENT  EVIDENCE,  defined,  7. 

SUI  JURIS.    See  Childebn;  Husband  and  Wipb. 
presumption  as  to  infants  being,  99. 

SUICIDE,  presumption  against,  15. 

presumption  of  sanity  not  overthrown  by,  59. 

SUMMONS,  when  presumed  duly  served,  34,  a.  64. 
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SUNDAY,  judicial  notice  of  coincidence  of,  with  day  of  month,  129. 
of  observance  of,  123. 

SUNRISE,  judicial  notice  of,  129. 

SUPPRESSION  OP  EVIDENCE,  presumption  from,  17-20. 
effect  of,  17. 
of  documentary  evidence,  presumption  from,  18. 

SUPREME  COURT,  judicial  notice  of  statutes  by,  120. 

SURGEONS.     See  Physicians. 

presumption  of  authority  of,  44. 

SURROGATE  COURTS.    See  Probate. 

SURVEYS,  when  presumed  correct,  45,  n.  30. 
judicial  notice  of,  127. 

SURVIVORSHIP.     See  Presumptions. 
in  common  disaster,  64. 

SUSPICION    that  cancellation  of  instrument  is  act  of  debtor,  effect  of,  on 
presumption  of  payment,  71. 

SYMBOLS,  judicially  noticed,  131. 

T 

TABLES,  life  tables,  judicial  notice  of,  129. 

TAX,  payment  of,  when  presumed  from  lapse  of  time,  65a. 

TAX  DEED,  presumptive  evidence  of  regularity  of  proceedings,  47. 

TELEGRAMS,  presumption  as  to  sending  of,  53. 
reply  telegrams,  53. 
reasons  for,  53. 
weight  of,  53. 
similarity  between  postal  and  telegraph  service,  53. 

TELEPHONE,   judicially  noticed,   128. 
presumptions   as   to,   53a. 
identification  of  voice,  53a. 

TENANT,  presumption  from  possession  by,  80. 
presumption  from  possession  by  coteuant,  80. 

TENDER,  legal,  judicial  notice  of,  126. 

TERMS.     See  Phrases. 
Evidence  I — 65 
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TERMS  OP  COTJETS,  judicial  notice  of,  124. 

TEEMS  OF  PUBLIC  OFFICERS,  judigial  notice  of,  109. 

TERRITORIAIi  EXTENT,  judicial  notice  of,  107,  108,  127. 

English  rule,  108. 

American  rule,  108a. 
of  subdivisions  of  states,  108,  108a. 
of  boundaries  of  United  States  and  each  state  and  territory,  108a. 

illustrations,  108a,  n.  43. 

TESTAMENTARY  CAPACITY,  presumption  as  to  infants,  99. 

TESTIMONIAL  EVIDENCE,  relation  to  circumstantial,  6e. 

TESTIMONY   of  absence  from  home  giving  rise  to  presumption  of  death,  not 
confined  to  members  of  family,  61a. 

THIRD  PERSON.    See  Strangers. 

acts  of,  when  presumed  free  from  fraud,  13,  n.  28. 

THREATS.     See  Homicide. 

relevancy  of,  in  actions  for  homicide,  146. 

TIME.     See  Reasonable  Time. 

presumption  from  lapse  of.     See  Presumptions,  61,  63,  65-68. 
how  estimated  in  presumption  of  payment  from  lapse  of,  65-67. 
origin  of  presumption,  65. 
nature  and  eifect  of,  65. 
evidence  of,  65,  65a. 

illustrations  of  application,  65a. 

of  judgments,  65a. 

of  bonds,  65a. 

of  taxes,  65a. 

of  mortgages,  65a. 

of  commercial  paper,  65a. 

of  accounts  due  upon  covenant,  65a. 

of  merchants'  accounts,  65a. 

of  purchase  price  of  land,  65a. 

of  re6ognizances,  65a. 

of  rents,  65a. 

of  distribution  of  estate,  65a. 

of  trust  to  pay  debts,  65a. 

of  installment  payments,  65a. 

of  other  evidence  of  indebtedness  not  under  seal,  65a. 
lapse  of  time, not  a  bar,  but  evidence  to  raise  presumption,  66. 
less  than  twenty  years,  66,  67. 

distinction  between  statutory  bar  and  presumption,  66. 
nature  of  this  presumption,  66. 
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TIME  (Continued). 

time  excluded  when  creditor  had  no  right  to  sue,  67. 

length  of,  no  bar  to  a  trust,  78. 

qualification  of  rule,  78. 

of  gestation,  judicially  noticed,  129. 

judicially  noticed,  129. 

TITLE,  when  presumed  from  possession,  74,  75. 

acts  of  legislature,  when  presumed  in  support  of,  76. 

TOBACCO,  naturef    of.     See  Cigabettes. 

qualities  of,  judicially  noticed,  128,  n.  86,  128a. 

TOET  ACTIONS.    See  Ni^gligence. 

presumptions  as  to  infants'  liability  in,  99. 

TOBT-FEASOE,  liability  of,  28. 

TOWN  OFFICERS.     See  Municipal  QrriCEEs;  OrpiCEBS-;'  Public  •  Ors-iCEKS. 
presumption  of  authority  of,  46. 
as  to  requisite  number,  46,  n.  34. 
judicial  notice  of,  109. 

TOWNS,  judicial  notice  of,  108,  127. 

TEADE,  presumption  as  to  acquaintance  with  usage  of,  57a. 
rules  of,  judicial  notice  of,  123. 

TRADITION.     See  Eeputation. 

TRANSPORTATION  OF  GOODS,  presumption  of  continuance  as  to,  58e,  n.  14. 

TRAVEL,  facilities  for,  judicial  notice  of,  127b. 

TREATIES,  presumption  of  continuancg  of,  58k. 
judicial  notice  of,  112. 
construction  of,  for  court,  175a. 

TREES,  age  of  not  judicially  noticed,  129. 

TRESPASS,  action  of,  by  one  having  bare  possession,  74. 

possession  with  claim  of  right  to  support  action  for,  75, 
character  in  action  for,  relevancy  of,  148. 
relevancy  of  financial  standing,  159. 

TRIAL.    See  Province  or  Judge  and  Jubt, 

TEOVEB,  by  one  having  bare  possession,  74. 

TRUSTEE    presumed  to  have  performed  duty,  13,  n.  23. 
presumed  to  hold  for  his  cestui  gw  trust,  65,  66a. 
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TRUSTEE  (Continued). 

execution  of  trust  by,  when  presumed,,  65a,  78. 
presumption  of  proper  conveyances  by,  78. 

TRUSTS   do  not  lapse  by  lapse  of  time,  78. 

TRUTH,  bad  character  for,  when  continuance  of,  presumed,  58. 

u 

UNDERSTANDING    of  conyersation,  witness  cannot  be  asked,  137. 

UNIFORMITY  OF  LAW,  struggle  for,  among    judges,  9b. 

UNITED  STATES  MILITARY  AND  FISCAL  OFPICEES,  presumption  of 
performance  of  official  duty,  45,  n.  30. 
senators,  judicially  noticed,  109. 

UNIVERSAL  NOTORIETY,  basis  for  judicial  notice,  125. 

UNIVERSITY  REGENTS,  reports  to  governor,  judicially  noticed,  122. 

UNOFFICIAL  ACTS,  presumption  of  their  regularity,  48,  53. 

UNWRITTEN  LAW.    See  Lawj  Statutes. 
judicial  notice  of,  121.      '     ' 
the  law-merehant,  121,  123. 
customs  and  usages,  121. 
the  ecclesiastical  law  of  Christendom,  121. 
of  the,  existence  ,pf  religious  denominations.,  121. 
but  not  of  any  sectarian  laws,  121. 
nor  the  rules  of  any  particular  church,  121,  n.  49. 
that  of  other  states,  121. 

USAGE.     See  CusTOSfs. 

of  business,  presumption  as  to  acquaintance  with,  57, 

USER,  long,  presumption  from,  76. 

USURIOUS  INTERE,ST,  loan  for,  relevancy  of  proof  of  .similar,  140. 

USURY,  law  of  sister  state  as. to,  must  be  prgved,  118a. 


VALUE  of  goods  or  services,  when  irrelevapt,  137, 
of  lands,  what  relevant  to  show,  168,  169. 
modes  of  determining,  168,  nn.  16,  32. 
of  other  sales  to  prove  value  of  lands,  168,  169. 
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VALUE    (Continued). 

conditions  to  be  similar,  168,  169. 

location  of  such  other  lands,  168. 

valuation  must  be  recent,  168. 

personal  knowledge  of  witness,  168. 

offers  of  sale,  168. 

offers  on  condemnation  proceedings,  168. 

tax  assessments,  168. 

price  paid,  168. 

productive  capacity,  168. 
oi  personal  property,  relevancy  of  collateral  facts,  169. 

in  absence  of  market,  169. 

market  value,  169. 

sundry  articles  aggregated,  169,  n.  35. 

pedigree  as  affecting  value  of  animals,  169. 

illustrations,  169,  n.  43. 
of  services,  relevancy  of  collateral  facts,  169. 

rendered  without  agreement,  169. 

nature  of  service,  169. 

attorneys,  169,  n.  50. 

physicians,  169. 

VELOCITY.     See  Speed. 
of  rivers,  129. 

"VERDICT,  direction  of,  when  court  to  make,  174. 
when  set  aside,  174. 

VESSELS,  presumption  of  continuance  of  seaworthiness  of,  588. 

VICISSITUDES  OF  CLIMATE  not  judicially  noticed,  129. 

VILLAGE,  charter  of,  judicially  noticed,  115. 
ordinances  of,  judicially  noticed,  116. 

VIOLATION  OP  LAW,  never  presumed,  85. 

VOICE,  identification  through  telephone,  53a. 

VOLUNTARY  SETTLEMENTS,  presumptions  as  to,  50. 

VOTING,  fraudulent,  rglevaney  of  similar  acts,  144. 


w 

WAR,  presumption  of  continuance  of  state  of,  58. 
state  of,  judicially  noticed,   107. 
existence  of,  rebutting  presumption  of  payment,  69,  n.  67. 
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WATCHMEN,  presumption  of  authority  of,  44. 

WATER,  courses  of,  presumption  as  to  right  of,  76a. 
damage  caused  by,  relevancy  of  collateral  facts,  164. 

WAY.    See  Highway. 

right  of,  presumption  as  to,  76. 

WEALTH,  relevancy  of.     See  Financial  Standing,  159-162, 

WEATHER,  changes  in,  not  judicially  noticed,  129,  134. 

WEIGHT    of  presumption  of  regularity  of  official  acts,  41. 
of  presumption  from  sending  or  delivery  of  telegram,  53. 
of  presumption  of  continuance  of  existing  state  of  things,  58. 
of  presumption  of  death  after  seven  years'  absence,  61. 
of  presumption  of  payment  from  lapse  of  time,  67, 
of  presumption  of  marriage,  87. 
of  presumption  of  legitimacy,  93,  94. 
of  presumption  of  identity,  100. 
of  ipuocenee,  103. 
of  sanity,  103. 
of  conflicting  presumptions,  103. 

WEIGHT  OF  EVIDENCE,  when  crime  is  m  issue  in  civil  cases,  16. 
,        for  jury,  174. 

presumption  from  nonproduction  of  evidence,  17-20,  22. 

WEIGHTS  AND  MEASURES  judicially  noticed,  128. 

WHISKY,'  judicial  notice  of  intoxicating  character  of,  128. 

WIDOW.     See  Husband  and  Wife. 

WIFE.     See  Husband  and  Wife. 

WILLS,  presumptions  relating  to,  50. 
by  infants,  99. 
presumption  as  to  identity  as  to  legacies  in,  100. 

WITHDRAWING  AND  STRIKING  OUT  TESTIMONY,  when  allowed,  173. 
effect  of  receiving  incompetent  evidence,  173. 

WITHHOLDING  EVIDENCE,  presumption    from,  17-22. 
effect  of,  illustrations,  19-22. 

WITNESSES,  failure  to  call,  presumptions  as  to,  21. 
presumption  of  identity  from  name,  as  to,  100. 
limiting  number  of  witnesses,  8. 
relevancy  need  not  appear  at  the  time,  173. 
by  proving  bad  character,  153. 
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WITNESSES  (Continued). 

as  to  speoifie  acts  of  unchastity,  153. 
presumed  to  have  testified  truthfully,  13,  n.  23. 

WOMEN  presumed  virtuous,  101a. 

WOEDS  AND  PHKASES,  judicial  notice  of  meaning  of,  130, 

WEITINGS.    See  Documents. 

whole  context  to  be  received,  172. 
construction  of,  question  for  court,  175. 

WEONGDOEE,  presumption  of  guilt  from  contemporaneous  acts,  13,  n.  21. 

WEONGFUL  ACT,  similar,  relevancy  of  proof  of,  140. 

X 

X-EAY  PHOTOGEAPHS,  relevancy  of,  139,  n.  86. 

y 

TEAE,  judicial  notice  of  divisions  of,  129. 
YEAE  OF  MOUENING,  widows,  93n,  57. 
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